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THE  LAW  OF  MORTGAGES 
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CHAPTBE  XXXII 

FORECLOSURE  BY  EQUITABLE  SUIT 

I.    Jurisdiction,  and  the  Object  of  the  Suit,  §§  1443-1450 
II.    The  Bill  or  Complaint,  §§  1451-1478 
III.    The  Answer  and  Defenses,  §§  1479-1515 

I.    Jurisdiction,  and  the  Object  of  the  Suit 

Section  Section 

1443.  Jurisdiction.  1447a.  Injunction    to    restrain    im- 

1444.  Venue.  proper  use  of  remedy. 

1445.  Litigation  of  questions  of  title.  1448.  Enforcement  of  trust  deed  for 

1446.  Question  of  removal  of  build-  creditors. 

ings,    not    investigation    of     1449.  Foreclosure  of  title  bond, 
title.  1450.  Tender  to  prevent  foreclosure. 

1447.  Improper  use  of  remedy. 

§  1443.  Jurisdiction. — Courts  of  equity  have  inherent  original 
jurisdiction  of  the  subject  of  mortgages  both  for  the  foreclosure  and 
redemption  of  them.  Eedemption  is  purely  a  matter  of  equity,  and  the 
only  remedy  is  here.  Although  other  remedies  are  used  for  the  fore- 
closure of  mortgages  under  different  systems  of  law  and  practice 
adopted  in  different  states,  yet  generally  courts  of  equity  are  not  de- 
prived of  jurisdiction  by  the  existence  of  other  remedies.  In  many 
states,  as  already  seen,  jurisdiction  in  equity  of  the  foreclosure  of 
mortgages  is  expressly  conferred  by  statute.^  When  provisions  in  de- 
tail are  made  on  this  subject,  they  are  generally  founded  upon  prin- 
ciples and  rules  of  practice  already  established  by  courts  of  equity 
under  the  general  jurisdiction  they  have  always  exercised  of  the  sub- 
ject; and  the  powers  of  these  courts  are  only  enlarged  and  defined  by 
the  statutes.  But  even  where  systems  of  foreclosure  not  derived  di- 
rectly from  chancery  courts  have  been  adopted,  courts  of  equity,  where 
they  have  not  been  superseded  by  codes  of  practice,  which  do  away 

^Fox  V.  Wharton,  5  Del.  Ch.  200;  Fort,  45  Miss.  355;  Mississippi  Val- 

State  V.  Florida  Cent.  R.  Co.,  15  Fla.  ley  Trust  Co.  v.  McDonald,  146  Mo. 

690;    State   Bank   v.   Wilson,   9    111.  467,  48  S.  W.  483;  Verdier  v.  Eigne, 

57;  Chase  v.  Palmer,  25  Maine  341;  16   Ore.   208,   19   Pac.   64;    Byron  v. 

Warehime    v.     Carroll     Co.     Bldg.  May,    2    Chand.    (Wis.)    103.      See 

Assn.,    44    Md.    512;    McAllister   v.  ch.  xxx. 
Plant,  54  Miss.  106;  Champenois  v. 
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with  all  distinctions  between  actions  at  law  and  in  equity,  still  have 
concurrent  jurisdiction  of  the  subject,  and  are  resorted  to,  if  not  gen- 
erally, then  in  particular  instances,  for  the  reason  that  they  aiiord  a 
more  complete  and  certain  remedy."  Even  the  peculiar  statutory 
mortgage  of  Louisiana,  which  is  a  public  act  before  a  notary  public, 
and  imports  a  confession  of  judgment,  and  under  the  statutes  o±  that 
state  is  enforced  at  law  by  a  writ  of  seizure  and  sale,  may  be  fore- 
closed in  a  court  of  the  United  States  having  jurisdiction  of  the  case 
by  a  bill  in  equity.' 

Although  the  mortgage  contains  a  power  of  sale,  courts  of  chan- 
cery are  not  generally  deprived  of  their  jurisdiction  to  foreclose  it.* 
Neither  is  an  abortive  attempt  to  foreclose  under  a  power  of  sale  a 
bar  to  a  foreclosure  in  equity.^  It  has  been  stated,  as  a  reason  why 
jurisdiction  in  equity  should  be  retained  in  such  cases,  that  a  mort- 
gagee may  be  incapable  of  purchasing  at  his  own  sale  under  the 
power,^  though  he  may  at  a  sale  made  by  an  officer  under  a  judgment 
or  decree.  Neither  does  the  fact  that  there  is  a  statutory  remedy  oust 
the  jurisdiction  of  a  court  of  equity.^ 

One  result  of  the  equitable  character  of  the  statutory  processes 
for  enforcing  mortgages  is,  that  the  parties  have  no  right  as  a  matter 
of  course  to  have  the  issues  tried  by  a  jury,  even  when  judgment  is 
asked  for  any  deficiency  and  the  execution  of  the  note  is  denied;^ 

"Merchants'  Nat.  Bank  v.  Greene,  748.     An  action  under  the  statute 

150  Mass.  317,  23  N.  E.  103;   Shep-  for  the  foreclosure  of  a  mortgage  is 

ard  V.  Richardson,  145  Mass.  32,  11  one  in  law  and  not  in  equity.  White 

N.  E.  738;   Shaw  v.  Norfolk  County  v.  Black,  115  Mo.  App.  28,  90  S.  W. 

R.   Co.,   5   Gray    (Mass.)    162;    Ger-  1153. 

mania  Life  Ins.  Co.  v.  Potter,  124  °  Benjamin  v.  Cavaroc,   2   Woods 

App.  Div.  814,  109  N.  Y.  S.  435;  Mc-  (U.  S.)  168. 

Curdy's  Appeal,  65  Pa.  St.  290;  Mc-  *  Alabama  Life  Ins.  &c.  Co.  v. 
Elrath  v.  Pittsburg  &c.  R.  Co.,  55  Pettway,  24  Ala.  544;  Carradine  v. 
Pa.  St.  189;  Hall  v.  Sullivan  R.  Co.,  O'Connor,  21  Ala.  573;  Martin  v. 
21  Law  Rep.  138.  City  courts,  in  Ward,  60  Ark.  510,  30  S.  W.  1041; 
New  York,  are  without  jurisdiction  Warehime  v.  Carroll  County  BIdg. 
to  foreclose  mortgages  on  realty.  Assn.,  44  Md.  512;  Green  v.  Gaston, 
Scott  V.  Hughes,  124  Ga.  1000,  53  56  Miss.  748,  751;  Morrison  v.  Bean, 
S.  E.  453.  In  Nebraska,  the  dis-  15  Tex.  267;  Walton  v.  Cody,  1  Wis. 
trict  court  is  without  jurisdiction  420;  Byron  v.  May,  2  Chand.  (Wis.) 
to  hear  and  determine  at  chambers  103.  See  post  §  1773. 
an  action  to  foreclose  a  mortgage.  "Rogers  v.  Benton,  39  Minn.  39, 
Shold  V.  Van  Treeck,  82  Nebr.  99,  38  N.  W.  765,  12  Am.  St.  613. 
117  N.  W.  113.  A  county  court,  in  "Marriott  v.  Givens,  8  Ala.  694; 
New  York,  has  merely  incidental  McGowan  v.  Branch  Bank  at  Mo- 
equitable  powers,  and  may  not  pass  bile,  7  Ala.  823. 

upon  the  validity  of  an  assignment  'Benjamin   v.   Cavaroc,    2   Woods 

of   the    mortgage    or    set    it    aside.  (U.    S.)    168.      But    see    Kollen    v. 

Tonges  v.  Vanderveer  Canarsie  Im-  Sooy,  172  Mich.  214,  137  N.  W.  808. 

provement  Syndicate,  148  N.  Y.  S.  » Downing  v.  Le  Du,  82  Cal.  471, 
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although  the  court  may  in  its  discretion  call  in  the  aid  of  a  jury  in 
any  case.' 

The  foreclosure  of  a  mortgage  does  not  involve  the  title  to  land  in 
the  sense  that  suits  involving  title  to  land  may  be  brought  only  in 
certain  named  courts.^"  Jurisdiction  is  not  defeated  by  the  fact  that 
a  state  or  territory  which  has  acquired  a  part  of  the  mortgaged  prem- 
ises refuses  to  be  made  a  party  to  the  suit.^^  A  mortgagee  secured  by 
a  collateral  mortgage,  where  the  collateral  mortgage  is  to  become  void 
on  the  payment  of  the  principal  mortgage,  is  not  bound  to  sue  on  the 
bond  given  with  the  principal  mortgage  for  a  deficiency,  but  may  fore- 
close on  the  collateral  mortgage  instead.^^ 

§  1444.  Venue. — A  foreclosure  suit  in  its  usual  form  is  partly  an 
action  in  rem,  for  the  seizure  and  sale  of  the  property,  and  partly  an 
action  in  persomam,  for  the  ascertainment  of  the  debt  of  the  mortgage 
debtor,  and  obtaining  a  personal  judgment  against  him.^'  When  no 
personal  judgment  is  sought  the  suit  is  essentially  a  proceeding  in 
rem,  and  service  by  publication,  when  this  is  allowed  by  statute,  is 
sufficient  to  give  jurisdiction.^*  Actions  for  foreclosure  of  mortgages 
are  generally  required  by  statute  to  be  brought  in  the  county  where 
the  mortgaged  premises  or  some  part  thereof  are  situated.^"     Such  a 

23  Pac.   202;    Van  Valkenburgli  v.  296,  9  S.  E.  107;  Batjer  v,  Roberts 

Oldham,  12  Gal.  App.  572,  108  Pac.  (Tex.   Civ.   App.),   148   S.   W.    841; 

42;   Lindsay  v.  Porter,  140  Ga.  249,  State    v.    Superior    Gourt    of    King 

78  S.  E.  848;   Carroll  v.  Deimel,  95  County,  63  Wash.  312,  115  Pac.  307, 

N.  Y.  252.  Ann.    Gas.    1913  D,    1119.     See   also 

'Knickerbocker  Life   Ins.   Co.  v.  Williams  v.  Ives,  49  111.  512;   Wis- 

Nelson,  8  Hun  (N.  Y.)  21.    See  also  dom  v.  Parker,  31  La.  Ann.  52. 

Frye  v.  Hubbell,  74  N.  H.   358,   68  "  Martin  v.  Pond,  30  Fed.  15. 

Atl.  325,  17  L.  R.  A.  (N.  S.)  1197;  "Hitchcock     v.      United     States 

Elks  V.  Hemby,  160  N.  Car.  20,  75  Bank,  7  Ala.  386;   Staacke  v.  Bell, 

S.  E.  854;    New  York  Trust  Co.  v.  125  Gal.  309,  57  Pac.  1012;   Rogers 

Langcliffe  Coal  Co.,  227  Pa.  630,  76  v.  Cady,  104  Gal.  288,  38  Pac.   81, 

Atl.  736;    Neuweiler  v.  Biever,  227  43  Am.   St.  100;    Goldtree  v.  McAl- 

Pa.  547,  76   Atl.   247;    Brownell  v.  lister,  86  Gal.  93,  24  Pac.  801;  Hack- 

Oviatt,    215    Pa.    514,    64   Atl.    670;  enhuU   v.    Westbrook,    53    Ga.    285; 

Hamilton  v.  Green  (Tex.  Civ.  App.),  Urmston  v.  Evans,  138  Ind.  285,  37 

101  S.  W.  280.  N.  B.  792;   Shields  v.  Tellman,  100 

^"Reynolds  v.  Atlanta  Nat.  Bldg.  Ky.  655,  18  Ky.  L.  1092,  39  S.  W. 

&c.  Assn.,  104  Ga.  703,  30  S.  B.  942.  30;    Galloway  v.   Craig,   29   Ky.   L. 

"Kawananakoa  v.  Polyblank,  205  1,  92  S.  W.  320;  Wipfler  v.  Warren, 

U.  S.  349,  51  L.  ed.  834,  27  Sup.  Ct.  163  Mich.  189,  128  N.  W.  178;  Rich- 

526.  ard  v.   Boyd,  124  Mich.  396,   83  N. 

"Wyckoff  V.  Holmes,  82  N.  J.  Bq.  W.  106;  Fraley  v.  March,  68  N.  Car. 

536,  88  Atl.  832,  35  L.  R.  A.  (N.  S.)  160;    Tryon  v.   Munson,   77   Pa.   St. 

338.  250;    Cole  v.  Ward,  79   S.  Car.  573, 

"Whalley  v.   Bldridge,   24   Minn.  61  S.  E.  108;   Greenwood  Loan  &c. 

358;    Moore  v.   Starks,   1   Ohio   St.  Assn.  v.  Williams,  71  S.  Gar.  42L 

369;  Wagner  v.  Skygert,  30  S.  Car.  51   S.   B.   272    (jurisdiction  proper 
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statute  gives  to  a  mortgagee  whose  mortgage  covers  several  discon- 
nected tracts  of  land  in  different  counties  the  right  to  foreclose  as  to 
all  of  them  by  a  single  suit,  in  any  county  where  one  tract  is  situated.^' 
But,  aside  from  this  requirement,  this  action  is  not  local,  but  transi- 
tory, and  a  bill  may  be  brought  wherever  there  is  jurisdiction  of  the 
parties.^''  Where,  however,  separate  mortgages  are  given  upon  land 
in  separate  counties  and  each  secures  a  part  of  the  debt,  there  must  be 
separate  foreclosures  in  the  separate  counties.^* 

It  is  doubtful  whether  the  parties  may  confer  jurisdiction  by  eon- 
sent  in  any  other  county  than  that  in  which  the  statute  says  the  action 
must  be  instituted.^'    The  titles  to  the  land  can  not  be  investigated.^" 


though  mortgagor  a  nonresident) ; 
Sherman  v.  Droubay,  27  Utah  47, 
74  Pac.  348. 

"Stevens  v.  Ferry,  48  Fed.  7; 
Boiling  V.  Munchus,  65  Ala.  558; 
Goldtree  v.  McAlister,  86  Cal.  93,  23 
Pac.  207,  24  Pac.  801;  Holmes  v. 
Taylor,  48  Ind.  169;  Hendrix  v. 
Nesbitt,  96  Ky.  652,  16  Ky.  L.  746, 
26  S.  W.  627;  Strong  v.  Eighme,  41 
How.  Pr.  (N.  Y.)  117;  Wagener  v. 
Swygert,  30  S.  Car.  296,  9  S.  E. 
107;  Empire  State  Surety  Co.  v. 
Ballou,  66  Wash.  76,  118  Pac.  923. 
Even  a  suit  to  foreclose  several 
mortgages  made  by  one  mortgagor 
to  secure  one  debt  of  lands  lying  in 
several  counties  may  be  brought  in 
any  county  in  which  the  land  in  one 
of  the  mortgages  is  located.  Lo- 
max  V.  Smyth,  50  Iowa  223.  A  court 
does  not  lose  jurisdiction  by  rea- 
son of  the  fact  that  pending  the 
suit  a  new  county  is  created  includ- 
ing the  mortgaged  land.  Tolman  v. 
Smith,  85  Cal.  280,  24  Pac.  743.  An 
objection  that  the  complaint  does 
not  show  that  the  premises  were  so 
situated,  will  not  prevail  where  the 
description  in  the  mortgage,  an- 
nexed to  and  made  part  of  the  com- 
plaint, shows  that  the  mortgaged 
premises  were,  at  the  time  the  suit 
was  commenced,  in  a  legal  subdivi- 
sion which  the  court  judicially 
knows  to  have  been  within  the 
boundaries  of  the  county  in  which 
the  suit  was  brought.  Scott  v.  Sells, 
88  Cal.  599,  26  Pac.  350. 

"Phelps  V.  McDonald,  99  U.  S. 
298,  25  L.  ed.  473;  Muller  v.  Dows, 
94  U.  S.  444,  24  L.  ed.  207;  Reeves 
V.  Brown,  103  Ala.  537,  15  So.  824; 


Harwell  v.  Lehman,  72  Ala.  344; 
Ashurst  V.  Gibson,  57  Ala.  584;  Eat- 
on V.  McCall,  86  Maine  346,  29  Atl. 
1103;  Reed  v.  Reed,  75  Maine  264; 
Pingree  v.  Coffin,  12  Gray  (Mass.) 
288;  Penn  v.  Baltimore,  1  Ves.  Sr. 
444;  Seymour  v.  DeMarsh,  11  Ont. 
Prac.  472. 

"Citizens'  Nat.  Bank  v.  Abbott, 
72  "Wash.  73,  129  Pac.  1085. 

"Silcox  V.  Jones,  80  S.  Car.  484, 
61  S.  E.  948.  But  see  Snyder  v. 
Pike,  30  Utah  102,  83  Pac.  692. 

=»  Palmer  v.  Mead,  7  Conn.  149, 
157;  Broome  v.  Beers,  6  Conn.  198- 
207;  Finnagan  v.  Manchester,  12 
Iowa  521;  Cole  v.  Conner,  10  Iowa 
299;  Caufman  v.  Sayre,  2  B.  Mon. 
(Ky.)  202;  Owings  v.  Beall,  3  Litt. 
(Ky.)  103;  Grace  v.  Hunt,  Cooke 
(Tenn.)  341;  Kinney  v.  McCleod,  9 
Tex.  78;  Paget  v.  Ede,  L.  R.  18  Eq. 
118;  Toller  v.  Carteret,  2  Vern.  494. 
If  the  statute  of  the  state  also  pro- 
vides that,  "if  the  county  desig- 
nated in  the  complaint  be  not  the 
proper  county,  the  action  may  not- 
withstanding be  tried  therein,  un- 
less the  defendant,  before  the  time 
of  answering  expires,  demands  in 
writing  that  the  trial  be  had  in  the 
proper  county,"  the  latter  provision 
Is  a  qualification  of  the  former,  and 
the  defendant  simply  has  a  personal 
right  to  have  the  action  tried  in  the 
county  in  which  the  land  is  situ- 
ated, and  may  waive  this  right  by 
not  insisting  upon  it  or  by  default. 
Territory  v.  Judge,  5  Dak.  275,  38 
N.  W.  439;  O'Neil  v.  O'Neil,  54  Cal. 
187;  Gill  V.  Bradley,  21  Minn.  15; 
March  v.  Lowry,  16  How.  Pr.  (N. 
Y.)    41;    Lane  v.  Burdick,  17  Wis. 
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The  courts  in  England  regard  the  right  to  redeem  as  a  mere  personal 
right,  and  not  as  an  estate  in  a  proper  technical  legal  sense,  and  on 
this  ground  take  jurisdiction  of  the  foreclosure  of  land  situated  in  the 
colonies,  when  they  have  jurisdiction  of  the  parties.  ^^  A  court  of 
chancery,  acting  primarily  in  personam  and  not  merely  in  rem,  may, 
by  virtue  of  its  jurisdiction  of  the  parties,  make  a  decree  respecting 
property  situated  out  of  the  jurisdiction,  and  may  enforce  the  decree 
by  process  against  the  defendant  of  whom  it  has  jurisdiction.^^ 

The  court  may  decree  the  foreclosure  of  a  mortgage  which  embraces 
property  out  of  the  state  as  well  as  within  it,  such,  for  instance,  as  a 
railroad  existing  in  two  or  more  states.^'  But  neither  the  decree  nor 
the  conveyance  under  it,  except  this  be  by  the  person  in  whom  the 
title  is  vested,  can  operate  beyond  the  jurisdiction  of  the  court.^* 
Thus,  if  a  decree  of  foreclosure  be  entered  in  New  York  of  a  mortgage 
upon  land  in  Connecticut,  and  a  referee  appointed  by  the  court  sells 
the  land  and  gives  a  deed  to  the  purchaser,  the  deed  will  be  held  to 
convey  no  title  to  the  land  in  Connecticut,  and  the  rights  of  the  par- 
ties in  respect  to  such  land  vidll  remain  unaffected  by  the  proceedings 
had  in  New  York.^=' 

In  those  states  in  this  country  where  the  mortgage  is  considered  a 
mere  lien,  and  the  legal  estate  as  remaining  in  the  mortgagor,  the 
decree  operates  either  to  deprive  the  mortgagor  of  that  estate,  by  vest- 
ing it  in  the  mortgagee  as  by  strict  foreclosure,  or  by  sale  to  convey 
it  to  the  purchaser,  and  therefore  would  be  regarded  as  a  local  action. 
If  a  sale  of  the  property  is  asked  for,  as  this  operates  in  rem,  juris- 
diction is  restricted  to  the  local  court  of  the  county  in  which  the  land 

92.     In   Iowa  the  code   is  not  im-  of  process  is  by  publication   only, 

perative  in  directing  the  suit  to  be  the    suit   must   be    in    the    county 

brought   in    the   county   where   the  where  the  land  is.     Iowa  Loan  &c. 

land  is  situated.    It  may  be  brought  Co.  v.  Day,  63  Iowa  459,  19  N.  W. 

in  another  county  if  personal  serv-  301;     Equitable    Life    Ins.    Co.    v. 

ice  of  the  process  is  had,  so  that  the  Gleason,  56  Iowa  47,  8  N.  W.  790. 
court  in  such  other  county  acquires  ^  Paget  v.  Ede,  L.  R.  18  Eq.  118. 
jurisdiction   of  the   defendant,   and        ^  Eaton  v.  McCall,  86  Maine  346, 

can    render    a    personal    judgment  29   Atl.   1103;    Union   Trust  Co.  v. 

against  him;    and  having  acquired  Olmsted,  102  N.  Y.  729,  7  N.  E.  822; 

such  jurisdiction  and  rendered  per-  Dickson  v.  Loehr,  126  Wis.  641,  106 

sonal  judgment,  the  court  will  not  N.  W.  793,  4  L.  R.  A.  (N.  S.)  986. 
require    him    to    institute    another        '^  Mead  v.  N.  Y.,  Housatonic  &c.  R. 

suit  to  obtain  a  decree  of  foreclo-  Co.,  45  Conn.  199;   Jones  On  Corp. 

sure,  but  will  render  such  decree  al-  Bonds  &  Mtg.,  §  360. 
though  the  land  is  in  another  coun-       ^'Watkins  v.  Holman,  16  Pet.  (U. 

ty.     But  the  action,  so  far  as  the  S.)  25,  10  L.  ed.  873;  Booth  v.  Clark, 

enforcement  of  the  mortgage  Is  con-  17  How.  (TJ.  S.)  322,  15  L.  ed.  164. 
cerned,  is  strictly  in  rem,  and  as        '^  Farmers'  Loan  &c.  Co.  v.  Postal 

such  must  be  brought  in  the  county  Tel.  Co.,  55  Conn.  334,  11  Atl.  184, 

where  the  land  lies.    If  the  service  3  Am.  St.  53. 
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lies.^°  Under  the  Louisiana  code,  a  party  holding  a  mortgage  en- 
titling him  to  executory  process  may  proceed  against  the  mortgagor, 
either  in  the  parish  of  his  domicil  or  in  the  parish  where  the  property 
is  sitnated.^^ 

§  1445.  litigation  of  questions  of  title. — It  is  not  proper  in  a  fore- 
closure suit  to  try  a  claim  of  title  paramount  to  that  of  the  mort- 
gagor. The  only  proper  object  of  the  suit  is  to  bar  the  mortgagor  and 
those  claiming  under  him.^^  A  third  party  claiming  title  to  the  land 
may  not  intervene  in  the  foreclosure  proceedings.^*  Whether  the 
claim  of  title  be  made  under  a  conveyance  by  a  third  party  prior  to 
the  mortgage  or  subsequent  to  it,  it  is  not  a  proper  subject  of  deter- 
mination in  a  foreclosure  suit;  nor  is  a  claim  under  a  conveyance  by 
the  mortgagor  made  prior  to  the  mortgage.^"  Such  adverse  claims  of 
title  are  generally  matters  of  purely  legal  jurisdiction.  A  claim  under 
a  tax  title  is  one  which  can  not  be  considered  in  a  foreclosure  suit. 


"Campbell  v.  West,  86  Cal.  197, 
24  Pac.  1000;  Caufman  v.  Sayre,  2 
B.  Mon.  (Ky.)  202.  "A  mortgagee 
may  either  compel  the  sale  of  the 
estate,  in  order  to  get  the  whole  of 
his  money  immediately,  or  else  call 
upon  the  mortgagor  to  redeem  his 
estate  presently,  or  in  default  there- 
of to  be  forever  foreclosed  from  re- 
deeming the  same;  and  though  in 
the  latter  case  the  decree  might  be 
supposed  to  properly  act  on  the  per- 
son of  the  mortgagor,  in  the  former 
case  it  acts  emphatically  on  the 
thing  mortgaged.  Stevens  v.  Ferry, 
48  Fed.  7;  Owings  v.  Beall,  3  Litt. 
(Ky.)  103;  Wood  v.  Mastick,  2 
Wash.  T.  64,  3  Pac.  612.  See  also 
Chadbourne  v.  Oilman,  29  Iowa  181. 

"Fulton  V.  Oertling,  131  La.  768, 
60  So.  238;  Gantt  v.  Eaton,  25  La. 
Ann.  507;  Generes  v.  Simon,  21  La. 
Ann.  653;  Scott  v.  Turner,  15  La. 
Ann.  346. 

^Grosscup  T.  German  Sav.  &c. 
Soc,  162  Fed.  947;  Sielbeck  v. 
Grothman,  248  111.  435,  94  N.  B.  67; 
Hekla  F.  Ins.  Co.  v.  Morrison,  56 
Wis.  133,  14  N.  W.  12;  Palmer  v. 
Yager,  20  Wis.  91;  Pelton  v.  Farm- 
In,  18  Wis.  222.  Summers  v.  Brom- 
ley, 28  Mich.  125,  per  Graves,  J.  "A 
court  of  equity  is  not  the  appropri- 
ate tribunal,   nor   is   a  foreclosure 


suit  a  suitable  proceeding  for  the 
trial  of  claims  to  the  legal  title 
which  are  hostile  and  paramount  to 
the  interests  and  rights  and  title  of 
both  mortgagor  and  mortgagee. 
Such  a  trial  will  neither  fall  in 
with  the  nature  of  the  jurisdiction, 
or  the  genius  or  frame  of  the  par- 
ticular remedy."  See  further  Equi- 
table Mtg.  Co.  V.  Finley,  133  Ala. 
575,  31  So.  985;  Boiling  v.  Pace,  99 
Ala.  607,  12  So.  796;  Rathbone  v. 
Hooney,  58  N.  Y.  463;  Merchants' 
Bank  v.  Thomson,  55  N.  Y.  7;  Corn- 
ing V.  Smith,  6  N.  Y.  82;  Brundage 
V.  Missionary  Society,  60  Barb.  (N. 
Y.)  204.  In  Connecticut,  under  §  12 
of  the  Practice  Act,  any  person  may 
be  made  a  defendant  who  claims  an 
interest  adverse  to  the  plaintiff,  or 
whom  it  is  necessary  to  bring  in 
for  a  complete  determination  of  any 
matters  involved  in  the  suit.  An 
adverse  claimant  may  therefore  be 
made  a  party  defendant  to  a  fore- 
closure suit.  De  Wolf  V.  Sprague 
Mfg.  Co.,  49  Conn.  282,  304,  308; 
Hazeldine  v.  McVey,  67  N.  J.  Eq. 
275,  63  Atl.  165.  See  ante  §§  1439, 
1440. 

"  Smith  V.  Redmond,  134  Iowa  70, 
108  N.  W.  461. 

'°San  Francisco  v.  Lawton,  18 
Cal.  465,  79  Am.  Deo.  187. 
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unless  it  affects  the  equity  of  redemption.^^  Even  if  a  party  having 
paramount  title  is  made  a  party  and  a  judgment  is  entered  after  a 
hearing,  it  -will  not  bind  his  interest,  but  will  be  set  aside  on  applica- 
tion.'^ 

A  tax  title  claimed  to  be  adverse  and  paramount  to  the  rights  of 
both  mortgagor  and  mortgagee,  is  not  subject  to  adjudication  in  a  suit 
to  foreclose  a  mortgage  on  real  estate.^'  The  rule  is  the  same  as  to  the 
claim  of  a  third  party  to  an  easement  in  the  mortgaged  property.'* 
Investigation  into  title  is  only  permissible  when  it  is  incidental  to  the 
main  object  of  the  proceeding.'"  It  is  proper  to  try  the  question 
whether  the  property  is  community  or  separate  property.'"  Questions 
of  priority  of  lien  as  between  two  mortgages  by  the  same  mortgagor 
may  properly  be  determined  in  a  foreclosure  of  one  of  them.'^  Thus 
a  junior  mortgagee  may  show  that  the  senior  mortgage  has  been  paid." 
Questions,  too,  of  priority  between  the  owners  of  different  parcels  of 
land  mortgaged  together  may  be  determined  and  the  order  in  which 
they  shall  be  sold  iixed.'" 

There  are  cases,  however,  which  hold  that  when  the  plaintiff  in  a 
foreclosure  action  makes  any  person  defendant,  alleging  "that  he 
claims  to  have  some  interest  or  lien  upon  the  mortgaged  premises,  or 
some  part  thereof,  which  lien,  if  any,  has  accrued  subsequently  to  the 
time  of  said  mortgage,"  such  defendant  may  by  his  answer  set  up  a 
paramount  claim  to  the  mortgaged  premises,  or  to  some  part  thereof, 
and  that  such  right  may  be  tried  and  adjudged  in  the  foreclosure  ac- 
tion. The  only  way  the  plaintiff  can  avoid  the  trial  of  the  right  of 
the  defendant  so  brought  into  court  by  him,  as  to  his  paramount  title, 
is  to  discontinue  his  case  as  to  such  defendant,  so  that  he  may  not  be 
prejudiced  by  the  judgment  to  be  entered  in  the  foreclosure  action.*" 

If  a  claim  paramount  to  the  mortgage  is  set  up  by  a  defendant,  and 

«Kelsey  v.  Abbott,   13   Cal.   609.  "Tolman  v.  Smith,  85  Cal.  280,  24 

See  ante  §  1440.  Pac.    743;     Graham    v.    Smart,    42 

"  Emigrant  Industrial  Sav.  Bank  Wash.  205,  84  Pac.  824. 

V.  Goldman,  75  N.  Y.  127;   Lewis  v.  "'Bell  v.  Pate,  47  Mich.  468,  11  N. 

Smith,    9    N.   Y.    502,    61   Am.   Dec.  W.    275;    Iowa    County   v.    Mineral 

706;   Corning  v.  Smith,  6  N.  Y.  82;  Point  R.  Co.,  24  Wis.  93. 

Adams  v.  McPartlin,  11  Abb.  N.  Cas.  '^  McGillivray  v.  McGillivray,  9  S. 

(N.  Y.)  369;  Eagle  Fire  Co.  v.  Lent,  Dak.  187,  68  N.  W.  316. 

6  Paige  (N.  Y.)  635.  ™New  York  Life  Ins.  &c.  Co.  v. 

==  Pearson  v.  Helvenston,  50  Fla.  Milnor,  1  Barb.  Ch.  (N.  Y.)  353. 

590,  39  So.  695.  -"  Lego  v.  Medley,  79  Wis.  211,  48 

''Mayer  v.  Margolies,  47  Misc.  24,  N.  W.  375;  Newton  v.  Marshall,  62 

95  N.  Y.  S.  204.  Wis.    8,   21    N.   W.    803;    Wickes   v. 

^Pettus  V.  Gault,  81  Conn.  415,  71  Lake,  25  Wis.  71;  Roche  v.  Knight, 

Atl.  509.  21  Wis.  324. 
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this  question  is  litigated,  both  parties  will  be  bound  by  the  decree. 
Thus,  where  a  bill  alleges  that  defendant  asserts  some  claim  to  or  in- 
terest in  the  property,  but  that  whatever  interest  he  has  is  subordinate 
to  the  mortgage,  and  prays  only  that  all  claims  under  the  mortgagor 
be  foreclosed,  and  such  defendant  sets  up  in  his  answer  a  paramount 
claim,  and  the  same  is  litigated  without  objection  and  decided  in  his 
favor,  the  decree  can  not  be  attacked  on  appeal  on  the  ground  that  the 
question  could  not  properly  be  litigated  in  that  action.*^ 

A  prior  mortgagee  may  elect  for  himself  the  time  and  manner  of 
enforcing  his  security,  and  can  not  be  compelled  to  enforce  it  by  being 
made  a  party  to  a  suit  by  a  junior  incumbrancer  to  foreclose  his  lien. 
A  junior  mortgagee  who  has  brought  a  suit  to  enforce  his  own  mort- 
gage, to  which  he  has  made  the  prior  mortgagee  a  party,  can  not  set 
up  in  answer  to  a  suit  of  foreclosure  by  the  prior  mortgagee  that  he 
had  already  commenced  a  foreclosure  suit,  and  had  made  the  prior 
mortgagee  a  party  defendant.    Such  a  defense  is  frivolous. ^^ 

§  1446.     Question  of  removal  of  buildings,  not  investigation  of  title. 

— It  is  proper  in  a  foreclosure  suit  to  determine  the  right  of  the 
mortgagor  to  remove  a  building  erected  by  him  on  the  land,  and  to 
direct  that  the  land  be  sold  subject  to  such  right.  If  the  building  has 
been  removed  and  sold,  the  court  may  determine  the  ownership  of  the 
building.  This  is  not  a  litigation  of  the  title  to  the  mortgaged  prop- 
erty.*^ This  is  incident  to  the  general  power  and  authority  of  the 
court  to  define  and  describe  in  its  judgment  the  property  to  be  sold. 
Such  a  question  should  be  settled  before  the  sale,  so  that  the  sherifE 
may  know  what  he  is  selling  and  the  purchaser  may  know  what  he 
is  buying.  In  the  meantime  the  mortgagor  may  be  enjoined  from 
impairing  the  security  by  removing  the  building,  which  is  presumably 
a  part  of  the  freehold.** 

§  1447.  Improper  use  of  remedy.— A  court  of  equity  will  prevent 
an  improper  use  of  its  process,  even  in  a  legal  way,  as,  for  instance, 
when  it  is  apparent  that  the  object  of  the  foreclosure  suit  is  not  to 
procure  the  satisfaction  of  the  debt,  but  to  obtain  a  different  end  by 
coercing  the  owner  of  the  equity  of  redemption.     This  was  done  in  a 

"Boiling  V.  Pace,  99  Ala.  607,  12  Cas.    (N.  Y.)    369.     See  also  Torpe 

So.  796;    Helck  v.  Reinheimer,  105  v.  Letts,  177  111.  App   288 

N.  Y.  470,  12  N.  E.  37;   Barnard  v.  "Partridge     v.      Hemenway,      89 

Onderdonk,  98  N.  Y.  158,  163;   Jor-  Mich.  454,  50  N.  W.  1084   Morse   J 

dan  V.  Van  Epps,  85  N.  Y.  427,  435.  dissenting. 

"  Adams  v.  McPartlin,  11  Abb.  N.  "  Brown  v.  Keeney  Assn    59  N  Y. 

242. 
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case  where  a  wife  who  owned  the  fee  tendered  the  mortgagee  the 
amount  of  his  debt,  and  asked  for  an  assignment  of  the  mortgage, 
which  he  refused  to  make,  and  the  evidence  showed  that  the  mortgage 
was  being  foreclosed  in  the  interest  of  the  husband,  in  order  to  force 
her  to  settle  a  suit  by  her  to  annul  the  marriage,  and  litigation  was 
then  pending  about  other  property.  As  a  new  mortgage  could  not  be 
obtained  on  account  of  the  litigation,  the  court  ordered  that  if  the 
mortgagee  refused  to  assign  it  the  proceedings  should  be  stayed.*^ 

Of  course  there  can  be  no  decree  of  foreclosure  or  suit  to  foreclose 
until  the  mortgage  debt  or  some  part  of  it  is  due,  or  there  is  some  pro- 
vision enabling  the  mortgagee  to  foreclose  for  some  other  default.*" 
The  holder  of  a  note  secured  by  mortgage  may  be  foreclosed  by  him 
without  his  first  having  set  aside  an  unauthorized  release  by  the  holder 
of  a  fraudulent  duplicate  of  the  note.*' 

§  1447a.     Injunction  to  restrain  improper  use   of  remedy. — The 

prosecution  of  an  action  for  the  foreclosure  of  a  mortgage  may  be  re- 
strained by  a  court  of  equity,  where  foreclosure  is  improperly  invoked, 
and  its  successful  prosecution  would  place  a  cloud  on  a  title.*^  It  may 
be  enjoined  where  the  mortgagee  uses  the  remedy  to  coerce  the  pay- 
ment of  another  claim,*"  or  where  the  debt  secured  by  the  mortgage 
has  been  satisiied,""  or  there  has  been  a  mistake  in  satisfaction  of  the 
mortgage.^^  It  is  necessary  to  jurisdiction  that  irreparable  injury  will 
result  if  the  writ  is  denied.''^ 

The  writ  should  not  be  granted  where  the  party  asking  it  has  an 

« Foster  v.  Hughes,  51  How.  Pr.  lote  v.  Morrison,  8  Minn.  87 ;   Ben- 

(N.    Y.)    20.      See    also    Struve    v.  nett  v.  Stevenson,  53  N.  Y.  508.    An 

Chllds,  63  Ala.  473;   Geuda  Springs  injunction  may  be  sued  out  to  ar- 

Town  &c.  Co.  V.  Lombard,  57  Kans.  rest    executory    proceedings    on    a 

625,  47  Pac.  532;  Weis  v.  Levy,  106  mortgage  before  the  seizure  of  the 

App.  Div.  496,  94  N.  Y.  S.  857.     See  property.      Roberson   v.    Goldsmith, 

post  §  1801.  125  La.  571,  51  So.  646. 

"=  Kirk  V.  Van-Petten,  38  Fla.  335,  «  McCalley  v.  Otey,  90  Ala.  302,  8 

21  So.  286.  So.  157. 

"Pouder  v.  Colvin,  170  Mo.  App.  °°Matheson  v.  Thompson,  20  Fla. 

55,  156  S.  W.  483.  790;   Long  v.  Little,  119  111.  600,  8 

^Farmers'  Sav.  &c.  Assn.  v.  Kent,  N.  E.  194;  Bakle  v.  Hagan,  101  Md. 

117  Ala.  624,  23  So.  757;   McCalley  22,  60  Atl.  615;  Brown  v.  Miller,  63 

V.  Otey,  90  Ala.  302,  8  So.  157;  Prall  Mich.   413,   29   N.   "W.   879;    Gray  v. 

V.  Richards,  97  Ark.  135,  133  S.  W.  Bryson,  87  Miss.  304,  39  So.  694. 

595;   Hollingsworth  V.  North  Amer-  "  Stoeckle    v.    Rosenheim    (Del.), 

ican  Deposit  &c.  Co.,  97  Ga.  391,  24  87  Atl.  1006.     But  see  Clark  v.  Sip- 

S.   E.   35;    Mayer   v.    Coley,   80   Ga.  pie  (Del.),  87  Atl.  1005. 

207,  7  S.  E.  164;   Colesburg  v.  Dart,  °^  Melze-Alderton  Shoe  Co.  v.  First 

59    Ga.    839;    Hackemuller   v.    Fig-  State  Sav.  Bank,  171  Mich.  26,  137 

ueroa,  125  La.  307,  51  So.  207;   Be-  N.  W.  208. 
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adequate  remedy  at  law,"*'  or  where  the  grounds  on  which  it  is  asked 
are  properly  matters  of  defense  in  the  foreclosure  suit.'*  So,  injunc- 
tion will  not  lie  to  restrain  foreclosure  for  default  in  the  payment  of 
an  instalment  where  the  mortgage  authorizes  foreclosure  on  this 
ground.^'  As  a  general  rule  injunction  should  be  applied  for  in  the 
court  where  the  foreclosure  suit  is  pending.°° 

The  suit,  where  authorized,  may  be  maintained  by  the  mortgagor  or 
any  owner  of  the  equity  of  redemption,  who  derives  title  from  him." 
It  has  been  held  not  ground  to  enjoin  foreclosure  that  some  of  the 
land  included  in  the  mortgage  was  not  the  individual  property  of  the 
mortgagor,  but  belonged  to  a  firm  of  which  he  was  a  member.'^^ 

§  1448.  Enforcement  of  trust  deed  for  creditors. — A  trust  deed 
made  for  the  security  of  all  the  creditors  of  the  grantor  who  are  not 
named,  and  providing  for  a  sale  by  the  trustee  only  upon  request 
made  by  a  majority  of  the  creditors,  should  be  enforced  by  a  bill  in 
equity,  under  which  the  necessary  parties  can  be  convened,  and  their 
rights  ascertained  and  adjusted.""  The  court  will  in  any  case  under- 
take the  supervision  of  the  execution  of  the  trust.  The  decree  of  sale 
should  embody  the  provisions  of  the  deed  in  regard  to  the  sale;  but 
these  provisions  may  be  altered  when  necessary,  and  in  such  case  the 
sale  must  be  in  accordance  with  the  terms  of  the  decree."" 

§  1449.  Foreclosure  of  title  bond. — In  the  foreclosure  of  a  title 
bond  the  purchaser  is  treated  as  a  mortgagor  for  all  the  purposes  of 
the  suit.  The  rights  of  the  parties  are  the  same  as  those  of  the  parties 
to  a  formal  mortgage."^  Persons  interested  in  the  property  not  made 
parties  to  the  suit  are  not  affected  by  the  decree.*^    As  in  the  case  of 

■^Bergan  v.  Jeffries,  80  Ala.  349.  Sheldon  v.  Hotter  (Kans.),  53  Pac. 

"Matthews    v.    Warner,    6    Fed.  89;  Clark  v.  Fontaln,  135  Mass.  464; 

461;    "Wolfe  v.   Titus,   124   Cal.   264,  Dederick  v.  Den  Bleyker,  85  Mich. 

56  Pac.  1042;  Waymlre  v.  San  Fran-  475,  48  N.  W.  633;  State  v.  Security 

Cisco   &c.   R.   Co.,   112   Cal.    646,   44  Bank,   21   N.   Dak.   540,   131   N.  W. 

Pac.  1086;   Myers  v.  Pierce,  86'  Ga.  241. 

786,  12  S.  E.  978;  Citizens'  Bank  v.        "»Furr  v.  Bank  of  Fairmount,  139 

Cook,  61  Ga.  177;  Williams  v.  Doug-  Ga.  815,  78  S.  E.  181. 
lass,  47  La.  Ann.  1277,  17  So.  805;         "Hudgins    v.     Lanier,    23     Grat. 

Snow  V.   Trotter,   3   La.   Ann.   268;  (Va.)  494. 
Bushnell  v.  Avery,  121  Mass.  148.  "  Michie     v.     Jeffries,     21     Grat. 

■'»  Knisell  v.  Brunet,  60  Wash.  610,  (Va.)  334. 
Ill  Pac.  894.  "  Jones  v.  Bowling,  117  Mich.  288, 

"  Waymire  v.  San  Francisco  &c.  R.  75  N.  W.  611 ;   Field  v.  Ashley,  79 

Co.,  112  Cal.  646,  44  Pac.  1086;  Kil-  Mich.  231,  44  N.  W.  602;  First  Nat. 

born  v.  Robbins,   8  Allen    (Mass.)  Bank  v.  Pearson,  119  N.  Car.  494, 

466.  26  S.  E.  46. 

■"Hubbard  v.  Jasinski,  46  111.  160;        »=' Dukes  v.  Turner,  44  Iowa  575. 
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the  foreclosure  of  a  mortgage,  the  plaintiff  may  have  judgment  for 
foreclosure,  and  for  the  amount  due  on  the  bond  at  the  same  time.*^ 
A  decree  of  foreclosure  may  be  entered  under  a  prayer  for  general 
relief,  although  not  specifically  asked  for."*  A  decree  for  the  sale  of 
the  land  described  in  the  bond,  and  payment  of  the  proceeds  upon  the 
judgment,  may  further  provide  that  upon  full  payment  the  vendor 
shall  convey  the  property  to  the  purchaser,  by  a  deed  containing  all 
covenants  stipulated  for  in  the  bond-'^ 

If  the  vendor  retaining  the  legal  title  assigns  a  promissory  note  re- 
ceived in  consideration  of  the  sale,  the  assignee  upon  nonpayment  of 
it  may  proceed  to  foreclose  in  his  own  name,  as  if  it  were  a  mortgage 
note.^"  A  mortgage  of  a  lease  may  be  foreclosed  by  a  sale  of  the  lease. 
The  purchaser  in  such  case  becomes  an  assignee  of  the  lease  and  term, 
and  takes  subject  to  the  obligation  to  pay  rent.°^  The  vendee  is  usually 
held  to  be  a  necessary  party  though  he  has  conveyed  his  interest,"* 
but  not  the  lessees  of  the  property,  unless  a  decree  is  sought  affecting 
their  rights.''^ 

§  1450.  Tender  to  prevent  foreclosure. — A  tender  of  payment  not 
accepted  does  not  prevent  the  mortgagee's  proceeding  with  a  bill  to 
foreclose.'"  There  may  be  questions  as  to  the  amount  due  on  the  mort- 
gage, and  these  can  be  settled  and  the  mortgage  enforced  for  what  is 
actually  due  only  by  a  foreclosure  suit.  Even  the  pendency  of  a  bill 
by  the  mortgagor  to  redeem  does  not  suspend  the  right  to  foreclose. 
The  mortgagor,  notwithstanding  a  decree  for  redemption,  may  make 
default  when  the  actual  time  for  payment  arrives.''^  In  a  foreclosure 
suit,  however,  the  mortgagor  is  bound  to  pay  the  sum  that  shall  be 

"Kiernan   v.    Blackwell,    27   Ark.  "See  ante  §§  886-893.     In  a  case 

235;    Merritt  v.   Judd,   14   Cal.    59;  where  the   interest   on  a  mortgage 

Hartman   v.    Clarke,   11    Iowa   510;  debt  was  not  paid  when  due,  and 

Mullin   V.    Bloomer,    11    Iowa    360.  the  mortgagor  informed  the  mort- 

See  also  Lewis  v.  Boskins,  27  Ark.  gagee   the   next   day   that   he   was 

61.  ready  to  pay  it,  but  made  no  ten- 

"  Herring  v.  Neely,  43  Iowa  157.  der,  and  the  mortgagee  directed  his 

""Wall  V.   Ambler,   11   Iowa   274.  solicitor  to  foreclose,  but  the  solic- 

See  ante  §  235.  itor    before    doing    so    notified    the 

"■  Blair  v.  Marsh,  8  Iowa  144.  mortgagor,  and  waited  several  days 

•'People  V.  Dudley,  58  N.  Y.  323;  before  filing  the  bill,   it  was  held 

Catlin   V.    Grissler,   57   N.   Y.    363;  that  the  bill  was  properly  brought, 

Graham  v.  Bleakie,  2  Daly  (N.  Y.)  and  that  there  was  no  hardship  of 

55;  Pardee  v.  Steward,  37  Hun  (N.  which    the    mortgagor    could    com- 

Y.)  259.  plain.     Probasco   v.   Vaneppes    (N. 

'"Tunstall  v.  Withers,  86  Va.  892,  J.),  13  Atl.  598. 

11  S.  B.  565.  "Grugeon  v.  Gerrard,  4  Young  & 

<®Brisco    V.    Minah    Consol.    Min.  C.  119. 
Co.,  82  Fed.  952. 
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found  due,  or  else  to  stand  foreclosed  of  his  right  of  redemption. 
Until  the  mortgage  debt  is  actually  paid  o3,  the  mortgagee  retains 
all  the  rights  and  remedies  incident  to  his  mortgage.  By  statute, 
however,  in  some  states,  a  bill  must  be  dismissed  upon  the  defendant's 
bringing  into  court  at  any  time  before  the  decree  of  sale  the  principal 
and  interest  due  with  costs.'^  Should  there  be  a  disagreement  as  to 
costs,  the  party  making  the  tender  may  apply  to  the  court  for  direc- 
tions as  to  the  amount  of  them.'*  Although  the  tender  should  prop- 
erly be  brought  into  court,  an  irregularity  in  this  respect  will  be  con- 
sidered waived  if  the  answer  of  the  defendant  making  the  tender  be 
accepted  and  acted  upon  without  objection.''* 

It  has  been  observed  in  a  former  chapter  that  in  several  states  a 
tender  of  the  amount  due  on  a  mortgage  discharges  the  lien,  but  does 
not  discharge  the  debt.  The  consequence  of  this  doctrine  is,  that  upon 
proof  of  a  tender  of  the  debt,  together  with  any  costs  incurred  at  the 
time,  an  action  for  foreclosure  will  be  defeated ;  but  as  the  debt  is  not 
discharged  a  judgment  for  that  may  still  be  entered  and  enforced;'''* 
or,  where  the  law  and  equity  systems  are  distinct,  an  action  at  law  may 
be  maintained  upon  the  debt.'" 

II.    The  Bill  or  Complaint 

Section  Section 

1451.  General  principles.  1461.  Prayer     for     decree     against 

1452.  Essential  requisites.  mortgagor  and  personal 

1453.  Variance   between   allegations  judgment    against    other 

and  proof.  maker  of  note. 

1454.  Allegations   of   execution   and    1462.  Description  of  mortgaged 

delivery  —  Copies     and     ex-  property. 

hibits.  1463.  Omission    of    parts    of    mort- 

1455.  Proof  of  execution.  gaged  premises. 

1456.  Allegations   showing  right  to  1464.  Reformation    for    mistake    in 

maintain  bill.  description. 

1457.  Assignee's  title.  1465.  Allegations  of  record. 

1458.  Inclusion     of     several     mort-     1466.  Allegations  of  debt. 

gages  in  one  bill.  1467.  Reference     to     determine 

1459.  Foreclosure  for  Instalment.  amount  of  debt. 

1460.  Bill  by  holder  of  one  of  sev-    1468.  Allegations     of     renewal     of 

eral  mortgage  notes.  note. 


"  Kortright  v.  Cady,  21  N.  Y.  343,  Bartow  v.   Cleveland,   16   How.   Pr. 

78  Am.  Dec.  145;  Allen  v.  Malcolm,  (N.  Y.)   364;   Pratt  v.  Ramsdell,  IG 

12  Abb.   Pr.    (N.   S.)    (N.  Y.)    335;  How.  Pr.  (N.  Y.)  59. 

Hartley  v.  Tatham,  1  Keyes  (N.  Y.)  "Roosevelt  v.  N.  Y.  &c.  R.  Co.,  30 

222.     Foreclosure  not  maintainable  How.  Pr.  (N.  Y.)  226,  45  Barb.  554. 

where  interest  only  is  due  and  this  '"McCoy  v.   O'DonneU,   2   Thomp. 

has    been     tendered     and    refused.  &  C.  (N.  Y.)  671. 

Bensley  v.    Bartholf,   137    111.    App.  ™As    in    New    York    before    the 

420.  Code:    Mann  v.  Cooper,  1  Barb.  Ch. 

"Morris  V.Wheeler,  45  N.  Y.  708;  185.    See  ante  §  893. 
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Section  Section 

1469.  Proof  of  note.  1474.  Allegations    that    defendant's 
1469a.  Production  of  note  and  bond.  Interest  is  subject  to  mort- 

1470.  Proof  of  consideration.  gage. 

1471.  Allegations  of  accrual  of  ac-  1475.  Prayer  for  relief. 

tion.  1476.  Averment      of      essential 

1472.  Allegations     of    payment     by  grounds  of  relief. 

surety.  1477.  Prayer  for  deficiency. 

1473.  Averments  as  to  liens.  1478.  Prayer  for  amount  of  debt  be- 

fore entry  of  final  decree. 

§1451.  General  principles. — ^It  is  not  proposed. to  set  forth,  ex- 
cept quite  briefly,  the  rules  and  principles  upon  which  a  bill  in  equity 
to  foreclose  a  mortgage  is  to  be  drawn,  prosecuted  and  defended. 
Although  the  more  important  features  of  the  pleadings  are  the  same 
wherever  this  remedy  is  used,  yet  in  matters  of  practice  there  is  much 
diversity  in  the  different  states  arising  from  enactments  of  different 
systems  of  procedure,  and  the  adoption  of  different  rules  of  practice 
by  the  courts.  As  already  noticed  when  treating  of  the  parties  to  an 
equitable  action  for  foreclosure,  several  states^  have  adopted  and 
made  applicable  to  all  civil  actions  alike  codes  of  procedure  in  which 
the  equity  method  of  pleading  and  practice  in  a  simple  form  is  pre- 
served. The  special  provisions  of  these  codes  relating  to  mortgages  are 
there  given.  The  general  theory  and  form  of  the  pleadings  as  a  whole 
are  determined  by  provisions  that  the  complaint  or  petition  shall  con- 
tain "a  plain  and  concise  statement  of  the  facts  constituting  the  cause 
of  action  without  unnecessary  repetition,"  and  "a  demand  of  the  relief 
to  which  the  plaintiff  supposes  himself  entitled.  If  a  recovery  of 
money  be  demanded,  the  amount  thereof  shall  be  stated."^  The  an- 
swer must  contain:  "1.  A  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  (or  petition)  controverted  by  the  defend- 
ant, or  of  any  knowledge  or  information  thereof  sufiicient  to  form  a 
belief;  2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim  (or  set-off),  in  ordinary  and  concise  language,  without 
repetition."^  These  provisions  are  merely  the  essential  requisites  of 
a  bill  and  answer  in  equity;  and  therefore  the  more  important  de- 
cisions relating  to  the  substance  of  the  pleadings  apply  in  those  states 
in  which  foreclosure  is  by  a  formal  bill  in  a  chancery  court,  and  equally 
La  those  having  these  codes  of  procedure. 

§  1452.  Essential  requisites. — The  general  requisites  of  the  com- 
plaint are,  that  it  shall  allege  the  execution  and  delivery  of  the  mort- 

^  See  ante  §  1367.  =  See  Pomeroy's  Remedies,   §  583. 

"See  Pomeroy's  Piemedies,  §  433. 


§  1453 


FOEECLOSUKE  BY   EQUITABLE   SUIT 


14 


gage  and  of  the  note  or  bond  secured  by  it  ;*  the  names  of  the  parties 
to  it;  the  date  and  amount  of  itf  the  title  of  the  mortgagor  in  the 
mortgaged  premises;*  when  and  where  recorded;  a  description  of  the 
premises ;  the  amount  claimed  to  be  due ;  and  the  default  upon  which 
the  right  of  action  has  accrued.''  It  must  show  also  that  the  complain- 
ant is  entitled  to  maintain  the  action,  and  that  the  defendants  have,  or 
claim  to  have,  certain  interests  in  the  premises,  or  liens  upon  them. 
If  the  plaintiff  is  not  the  mortgagee,  his  right  to  maintain  the  action, 
by  virtue  of  an  assignment,  bequest,  or  otherwise,  must  be  set  forth 
with  reasonable  fulness  and  certainty.  The  terms  and  conditions  of 
both  the  mortgage  and  of  the  bond  or  note  secured  by  it  should  be  set 
out.  This  may  be  done  by  proper  recitals  in  the  complaint  itself,  or 
by  annexing  copies  of  these  instruments,  which  are  referred  to  in  the 
complaint  and  made  part  of  it.^  The  relief  which  is  sought  should 
be  fully  and  explicitly  stated.^  A  decree  of  foreclosure  of  a  mortgage 
should  not  be  denied  for  want  of  proper  prayer  for  relief,  if  such  re- 
lief is  embraced  within  the  issue  made  by  the  pleadings.^" 

In  those  states  in  which  a  personal  judgment  may  be  rendered  for 
the  debt,  though  there  is  no  judgment  for  foreclosure  and  sale,  a  com- 


'  Laurent  v.  Lanning,  32  Ore.  11, 
51  Pac.  80. 

°  If  the  true  date  of  the  mortgage 
is  different  from  that  stated  in  the 
mortgage,  the  actual  date  may  be 
proved.  McFall  v.  Murray,  4  Kans. 
App.  554,  45  Pac.  1100. 

•Sielbeck  v.  Grothman,  248  111. 
435,  94  N.  B.  67;  Ashcraft  v.  Mof- 
fett  (Okla.),  144  Pac.  1041;  Davis 
V.  Mofeett  (Okla.),  144  Pac.  607. 

'  Coulter  V.  Bower,  64  How.  Pr. 
(N.  Y.)  132.  As  to  sufficiency  of 
description:  Stevenson  v.  Kurtz,  98 
Mich.  493,  57  N.  W.  580.  As  to  al- 
legation of  default:  Ryan  v.  HoUi- 
day,  110  Cal.  335,  42  Pac.  891.  As 
to  amending  description:  Keys  v. 
Lardner,  55  Kans.  331,  40  Pac.  644. 
A  copy  of  the  mortgage  may  be  re- 
ferred to  and  made  part  of  the 
complaint,  for  a  description  of  the 
premises,  Krathwohl  v.  Dawson, 
140  Ind.  1,  39  N.  E.  496. 

*The  mortgage  need  not  be  set 
out  in  full,  if  the  debt,  Its  own- 
ership and  default  are  fully  de- 
scribed. Berry  v.  King,  15  Ore. 
165,  13  Pac.  772.  "In  an  action 
to  foreclose  a  mortgage  given 
to   secure   a   debt  or   obligation   it 


must  be  made  to  appear  by  proper 
averments  that  there  Is  an  existing 
obligation  to  pay,  precisely  the 
same  as  though  the  action  were  in- 
stituted to  obtain  a  personal  judg- 
ment merely.  Where  there  is  no 
right  to  a  personal  judgment  In  the 
case  the  mortgage  is  given  as  se- 
curity for  the  payment  of  money 
only;  there  can  be  no  right  to  fore- 
close or  subject  the  property  to  the 
payment  of  the  alleged  debt  or  ob- 
ligation until  the  right  to  a  judg- 
ment In  law  is  made  to  appear 
from  the  complaint."  Chesney  v. 
Chesney,  33  Utah  503,  94  Pac.  989. 

'  See  post  §  1578. 

"Johnson  v.  Polhemus,  99  Cal. 
240,  33  Pac.  908.  In  this  case  the 
complaint  alleged  the  payment  of 
the  contract,  and  that  there  was  a 
balance  due  on  the  note,  and  asked 
judgment  on  the  note  and  fore- 
closure of  the  mortgage.  The  an- 
swer alleged  the  payment  of  the 
note,  and  that  the  contract  had  been 
canceled  by  agreement  of  the  mort- 
gagee. The  court  found  that  the 
note  had  been  paid,  but  that  the 
contract  was  in  force  and  unpaid. 
Held,  that  plaintiffs  were  entitled  to 
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plaint  which  fails  to  allege  the  facts  essential  to  a  foreclosure,  but 
does  sufficiently  set  out  the  note  secured,  is  not  demurrable,  since 
plaintiff  is  entitled  to  a  personal  judgment  on  the  note.^^  Where  no 
personal  judgment  is  asked  in  the  case  of  a  mortgage  securing  several 
different  notes,  it  is  not  necessary  that  each  note  be  made  the  subject 
of  a  separate  count.^^  Where  the  right  to  foreclose  is  given  by  a  con- 
temporaneous agreement  between  the  parties,  this  agreement  should 
be  set  out  in  the  petition  or  complaint.^^  The  complaint  in  the  names 
of  several  should  show  a  cause  of  action  in  favor  of  all  or  it  will  be 
subject  to  demurrer  for  want  of  facts.^* 

§  1453.  Variance  between  allegations  and  proof. — Facts  not  in- 
consistent with  the  bill  may  be  proved.  The  evidence  may  in  some 
respect  show  a  different  state  of  facts  from  that  alleged  in  the  bill; 
and  yet  this  will  be  sufficient  if  the  facts  shown  are  not  inconsistent 
with  the  allegations;  as,  for  example,  the  amount  actually  due  may 
be  shown  to  be  less  than  the  amount  alleged  to  be  due.^°  Among  other 
things  it  has  been  held  that  there  was  no  material  variance  between  an 
allegation  of  a  direct  and  absolute  liability  on  a  note  and  mortgage 
and  proof  of  a  collateral  and  indirect  liability  ;^°  between  an  allega- 
tion that  a  mortgage  was  given  to  secure  an  existing  indebtedness 
and  proof  that  it  was  given  as  indemnity  ;^^  between  an  allegation  that 
plaintiff  ovmed  the  note  and  proof  that  he  held  it  as  collateral  ;'^*  be- 
tween an  allegation  describing  a  mortgage  as  made  to  secure  a  note 
of  a  specific  amount  and  a  mortgage  introduced  in  evidence  which  de- 
scribes the  note  without  specifying  the  amount.^* 

§  1454.  Allegations  of  execution  and  delivery — Copies  and  ex- 
hibits.— ^An  allegation  of  the  execution  and  delivery  of  the  mortgage 
is  a  sufficient  allegation  of  its  proper  execution  and  of  its  validity.^" 
An  allegation  of  the  execution  of  the  mortgage  is  also  sufficient 
without  any  averment  of  title  in  the  mortgagor.    He  is  estopped  by  his 

decree  of  foreclosure  for  the  amount  ^^  Collins  v.  Carllle,  13  111.  254. 

due  on  the  contract.  "Powell  v.  Huey,  241  111.  132,  89 

"  Taylor  v.   Hearn,   131   Ind.   537,  N.  E.  299. 

31  N.  E.  201.     See  also  Vancleef  v.  "Cooper  v.  Parker,  176  Ala.  122, 

Britton,  45  Ind.  App.  388,  90  N.  E.  57  So.  472. 

1034.  "French  v.  Haltenhoff  (Ore.),  144 

"  McCauley    v.    Brady,    123    Mo.  Pac.  480. 

App.  558,  100  S.  W.  541.  "First   Nat.   Bank  v.   Davis,   146 

"  Thompson-Starrett  Co.  v.  E.   B.  111.  App.  462. 

Ellis  Granite  Co.,  86  Vt.  282,  84  Atl.  "  Moore   v.    Titman,    33    111.    358j 

1017.  McAllister  v.   Plant,   54   Miss.   106"; 

"  Brunson  v.  Henry,  140  Ind.  455,  Laurent  v.  Lannlng,  32  Ore.  11,  '51 

39  N.  E.  256.  Pac.  80. 


§  1454  FOEECLOSUEE  BY  EQUITABLE  SUIT  16 

deed  from  denying  his  title ;  and,  wliatever  his  title  may  be,  the  mort- 
gage may  be  foreclosed  against  him.^^  An  allegation  in  the  petition 
that  the  defendant  executed  the  mortgage  sued  upon  will  put  in  issue 
the  allegation  of  the  defendant  that  he  did  not  sign  the  mortgage.^^ 
The  possession  of  the  mortgage  by  the  mortgagee,  duly  executed, 
acknowledged,  and  recorded,  is  presumptive  evidence  of  delivery.^^ 
The  witnessing  and  acknowledgment  of  the  mortgage,  where  made 
essential  to  the  validity  of  it,  should  be  alleged;  but,  if  the  plaintiff 
be  an  assignee  of  the  mortgage,  these  facts  are  not  presumably  within 
his  knowledge,  and  he  may  properly  aver  them  upon  information  and 
belief  only.^* 

The  mortgage  and  the  note  or  bond  secured  by  it  are  usually  in  some 
manner  made  part  of  the  complaint.  Copies  of  them  may  be  set  out 
in  the  complaint  or  annexed  to  it.  It  is  not  sufficient  merely  to  file  the 
originals  or  copies  with  the  complaint  without  referring  to  them  and 
making  them  part  of  it.^°  But  it  is  sufficient  if  the  bill  sets  out  the 
substance  of  the  mortgage.^°  The  objection  that  exhibits  were  not  at- 
tached or  filed  is  too  late  if  made  after  judgment.^'' 

If  properly  set  forth  in  the  complaint,  the  production  of  the  note 
and  mortgage,  and  proof  of  service  of  the  summons,  is  sufficient  to 
justify  a  decree  where  no  defense  is  interposed.^'  If  the  answer  ad- 
mits the  execution  of  the  mortgage  and  note,  and  does  not  deny  that 
the  amount  claimed  in  the  petition  is  due,  there  is  nothing  for  the 
plaintiff  to  prove.^' 

"■  Shed  V.  Garfield,  5  Vt.  39.  180.     A  copy  of  the  note  need  not 

^  May  V.  May,  150  Ky.  522,  150  S.  be  set  out  when  the  action  is  only 

W.   685.     See  also   Clokey  v.   Loan  for  the  foreclosure  of  the  mortgage. 

&c.  Assn.,  120  111.  App.  214.  Shin  v.   Bosart,   72   Ind.   105.     See 

"» Andrews   v.    Reed    (Kans.),    48  also  Bruce  v.   Wanzer,   20   S.   Dak. 

Pac.    29;     Greeley    State    Bank    v.  277.  105  N.  W.  282. 

Line,  50  Nebr.  434,  69  N.  W.  966;  =»  Cecil  v.  Dynes,  2  Ind.  266.    The 

Commercial  Bank  v.  Reckless,  5  N.  acknowledgment  being  no   part  of 

J.  Eq.  650.  the  cause  of  action,  a  copy  of  the 

"^  Fairbanks    v.    Isham,    16    Wis.  certificate    need    not    be    set    out. 

11^-  Sturgeon    v.    Daviess    Co.,    65    Ind. 

^-Hiatt  V.  Goblt,  18  Ind.  494;  Her-  302;  Jocelyn  v.  White,  201  111.  16,  66 

ren  v.  Clifford,  18  Ind.  411.    A  com-  N.   E.   327.     See   also   McKelvey  V. 

plamt  which  seeks  only  to  foreclose  Wagy,  157  Cal.  406,  108  Pac.  268. 

a   mortgage   and   not  judgment   on  '^  James  v.  Webb,  24  Ky.  L.  1382, 

the   note  secured  need   not   exhibit  71  S.  W.  526. 

it.     Tracey  v.  Crepin    (Okla.),  138  =» Woodward   v.   Brown,    119   Cal. 

Pac.   142;    Wagner   v.   Philadelphia  283,  51  Pac.  2,  63  Am.  St.  108;  Whit- 

&c.  St.  R.  Co.,  233  Pa.  114,  81  Atl.  ney  v.  Buckman,  13  Cal.  536;   Har- 

944,    Ann.    Cas.    1913    B,    536.      See  Ian  v.  Smith,  6  Cal.  173;    Mickle  v. 

also   Dumell   v.    Terstegge,   23    Ind.  Maxfield,  42  Mich.  304,  3  N.  W.  961; 

397;  Brown  v.  Shearon,  17  Ind.  239;  Omaha  Loan  &c.   Co.  v.  Luellen,  3 

J/i'^lr","^-    ^^'^^^'    ^    ^^°^    (^y-)  Nebr.  (Unoff.)  709,  92  N.  W.  734. 

590;  Harlan  v.  Murrell,  3  Dana  (Ky.)  =°  Cooley  v.  Hobart,  8  Iowa  358. 
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§  1455.  Proof  of  execution. — The  mortgage  and  the  personal  obli- 
gation accompanying  it,  unless  admitted,  must  be  produced  and  proved 
by  competent  evidence.^"  Proof  is  generally  dispensed  with  where 
execution  is.  not  denied  in  the  plea  or  answer.^^  If  these  instruments 
be  attested  by  a  witness,  the  execution  must  be  proved  by  him,  unless 
his  attendance  can  not  be  procured,  or  other  circumstances  make  other 
evidence,  such  as  proof  of  the  handwriting,  competent.  When  the 
execution  is  contested  by  a  person  who  is  not  a  party  to  the  deed,  the 
admission  of  the  mortgagor  is  not  sufficient  if  the  securities  are  at- 
tested by  a  witness.^^ 

The  mortgagee's  possession  of  the  mortgage  and  the  note  or  bond 
secured  by  it  is  strong  evidence  of  their  delivery,  and  the  defendant's 
answer  under  oath  alleging  that  they  had  not  been  delivered  is  not 
enough  to  overcome  the  presumption  of  delivery  arising  from  the 
mortgagee's  possession.^^ 

In  an  action  upon  a  bond  and  mortgage  executed  by  one  as  executor 
and  trustee  in  his  representative  capacity,  it  is  not  necessary  to  allege 
and  prove  that  the  mortgagor  was  in  fact  such  executor  and  trustee, 
and  the  facts  relating  to  his  appointment.''* 

§.  1456.  Allegations  showing  right  to  maintain  bill. — The  com- 
plainant must  show  by  his  bill  either  that  he  is  the  mortgagee,  or  that 
he  has  legal  title  to  the  security  by  assignment  or  otherwise.  It  is 
not  necessary  in  so  many  words  to  aver  that  the  complainant  has  title 
to  the  mortgaged  premises;  it  is  sufficient  to  aver  the  making  of  the 
mortgage.^^    The  estate  or  interest  in  the  land  is  not  in  issue.     The 

=»  Field  V.  Anderson,  55  Ark.  546,  ==Bull  v.   Meloney,  27  Conn.   560. 

18  S.  W.  1038;  Buokmaster  v.  Kelly,  The  allegation  in  this  case  was  that 
15  Fla.  180;  Ward  v.  Munson,  105  the  respondent,  to  secure  the  debt 
Mich.  647,  63  N.  W.  498;  George  v.  described,  "did  execute  to  the  pe- 
Ludlow,  66  Mich.  176,  33  N.  W.  169;  titioner  a  deed  of  a  certain  piece  of 
Matteson  v.  Morris,  40  Mich.  52;  land,"  described,  with  the  condition. 
Bergen  v.  Urbahn,  83  N.  Y.  49;  In  Frink  v.  Branch,  16  Conn.  260, 
Wagener  v.  Kirven,  47  S.  Car.  347,  268,  Church,  J.,  says:  "It  is  not 
25'  S.  E.  130;  Butler  v.  Washington,  often,  in  proceedings  of  foreclosure, 
28  S.  Car.  607,  5  S.  E.  601.  that  the  title  of  the  mortgage  is  di- 

^^  Marx   v.    District   Grand   Lodge  rectly  put  in   Issue,   or   constitutes 

No.  7,  157  Ala.  107,  47  So.  207;  Pet-  the     principal     subject    of     contro- 

tus  V.  Gault,  81  Conn.  415,  71  Atl.  versy;    although  the  entire  purpose 

509.  of  the  plaintiff  is,  in  default  of  pay- 

"- Leigh   V.   Lloyd,   35    Beav.   455;  ment,  to  make  a  perfect  title,  which 

Inman  v.  Parsons,  4  Madd.  271.  before     was     qualified;      and     the 

^  Ashley  Wire  Co.  v.  Illinois  Steel  ground  of  his  application  is,  that  he 

Co.,  164  111.  149,  45  N.  E.  410;  Long  has  a  mortgage  title;    and  without 

v..  Kinkel,  36  N.  J.  Eq.  359.  an    averment    of   facts    constituting 

'"Kingsland    v.    Stokes,    25    Hun  such  title,  his  bill  would  be  defect- 

(N.  Y.)  107.  Ive.    It  may  not  be  necessary  either 

2 — Jones  Mtg. — Vol.  III. 
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only  questions  are  whether  the  mortgage  has  been  properly  executed, 
and  the  complainant  rightfully  holds  it  and  may  enforce  it.  The 
complainant  showing  prima  facie  title,  it  is  for  the  defendant  to  allege 
and  prove  that  he  has  no  title;  that,  for  instance,  the  mortgage  has 
been  discharged.  The  complainant  need  not  anticipate  the  defense, 
and  set  out  in  his  bill  the  facts  which  would  invalidate  the  discharge.'^ 
The  plaintiff  need  not  prove  title  in  the  mortgagor  as  against  such 
mortgagor  and  his  privies.'^ 

§  1457.  Assignee's  title. — If  the  bill  be  brought  by  an  assignee  of 
the  mortgage,  the  assignment  to  him  should  be  fully  and  distinctly 
alleged.  The  same  technicality  in  pleading  required  at  law  is  not 
necessary  in  a  court  of  equity;  and  accordingly,  where  the  bill  alleges 
an  assignment  of  the  mortgage,  but  not  of  the  note  or  bond,  it  is  suffi- 
cient if  it  appears  substantially  from  the  bill  that  the  debt  belongs  to 
the  complainant."*  But  if  it  does  not  so  appear,  a  failure  to  aver  that 
the  bond  or  note  was  assigned  to  the  plaintiff,  or  that  he  is  the  holder 
or  owner  of  it,  has  been  held  a  fatal  defect."®  It  is  held,  however,  that 
if  the  bill  alleges  an  assignment  of  the  mortgage,  an  omission  to  al- 
lege an  assignment  of  the  bond  does  not  invalidate  the  judgment, 
where  the  assignment  of  both  the  bond  and  mortgage  appears  of  rec- 
ord, and  the  referee's  report  of  the  amount  due  refers  to  such  record.*" 

to  allege  or  prove  the  precise  condi-  '"Frink  v.  Branch,  16  Conn.  260, 

tion  of  the  title,  whether  It  be  in  lee  268;   Palmer  v.  Mead,  7  Conn.  149, 

or  in  tail,  for  life  or  for  years;  but  157;  Spear  v.  Hadden,  31  Mich.  265; 

it  seems  to  us,  as  the  right  of  the  Cornelius  v.  Halsey,  11  N.  J.  Bq.  27. 

plaintiff  to  ask  the  interference  of  '"  Bazelman   Lumber  Co.  v.   Hin- 

the  court  depends  upon   some  title  ton,  79  Nebr.  313,  112  N.  W.  603.  . 

in  himself  to  the  land  mortgaged,  **Buckner    v.    Sessions,    27    Ark. 

either  legal  or  equitable,  that  it  is  219;    Cornelius  v.  Halsey,  11  N.  J. 

incumbent  upon  him  to  establish  it  Eq.  27;    Gill  v.  Truelsen,  39  Minn, 

at  least  prima  facie;  and  of  course  373,  40  N.  "W.  254.    A  description  of 

the   defendant  must  have   a   corre-  the   plaintiff    "as   assignee"    of  the 

spending  right  to  attack  it."    In  an  mortgagor  is  not  sufficient.    The  as- 

action  by  Edward  H.  Andrews  to  signment  of  the  estate  can  not  be 

foreclose  a  mortgage,  an  allegation  implied  from  this.     But  see  Brcan- 

that   the    defendant   made   a   mort-  brack  v.  Rich,  2  Chand.  (Wis.)  100; 

gage  and   note   to   E.   H.   Andrews,  Babbitt  v.   Bowen,   32   Vt.    437.     A 

without  alleging  that  the  plaintiff  copy  of  the  assignment  need  not  be 

and    said    E.   H.   Andrews   are   the  set  out.     Stanford  v.  Broadway  Sav. 

same   person,   or  that  the   plaintiff  Co.,  122  Ind.  422,  24  N.  E.  154;  Keith 

Is  the  holder  and  owner  of  the  mort-  v.   Champer,  69   Ind.   477.     But  see 

gage,  does  not  state  a  cause  of  ac-  Smith  v.  Thompson,  118  App.  Div. 

tion.    This  court  can  not  take  judi-  6,  103  N.  Y.  S.  336. 

cial  notice  that  Edward  H.  and  B.  "  Hays  v.  Lewis,  17  Wis.  210.    See 

H.  are  one  and  the  same   person,  also  Pattie  v.  Wilson,  25  Kans.  326. 

Andrews  v.  Wynn,  4  S.  Dak.  40,  54  "Preston  v.   Loughran,  12  N.  Y. 

N.  W.   1047;    Harris  v.   Barrett,  75  S.  313. 
N.  J.  Eq.  386,  72  Atl.  956. 
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If  the  mortgage  was  given  without  a  bond  or  other  extrinsic  written 
evidence  of  the  debt  secured,  an  assignment  of  the  mortgage  passes 
the  title  to  the  debt ;  and  a  complaiat  which  alleges  that  the  mortgage 
was  given  for  a  part  of  the  purchase-money,  and  sets  out  the  assign- 
ment of  it  to  the  plaintiff,  is  sufBcient.*^  The  bill  need  not  aver  the 
record  of  the  aBsignment,*^  for  there  is  no  legal  necessity  for  it.*'  The 
fact  that  the  assignee  holds  the  mortgage  merely  as  security  does  not 
affect  his  right  to  recover,  but  goes  only  to  limit  his  interest  in  the 
proceeds.**  An  assignee  who  files  a  bill  to  foreclose  one  of  several 
mortgage  notes  should  account  for  the  other  notes,  but  upon  the  hear- 
ing, if  he  proves  the  payment  of  such  other  notes,  the  defect  in  his 
bill  may  be  disregarded.*' 

Other  liens  which  the  plaintiff  may  have  upon  the  property  he  may 
set  out  in  his  complaint  and  establish  beforehand,  or  may  present  and 
establish  a  claim  to  the  surplus  in  the  same  manner  as  any  other  per- 
son.** An  averment  that  the  note  and  mortgage  was  assigned  by  the 
mortgagee  to  the  complainant  by  an  instrument  in  writing  has  been 
held  a  sufficient  averment  of  an  equitable  assignment,  particularly 
where  the  mortgagee  was  made  a  party  to  the  suit.*''  So,  an  allegation 
that  the  executors  of  the  payee  of  a  secured  note,  by  virtue  of  the  au- 
thority vested  in  them,  assigned  the  note  to  the  plaintiff  for  a  full  and 
valuable  consideration,  has  been  held  a  sufficient  allegation  of  a  legal 
sale,  and  raises  the  presumption  that  all  steps  necessary  to  invest  the 
executors  with  power  to  sell  have  been  taken.*^ 

It  is  not  necessary  that  the  bill  should  allege  in  terms  that  the  se- 
cured note  was  actually  delivered  to  the  mortgagee  and  duly  assigned 
by  him  to  the  complainant.*" 

§  1458.  Inclusion  of  several  mortgages  in  one  bill. — A  mortgagee 
having  two  or  more  mortgages  upon  the  same  premises  may,  under  the 
several  codes,  include  them  in  one  bill  for  foreclosure.     Several  suits 

•1  Coleman  v.  Van  Rensselaer,  44  **  McKinney   v.    Miller,    19    Mich. 

How.  Pr.  (N.  Y.)  368;  Caryl  v.  "Will-  142. 

iams,  7  Lans.    (N.  Y.)    416;    Sever-  "Cooper  v.  Smith,  75  Mich.   247, 

ance  v.  Griffith,  2  Lans.  (N.  Y.)   38,  42  N.  W.  815. 

and  cases  cited.  "Field  v.  Hawxhurst,  9  How.  Pr. 

"King     V.     Harrington,     2     Aik.  (N.    Y.)    75;     Tower   v.    White,    10 

(Vt.)  33,  16  Am.  Dec.  675.  Paige  (N.  Y.)  395. 

*"  Terry  v.  Durand  Land  Co.,  112  ■"  Buckheit  v.  Decatur  Land  Co., 

Mich.   665,   71   N.  W.   525;    Gray  v.  140  Ala.  216,  37  So.  75. 

Waldron,   101   Mich.   612,   60   N.  W.  "Guthrie  v.  Treat,  66  Nebr.  415, 

288;   Fryer  v.  Rockefeller,  63  N.  Y.  92  N.  W.  595,  103  Am.  St.  718. 

268.  """Worth   v.   Knickerbocker   Trust 

Co.,  171  Ala.  621,  55  So.  144. 
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being  unnecessary,  he  will  be  allowed  costs  in  one  only."*  If  one 
mortgage  covers  only  a  part  of  the  premises  included  in  the  other,  suit 
should  be  brought  in  the  first  place  for  the  foreclosure  of  the  mortgage 
covering  the  entire  premises,  as  then  a  second  suit  will  be  unneces- 
sary.^^ 

One  having  two  mortgages  on  the  same  property  may  file  his  bill 
for  the  foreclosure  of  both,  although  the  second  of  them  be  not  due. 
If  the  second  mortgage  becomes  due  before  the  decree,  the  defendant 
can  not  defeat  the  action  as  to  this  mortgage  by  tendering  the  amount 
due  on  the  first  mortgage  after  the  maturity  of  the  second.^^  If  the 
last  mortgage  be  due,  but  only  a  part  of  the  first  is  due,  the  plaintiff 
is  entitled  to  a  decree  for  the  sale  of  enough  of  the  mortgaged  premises 
to  pay  both  mortgages,  unless  the  defendant  pay  the  second  mortgage 
and  all  that  has  become  due  of  the  first.^'' 

One  having  two  mortgages  made  by  one  mortgagor  upon  the  same 
property,  may  foreclose  the  senior  mortgage  and  purchase  the  property 
thereunder,  when  his  senior  mortgage  will  merge  in  the  title  then 
acquired  and  his  title  will  be  complete."^*  If  such  mortgagee  brings  a 
suit  to  foreclose  the  first  mortgage,  he  may  after  judgment,  and  before 
a  sale,  consolidate  this  action  with  another  on  the  second  mortgage, 
and  have  a  judgment  and  sale  for  both.^''  A  bill  to  foreclose  four  dis- 
tinct mortgages  of  different  dates,  given  by  the  same  person,  and 
owned  by  the  complainant,  personal  judgment  being  asked  only 
against  the  mortgagor,  is  not  multifarious.'^'^ 

If  the  mortgages  do  not  cover  precisely  the  same  land,  a  consolida- 

"  Key  "West  Wharf  &c.  Co.  v.  For-  159,  54  N.  "W.  634.     "Here  all  of  the 
ter,  63  Fla.  448,  58  So.  599,  Ann.  Cas.  defendants  are  proper  parties  to  the 
1914   A,   173;    Pierce  v.   Balkam,   2  foreclosure    of   the    first    mortgage. 
Cush.   (Mass.)  374;  Roosevelt  v.  El-  The  ownership  of  all  the  mortgages 
lithorp,  10  Paige  (N.  Y.)  415;  Woo-  is  in  complainant.     The  claims  are 
ster  V.  Case,  12  N.  Y.  S.  769;  Oconto  of   the    same    character.     The   pro- 
County  V.    Hall,    42   Wis.    59.     See  ceeding  as  to  all  of  the  defendants 
also  McDonald  v.   Second   National  except  the  mortgagor  is  one  against 
Bank,  106  Iowa  517,  76  N.  W.  1011;  property.     *      *      *     The   interests 
Thompson  v.  Skeen,  4  Utah  209,  46  of  all  the  defendants  are  best  sub- 
Pac.  1103.     See  ante  §  1083.  served    by   avoiding   a    multiplicity 
"  Demarest  v.  Berry,  16  N.  J.  Eq.  of   suits,   and  the  equities  of  each 
}■„      ,  .           „.„  and  all  can  be  as  well,  if  not  more 
"^Hawkins  V.  Hill,  15  Cal.  499,  76  effectually,    protected    in    this    pro- 
^■t.t?i°'       V,      ,,        ,„  ceeding   as    in    four   separate   fore- 
vT^q^R     ^-   Bamber,    10   Paige    (N.  closure   suits.     Whatever   complica- 
i.^T  1^       1^         ,.     ■  ,  ^^°^^  ^^^st  are  not  incident  to  the 
«77  ^«  r^w   oL  ^^^'''''    ^^    ^°^  consolidation,  and  they  can  be  best 
I'Th.^;               a,           . .    „  adjusted    in    a    single    proceeding, 
209    4fi  pi^.   ?in^-    ^^'''''    ^^    ^^^^  where  the  court  has  before  it  all  the 
«.'TnLott  I    u      =,.        «r  parties   and   all   the   claims."     Per 
-Torrent  v.   Hamilton,   95   Mich.  McGrath,  C.  J.    See  post  §  1460. 
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tion  of  actions  for  foreclosure  is  not  proper."  But  the  holder  of  a 
second  mortgage  in  a  foreclosure  suit  upon  that  is  not  obliged  to  bring 
forward  and  include  in  the  decree  the  filrst  mortgage  which  he  has 
acquired  by  assignment.  ^^  The  purchaser  under  a  sale  in  such  suit 
acquires  an  interest  subject  to  the  first  mortgage. 

§  1459.  Foreclosure  for  instalment. — ^When  the  debt  is  payable  by 
instalments,  action  to  foreclose  may  be  brought  when  the  first  instal- 
ment falls  due  and  is  not  paid.'^'  If  the  mortgage  secures  the  pay- 
ment of  several  notes,  it  may  be  foreclosed  upon  the  nonpayment 
when  due  of  any  of  them.""  Foreclosure  may  be  had  for  any  part  of 
the  mortgage  debt,  whether  principal  or  interest,  due  at  that  time,  and 
no  more ;  and  when  the  mortgagee  elects  to  sell  under  a  power  in  the 
mortgage,  or  to  foreclose  in  chancery,  he  can  only  sell  or  foreclose  for 
the  amount  then  due  according  to  the  terms  of  the  mortgage ;  and  if 
he  sells  the  entire  estate,  that  of  necessity  operates  to  release  the  se- 
curity for  the  amount  not  due."'-  If  after  a  foreclosure  sale  for  an  in- 
stalment, and  before  the  foreclosure  has  become  complete  by  the  ex- 
piration of  the  time  allowed  for  redemption,  the  owner  redeems,  then 
the  foreclosure  sale  is  in  effect  annulled,  and  the  same  land  may  be  sold 
for  the  satisfaction  of  the  other  instalments  of  the  mortgage  debt."^ 
For  stronger  reasons  a  foreclosure  for  a  part  only  of  a  mortgage  debt, 
when  it  is  all  due,  operates  as  a  release  of  the  portion  not  embraced  in 
the  foreclosure.  The  mortgage  of  record  showing  that  the  entire  debt 
is  due,  and  a  portion  only  foreclosed,  all  persons  have  a  right  to  con- 

"  Wooster  v.  Case,  12  N.  Y.  S.  769.  time  and  remains  more  than  thirty 

But   see   Van    Laer   v.    Kansas   &c.  days   unpaid.     First   Nat.   Bank   v. 

Brick  Works,  56  Kans.  545,  43  Pac.  Citizens'    State   Bank,    11   Wyo.   32, 

1134.  70  Pac.  726,  100  Am.  St.  925. 

«Wahl  V.  Zoelek,  178  III.  158,  52        ™  Miller  v.   Remley,   35   Ind.   539; 

N.  E.  870.  Arnett  v.  Willoughby  (Ala.),  67  So. 

^»Grattan  v.  "Wiggins,  23  Cal.  16;  426. 
F.    B.    Collins    Inv.    Co.    v.    Sanner        ""^  Johnson  v.  Buckhaults,  77  Ala. 

(Okla.),    142    Pac.    318.     Where    a  276;     McLean    v.    Presley,    56    Ala. 

note  given  in  renewal  of  a  pre-ex-  211;     Hatcher    v.    Chancey,    71    Ga. 

isting  note,  which  was  secured  by  689;    Smith  v.    Smith,   32    111.   198; 

a  mortgage  is  by  its  terms  due  two  Cleveland  v.  Booth,  43  Minn.  16,  44 

years   after   date,   but  provides  for  N.  W.  670;   Standish  v.  Vosberg,  27 

annual    payments    of    interest,    and  Minn.  175,  6  N.  W.  489;    Fowler  v. 

that  the  failure  to  pay  any  interest  Johnson,  26  Minn.  338,  3  N.  W.  986, 

within  thirty  days  after  date  shall  6  N.  W.  486;   Probasco  v.  Vaneppes 

cause  the  whole  note  to  become  due  (N.  J.),  13  Atl.  598;   Scheibe  v.  Ken- 

at  once  at  the  option  of  the  holder,  nedy,    64   Wis.    564,    25   N.   W.    646. 

he  is  entitled,  as  against  a  junior  See  ante  §  1378. 
mortgagee,   to   foreclose   before   the        "^  Standish   v.    Vosberg,    27    Minn, 

expiration  of  the  two  years  if  the  175,  6  N.  W.  489. 
interest   becomes    due    within   that 
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elude  that  the  other  part  of  the  debt  has  been  paid.  The  lien  of  the 
mortgage  is  released  as  to  creditors,  and  as  to  parties  holding  the  land 
under  the  prior  foreclosure  and  sale.°^ 

But  by  statute  in  several  states  a  portion  of  the  property,  if  it  be 
divisible,  may  be  sold  to  pay  the  instalment  due ;  and  then,  upon  the 
happening  of  another  default,  a  further  order  of  sale  may  be  obtained. 
If  the  premises  can  not  be  divided  the  whole  may  be  sold  and  the  pro- 
ceeds paid  to  the  mortgagee,  subject  to  a  proper  rebate  of  interest,  or 
the  balance,  after  paying  the  amount  due,  may  be  paid  into  court.** 

When  a  decree  of  foreclosure  to  satisfy  a  part  of  the  mortgage  debt 
expressly  declared  that  the  property  should  be  sold  subject  to  a  lien 
to  secure  the  payment  of  the  notes  not  then  due,  and  at  the  sale  the 
premises  were  purchased  by  the  mortgagee,  it  was  held  that  this  oper- 
ated as  a  satisfaction  of  the  entire  debt,  as  well  the  portion  not  due 
as  that  which  was.  The  purchaser  virtually  became  a  mortgagor  to 
the  extent  of  the  balance  of  the  mortgage  debt.  ISTo  action  at  law  can 
afterward  be  maintained  on  the  notes. "'  But  the  mortgage  may  be 
foreclosed  for  an  instalment  of  the  interest  due  without  waiting  for 
the  jnaturity  of  the  note,  and  a  sale  may  be  had  of  so  much  of  the 
mortgaged  premises  as  will  be  necessary  to  pay  this  with  costs  of  suit."' 
Interest  falling  due  yearly  on  a  note  secured  by  mortgage,  is  an  ia- 
stalment  of  the  debt  for  which  the  mortgage  may  be  foreclosed  in 
equity.  It  is  due  and  payable  as  much  as  if  a  separate  note  had  been 
given  for  it.  Failure  to  pay  interest  is  a  breach  of  the  condition  of  the 
mortgage  for  which  it  may  be  foreclosed,  although  the  mortgage  does 
not  expressly  provide  for  such  foreclosure.®'  An  action  at  law  may 
also  be  maintained  for  the  interest  as  it  falls  due.'* 

It  is  also  sometimes  provided  that  when  the  foreclosure  suit  is  for 
an  instalment  of  principal  or  interest,  and  there  are  other  instalments 
not  due,  the  defendant  may  pay  into  court  the  principal  and  interest 

*=  Rains  v.  Mann,  68  111.  264.    See  debt  on  default  in  the  payment  of 

also  Hughes  v.  Frisby,  81  111.  188.  interest,    then    foreclosure    may   be 

"  See  Statutes,  §§  1322-1366;   also  had  as  to  the  amount  due  only,  and 

Allen  V.  Wood,  31  N.  J.  E3q.  103.  See  the   decree   stands  as   security  for 

post  §§  1616-1619.  the  balance  to  be  sold  as  the  debt 

"^  Hughes  V.   Frisby,   81   111.  188;  matures.       Arnett    v.     Willoughby 

Mines  v.  Moore,  41  111.  273;  Weiner  (Ala.),  67  So.  426. 

V.  Heintz,  17  111.  259.  «'  Scheibe    v.    Kennedy,    64    Wis. 

•"Copper   Belle    Min.    Co.   v.    Cos-  564,  25  N.  W.  646;   Walton  v.  Cody, 

telle,    12    Ariz.    318,    100    Pac.    807;  1  Wis.   420,   431;    Brodrlbb  v.   Tib- 

Morgenstern   v.   Klees,   30   111.    422;  bets,  58  Cal.  6,  to  the  contrary,  is 

F.   B.    Collms   Inv.    Co.   v.    Sanner  unsupported  by  authority  or  reason. 

(Okla.),  142  Pac.  318.    Where  there  «» Morgenstern    v.    Klees,    30    111. 

Is  no  provision  in  the  mortgage  au-  422. 
thorizing  foreclosure  for  the  whole 
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due  with  costs,  and  proceedings  shall  then  be  stayed  until  a  subsequent 
default.^'  Although  a  mortgagee  holding  several  notes  maturing  at 
different  times  may,  by  stipulation  in  the  mortgage  or  by  statute,  fore- 
close as  to  all  when  one  of  them  is  due,  yet  he  may  institute  his  suit 
to  foreclose  that  note  alone,  and  a  judgment  upon  this  and  a  fore- 
closure sale  of  a  part  of  the  land  are  no  bar  to  a  subsequent  suit  to 
enforce  payment  of  another  note  afterward  maturing,  upon  which 
more  land,  or  the  rest  of  it,  may  be  sold.  The  several  notes  are  con- 
sidered as  so  many  successive  mortgages.'"  A  mortgage  given  to  se- 
cure several  notes  payable  at  different  times  is  not,  it  would  seem,  so 
far  divisible  that  the  holder  of  all  the  notes  may,  after  they  have  all 
matured,  have  separate  actions  upon  each  note.  All  the  notes  should 
in  such  case  be  included  in  one  action;  and  if  the  holder  obtains  a 
decree  and  sale  upon  one  note,  it  is  probable  that  he  would  not  be 
allowed  to  maintain  a  subsequent  action  upon  either  of  the  other 
notes.'^  At  any  rate  it  has  been  held  that,  when  such  holder  has 
foreclosed  for  the  note  last  due  only,  a  subsequent  purchaser,  without 
notice  that  the  other  notes  remain  unpaid,  has  a  right  to  presume  that 
they  have  already  been  paid,'^  although  in  his  deed  of  purchase  he 
assumed  the  amount  of  the  mortgage  as  part  of  the  purchase-money.'* 
When  the  whole  mortgage  debt  becomes  due  upon  a  default  in  the 
payment  of  interest,  and  thereupon  the  mortgagee  forecloses  for  the 
principal  and  a  part  of  the  interest,  such  foreclosure  exhausts  the 
lien.'* 

While  the  acceptance  by  the  lender  of  past  due  interest  may  operate 
as  a  waiver  of  that  default,  it  does  prevent  foreclosure  for  the  failure 
of  the  mortgagee  to  keep  the  property  insured  as  required  by  the 
mortgage."  So,  an  extension  of  time  for  the  payment  of  the  prin- 
cipal of  a  mortgage  debt  will  not  preclude  a  foreclosure  of  the  mort- 
gage for  the  whole  debt  on  a  failure  to  pay  interest  and  taxes,  where 
such  failure  renders  the  whole  indebtedness  due  under  the  terms  of 
the  mortgage.'"    And  so,  the  acceptance  of  a  draft  for  interest  has 

"Bank  v.  Doherty,  29  Wash.  233,  "Rains  v.  Mann,  68  111.  264. 

69  Pac.  732;   Bal.  Washington  Code,  "Minor   v.   Hill,   58   Ind.   176,   26 

§  6894.  Am.  Rep.  71. 

"Bressler  v.  Martin,  133  111.  278,  "Loomis    v.    Clambey,    69    Minn. 

24  N.   B.   518;    Moflit  v.   Roche,  76  469,  72  N.  W.  707;   Hanson  v.  Dun- 

Ind.  75;   Grouse  v.  Holman,  19  Ind.  ton,   35   Minn.   189,   28   N.   W.    221; 

30;    Studebaker  Mfg.  Co.  v.  McCar-  Dick  v.  Moon,  26  Minn.  30,  4  N.  W. 

gur,  20  Nebr.  500,  30  N.  W.  686.   See  39. 

ante  §  606,  and  post  §§  1577,  1591,  '=  Mechanics'    Realty    &c.    Co.    v. 

1700.  Leva  (Ga.  App.),  84  S.  B.  222. 

"  Minor   v.    Hill,    58    Ind.   176,   26  "  Iowa  Loan  &c.  Co.  v.  Haller,  119 

Am.  Rep.  71,  per  Worden,  J.  Iowa  645,  93  N.  W.  636. 
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been  held  not  to  operate  as  ■waiver  of  the  right  of  the  plaintiif  to  fore- 
close the  mortgage  for  default  in  the  payment  of  an  instalment  of 
principal.'^''  A  provision  in  a  mortgage  allowing  foreclosure  for  de- 
fault on  any  of  the  notes  secured  or  on  the  sale  of  any  of  the  crops 
raised  on  the  land  has  been  construed  as  a  provision  for  the  payment 
of  instalments  in  cash  and  that  foreclosure  may  not  be  had  for  the 
sale  of  a  part  of  the  crop  where  the  proceeds  of  the  sale  were  used  to 
pay  the  instalment  due  at  the  time.'^ 

§  1460.  Bill  by  holder  of  one  of.  several  mortgage  notes. — ^When 
the  bill  is  filed  by  the  holder  of  one  of  several  mortgage  notes  it  should 
state  whether  the  other  notes  have  been  paid,  and,  if  not  paid,  by 
whom  they  are  held  and  the  dates  of  their  maturing,  so  that  the  rights 
of  the  holders  of  the  other  notes  may  be  determined  and  protected.''* 
But  if  the  complainant  holds  all  the  notes  he  is  not  obliged  to  fore- 
close for  all  of  them.  He  may  take  judgment  in  the  foreclosure  suit 
for  part  of  them,  and  for  those  not  included  in  the  decree  of  fore- 
closure he  may  recover  in  a  suit  at  law.*" 

When  the  notes  secured  by  a  mortgage  are  held  by  different  per- 
sons and  each  brings  a  foreclosure  suit,  the  actions  may  be  consoli- 
dated, and  the  holders  of  the  notes  may  have  separate  judgments. ^^ 

§  1461.  Prayer  for  decree  against  mortgagor  and  personal  judg- 
ment against  other  maker  of  note. — ^When  one  mortgagor  is  not  liable 
for  the  debt,  as,  for  instance,  when  only  one  of  two  or  more  persons 
who  have  joined  in  the  execution  of  the  mortgage  has  executed  the 
note,  or  incurred  any  personal  liability  for  the  payment  of  the  debt, 
or  when  a  wife  has  mortgaged  her  land  to  secure  her  husband's  note, 
the  bill  should  properly  pray  for  a  decree  of  sale  against  the  persons 
who  executed  the  mortgage,  and  for  a  personal  judgment  only  against 
the  debtor.«2  j^  complaint  which  alleged  that  one  of  the  defendants 
executed  notes  personally  and  thereafter  he  and  others  executed  a 
mortgage  to  secure  the  notes  and  that  the  notes  have  not  been  paid 
and  the  amount  is  due,  has  been  held  to  state  a  cause  of  action  against 

"Doolittle      V.      Nurnberg       (N.  ^  Benton  v.  Barnet,  59  N.  H    249 

^^^^r'  ^f  f  •  "^^  ^"*'-  Otherwise  in  California,  unless  the 

AK^'^f7       ^'            '  ^^^  ■*■'''•  ^*'''  mortgage     provides     for     the     fore- 

45  So.  647.  closure  upon  nonpayment  of  the  in- 

.A,    ?Tq     S    ^^^;^°°^-^     Port,  terest.      Brodribh    v.    Tibbetts,    58 

(Ala.)    79;    Hartwell   v.   Blocker,   6  Cal.  6.     See  ante  §  1458 

Ala.     581.       See    also     Jackson     v.  "=  Rollins  v.  Forbes,  10  Cal    299 
Grosser,  218  111.  494,  75  N.  E.  1032. 

™Langdon  v.  Paul,  20  Vt.  217. 
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the  maker  of  the  notes  personally  and  against  the  others  for  fore- 
closure of  the  mortgage.*^ 

§1462.  Description  of  mortgaged  property. — The  bill  should  so 
describe  the  mortgaged  property  that  if  a  sale  is  ordered  the  officer 
may  know  on  what  land  to  execute  the  order  of  court.**  A  bill  which 
contains  no  sufficient  description  of  the  property,  and  refers  to  a  mort- 
gage annexed  which  in  turn  contains  no  sufficient  description,  but 
itself  refers  therefor  to  another  instrument,  is  fatally  defective.^^  A 
reference  to  the  record  of  another  deed  in  which  the  property  is  cor- 
rectly described  is  sufficient.*'  A  cross-complaint  seeking  foreclosure 
of  a  mortgage  is  sufficient,  though  it  refers  to  the  complaint  for  a 
description.*^  It  is  generally  sufficient,  however,  to  describe  the  prem- 
ises as  they  appear  in  the  mortgage  itself.** 

And  though  the  description  in  the  mortgage  be  erroneous  in  some 
particular,  yet,  if  the  rest  of  the  description  is  enough  to  enable  the 
land  to  be  located,  the  foreclosure  will  not  be  invalid  on  account  of 
the  description.*"  The  uncertainty  of  that  description  is  no  ground 
for  refusing  a  decree  of  sale,  though  it  may  affect  the  title  to  the 
premises  when  sold.""  If  the  description  be  correct  in  the  bill,  a  de- 
cree entered  by  default  can  not  be  avoided  by  showing  that  the  mort- 
gage as  recorded  misdescribed  the  premises."^  If  a  bill  to  foreclose 
a  mortga_ge  upon  several  tracts  of  land  describe  some  of  them  suf- 
ficiently, though  others  be  insufficiently  described,  there  is  no  ground 
for  demurrer  to  the  entire  bill."^ 

A  description  in  the  mortgage  may  be  sufficient  to  convey  the  prop- 

«=  McCormick  v.  Brown,  22  Idaho  "  Loeb  v.  Tinkler,  124  Ind.  331,  24 

52,  125  Pac.  197.  N.  E.  235. 

« Struble    v.    Neighbert,    41    Ind.  ^  Graham  v.  Stewart,  68  Cal.  374; 

344;    White  v.   Hyatt,  40   Ind.   385;  German  Loan  Soc.  v.  Kern,  38  Ore. 

Nolte  V.  Libert,  34  Ind.  163;    Magee  232,  62  Pac.  788,  63  Pac.  1052. 

V.  Sanderson,  10  Ind.  261;   Davis  v.  *°  Schoenwald  v.  Rosenstein,  5  N. 

Cox,  6  Ind.  481;    Cecil  v.  Dynes,  2  Y.  S.  766. 

Ind.    266;    Whittlesey    v.    Beall,    5  »°  Whitney   v.    Buckman,   13    Cal. 

Blackf.   (Ind.)    143;    Lindsey  v.  De-  536;    Tryon  v.  Sutton,  13  Cal.  490; 

lano,   78   Iowa  350,   43   N.   W.  218;  German  Loan  Soc.  v.  Kern,  38  Ore. 

Triplett    v.    Sayre,    3    Dana    (Ky.)  232,  62  Pac.  788,  63  Pac.  1052;  Howe 

590;  Howe  v.  Towner,  55  Vt.  315.  v.  Towner,  55  Vt.  315.     As  to  what 

®  Emeric  v.  Tams,  6  Cal.  155;  is  a  suflBcient  description,  see  Hurt 
Struble  v.  Neighbert,  41  Ind.  344.  v.  Blount,  63  Ala.  327;  Hurt  v.  Free- 
See  also  PInckney  v.  Young  (Tex.  man,  63  Ala.  335.  For  a  case  of  in- 
Civ.  App.),  107  S.  W.  622.  compatible  description,  see  Schmidt 

»°  Sepulveda  v.  Baugh,  74  Cal.  468,  v.  Mackey,  31  Tex.  659.                    ^ 

16  Pac.  223,  5  Am.  Rep.  455,  over-  »' Dietrich  v.  Lang,  11  Kans.  636. 

ruling  Crosby  v.  Dowd,  61  Cal.  557;  "^Rapp  v.  Thie,  61  Ind.  372. 
Bailey  v.   Fanning  Orphan   School, 
12  Ky.  L.  644,  14  S.  W.  908. 
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erty  as  against  the  mortgagor,  and  yet  be  insufficient,  unaided  by 
proper  averments  in  the  complaint,  to  authorize  a  decree  of  foreclosure 
and  sale.  Such  averments  can  not  aid  a  description  which  is  so  in- 
definite as  to  render  the  mortgage  void;  but  they  will  cure  a  descrip- 
tion which  is  merely  insufficient,  and  proper  evidence  being  introduced 
to  support  such  averment,  the  decree  may  specify  the  true  boundaries."' 
In  a  bill  to  foreclose  a  mortgage  upon  certain  real  estate,  with  two 
mills,  and  all  "appurtenances  thereunto  belonging,"  an  allegation  that 
a  certain  milldam  and  water-power  are  appurtenant  to  said  mills  and 
real  estate,  sustained  by  admissions  by  the  defendant,  will  support  a 
judgment  that  the  mortgage  is  a  lien  upon  said  dam  and  water-power 
as  well  as  upon  the  real  estate  more  particularly  described."* 

But  a  complaint  upon  a  promissory  note,  and  also  upon  the  mort- 
gage, may  be  sustained  for  the  purpose  of  a  judgment  upon  the  note, 
although  the  description  in  the  mortgage  be  insufficient  to  sustain  a 
judgment  for  foreclosure  and  sale."'  The  mortgagor  may  not  com- 
plain of  a  defective  description  in  the  complaint  which  follows  the 
description  set  out  in  the  mortgage."" 

§  1463.  Omission  of  parts  of  mortgaged  premises. — Although  a 
mortgage  can  not  be  the  subject  of  several  different  foreclosure  suits 
with  reference  to  different  tracts  embraced  in  it,  yet  if  part  of  the 
land  has  been  sold  under  a  prior  mortgage,  or  the  mortgagor's  title 
to  a  part  of  it  fails  from  any  cause,  or  he  has  released  a  part  from  the 
operation  of  the  mortgage,  he  may  omit  such  part  from  his  bill."^  In 
like  manner  when  a  part  has  not  been  released,  but  the  mortgagee 
enforces  his  mortgage  upon  one  piece  only,  he  thereby  waives  the  lien 
upon  the  remainder  though  the  omission  was  unintentional."'  The 
mortgage  can  not  be  foreclosed  piecemeal.  The  mortgagor,  however, 
if  he  still  owns  the  equity  of  redemption,  can  not  complain  of  the 
omission,  although  there  be  a  deficiency  for  which  a  personal  judg- 
ment is  rendered  against  him."" 

The  mortgagee  may  also  foreclose  upon  a  part  or  one  parcel  of  the 
mortgaged  property  if  he  seeks  for  no  judgment  against  the  mort- 

^Hannon    v.    Hllllard.    101    Ind.  « German    Savings    &c.     Soc.    v. 

310;    Halstead  v.   Lake   County,   56  Kern,  38  Ore.  232,  62  Pac.  788. 

Ind.    363;    Shepard   v.    Shepard,    36  "'Sedam   v.   Williams,    4    McLean 

Mich.    173;     Slater    v.    Breese,    36  (U.   S.)    51;    Watson  v.   Dundee  M. 

^l^"--  '^'^-  &c.  Co.,  12  Ore.  474,  8  Pac.  548. 

■"Lanoue  v.  McKinnon,  19  Kans.  »» Dooly    v.    Eastman,    28    Wash. 

408-  564,  68  Pac.  1039. 

.r^'L"^- JJ^'"^^™^'  ^^°  ^^^-  234,  11  »  Mascarel  v.  Raffour,  51  Cal.  242; 

N.  E.  36;  Bayless  v.  Glen,  72  Ind,  5.  Barley  v.  Roosa,  13  N.  Y.  S.  209. 
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gagor  for  a  deficiency ;  but  the  effect  of  his  so  doing  would  be  to  -waive 
his  security  upon  the  omitted  part  of  the  property.^ 

§  1464.  Eeformation  for  mistake  in  description. — ^Where  by  mis- 
take a  piece  of  land  not  intended  to  be  mortgaged  is  included  in  the 
description,  the  mortgage  may  be  foreclosed  as  to  the  other  land  with- 
out first  reforming  the  deed.^  But  if  the  premises  are  misdescribed, 
so  that  the  instrument  must  be  reformed  before  proceeding,  the  equity 
jurisdiction  of  the  court  is  broad  enough  to  accomplish  this  in  the 
same  suit,  which  may  afterward  proceed  to  foreclosure.'  A  bill  ask- 
ing for  reformation  and  foreclosure  may  be  amended  so  as  to  ask  for 
reformation,  and  the  removal  of  a  cloud  on  complainant's  title  as 
mortgagee.*  The  mortgage  may  be  reformed  not  only  in  the  matter 
of  the  description,  but  in  any  other  way,^  such  as  supplying  the  omis- 
sion of  words  of  inheritance,  so  that  the  estate  shall  be  one  in  fee 
instead  of  a  life  estate;^  or  such  as  a  mistake  in  the  condition,  the 
mortgage  containing  a  provision  making  it  subject  to  foreclosure  on 
a  failure  to  pay  interest  annually,  when  the  parties  had  agreed  that 
the  mortgage  should  not  be  foreclosed  for  any  default  in  interest.''  In 
New  Jersey,  however,  it  is  held  that  a  mortgage  can  not  be  reformed 
or  corrected  in  a  foreclosure  suit,  but  that  the  only  remedy  is  by  a 
cross-bill  for  that  purpose.*  A  mistake  in  the  description  first  made 
in  the  mortgage,  and  afterward  carried  all  through  the  proceedings 
and  into  the  sherifPs  deed,  may  afterward,  by  a  proceeding  in  equity, 
be  reformed  in  all  the  instruments  so  as  to  make  them  conform  to 
the  intention  of  the  parties.®    A  mistake  in  the  mortgage  carried  into 

^Bull  V.  Coe,  77  Cal.  54,  18  Pac.  6    Ind.    481;    Keys  v.   Lardner,   59 

S08.  Kans.  545,  53  Pac.  758,  55  Kans.  331, 

^  Conklin  v.  Bowman,  11  Ind.  254.  40  Pac.  644;  Palmer  v.  Wlndrom,  12 

See  also  Andrews  v.  Gillespie,  47  N.  Nebr.  494.     See  ante  §§  97-99. 
Y.  487;    Gillespie  v.  Moon,  2  Johns.        *  Hawkins  v.  Pearson,  96  Ala.  369, 

Ch.   (N.  Y.)   585,  7  Am.  Dec  559.  11  So.  304. 

=  Bright  V.  Buckman,  39  Fed.  243;         "Hendon  v.  Morris,  110  Ala.  106, 

Hendon  v.  Morris,  110  Ala.  106,  20  20  So.  27. 

So.  27;   Clement  V.  Draper,  108  Ala.        "Durant   v.    Crowell,    97    N.    Car. 

211,  19  So.  25;    Clement  v.  Pearce,  367,  2  S.  E.  541. 
63  Ala.   284;    Alexander  v.  Rea,   50        'Gassert  v.   Black,  11   Moiit.  185, 

Ala.   450;    San   Jose   Ranch   Co.   v.  27  Pac.   791.     See  also  Wemple  v. 

San  Jose  L.  &c.  Co.,  132  Cal.  582,  64  Stewart,  22  Barb.  (N.  Y.)  154;   Bar- 

Pac.   1097;    McCrary   v.   Austell,   46  ton  v.  Sackett,  3  How.  Pr.   (N.  Y.) 

Ga.  450;   Citizens'  Nat.  Bank  v.  Day-  358. 

ton,   116   111.   257;    Noland  v.   State,        *  Graham   v.   Berryman,   19   N.   J. 

115  Ind.  529,  18  N.  E.  26;   Axtel  v.  Eq.  29;    French  v.  Griffin,  18  N.  J. 

Chase,  83  Ind.  546;  McKay  v.  Wake-  Eq.  279. 

field,  63  Ind.  27;    Halstead  v.  Lake        "Qulvey  v.   Baker,   37    Cal.   465; 

County,    56    Ind.    363;     Barnaby    v.  Zingsem  v.  Kidd,  29  N.  J.  Eq.  516. 
Parker,  53  Ind.  271;    Davis  v.  Cox, 
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the  decree  of  foreclosure  may  be  corrected  by  reforming  the  mortgage 
and  foreclosing  anew.^"  When  reformed,  the  lien  attaches  to  the  prop- 
erty intended  to  be  covered  by  it  from  the  date  of  the  execution  of 
the  mortgage,  and  not  merely  from  the  date  of  the  reformation.^^  If 
the  description  in  the  mortgage  deed  contains  a  latent  ambiguity  as 
to  the  boundaries,  the  court  may  in  the  foreclosure  suit  determine 
them.^^ 

A  mistake  in  a  mortgage  may  be  corrected,  and  the  mortgage  re- 
formed and  foreclosed  anew,  after  a  foreclosure  decree,  and  even  after 
a  sale  under  the  decree."  But  where  the  mistake  consists  in  describ- 
ing other  land  than  that  which  the  owner  intended  to  mortgage, 
though  the  land  described  belonged  to  him  and  the  mortgage  is  fore- 
closed and  the  land  sold  for  a  sum  sufficient  to  pay  the  debt,  the  mort- 
gage will  not  be  reformed  for  the  purpose  of  a  new  foreclosure,  in 
order  to  include  the  land  originally  intended,  since,  the  debt  being 
satisfied,  there  is  no  ground  for  such  relief.^* 

A  mortgagee  who  has  purchased  the  property  at  the  foreclosure  sale 
can  not  ask  for  a  reformation  of  the  mortgage  after  he  has  assigned  his 
certificate  of  purchase,  for  such  assignment  passes  all  his  title  to  the 
mortgaged  land  and  to  the  debt  secured.^^ 

Where  a  bill  to  foreclose  a  mortgage  alleges  a  mistake  in  the  trans- 
position of  the  names  of  the  parties  in  the  commencement,  but  does 
not  ask  specifically  for  its  reformation,  and  the  decree  finds  the  fact  of 
the  mistake,  but  does  not  in  express  terms  order  its  correction,  but 
orders  a  sale,  the  mortgage  is  thus  treated  as  already  corrected;  and 

"  McGehee    v.    Lehman,    65    Ala.  tion  that  when,  by  reason  of  the  mu- 

316;  McCasland  v.  ^tna  L.  Ins.  Co.,  tual  mistake  of  the  parties,  the  de- 

108  Ind.  130,  9  N.  E.  119;   Burkham  scription    of    the    mortgaged    prem- 

V.    Burk,    96    Ind.    270;    Sanders  v.  ises    is    so    defective   that   no    title 

Farrell,  83  Ind.  28;   Jones  v.  Sweet,  would  pass  under  sale,  or  when,  by 

77  Ind.  187;  Conyers  v.  Mericles,  75  such   mutual   mistake,    land   is   de- 

Ind.  443.  scribed   which    does   not   belong  to 

^  Adams  v.  Stutzman,  6  Ohio  Dec.  the    mortgagor,     instead    of    land 

612.  which  does,  there  may  be  a  refor- 

"Doe  V.  Vallejo,  29  Cal.  385.  mation  even  after  sale.     In  such  a 

"  McCasland  v.  ^tna  L.  Ins.  Co.,  case  there  is  no  merger  of  the  mort- 

108  Ind.  130,  9  N.  B.  119;   Curtis  v.  gage,   and   it  certainly   can   not  be 

Gooding,  99  Ind.  45;   Armstrong  v.  said  there  is  any  satisfaction  of  the 

Short,  95  Ind.  326;   Jones  v.  Sweet,  debt,    for    the    purchaser    acquires 

77  Ind.  187;   Conyers  v.  Mericles,  75  nothing   by    the    sale.      Indeed    the 

Ind.   443;    Ray  v.  Terrell,  127   Ind.  sale  is  a  mere  nullity." 

570,  27  N.  B.  159.     In  this  case  last  "Ray  v.  Ferrell,  127  Ind.  570,  27 

cited,    McBride,    J.,    said:      "These  N.  B.  159. 

authorities,   and   many   others   that  "Whipperman  v.   Dunn,  124  Ind. 

might  be  cited,  settle  the  proposi-  349,  24  N.  E.  166. 
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this  correction  may  be  done  under  the  general  prayer.^®    A  clerical 
error  in  a  name  does  not  require  reformation.^^ 

Under  a  bill  to  reform  the  description  of  mortgaged  property  and 
to  foreclose  the  mortgage  the  petitioner  may  abandon  the  demand  for 
reformation  and  prove  the  facts  entitling  him  to  foreclosure  only.^* 

§  1465.  Allegations  of  record. — In  a  bill  against  the  mortgagor  it 
is  not  necessary  to  aver  that  the  mortgage  is  recorded,  for  he  is  liable 
without  any  record  ;^°  or  to  aver  that  he  has  not  conveyed  away  the 
land,  for  he  is  a  proper  party  in  that  case.^°  But  if  it  be  against  a 
purchaser  from  the  mortgagor,  according  to  the  practice  in  some 
states,  the  bill  should  allege  either  that  the  mortgage  was  duly  re- 
corded, or  that  the  purchaser  bought  with  notice  of  it,^^  or  assumed 
the  payment  of  it;^^  but  in  others  it  is  held  that  this  is  unnecessary; 
that  it  is  purely  a  matter  of  defense;  that  the  defendant  purchased 
in  good  faith  without  notice,  and  he  must  set  this  up  for  himself.^^ 

An  averment  that  the  mortgage  was  recorded  within  ninety  days 
after  its  execution,  without  any  further  averment  that  it  was  properly, 
duly,  or  legally  recorded,  or  statement  where  it  was  recorded,  is  in- 
sufficient; and  the  memorandum  or  certificate  of  the  recorder  on  the 
copy  of  the  mortgage  filed  with  the  complaint  and  therein  referred  to, 
being  no  part  of  the  complaint,  does  not  cure  the  defect.^*  But  a 
failure  to  allege  the  recording  of  the  mortgage,  or  a  notice  to  the  pur- 
chaser of  its  existence,  is  cured  by  proof  made  of  the  one  fact  or  the 
other  without  objection.^"  The  failure  to  copy  the  record  in  haee 
verba  has  been  held  not  to  have  misled  defendants  where  the  com- 
plaint correctly  set  out  the  volume  and  page  where  the  mortgage  was 
recorded.^"  It  has  been  held  unnecessary  to  allege  that  the  recording 
tax  on  a  mortgage  has  been  paid.^^ 

1"  Beaver  v.    Blanker,   94   111.   175,  Peru   Bridge   Co.   v.   Hendricks,   18 

177.  Ind.  11;    Culpli  v.  Phillips,  17  Ind. 

"Germantown  Ins.   Co.  v.  Dhein,  209;    Lyon   v.   Perry,    14   Ind.   515; 

57  Wis.  521,  15  N.  "W.  840.  Magee  v.  Sanderson,  10  Ind.  261. 

"  Marx   V.    District   Grand    Lodge        ^^  Scarry  v.  Bldridge,  63  Ind.  44. 
No.  7,  157  Ala.  107,  47  So.  207.  ''  Stacy  v.  Barker,  1  Sm.  &  M.  Ch. 

"Downing  v.  Le  Du,  82  Cal.  471,  (Miss.)    112;    Gallatian  v.  Cunning- 

23  Pac.  202;  Mann  v.  State,  116  Ind.  ham,  8  Cow.   (N.  Y.)   361,  374. 
383,   19   N.   E.  181;    Hoes  v.  Boyer,        "Faulkner   v.    Overturf,    49    Ind. 

108  Ind.  494;  Snyder  v.  Bunnell,  64  265. 
Ind.  403.  ^  Lyon  v.  Perry,  14  Ind.  515. 

="  Faulkner    v.    Overturf,    49    Ind.        ^  Kelsay  v.  Taylor,  56  Ore.  13,  107 

265;    Perdue    v.    Aldridge,    19    Ind.  Pac.    609.      See    also    Pinckney    v. 

290.  Young   (Tex.  Civ.  App.),  107  S.  W. 

^Hiatt    V.    Renk,    64    Ind.    590;  622. 
Faulkner  v.  Overturf,  49  Ind.  265;         "Moore  v.  Lindsay,  61  Misc.  176, 

Stevens  v.   Campbell,  21   Ind.  471;  114  N.  Y.  S.  684. 
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§  1466.  Allegations  of  debt. — The  debt  secured  by  the  mortgage 
must  be  set  out  and  described.  An  indebtedness  must  be  alleged  as 
the  foundation  of  the  mortgage.^^  If  the  note  or  bond  secured  by  the 
mortgage  be  set  forth,  it  is  not  necessary  to  allege,  or  if  alleged  to 
prove,  the  consideration  or  debt  for  which  this  was  given.^»  There 
is  a  presumption  that  the  mortgage  has  not  been  satisfied  or  released.^" 
Although  the  note  does  not  correspond  with  that  described  in  the 
mortgage,  as  where  this  refers  to  a  note  payable  in  one  year,  whereas 
the  note  was  payable  in  sixty  days,  under  an  agreement  for  renewals 
for  a  year,  if  the  complaint  fully  explains  this  misdescription,  and 
that  the  mortgage  was  really  designed  to  secure  this  note,  it  states  a 
good  cause  of  action.^^  A  complaint  which  set  out  an  indebtedness  of 
the  mortgagors  upon  certain  notes  indorsed  by  them  and  discounted 
by  the  plaintiffs,  and  alleged  that  the  mortgage  was  given  to  secure 
the  payment  of  a  bond  for  the  amount  of  the  indebtedness,  the  pay- 
ment of  which  was  thereby  considerably  extended,  and  that  the  mort- 
gagors had  failed  to  comply  with  the  conditions  of  the  bond,  was  held 
to  allege  a  sufficient  cause  of  action.^^ 

If  the  condition  of  a  mortgage  be  that  a  third  person  shall  account 
to  the  mortgagee  for  all  goods  sold  by  such  third  person  as  the  mort- 
gagee's agent,  a  bill  to  foreclose  the  mortgage  alleging  that  the  agent 
had  sold  goods  and  had  not  accounted  for  the  proceeds,  and  was  in- 
debted to  the  mortgagee  in  a  certain  amount  which  the  mortgagor  had 
not  paid,  is  good,  without  first  establishing  by  suit  at  law  the  amount 
of  the  agent's  indebtedness.^' 

If  the  indebtedness  is  one  resting  upon  mutual  accounts,  or  is  an  in- 
debtedness which  it  is  understood  the  mortgagor  is  to  pay  by  his  labor, 
the  account  of  which  is  kept  by  the  mortgagee's  agent,  the  complain- 
ant should  make  out  a  clear  case  of  indebtedness,  and  should  in 
evidence  of  this  make  a  full  statement  of  the  accounts,  especially  if 
considerable  time  is  allowed  to  pass  without  attempting  to  enforce 
payment.**    An  objection  that  the  amount  of  the  debt  is  not  definitely 

'-^Bank  v.  Navarro,  22  Fla.  474;  '^  Merchants'   Nat.   Bank  v.   Ray- 
Nye  V.  Gribble,  70  Tex.  458,  8  S.  W.  mond,  27  Wis.  567. 
608;    Chesney  v.   Chesney,  33  Utah  '"Troy  City  Bank  v.  Bowman,  43 
503,  94  Pac.  989.  Barb.   (N.  Y.)   639,  19  Abb.  Pr.  18; 

^  Brown  v.  Kahnweiler,  28  N.'  J.  Matteson  v.  Matteson,  55  Wis.  450, 

Eq.  311;  Farnum  v.  Burnett,  21  N.  13  N.  W.  463. 

J.  Eq.  87;  Day  v.  Perkins,  2  Sandf.  '^  Haskell  v.  Burdette,  32  N.  J.  Eq. 

Ch.  (N.  Y.)  359.  422. 

»°Murto  v.  Lemon,  19  Colo.  App.  « Weber  v.  Ryan,  54  Mich.  70,  19 

314,  75  Pac.  160.  N.  W.   751;    Lashbrooks  v.   Hathe- 

way,  52  Mich.  124,  17  N.  W.  723. 
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and  accurately  set  out  is  usually  held  waived  if  not  raised  by  special 
demurrer.*'* 

When  a  judgment  is  taken  on  a  secured  note,  the  note  becomes 
merged  in  the  judgment  and  the  note  can  not  thereafter  become  the 
basis  of  a  suit.  The  mortgage  thereafter  stands  as  security  for  the 
judgment  and  not  the  note  and  must  be  declared  on  to  have  it  in- 
cluded in  the  decree.*"  Where  the  prayer  is  for  interest  on  the  note, 
according  to  its  terms,  from  its  date,  it  is  unnecessary  to  make  a  sepa- 
rate allegation  demanding  interest  from  the  date  of  filing  the  com- 
plaint to  the  entry  of  judgment.*'  The  mortgagee  has  the  burden  of 
proof  of  the  particular  indebtedness  for  which  the  mortgage  is  given, 
where  the  mortgage  is  indefinite  in  this  respect  and  both  parties  are 
equally  at  fault  for  the  lack  of  definiteness.**  An  incorrect  allegation 
as  to  the  time  the  interest  is  due  is  cured  by  the  correct  recital  in  the 
note  attached  as  an  exhibit.*' 

§  1467.  Beference  to  determine  amount  of  debt. — It  is  the  practice 
for  the  courts,  in  New  York,  in  case  the  bill  is  taken  as  confessed, 
or  the  right  of  the  plaintiff  is  admitted  by  the  answer,  to  order  a  refer- 
ence as  a  matter  of  course  to  determine  the  amount  due  upon  the 
mortgage  debt.^°  General  Practice  Eule  60  provides  for  a  compulsory 
order  of  reference  where  some  of  the  defendants  are  infants  or  ab- 
sentees.*^ According  to  the  practice  of  some  courts,  such  a  reference 
may  be  had  whether  the  defendant  has  answered  or  not.*^  The  refer- 
ence generally  embraces  other  matters  also,  as  whether  the  premises 
can  be  sold  in  parcels,  or  whether  there  are  equities  requiring  the 
sale  to  be  made  in  a  particular  order;  but  the  referee  is  always  lim- 
ited in  his  examination  to  the  subjects  specified  in  the  order.**    He 

''San    Gabriel    Valley    Bank    v.  ■"Godwin  v.  Liberty-Nassau  Bldg. 

Lake  View  Town  Co.  (Cal.),  86  Pac.  Co.,  144  App.  Div.  164,  128  N.  Y.  S. 

727.  791.    See  also  Ames  v.  Danzilo,  158 

» Jocelyn  T.  White,  201  111.  16,  66  App.    Div.    232,    143    N.    Y.    S.    75; 

N.  E.   327;    Dumont  v.  Taylor,   67  Franklin  v.  Di  Clemente,  123  App. 

Kans.  727,  74  Pac.  234.  Div.  664,  108  N.  Y.  S.  123. 

"  Thrasher  r.  Moran,  146  Cal.  683,  « Guy   v.   Franklin,    5    Cal.    416; 

81  Pac.  32.  Seville  v.  Mcintosh,  41  Miss.  516; 

''Hubbard  v.  Hanje,  52  Ind.  App.  Blackledge   v.   Nelson,   1   Dev.    Eq. 

611,  98  N.  E.  314.  (N.  Car.)  422;  Bassett  v.  McDonel, 

"  Dorn  V.  Bissell,  180  111.  73,  54  N.  13  Wis.  444.    As  to  duties  of  referee 

E.    167.      See    also    Armstrong    v.  generally,  see  Wolcott  v.  Weaver,  3 

Douglas  Park  Bldg.  Assn.,  176  111.  How.  Pr.   ('N.  Y.)   159;   Gregory  v. 

298,  52  N.  E.  886.  Campbell,  16  How.  Pr.  (N.  Y.)  417; 

"Corning  v.  Baxter,  6  Paige  (N.  Kelly  v.   Searing,   4   Abb.   Pr.    (N. 

Y.)   178;   Chamberlain  v.  Dempsey,  Y.)  354. 

36  N.  Y.  144;  Anon.,  3  How.  Pr.  (N.  "McCrackan  v.  Valentine,  9  N.  Y. 

Y.)   158.  42. 
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should  report  the  facts,  and  not  merely  his  eonclusions.^*  Fpon  the 
coming  in  of  the  report,  exceptions  may  be  taken  to  it,'otherwise  it  is 
confirmed.*^  A  final  order  of  sale  before  the  filing  of  the  report  is 
erroneous  ;*"  as  it  is  also  when  made  after  the  filing  of  it,  and  before 
it  is  confirmed  or  set  down  for  hearing.*^  The  decree  is  founded 
upon  the  report.*^  No  notice  of  reference  is  necessary  where  defend- 
ant is  in  default.*^  The  allowance  to  the  referee  is  properly  taxed  as 
part  of  the  costs  in  the  decree  of  foreclosure.^" 

§  1468.  Allegations  of  renewal  of  note. — A  renewal  of  the  note 
should  be  alleged.  The  bill  should  contain  all  the  allegations  neces- 
sary to  cover  the  facts  intended  to  be  introduced  in  evidence,  other- 
wise the  evidence  will  be  inadmissible.  Therefore,  where  a  bill  to 
foreclose  a  mortgage  given  to  indemnify  an  indorser  of  a  note  alleged 
the  indorsement  of  a  note  of  a  certain  date  and  amount  for  the  mort- 
gagor, under  the  mortgage,  but  did  not  allege  that  the  note  was  a 
renewal  of  a  former  one,  it  was  held  that,  although  the  mortgage  se- 
cured the  liability  on  the  renewed  note  in  the  same  manner  as  it 
secured  the  liability  on  the  original  one,  yet,  without  amending  the 
bill,  evidence  to  prove  the  note  described  in  the  bill  to  have  been  given 
in  renewal  of  a  former  one  was  inadmissible. °^ 

§  1469.  Proof  of  note. — It  is  no  objection  to  the  introducing  of  a 
note  in  evidence  that  it  was  not  fully  or  perfectly  described  in  the 
mortgage,  the  words  "or  order"  in  the  note  being  omitted  in  the  de- 
scription.^2  Although  the  mortgage  note  be  imperfectly  described  in 
the  complaint,  if  it  be  filed  with  the  complaint,  and  alleged  to  be  the 
same  note  mentioned  in  the  mortgage,  and  on  the  trial  it  be  proved 
to  be  such,  the  defective  description  is  cured.^^  The  fact  that  the 
note  offered  in  evidence  corresponds  in  date,  names,  and  amount  with 
that  recited  in  the  mortgage  deed,  is  prima  facie  evidence  that  it  is  the 

"Anon.     Clarke,     423;      Security  "Boswell   v.   Goodwin,   31   Conn. 

Fire  Ins.  Co.  v.  Martin,  15  Abb.  Pr.  74,  81,  81  Am.  Deo.  169.     See  also 

(N.  Y.)  479.  Schumpert  v.  Dillard,  55  Miss.  348. 

^'  Swarthout  v.  Curtis,  4  N.  Y.  415,  ^^  Hougli  v.  Bailey,  32  Conn.  288; 

5  How.  Pr.  198.  Dorsch  v.  Rosenthall,  39  Ind.  209; 

« Graham  v.  King,  15  Ala.  563.  Boyd  v.   Parker,   43   Md.   182.     But 

"Dean    v.    Coddington,    2    Johns,  see   Kreher    v.    Theisman's    Estate, 

Cli-   (N.  Y.)  201.  125'  La.  600,  51  So.  656;    Hackemul- 

«Pogue    v.    Clarke,    25    111.    351;  ler  v.  Flgueroa,  125  La.  307,  51  So. 

Sims    v.    Cross,    10    Yerg.    (Tenn.)  207. 

^^l'^.  ,,                  ^  »=Cleavinger    v.     Beath,    53    Ind. 

.c'Ti''S^^°J?'^  "*"•  ^^^^^'  1^^  ^1^-  l'^2.    See  also  Hadley  v.  Chapin,  11 

481'  ^2  So   411.  Paige  (n.  Y.)  245. 

"Sanford   v.    Dickinson,   124    111. 
App.  77. 
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note  secured."*  Where  one  seeks  as  assignee  to  foreclose  a  mortgage 
securing  a  non-negotiable  note,  he  should  give  evidence  of  title  beyond 
that  derived  from  the  mere  possession  of  the  note.""  Where  fore- 
closure is  sought  by  the  original  payee  against  the  mortgagor  it  is  not 
necessary  specifically  to  allege  that  complainant  is  the  owner  of  the 
note  and  mortgage."" 

§  1469a.  Production  of  note  and  bond. — The  note  or  bond  must  be 
produced,  or  a  good  reason  given  for  its  nonproduction."^  Failure  to 
produce  the  note  or  bond  where  one  was  given  is  evidence  of  the  non- 
existence or  discharge  of  the  mortgage  debt,  and  when  unexplained 
is  conclusive  against  the  mortgagee's  right  to  recover."*  If  the  mort- 
gage does  not  recite  any  note  or  bond,  and  the  mortgagor  testifies  he 
has  it  in  his  possession,  but  fails  to  produce  it,  the  inference  that  no 
bond  or  note  was  given  is  justified."'  The  plaintiff  need  not  give  evi- 
dence of  a  fact  alleged  in  his  pleading,  and  not  denied  in  the  answer; 
and  therefore,  if  the  answer  does  not  deny  the  execution  of  the  bond 
and  mortgage,  but  simply  pleads  payment,  plaintiff  is  not  obliged  to 
produce  the  bond  in  order  to  entitle  him  to  recover.''"  The  possession 
of  the  mortgage  alone  furnishes  no  conclusive  evidence  of  the  owner- 
ship of  the  bond  or  note  which  represents  the  debt  secured,  as  this 
may  have  been  transferred  to  another,  who  would  be  entitled  to  the 
mortgage  security.  But  although  the  mortgage  may  recite  the  exist- 
ence of  a  bond  or  note,  it  may  be  shown  that  no  bond  or  note  was  ever 
given;  and  if  the  mortgage  itself  expressly  admits  the  indebtedness 
and  contains  a  covenant  to  pay  it,  the  nonproduction  of  the  bond  or 
note  is  then  sufficiently  accounted  for,  and  furnishes  no  ground  for  de- 

" Cowley  V.  Shelby,  71  Ala.  122;  N.  W.  169;  Hungerford  v.  Smith,  34 

Mixer  v.  Bennett,  70  Iowa  329;  Bai-  Mich.  300;   Schumpert  v.  Dlllard,  55 

ley  v.   Fanning  Orphan   School,   12  Miss.   348;    Burgwin  v.  Richardson, 

Ky.  L.  644,  14  S.  W.  908;   Steinbeck  3  Hawlcs  (N.  Car.)  203;  Armstrong 

V.  Stone,  53  Tex.  382.  v.  Painter   (W.  Va.),  83  S.  E.  1027. 

"'Lashbrooks    v.     Hatheway,     52  A  complaint  which  recites  the  full 

Mich.  124,  17  N.  W.  723.  names   of  the   makers   of  the   note 

"Graham  v.  Fitts,  53  Fla.  1046,  secured  suflSciently  identifies  notes 

43  So.  512.  which   are   signed   by   makers'    inl- 

"  Field  V.  Anderson,  55  Ark.  546,  tials  for  their  given  names,     Hum- 

18  S.  W.  1038;  Norris  v.  Kellogg,  7  boldt  Sav.  &c.  Soc.  v.  Burnham,  111 

Ark.  112;  Beers  v.  Hawley,  3  Conn.  Cal.  343,  43  Pac.  971. 

110;  Dowden  v.  Wilson,  71  111.  485;  ■»  Bergen  v.  Urbahn,  83  N.  Y.  49; 

Moore  v.  Titman,  35  111.  310;   Lucas  Merritt  v.  Bartholick,  36  N.  Y.  44. 

V.  Harris,  20  111.  165;    Lauf  v.  Ca-  ™Parkhurst  v.   Berdell,  24  N.  Y. 

hill,  231  111.  220,  83  N.  E.  155;   Gib-  St.  430,  5  N.  Y.  S.  328. 

son  V.  Rea  (Kans.),  140  Pac.  893;  "Anderson  v.  Culver,  127  N.  Y. 

George  v.  Ludlow,  66  Mich.  176,  33  377,  28  N.  E.  32,  affg.  6  N.  Y.  S.  181. 
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nying  a  decree  of  foreclosure,"^  especially  if  no  exception  is  taken  to 
the  absence  of  the  bond.®"  Although  the  note  representing  the  debt  be 
declared  void,  because  of  a  material  alteration  of  it  by  the  holder,  the 
mortgage  may  nevertheless  be  enforced  if  the  terms  and  amount  of 
the  debt  sufficiently  appear  in  that  instrument."*  The  fact  that  the 
note  is  in  the  possession  of  the  defendant  is  a  good  reason  why  the 
plaintiff  should  not  produce  it  in  evidence.  If  in  such  case  it  con- 
tains, by  way  of  indorsement  or  otherwise,  anything  to  the  advantage 
of  the  defendant,  he  may  avail  himself  of  it  by  offering  the  note  in 
evidence."*  If  no  personal  judgment  is  sought,  the  recitals  in  the 
mortgage,  without  producing  the  note,  are  sufficient  to  authorize  a 
foreclosure  of  the  mortgage  simply,  according  to  some  authorities,"' 
though  by  others  recitals  without  the  note  are  not  sufficient  unless  the 
absence  of  the  note  is  accounted  for.""  In  a  suit  against  a  subsequent 
purchaser,  after  the  death  of  the  mortgagor,  and  nearly  twenty  years 
after  the  maturity  of  the  mortgage,  a  very  satisfactory  showing  of  a 
continuing  obligation  is  required,  in  the  absence  of  the  securities 
themselves."' 

Secondary  evidence  of  the  contents  of  the  note  and  mortgage  is  in- 
admissible until  proof  is  made  of  the  loss  or  destruction  of  the  orig- 
inals."^ 

Usually  the  introduction  and  proof  of  the  mortgage  and  the  note  or 
bond  secured  makes  a  prima  facie  case  for  the  complainant,  and  the 
burden  is  upon  the  defendant  to  prove  the  defenses  set  up  in  his 
answer."*  So,  the  production  by  the  holder,  but  not  the  party  named 
as  payee,  of  a  negotiable  promissory  note,  duly  indorsed  to  such  holder, 
raises  a  presumption  that  it  was  acquired  by  him  for  value  before  due, 
with  all  the  then  incidents  thereof,  such  as  a  mortgage  securing  the 
same  or  coupons  for  future  instalments  of  interest. ''° 

If  the  party  produces  the  notes  secured  by  the  mortgage  and  it 
appears  that  he  has  contracted  and  had  undisputed  possession  of  the 

^  Munoz  V.  Wilson,  111  N.  Y.  295,  ™  See  cases  cited  above,  and  Ben- 

18    N.    E.    855,    affg.    42    Hun    656;  nett  v.  Taylor,  5  Cal.  502.    The  rea- 

Goodhue   v.    Berrien,    2    Sandf.   Ch.  son  is  that  the  mortgage  is  a  mere 

(N.     Y.)     630;     Vaughn    v.     Tate  incident  to  the  debt. 

(Tenn.),  36  S.  W.  748.  "Hungerford  v.   Smith,  34  Mich. 

""Moffltt  V.   Maness,   102   N.   Car.  300. 

457,  9  S.  B.  399.  ««Dowden  v.  Wilson,  71  111.  485. 

■^  Smith  v.  Smith,  27  S.  Car.  166,  ™  Boudinot  v.  Winter,  190  111.  394, 

3  S.  B.  78;    Plyler  v.  Elliott,  19  S.  60  N.  E.  553;  Cahill  v.  Lauf,  133  111. 

Car.  257.  App.  607. 

"  Hawes  v.  Rhoads,  34  Ind.  79.  "  Milwaukee    Trust    Co.    v.    Van 

"Hawes  v.   Rhoads,   34   Ind.   79;  Valkenburgh,  132  Wis.  638,  112  N. 

Arnold  v.  Stanfield,  8  Ind.  323.  W.  1083 
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instrumeiits  for  many  years,  under  claim  of  title  thereto,  these  facts 
will  sustain  a  finding  that  he  is  the  owner  thereof,  though  they  may 
be  indorsed  payable  to  the  order  of  a  third  person.'^  Where  the  mort- 
gage is  without  a  note  or  a  note  clause  the  contract  is  an  implied  con- 
tract to  pay  the  amount  recited  with  interest  and  the  introduction  of 
the  mortgage  is  held  to  make  a  prima  facie  case,  without  evidence  of 
nonpayment.'^ 

"Where  it  is  provided  that  no  proceedings  to  foreclose  a  mortgage  by 
equitable  suit  shall  be  had,  in  case  proceedings  at  law  have  been  com- 
menced to  collect  the  mortgage  debt,  the  introduction  of  the  note  and 
mortgage  in  evidence  is  not  sufficient  to  sustain  an  allegation  to  that 
effect.'^  Where  the  notes  and  mortgage  do  not  disclose  on  their  face 
that  one  of  the  signers  was  a  surety,  their  introduction  makes  out  a 
prima  facie  case  for  the  complainant  as  against  a  defense  that  signer 
in  question  was  only  a  surety.'* 

§  1470.  Proof  of  consideration. — It  is  not  generally  necessary  to 
prove  payment  of  the  consideration  money,  unless  this  is  put  in  issue  by 
the  pleadings,  as  the  deed  itself  is  sufficient  evidence  of  it."^  It  is  not 
necessary  that  the  complaint  should  allege  the  origin  of  the  debt  and 
the  nature  of  the  consideration.'"  Where  there  is  no  proof  of  con- 
sideration beyond  the  presumption  arising  from  the  sealing  of  the 
instrument,  evidence  is  usually  held  admissible  to  show  that  the  mort- 
gagee had  not  paid  any  money  to  the  mortgagor." 

A  mortgage  made  without  consideration,  and  under  a  promise  never 
performed,  is  void  for  all  purposes  as  against  the  mortgagor,  whether 
in  the  hands  of  the  mortgagee  or  of  a  third  person  who  has  taken  it  as 
security  without' notice  of  the  want  of  consideration.'*  The  assignee 
could  only  take  what  the  mortgagee  could  give  him,  and  that  was 
nothing  at  all.  He  can  stand  in  no  better  situation  than  the  mort- 
gagee himself;  and  his  only  remedy  is  against  the  mortgagee.  An 
allegation  in  the  complaint  that  the  grantee  of  the  mortgagor  assumed 
the  payment  of  the  mortgage  debt  in  writing  as  a  consideration  for 

"  Smith  V.  Potter,  90  Nebr.  298,  Minot  v.  Eaton,  4  L.  J.  Ch.  134.  See 

133  N.  W.  437.  ante  §§  610,  613. 

"Gamble  v.  Lewis,  151  N.  Y.  S.  "Palmer  v.  Sulzby  (Ala.),  64  So. 

778.  368. 

'=  ■Woolworth   v.    Sater,    63    Nebr.  "Schlitz  v.  Koch,  138  App.  Div. 

418,  88  N.  W.  682.  535,  123  N.  Y.  S.  302. 

'"Campbell    v.    Hughes,    155    Ala.  "Parker  v.   Clarke,   30   Beav.   54. 

591,  47  So.  45.  The    mortgage    in    this    case    was 

"Chambers  v.   Powell    (Ala.),   39  given  by  a  person  in  prison,  under 

So.   919;    Powell   v.   Huey,   145   111.  promises    to    release    him,    which 

App.  477,  485;   Heintz  v.  Klebba,  5  were  never  realized. 
Nebr.   (Unof.)    289,  98  N.  W.   431; 
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the  deed  will  be  taken  as  true  and  confessed  where  such  grantee  does 
not  deny  the  allegation.^' 

§  1471.  Allegations  of  accrual  of  action. — The  bill  must  show  that 
a  right  of  action  has  accrued.*"  The  right  of  -action  to  foreclose  a 
mortgage,  in  general,  accrues  upon  any  breach  of  the  condition.  If 
there  are  several  breaches,  it  is  necessary  to  allege  and  prove  only 
one;  and  if  several  are  alleged,  it  is  only  necessary  to  prove  one  to 
be  entitled  to  a  decree.*^  If  the  mortgagee's  right  to  the  money  se- 
cured by  the  mortgage  is  expressly  made  dependent  upon  his  comply- 
ing with  a  certain  requirement,  as,  for  instance,  the  perfecting  of  the 
title  in  some  particular,  the  bill  to  foreclose  the  mortgage  must  dis- 
tinctly allege  the  performance  of  such  condition  precedent.*^  If  the 
mortgage  debt  is  payable  upon  demand,  the  mortgagee  may  proceed 
at  any  time  to  foreclose,  and  need  not  make  or  allege  a  previous  de- 
mand ;*'  and  although  the  interest  has  been  regularly  paid,**  if  no 
time  of  payment  be  limited  in  a  mortgage,  it  is  payable  within  a  rea- 
sonable time,*"  and  generally  would  be  regarded  as  due  upon  demand. 
If  the  mortgage  secures  a  debt  already  due,  and  it  specifies  no  time  of 
payment,  it  may  be  foreclosed  at  any  time.**  Generally  no  demand 
would  be  required  where  the  note  secured  by  the  mortgage  is  due.*' 

It  is  no  valid  defense  to  the  foreclosure  of  a  mortgage  containing  a 
clause  making  the  principal  sum  due  in  case  of  default  in  paying  the 
interest  for  a  certain  time  after  it  is  due,  that  the  defendant  was  un- 
able to  find  the  holder  of  the  mortgage  until  after  the  time  for  pay- 
ing the  interest  had  passed,  unless  the  answer  alleges  fraud  on  the 
part  of  the  plaintiff  to  prevent  the  payment  of  interest.**  The  court 
will  not  stay  the  suit  when  such  default  of  the  whole  debt  occurs 
through  the  mere  negligence  of  the  mortgagor.*'  It  is  not  required 
that  plaintiff  allege  that  there  has  been  no  waiver  of  the  conditions  in 
the  mortgage.    It  is  enough  to  allege  that  the  mortgagor  has  broken 

™Kenney  V.  Streeter,  88  Ark.  406,  "Austin     v.     Burbank,     2     Day 

114  S.  W.  923.       ■  (Conn.)  474,  2  Am.  Dec.  119. 

™  What  averments  sufficient,  Lud-  *>  Triebert  v.  Burgess,  11  Md.  452. 

dy  V.  Pavkovitch,  137  Cal.  284,  70  «=  Wright  v.  Shumway,  1  Diss.  (U. 

Pac.  177.  S.)  23. 

^Beckwith  v.  Windsor  Mfg.  Co.,  "Henry  v.  Hodge,  171  111.  App. 

14    Conn.    594,    602;     Canandarqua  10. 

Academy  v.   McKechnle,   90   N.   Y.  »»Dwight    v.    Webster,    32    Barb. 


(N.  Y.)  47,  10  Abb.  Pr.  128,  19  How. 


618, 

»» Curtis   v.    Goodenow,    24    Mich.  Pr.349'.  'Se6'a"lso"iH.osseei"v.^Jarvi's; 

18-  15  Wis.  571. 

"■Gillett  V.  Balcom,  6  Barb.    (N.  »»Noyes  v.  Clark,  7  Paige  (N.  Y.) 

Y.)  370;  Bolman  v.  Lohman,  79  Ala.  179,  32  Am.  Dec.  620 
63;  see  ch.  xxv. 
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the  conditions  and  the  facts  on  which  the  allegation  is  based.*"  The 
petition  should  set  out  both  the  conditions  of  the  mortgage  and  the 
breach  of  the  conditions,  and  it  has  been  held  that  the  omission  is  not 
cured  by  the  filing  of  the  mortgage  with  the  petition."^  The  matter 
of  nonpayment  has  been  held  sufficiently  covered  by  an  allegation  that 
the  note  is  "wholly  owing  and  unpaid,"'^  or  that  the  debt  nor  any  part 
thereof  has  been  paid.'^  So,  a  complaint  was  held  sufficiently  to  allege 
that  the  principal  sum  of  the  note  was  due,  which  set  out  the  note  and 
mortgage,  showing  on  their  face  that  the  principal  was  due  and  pay- 
able two  years  before  commencement  of  the  action,  averring  that  no 
part  of  the  principal  mentioned  in  the  note  and  mortgage  has  been 
paid,  and  that  the  principal  sum  is  unpaid,  and  is  owing  by  the  de- 
fendant to  the  plaintiff.**  A  petition  which  sets  out  a  copy  of  a  mort- 
gage with  a  condition  that  it  may  become  due  on  failure  to  keep  a 
covenant  as  to  insuring  the  property  and  alleges  a  failure  to  keep  the 
covenant,  has  been  held  to  state  a  cause  of  action  although  there  is 
nothing  then  due  on  the  note  according  to  its  terms.*' 

An  election  of  the  mortgagee  to  avail  himself  of  an  option  to  declare 
the  entire  sum  due  for  default  in  the  payment  of  interest  was  held 
sufficiently  alleged  by  an  averment,  that  the  complainant  exercises  the 
option  given  by  the  note  and  declares  the  interest  and  principal  due 
and  payable  at  once.*"  The  election  must  occur  before  the  commence- 
ment of  the  suit.  A  party  can  not  be  said  to  have  exercised  his  option 
until  such  exercise  is  shown  by  some  outward  act  beyond  a  mere  mental 
determination  to  that  effect.*' 

§  1472.  Allegations  of  payment  by  surety. — A  bill  to  foreclose  a 
mortgage  given  to  indemnify  a  surety  must  allege  a  payment  by  the 
surety  on  account  of  the  liability,**  and  also  the  precise  amount 

«■  Salomon    v.    Stoddard,    107    111.  Pac.  296;   San  Gabriel  Valley  Bank 

App.  227.  v.  Lake  View  Town  Co.,  4  Cal.  App. 

°'  Miller    v.    McConnell,    118    Ky.  630,  89  Pac.  360. 
293,  80  S.  W.  1103.  "  Trinity  County  Bank  v.   Haas, 

"^Tomlinson    v.    Ayres,    117    Cal.  151  Cal.  553,  91  Pac.  385. 
568,  49  Pac.  717.     See  also  Hardin        ""Lathrop    v.    Atwood,    21    Conn, 

v.  Helton,  50  Ind.  319.  117;    Shepard  v.   Shepard,  6  Conn. 

»''  Durland    v.    Durland,    62    Nebr.  37;   Stout  v.  Folger,  34  Iowa  71,  74, 

813,  87  N.  W.  1048.  11  Am.  Rep.  138;    Collier  v.  Brvin, 

"Luddy    V.    Pavkovich,    137    Cal.  2   Mont.  335;    Forbes  v.  McCoy,  15 

284,  70  Pac.  177.  Nebr.  632,  20  N.  W.  17;   Gregory  v. 

»=  Porter   v.    SchroU    (Kans.),    144  Hartley,  6  Nebr.  356.    In  South  Car- 

Pac.  216.  olina  it  is  well  settled  that,  after 

■^Graham  v.   Fitts,  53  Fla.  1046,  the  principal  debtor  has  made  de- 

43  So.  512.     See  also  Baxter  v.  Ft.  fault   of   payment,   the   surety   may 

Payne  Co.  (Ala.),  62  So.  42;   Patten  enforce    payment    of    a    mortgage 

V.  Pepper  Hotel  Co.,  153  Cal.  460,  96  given  to  secure  him,  and  have  the 
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paid;°»  though,  if  the  aggregate 'sum  paid  be  stated,  it  is  not  necessary 
that  the  several  sums  constituting  this  should  he  set  out  in  detail.* 
The  contract  of  indemnity  is,  however,  sometimes  broken  when  there  is 
a  failure  to  do  a  specific  act,  or  when  a  liability  is  incurr^d.^  Where 
the  indemnifying  mortgage  contains  an  express  agreement  of  the 
mortgagor  to  pay  the  debt  described,  upon  his  failure  to  do  so  when 
his  liability  is  ascertained  and  the  debt  is  due,  the  mortgagee  may  at 
once,  without  having  paid  the  debt,  maintain  an  action  for  the  fore- 
closure of  the  mortgage,  and  recover  as  damages  the  total  probable 
loss.^  A  mortgage  given  to  an  indorser  to  secure  him  may  not  be 
foreclosed  until  the  indorser  is  charged  with  liability  on  the  note.* 

§  1473.  Averments  as  to  liens. — An  allegation  in  the  bill  that  a 
person  made  a  defendant  has,  or  claims  to  have,  a  lien  on  the  premises, 
which,  if  it  exists,  is  subsequent  to  the  plaintifE's  mortgage,  sufficiently 
shows  that  he  is  a  proper  party;  and  such  allegation  is  not  bad  on 
demurrer  as  stating  no  cause  of  action  against  him.°  It  is  not  neces- 
sary to  describe  the  interest  which  each  defendant  has  or  claims  to 
have  in  the  mortgaged  property."  "What  his  interest  in  the  property 
may  be  is  only  important  in  determining  the  rights  to  the  surplus.'' 
Though  this  general  allegation  of  interest  is  held  sufficient,  it  is  also 
the  practice  to  allege  the  nature  of  the  interest  of  each  subsequent 
incumbrancer,  as  that  he  claims  to  have  an  incumbrance  by  mortgage, 

money  applied  to  the   debt.     Hal-  467;  Hoes  v.  Boyer,  108  Ind.  494,  9 

lams    V.    Abercrombie,    15    S.    Car.  N.  B.  427;   Bowen  v.  Wood,  35  Ind. 

110;   McDanlel  v.  Austin,  32  S.  Car.  268;   Short  v.  Nooner,  16  Kans.  220; 

601,  11  S.  E.  350;  Norton  v.  Reid,  11  Drury  v.  Clark,  16  How.  Pr.  (N.  Y.) 

S.  Car.  593;    Bellune  v.  Wallace,  2  424;  Aldrich  v.  Lapham,  6  How.  Pr. 

Rich.    L.    (S.    Car.)    80.      See   ante  (N.  Y.)   129;   Constant  v.  American 

§§  379-387.  Baptist  &c.  Soc,  21  Jones  &  S.   (N. 

»»Seely  v.  Hills,  44  Wis.  484.  Y.)   170;    Carpenter  v.  Ingalls,  3  S. 

1  Dye  V.  Mann,  10  Mich.  291.    But  Dak.  49,  51  N.  W.  948,  44  Am.  St. 

see  Shepard  v.  Shepard,  6  Conn.  37.  753;    Dexter  v.   Long,   2  Wash.   St. 

"Gilbert  v.  Wiman,  1  N.  Y.  550,  435,  27  Pac.  271. 

49  Am.  Dec.  359;  Brewer  v.  Buxton,  «Sichler  v.  Look,  93  Cal.  600,  29 

101  N.  Car.  419,  8  S.  E.  116.  Pac.  220;    Anthony  v.  Nye,  30  Cal. 

"Catterlin  v.  Armstrong,  101  Ind.  401;   Poett  v.  Stearns,  28  Cal.  226; 

258;  Reynolds  v.  Shirk,  98  Ind.  480;  McCoy  v.  Boley,  21  Pla.  803;   Hoes 

Malott  V.  Goff,  96  Ind.  496;    Loehr  v.  Boyer,  108  Ind.  494,  9  N.  E.  427; 

V.  Colborn,  92  Ind.  24;   Durham  v.  Daniel    v.    Hester,   24    S.    Car.    301. 

Craig,  79  Ind.  117;  Bodkin  v.  Merit,  Such   an   averment  is  not  an  issu- 

86   Ind.   560;    Wilson  v.   Stilwell,   9  able  fact.     Elder  v.  Spinks,  53  Cal. 

Ohio  St.  467,  75  Am.  Dec.  477.  293. 

■"  First  Nat.   Bank  v.   Baker,  148  '  Drury  v.  Clark,  16  How.  Pr.  (N. 

N.  Y.  S.  372.  Y.)  424.    See  also  Frost  v.  Koon,  30 

=  Anthony   v.    Nye,    30    Cal.    401;  N.  Y.  428,  448 
Kehm  v.  Mott,  187  111.  519,  58  N.  E. 
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the  date  and  record  of  which  are  given,  or  by  judgment  entered  at 
such  a  date.' 

If,  in  an  action  hy  a  junior  mortgagee  against  several  defendants, 
the  complaint  contains  such  general  allegation  of  interest,  and  one  of 
the  defendants  is  a  senior  mortgagee  who  also  holds  a  judgment  lien 
junior  to  the  plaintiff's  mortgage,  and  the  complaint  further  alleges 
"that  if  any  such  interest,  lien,  or  claim  exists,  *  *  *  it  is  junior 
and  subordinate  to  the  lien  of  said  mortgage,"  and  the  senior  mort- 
gagee fails  to  plead  his  prior  mortgage,  and  it  is  adjudged  that  the 
mortgage  sued  on  is  senior  to  any  lien  held  by  any  of  defendants,  such 
judgment  estops  the  senior  mortgagee  subsequently  to  assert  his  right 
under  his  mortgage.' 

Where  one  made  a  defendant  in  a  foreclosure  suit,  as  claiming  some 
interest  in  the  land  which  accrued  subsequently  to  the  lien  of  the 
mortgage,  answers  and  proceeds  to  trial,  he  can  not,  after  the  plaintifE 
has  made  out  a  prima  facie  case  for  foreclosure  and  rested,  for  the 
first  time  raise  the  objection  that  defendant's  title  was  paramount  to 
plaintiff's  mortgage,  and  demand  that  the  complaint  be  dismissed.  It 
is  too  late  at  such  stage  of  the  proceedings  for  the  defendant  to  claim 
that  he  had  been  improperly  made  a  party  defendant.^"  If  any  one 
of  the  defendants  is  an  infant,  this  fact  should  appear,  with  a  state- 
ment of  his  interest  in  the  premises,  so  that  a  guardian  may  be  ap- 
pointed. 

Where  the  holder  of  a  first  mortgage  brings  a  suit  for  foreclosure, 
making  all  junior  lienholders  defendants,  the  court  may  properly 
continue  the  case  after  a  decree  for  plaintiff,  in  order  to  determine  the 
priorities  of  the  defendants.^^ 

§  1474.  Allegations  that  defendant's  interest  is  subject  to  mort- 
gage.— The  bill  must  show  that  defendant's  interest  is  subject  to  the 
mortgage.  Unless  the  bill  discloses  that  the  interest  of  a  person 
named  as  a  defendant  is  an  interest  junior  or  inferior  to  the  mort- 
gage lien  of  the  plaintiff,  it  is  insufficient  to  support  a  judgment 
against  him.  It  should  allege  that  his  claim  is  subject  to  the  lien  of 
the  mortgage.^^  It  is  generally  sufficient  to  allege  that  the  defendants 
other  than  the  mortgagors,  had  or  claimed  some  interest  in  or  claim 

"Clay    V.    Hildebrand,    34    Kans.  "Luken  v.  Fickle,  42   Ind.  App. 

694;    1  Crary,  N.  Y.  Prac.  289.  445,  84  N.  B.  561. 

"English  V.  Aldrich,  132  Ind.  500,  "Nooner  v.  Short,  20  Kans.  624; 

31  N.  E.  456.  Neitzel    v.    Hunter,    19    Kans.    221; 

"  Cromwell   v.    MacLean,   123    N.  Short  v.  Nooner,  16  Kans.  220.    See 

Y.  474,  25  N.  E.  93i,.  ante  §  1440. 
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on  the  mortgaged  premises,  but  that  the  same  is  subsequent  and  sub- 
ject to  plaintiff's  mortgage,  and  praying  that  the  defendants  be 
required  to  answer  and  set  forth  their  claims  to  the  mortgaged  prop- 
erty or  be  forever  barred.^'  No  decree  should  be  rendered  against  a 
defendant  unless  the  pleadings  show  that  defendant's  rights  are  sub- 
ordinate to  those  of  the  complainant.^*  If,  however,  a  defendant  be 
joined  upon  the  allegation  that  he  has  or  claims  some  interest  adverse 
to  the  plaintifl,  the  nature  and  amount  of  which  the  latter  is  ignorant 
of,  and  desires  that  the  defendant  may  be  compelled  to  disclose,  and 
such  defendant  answers  by  a  general  denial,  he  is  in  no  condition  to 
question  a  judgment  foreclosing  the  defendant  of  all  right,  title,  and 
interest  in  the  premises  adverse  to  the  plaintiff,  because  his  answer 
denies  that  he  has  any  claim  or  interest  therein.^^ 

The  bill  need  not  define  the  nature  of  the  interests  which  the  de- 
fendants have  in  the  mortgaged  estate,  when  the  peculiar  nature  of 
those  interests  is  unimportant  to  the  relief  sought  by  the  complain- 
ant.^°  An  averment  that  the  respondent  had  purchased  the  equity  of 
redemption  of  the  mortgagors  or  claimed  some  interest  in  the  lands 
has  been  held  to  render  a  biU  for  foreclosure  sufficient  as  against  a 
demurrer  for  misjoinder  of  parties.^' 

§  1475.  Prayer  for  relief. — All  the  relief  sought  for  in  the  action 
should  be  prayed  for  in  the  bill,  inasmuch  as  the  court  will  not  gen- 
erally grant  any  relief  not  demanded  in  the  complaint,  especially 
when  no  answer  is  interposed.^*  As  will  be  noticed  in  a  subsequent 
chapter,  a  judgment  for  the  deficiency  may  be  had  in  most  of  the 
states  where  foreclosure  is  obtained  by  an  equitable  action,  at  the  same 
time  that  a  decree  for  a  sale  of  the  property  is  entered ;  but  if  both  of 
these  remedies  are  desired,  the  complaint  must  ask  for  them;  for 
otherwise,  after  default,  no  judgment  for  a  deficiency  can  be  ren- 

"  Foster  v.  Bowles,  138  Cal.  449,  the  defendant  purchased  the  prop- 

71  Pac.  495.     See  also  Wardlow  v.  erty    subsequent    to    the    mortgage, 

Middleton,    156    Cal.    585,    105    Pac.  and  assumed  payment  of  it.    Pettys 

738;     International    Kaolin    Co.    v.  v.  Comer,  34  Ore.  36,  54  Pac.  813. 

Vause,  55  Pla.  641,  46  So.  3;   Brad-  "Selph  v.  Cobb,  47   Fla.   292,  36 

ford  V.  Russell,  79  Ind.  64;    United  So.  761. 

States  Mtg.  &c.  Co.  v.  Anderson,  30  "Kehm  v.   Mott,  187   111.   519,  58 

Ohio  Cir.  Ct.  553;  Horton  v.  Haines,  N.  E.   467    (quoting  text);    Bradley 

23  Okla.  878,  102  Pac.  121;    Wright  v.  Parkhurst,  20  Kans.  462;  Blandin 

V.    Conservative    Inv.    Co.,    49    Ore.  v.  Wade,  20  Kans.  251. 

177,   89   Pac.   387.     Allegation   suffl-  "Doremiis   v.   Dunham,   55   N.  J. 

cient  against  demurrer  which  avers  Eq.  511,  37  Atl.  62. 

that  defendant   claims  some   inter-  "  Shockley  v.  Christopher  (Ala.), 

est  in  the  property,  but  that  it  was  60  So.  317. 

acquired  with  notice  of  the  mort-  "Bullwinker   v.    Ryker,    12   Abb. 

gage,  and  is  subject  to  it,  and  that  Pr.  (N.  Y.)  311.    See  also  Grant  v. 
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dered;^'  and  the  omission  of  a  prayer  for  a  sale  of  the  property  is 
ground  for  demurrer.^" 

As  a  general  rule  a  prayer  for  excessive  relief  does  not  render  a 
complaint  for  foreclosure  demurrable  if  plaintiff  is  entitled  to  some  of 
the  relief  demanded.^^ 

§  1476.  Averment  of  essential  grounds  of  relief. — ^The  essential 
grounds  for  relief  or  decree  asked  for  must  be  set  out  in  the  bill;  as, 
for  instance,  if  the  priority  of  the  mortgage  depends  upon  the  fact  that 
it  "was  given  for  purchase-money,  or  upon  the  fact  that  subsequent 
mortgagees  had  notice  of  the  mortgage  before  they  took  their  liens 
upon  the  property,  no  relief  founded  on  these  facts  can  be  given  imless 
they  are  stated  in  the  bill;  though  being  formal  defects  the  bill  may 
be  amended.^^  The  bill  is  not  demurrable,  however,  because  the  relief 
demanded  is  greater  than  or  different  from  that  which  the  facts  entitle 
the  plaintiff  to.^^ 

§  1477.  Prayer  for  deficiency. — A  personal  judgment  for  a  defi- 
ciency can  not  be  entered  against  a  defendant  unless  it  is  asked  for 
in  the  complaint.^*  But  such  a  judgment  may  be  entered  upon  a  com- 
plaint which  asks  that  the  mortgage  shall  be  foreclosed,  that  the  mort- 
gaged property  shall  be  sold  to  pay  the  debt  evidenced  by  the  note, 
and  to  pay  the  costs,  attorney's  fees,  etc.,  and  that  execution  shall  be 
issued  for  the  balance.  A  petition  no  more  defective  than  this  may 
be  amended  at  any  time,  without  costs,  so  as  to  make  it  formal.^"  If 
a  personal  judgment  is  sought  against  a  purchaser  from  the  mort- 
gagor, the  ground  of  his  liability  must  be  set  forth.^"  Where,  after 
an  action  of  foreclosure  is  commenced  against  the  mortgagor,  he  an- 
swers alleging  that  he  has  sold  the  land  to  a  purchaser  who  assumed 

Vandercook,  8  Abb.  Pr.  (N.  S.)   (N.  Eq.   109;    Iowa  County  v.   Mineral 

Y.)  455,  57  Barb.  165.  Point  R.  Co.,  24  Wis.  93. 

^  Hansford   v.   Holdam,   14   Bush  ==  Scheibe    v.    Kennedy,    64    Wis. 

(Ky.)    210;    Simonson  v.   Blake,  20  564,  25  N.  W.  646. 

How.  Pr.    (N.  Y.)   484,  12  Abb.  Pr.  '^^  Simonson  v.  Blake,  12  Abb.  Pr. 

331.  (N.  Y.)  331,  20  How.  Pr.  484;   Bull- 

"  Santacruz  v.  Santacruz,  44  Miss,  winker  v.  Ryker,  12  Abb.  Pr.    (N. 

714.  Y.)    311;    French  v.  New,  20  Barb. 

=^  Citizens'   Loan   &  Trust   Co.   v.  (N.  Y.)  481,484. 

Witte,  110  Wis.  545,  86  N.  W.  173.  ==Foote  v.  Sprague,  13  Kans.  155. 

See  also  Rahn  v.  Milwaukee  Elec.  =»Hammons  v.  Bigelow,  115   Ind. 

Light  Co.,  103  Wis.   467,  T9  N.  W.  363,  17  N.  E.  192.     In  South  Caro- 

747;    Scheibe  V.  Kennedy,   64  Wis.  Una  a  personal  judgment  for  a  de- 

564,  25  N.  W.  646;  Moritz  v.  Splitt,  ficiency  can  not  be  rendered  until 

55  Wis.  441,  13  N.  W.  555.  a  report  of  the  sale  has  been  made. 

^^  Armstrong   v.    Ross,    20    N.    J.  Parr  v.  Lindler,  40  S.  Car.  193,  18 

S.  E.  636. 
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the  payment  of  the  mortgage,  and  such  purchaser  is  thereupon  served 
with  a  summons  requiring  him  to  answer,  it  is  error  for  the  court,  in 
his  absence,  and  without  any  pleadings  having  been  filed  by  him,  to 
render  against  him  a  personal  judgment,  when  the  petition  does  not 
state  any  cause  of  action  against  him,  or  mention  or  refer  to  him.^' 

§  1478.    Prayer  for  amount  of  debt  before  entry  of  final  decree. — 

When  the  mortgage  secures  several  notes  some  of  which  are  not  due 
when  the  bill  is  filed,  the  complainant  should  ask  in  his  bill  that  so 
much  of  the  debt  as  may  become  due  before  final  decree  should  be 
included  in  it.^*  It  is  irregular  to  include  in  the  judgment  a  note 
which  matured  after  the  filing  of  the  bill,  unless  some  foundation  is 
laid  for  it  in  the  pleadings.  If  this  is  not  done  a  supplemental  bill 
should  be  filed,  praying  that  the  note  which  has  matured  since  the 
filing  of  the  bill  should  be  included  in  the  decree.^"  The  action,  how- 
ever, can  not  be  commenced  before  anything  is  due,  and  then  be  made 
good  by  a  supplemental  complaint  after  a  portion  of  it  has  matured  f 
but  the  action  being  properly  begun,  additional  relief  may  in  this  way 
be  had  for  rights  that  have  since  accrued.^^ 

III.    The  Answer  and  Defenses 

Section  Section 

1479.  In  general.  1488.  Defense  that  complainant  has 
1479a.  Cross-bills.  parted   with   his   interest. 

1480.  Answer  generally.  1489.  Indemnity. 

1481.  Denial  must  be  explicit.  1490.  Defense  of  want  of  considera- 
1481a.  Disclaimer.  tion. 

1482.  Right    to    question  title    of    1491.  Defense  of  want  of  considera- 

mortgagee.  tion  by  purchaser  subject  to 

1483.  Mortgagor    estopped    to    deny  mortgage. 

his  title.  1492.  Defense  of  fraud. 

1484.  Estoppel  of  mortgagor  to  set    1492a.  Defense  of  fraudulent  altera- 

up  defense  by  reason  of  dec-  tion. 

larations    and    agreements.  1492b.  Fraud  as  against  mortgagor's 

1485.  Defenses  against  assignee.  creditors. 

1486.  Assignee  for  value.  1493.  Usury  is  a  defense. 

1487.  When     assignee     takes     free  1494.  Defense   of  usury  waived  or 

from  equities.  lost. 


"  Beecher  v.  Ireland,  46  Kans.  97,  (Ky.)  149;  Williams  v.  Creswell,  51 

26  Pac.  448;    Kimball  v.  Connor,  3  Miss.  817;    Manning  v.  McClurg,  14 

Kans.  414,  distinguished.  Wis.  350. 

^McLane  v.  Piaggio,   24  Fla.   71,  "McCullough   v.    Colby,    4   Bosw. 

3  So.  823;    Malcolm  v.  Allen,  49  N.  (N.  Y.)   603. 

Y.   488;    Dan   Hartog  v.   Tibbitts,   1  "  Bostwick  v.  Menck,   8  Abb.  Pr. 

Utah    328.      See   ante    §5  60G,    1439,  fN.    S.)     (N.    Y.)    169;    Candler   v. 

and  post  §§  1577,  1591,  1700.  Pr-ttit,  1  Paige   (N.  Y.)   168,  19  Am. 

"McLane  v.   Piaggio,   24  Fla.   71,  Dec.  399. 
3  So.  823;  Adams  v.  Essex,  1  Bibb 
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Section 

1495.  Defense  of  usury  where  mort- 

gage made  to  be  sold  at  dis- 
count. 

1496.  Set-off  and  counterclaim. 

1497.  Set-off  where  suit  brought  in 

name  of  person  other  than 
real  owner. 

1498.  Set-off  where  suit  regarded  as 

proceeding  in  rem. 

1499.  Set-off  of  Illegal  interest  paid. 

1500.  Defense   of   outstanding  para- 

mount title. 

1501.  Allegations  of  failure  of  title. 

1502.  Failure    of   title   where   mort- 

gagor   in    undisturbed    pos- 
session. 

1503.  Cases   exceptional   to   general 

rule. 

1504.  Covenant  broken  at  time  suit 

is  brought. 

1505.  Breach  by  mortgagee  of  inde- 

pendent covenant. 

1506.  Fraud  of  vendor  as  defense  to 

purchase-money    mortgage. 
1506a,  Mistake    as    to    quantity    of 
land  conveyed. 


Section 

1506b.  Violation    of    law    by    mort- 
gagee as  defense. 

1507.  Defense  of  mistake  as  against 

assignee. 
1507a.  Assumption    of   mortgage   by 
grantee  of  mortgagor. 

1508.  Validity  of  title  as  condition 

precedent    to    payment    of 
mortgage. 

1509.  Statute  of  limitations. 

1510.  Insanity  of  mortgagor. 

1511.  Recovery     of     judgment     on 

mortgage  note  as  defense. 
1511a.  Defense  of  liability  to  cred- 
itor of  plaintiff  in  garnishee 
process. 

1512.  Defense     of     satisfaction     of 

mortgage  —  Payment — Ten- 
der. 

1513.  Defense  of  agreement  of  par- 

ties subsequent  to  the  mort- 
gage. 

1514.  Defense    of    defective    service 

of  process. 

1515.  Bill  of  interpleader. 


§  1479.  In  general. — Besides  the  special  defenses  arising  out  of 
the  circumstances  of  the  particular  case,  there  may  of  course  be  as 
many  general  defenses  as  there  are  general  allegations  in  the  bill  or 
complaint,  as  well  as  the  defenses  applicable  to  contracts  generally. 
There  may  be  a  denial  of  the  execution  and  delivery  of  the  mort- 
gage, and  of  the  plaintiff's  right  to  maintain  the  action;  a  denial  of 
personal  liability ;  a  denial  of  any  title  in  the  mortgagor  at  the  time 
of  giving  the  mortgage ;  an  allegation  of  want  of  consideration,  usury, 
or  the  statute  of  limitations;  an  allegation  of  payment,  or  that  the 
debt  is  payable  upon  an  event  which  has  not  happened;^  an  allega- 
tion of  a  counterclaim  or  set-off;  of  nonjoinder  of  defendants;  of  a 
discharge;  of  an  equity  of  redemption  in  a  part  of  the  premises,  and 
an  equitable  right  to  require  the  sale  of  the  residue  of  them  first;  and 
finally,  a  disclaimer  of  title  or  interest.  Some  of  these  defenses  will 
be  illustrated  with  such  citations  of  cases  as  seem  of  general  impor- 
tance and  application.^    It  may  be  said  generally  that  pleas  in  avoid- 


'Prez  V.  Bank  of  Key  West,  36 
Fla.  467,  18  N.  E.  74;  Manley  v. 
Felty,  146  Ind.  194,  45  N.  E.  74; 
Lucas  V.  Hendrix,  92  Ind.  54.  One 
may  not  urge  as  a  defense  a  mat- 


215  111.  100,  74  N.  E.  89;  Green  v. 
Frick,  25  S.  Dak.  342,  126  N.  W. 
579. 

^For  a  case   where   the   matters 
set  up  in  defense  were  pronounced 


ter  which  is  available  as  defense  to    frivolous,  see  Weil  v.  Uzzell,  92  N. 
another  person  only.    King  v.  King,    Car.  515. 
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ance  of  the  mortgage  are  not  limited  to  those  which  show  it  to  be 
void,  but  include  special  pleas  which  go  to  avoid  its  effect.^ 

If  the  default  for  which  foreclosure  is  had  consists  in  the  nonpay- 
ment of  the  principal,  interest  or  taxes,  or  a  like  default,  payment  or 
tender  of  payment  after  the  action  is  brought  is  no  defense.* 

As  a  general  rule,  one  defendant  can  not  by  his  answer  impeach  the 
mortgage  of  a  codefendant;  although  he  alleges  in  his  answer  that 
such  mortgage  was  fraudulent  and  void,  his  codefendant,  to  whom  it 
belongs,  is  not  bound  to  put  in  any  defense.  Such  answer  can  not  be 
taken  as  confessed  against  him.  One  defendant  can  have  relief  against 
another  only  upon  a  cross-bill.^  It  is  not  a  defense  to  foreclosure  for 
nonpayment  of  taxes  that  the  description  of  the  property  on  the  assess- 
ment roll  was  defective.* 

As  a  general  rule  the  mortgagor  may  not  set  up  a  claim  or  defense 
which  existed  in  his  favor  and  of  which  he  knew  at  the  time  he  gave 
such  note  and  mortgage.'  The  burden  of  proof  is  on  the  person  who 
executed  the  note  to  prove  affirmatively  every  defense  set  up  by  him 
in  a  suit  to  foreclose.^  It  is  held  that  a  practical  provision  that  no 
person  shall  be  permitted  to  deny  on  trial  the  execution  of  any  instru- 
ment in  writing  on  which  an  action  may  be  brought,  unless  the  person 
denying  the  same  shall  verify  his  plea  by  affidavit,  does  not  apply  to 
a  suit  in  chancery  to  foreclose  a  mortgage." 

§  1479a.  Cross-bills. — Properly  speaking,  a  cross-bill  is  a  bill 
brought  by  a  defendant  against  the  complainant  in  the  same  suit  or 
against  the  other  defendants  in  the  same  suit  or  against  both,  touch- 
ing the  matters  in  question  in  the  original  bill ;  and  thus  defined  and 
understood,  new  parties  can  not  be  introduced  into  a  cause  by  cross- 
bill." The  cross-bill  is  confined  to  matters  within  the  scope  of  the  sub- 
ject-matter of  the  bill  for  foreclosure,"  and  this  has  been  held  to  pre- 
vent a  cross-bill  by  bondholders  demanding  a  discovery  and  accounting 
by  the  trustees  based  on  malfeasance  or  misfeasance  in  office.^^    A 

»Malsberger  t.  Parsonsi  24  Bel.  'Applegate  v.  Moore,  146  Ky.  267, 

254,  75  Atl.  698.  142  S.  W.  381. 

*Plummer  v.  Park,  62  Nebr.  665,  'Clokey  v.   Loan   &c.   Assn.,   120 

87  N.  W.  534.  111.  App.   214.     But  see  Malsberger 

"Davis    v.    Cook,    65    Ala.    617;  v.  Parsons,  24  Del.  254,  75  Atl.  698. 

Brinkerhoff  v.  Franklin,   21   N.  J.  "  Newton  v.  Gage,  155  Fed.  598. 

Eq.  334;  Vanderveer  V.  Holcomb,  21  "Tracey  v.   Crepin    (Okla.),  138 

N.  J.  Eq.  105.  Pac.  142. 

« Farmers'  Security  Bank  v.  Mar-  "Wood  v.  Haddonfleld  &c.  Co.,  81 

*'^i^T  ?t^-)'  150  N.  W.  572.  N.  J.  Eq.  239,  86  Atl.  956. 

'  McLeish  r.  Hanson,  157  111.  App, 
605. 
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cross-bill  is  not  proper  for  the  litigation  of  adverse  claims.^^  The  cross- 
bill should  set  forth  the  cause  of  action  with  the  same  care  and  exact- 
ness that  would  be  employed  if  the  cross-bill  were  the  original  bill.^* 
A  cross-complaint  may  refer  to  the  complaint  for  a  description  of  the 
real  estate  on  which  the  mortgage  is  sought  to  be  f  oreclosed.^^  A  cross- 
complaint  demanding  the  foreclosure  of  another  mortgage  on  the 
same  premises  is  treated,  as  to  the  mortgagor,  as  though  the  cross- 
complainant  had  instituted  a  separate  and  independent  action  to  fore- 
close his  mortgage.^*  If  the  answers  of  the  various  parties  claim  liens 
the  court  has  power,  without  the  filing  of  a  cross-bill,  to  determine  the 
existence  and  priority  of  the  various  liens,  and  to  order  the  premises 
sold  and  the  proceeds  distributed  in  discharge  of  such  liens  according 
to  their  priority.^^  A  mechanic's  lien  may  be  set  up  by  answer  with- 
out a  cToss-bill,^^  and  when  so  confined  the  summons  issued  on  the 
bill  is  sufiicient  notice  to  sustain  a  judgment  on  the  cross-bill.^*  It  is 
proper  whenever  it  is  necessary  to  adjust  all  the  equities  between  the 
parties  connected  with  the  subject-matter  of  the  original  bill.  Though 
matters  wholly  foreign  to  the  original  bill  can  not  be  introduced,  new 
issues  in  relation  to  the  matters  contained  in  that  bill  may  be  brought 
up  by  the  cross-bill. ^°  A  cross-bill  by  some  of  the  several  defendants 
may  be  germane  to  the  original  bill,  though  it  puts  in  issue  matters 
in  which  only  they  and  the  complainants  are  interested.^^  On  fore- 
closure of  a  piirchase-money  mortgage  equity  may  take  jurisdiction 
of  a  cross-bill  to  rescind  the  contract  of  purchase  for  fraud  of  the 
complainant  in  inducing  it.^^ 

As  a  general  rule  a  defendant  in  foreclosure  who  seeks  affirmative 
relief  should  file  a  cross-bill,  since  such  relief  may  not,  ordinarily,  be 

^Farmers'   Loan   &c.    Co.   v.    San  Equitable    Trust    Co.    V.    Standard 

Diego  Street  Car  Co.,  40  Fed.  105.  Cordage   Co.    (N.   J.   Eq.),    84   Atl. 

"Johnson  v.  Meyer,  54  Ark.  437,  207. 

16  S.    W.  121;    Van  Loben  Sels  v.  "  Gardner  v.  Cobn,  191  111.  553,  61 

Bunnell,  131  Cal.  489,  63  Pac.  773;  N.  E.  492;   Boone  v.  Clark,  129  111. 

Handly    r.    Munsell,    109    111.    362;  466,   21   N.   E.   850;    Soles  v.   Shep- 

Smith  V.  Billings,  62  111.  App.  77;  pard,  99  111.  616. 

Webb  V.   John   Hancock   Mut.   Life  "  Blatchford  v.  Blanchard,  160  111. 

Ins.  Co.,  162  Ind.  616,  69  N.  E.  1006,  115,  43  N.  E.  794. 

66  L.  R.  A.  632;   Wright  v.  Bachel-  "'Southward  v.  Jamison,  66  Ohio 

ler,  16  Kans.  259;    American  Exch.  St.  290,  64  N.  E.  135. 

Nat.  Bank  v.  Fockler,  49  Nebr.  713,  '^  Davis  v.  Cook,  65  Ala.  617. 

68  N.  W.  1039.  «  Powell  v.  Sampson,  107  111.  App. 

«  Loeb  v.  Tinkler,  124  Ind.  331,  24  230. 

N.  E.  235.  2=  Redrew  v.  Sparks,  75  N.  J.  Eq. 

*°Webb  V.  John  Hancock  Mut.  396,  72  Atl.  442.  See  also  Richard- 
Life  Ins.  Co.,  162  Ind.  616,  69  N.  B.  son  v.  Lowe,  149  Fed.  625,  79  C.  C. 
1006,    66    L.    R.    A.    632.      See   also  A.  317. 
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decreed  upon  the  answer  except  in  matters  of  accounting.  ^^  A  cross- 
bill is  a  proper  remedy  to  reform  a  mortgage  where  it  does  not  express 
the  true  contract  of  the  parties  in  consequence  of  fraud  or  mistake/* 
or  to  have  notes  and  mortgage  declared  void  and  unenforcible  because 
based  on  gambling  contract.^^  The  mortgagor  may  set  up  usury  by 
way  of  cross-bill  in  the  foreclosure  by  the  second  mortgagee.^"  So, 
the  mortgagor  may  seek  by  way  of  cross-bill  to  set  aside  a  conveyance 
by  him  of  the  mortgaged  premises  to  another  defendant.^^  If  the 
defendant  is  entitled  to  affirmative  relief  against  the  plaintiff,  as,  for 
instance,  in  case  he  has  overpaid  the  mortgage,  he  should  file  a  cross- 
bill.^* If  a  cross-bill  is  filed  by  one  who  has  a  junior  title  of  record, 
insisting  that  he  nevertheless  has  a  prior  equity,  he  must  allege  all 
the  facts  necessary  to  show  his  prior  right.^'  If  a  junior  mortgagee 
of  record  files  a  cross-bill  alleging  the  superiority  of  his  mortgage,  his 
bill  should  not  be  dismissed  upon  a  finding  that  his  mortgage  is  sub- 
ject to  the  complainant's  mortgage.  He  may  retain  his  bill  to  claim  a 
surplus.^" 

On  a  cross-bill  filed  in  answer  to  a  bill  to  cancel  a  mortgage,  the. 
execution  and  amount  of  which  is  admitted  and  its  validity  estab- 
lished, a  decree  of  foreclosure  may  be  granted.^  ^  A  cross-bill  by  one 
who  claims  priority  over  the  mortgage  must  allege  a  title  or  lien  on 
the  mortgaged  land  at  the  time  of  the  execution  of  the  mortgage.''' 
In  an  action  to  foreclose  a  purchase-money  mortgage  the  mortgagor 
may  file  a  cross-bill  setting  up  his  grantor's  breach  of  a  covenant 
against  incumbrances.^'  A  cross-complaint  to  reform  a  mortgage 
should  set  forth  the  instrument  or  a  copy  of  it.'*  The  failure  to  give 
notice  of  a  cross-bill  may  be  waived. 

§  1480.  Answer  generally. — An  answer  founded  upon  a  release  or 
any  written  instrument  may  set  it  out  at  length  with  proper  aver- 

» Mitchell  V.  Mason,  65  Fla.  208,  "  Porter  v.  Grady,  21  Colo.  74,  39 

61    So.    579.     But   see    Gouwens   v.  Pac.  1091;    Phillips  v.  Anthony,  47 

Gouwens,  222  111.  223,  78  N.  B.  597.  S.  Car.  460,  25  S.  E.  294. 

="  Commonwealth    Title     Ins.    &c.  '^  Newaygo    County    Mfg.    Co.    T. 

Co.    V.    Cummings,     83    Fed.    767;  Stevens,  79  Mich.  398,  44  N.  "W.  852; 

French  v.  Griffin,  18  N.  J.  Eq.  279.  Smith  v.   Atkins,   27   Nebr.   248,  42 

^  Kuhl     V.     M.     Gaily    Universal  N.  "W.  1043. 

Press  Co.,  123  Ala.  452,  26  So.  535,  ''  Dudenhofer  v.  Johnson,  144  Ind. 

82  Am.  St.  135.  631,  43  N.  E.  868. 

^  Davis  V.  Cook,  65  Ala.  617.  ^  Duroe    v.    Stephens,    101    Iowa 

'''Dawson  v.  Vickery,  150  111.  398,  358,  70  N.  W.  610;  Kuhnen  v.  Park- 

37  N-  E.  910.  er,  56  N.  J.  Eq.  286,  38  Atl.  641. 

^Hathway  v.  Hagan.  59  Vt.  75,  8  "Cottrell  v.  .^tna  Life  Ins.  Co., 

t^,  ■        o.   T      ■     „    „  ^'7  I°d.  311;    Sanford  v.  Anderson, 

or,  ■,?'?''■.  J;  ^'^-  ^°'''^'  ^-  ^^-  ^-  ^°-  2  Nebr.  (Unof.)  315,  96  N.  W.  486. 
^7  b  ed.  i7d. 
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ments,  or  may  give  a  brief  description  of  it,  with  averments  of  the 
facts  connected  therewith.  An  answer  which  states  merely  a  conclu- 
sion of  law,  without  facts  to  support  it,  as,  for  instance,  that  there  is 
nothing  due  on  the  debt  or  that  the  mortgage  is  of  no  binding  effect, 
and  no  lien  upon  the  premises  described,  is  unavailing.'^ 

The  waiver  of  a  right  to  foreclose  a  mortgage  for  breach  of  a  cove- 
nant or  conditions  can  not  be  taken  advantage  of  unless  pleaded.'^  A 
general  denial  has  been  held  sufficient  to  require  proof  of  the  execution 
of  the  mortgage,  where  it  was  alleged  in  the  pleadings  and  shown  by 
the  evidence  that  the  original  had  been  lost  or  destroyed.'^  Under 
the  Indiana  code,  it  has  been  held  that  a  defendant  joined  in  a  fore- 
closure proceeding  and  alleged  to  claim  some  interest  in  the  property 
may,  under  a  general  denial  prove  any  title  he  may  have.^* 

If  the  mortgage  is  set  out  by  copy  in  the  complaint  it  is  unneces- 
sary to  repeat  it  in  the  answer  but  it  will  suffice  if  it  is  referred  to 
therein.*" 

Generally,  it  is  not  necessary  to  prove  the  execution  of  an  extension 
agreement  which  the  defendant  neither  denies  in  his  answer  nor  under 
oath  while  on  the  witness  stand.*" 

§  1481.  Denial  must  be  explicit. — The  denial  of  an  allegation  must 
be  explicit  and  not  be  left  to  be  inferred.*^  Where  a  complaint  sets 
forth  the  condition  of  a  bond,  and  avers  that  a  mortgage  securing  it 
was  executed  "with  the  same  condition  as  said  bond,"  an  answer  which 
merely  repeats  the  words  of  the  condition  as  stated  in  the  complaint, 
and  avers  that  it  is  not  contained  in  the  mortgage,  is  not  a  denial  that 
such  was  in  substance  the  condition  of  the  mortgage.  The  answer, 
to  avail  anything,  should  at  least  show  that  there  was  nothing  on  the 
face  of  the  mortgage  to  connect  it  with  the  bond.*^    No  defense  can 

==  Baldwin  v.  Burt,  43  Nebr.  245,  vesting  Co.  v.  Twenty-Eighth  St.  &c. 

61  N.  W.  601;   Caryl  v.  Williams,  7  Realty  Co.,  148  N.  Y.  S.  560. 

Lans.   (N.  Y.)  416.  ■"Dimon  v.   Dunn,   15   N.  Y.   498, 

*■  Moore  v.  Crandall,  146  Iowa  25,  revg.  Dimon  v.  Bridges,  8  How.  Pr. 

124  N.  "W.  812,  140  Am.  St.  276.  (N.  Y.)   16.     "It  simply  pleads  the 

="  Blair  v.  Breeding,  57  Tex.  Civ.  existence  of  certain  language,  with- 

App.  147,  121  S.  W.  869.  out   denying   the   substance    of   the 

^  Covington  v.  Ferguson,  167  Ind.  contract  as  set  out  in  the  complaint, 

42,  78  N.  E.  241.  and    without    setting    out   the    con- 

^Battison    v.    Vaughan,    40    Ind.  tract  itself,  so  that  the  court  may 

253.  see  what  it  is.    It  may  be  well  that 

"Bourke  v.  Hefter,  104  111.  App.  nothing  is   said,   in   terms,   in  the 

126.  mortgage,   as   to  the   effect   of  the 

■■^Lockhaven    Trust    &c.     Co.    v.  nonpayment  of  interest  and  yet  it 

United  States  Mtg.  &c.  Co.,  19  Colo,  may  refer  to  the  bond  in  such  a 

App.    294,    74    Pac.    793;    Torpe    v.  manner  as  to  adopt  its  provisions." 

Letts,  177  111.  App.  288;  Oceanic  In-  Per   Chief  Justice   Denio.     An   ad- 
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be  availed  of  which  is  not  set  up  in  the  answer.*'  In  like  manner  any 
defense  set  up  by  the  answer  must  be  set  forth  by  averments  which 
make  a  complete  defense.**  "Where  the  mortgage,  containing  an  ex- 
press promise  to  pay,  is  made  a  part  of  the  complaint,  an  answer 
should  deny  both  the  execution  of  the  mortgage  and  the  note.  A  denial 
of  the  execution  of  the  note  only  is  insufficient.*' 

Where  the  complaint  alleges  that  the  defendant  is  in  possession  of 
the  premises  as  tenant  of  the  mortgagor,  and  elsewhere  contains  the 
general  allegation  that  he  claims  some  interest  accrued  subsequently 
to  the  lien  of  the  mortgage,  an  answer  denying  such  tenancy  and  alleg- 
ing ownership,  but  stating  facts  from  which  it  appears  that  his  inter- 
est, whatever  it  may  be,  is  subsequent  to  such  lien,  has  been  held  to 
tender  no  material  issue  and  states  no  defense.** 

§  1481a.  Bisclaimer. — A  defendant  made  such  as  claiming  some 
interest  subsequent  to  the  mortgage,  but  who  claims  no  such  in- 
terest should  disclaim.*^  An  answer  to  be  construed  as  a  disclaimer 
of  interest  in  mortgaged  property  in  a  suit  for  foreclosure  must  ex- 
press an  unequivocal  intent  to  disclaim.  But  an  unqualified  denial  by 
defendants,  who  are  strangers  to  a  mortgage  in  suit  for  foreclosure, 
will  ordinarily,  in  the  absence  of  any  other  ground  of  defense,  be 
construed  as  a  disclaimer.*' 

§  1482.  Right  to  question  title  of  mortgagee. — The  mortgagee's 
title  can  not  be  questioned  in  defense  to  the  bill.*°  This  can  only  be 
investigated  at  law.'"  If  he  took,  by  virtue  of  his  mortgage,  any  estate 
whatever  which  is  still  subsisting,  he  is  entitled  to  a  decree;  and  the 
court  will  not  inquire  what  interest  he  has  in  the  mortgaged  estate,  or 

mission  by  the  mortgagor  that  he  ry,  93  111.  176;  Fergus  Falls  v.  Fer- 

made   "some  such  bond  and   mort-  gus  Falls  Hotel  Co.,  80  Minn.  165, 

gage"    obviates   necessity   of   proof.  83  N.  W.  54.     See  also  Montgomery 

Wills  V.  McKinney,  30  N.  J.  Eq.  465.  v.  King,  125  Ga.  388,  54  S.  E.  135. 

■^Higman    v.    Stewart,    38    Mich.  In  this  case  the  respondent  having 

513.  set  up  an  adverse  title,  the  decree 

"Mann  v.  State,  116  Ind.  383,  19  was  modified  so  as  to  provide  that 

N.  B.  181.  the    decree    and    sale    thereunder 

■"King   V.   "Wright,    27    Ind.   App.  should  be  without  prejudice  to  the 

600,  61  N.  B.  796.     See  also  Walker  respondent's    right    to    contest    the 

V.  Walker,  150  Ind.  317,  50  N.  E.  68.  title   in  an  action  at  law.     Chapin 

"Kay  V.  Whlttaker,  44  N.  Y.  565.  v.  Walker,  6  Fed.  794.     See  ante  § 

"  Pelton  v.  Farmin,  18  Wis.  222.  1440. 

«De  Watteville  v.   Sims    (Okla.),  "Bull  v.  Meloney,  27  Conn.  560; 

146  Pac.  224.  Palmer    v.     Mead,     7     Conn.     149; 

«Waughop    V.    Bartlett,    165    111.  Broome  v.  Beers,  6  Conn.  198;  An- 

124,  136,  46  N.  E.  197;    Bozarth  v.  derson  v.  Baxter,  4  Ore.  105. 
Landers,  113  111.  181;   Gage  v.  Per- 
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whether  he  has  any  interest  at  all  in  some  part  of  it.°^  If  the  mort- 
gage was  given  by  the  heir  on  land  to  which  he  had  title  by  descent, 
the  rights  of  decedent's  creditors  can  not  be  tried  on  a  bill  by  the  mort- 
gagee to  foreclose  such  mortgage,  though  no  administrator  has  ever 
been  appointed.^^ 

An  exception  is  apparently  made  to  this  rule  that  the  title  is  not 
in  issue,  in  cases  where  usury  may  be  shown  in  defense  under  statutes 
which  would  make  the  deed  absolutely  void,  and  usury  in  the  loan  is 
established.  This,  however,  is  not  strictly  an  investigation  of  the  title, 
but  rather  of  the  validity  of  the  instrument ;  just  as  this  is  the  inquiry 
when  it  is  claimed  that  the  maker  of  it  was  not  of  sound  mind,  or  that 
he  made  it  under  duress,  or  that  he  did  not  make  it  at  all.^*  It  is  also 
held  that  where  there  is  no  warranty  in  the  mortgage,  the  mortgagor 
is  not  precluded  from  setting  up  a  subsequently  acquired  title.^* 

The  owner  of  the  equity  of  redemption  subject  to  two  mortgages 
can  not  object  that  the  senior  mortgagee  yields  his  priority  of  lien  to 
the  junior  mortgagee."^ 

It  is  no  defense  that  the  mortgage  was  executed  by  the  heirs  of  the 
owner  after  his  death,  and  that  he  left  debts  which  remain  unpaid,  and 
that  the  estate  is  under  administration  in  the  probate  court.^" 

§  1483.  Mortgagor  estopped  to  deny  his  title. — A  mortgagor  is 
estopped  to  deny  his  title.^^  He  can  not  set  up  as  a  defense  for  liimself 
against  the  mortgagee,  that  the  property  so  mortgaged  is  trust  prop- 
erty which  he  had  no  right  to  mortgage.  He  can  not  claim  adversely 
to  his  deed,  but  is  estopped  by  it.°^  "Whether  this  estoppel  arises  from 
the  making  of  the  mortgage  deed,  or  from  the  relation  of  the  mort- 
gagor at  common  law  as  a  quasi  tenant  of  the  mortgagee,  or  from 

"Hill  V.   Meeker,   23    Conn.    592;  way  Sav.  Co.,  122   Ind.   422,  24  N. 

Wooden  v.  Havlland,  18  Conn.  101;  W.  154;    Herber  v.  Christopherson, 

Williams  v.  Robinson,  16  Conn.  517.  30  Minn.  395,  15  N.  W.  676;  Carson 

==' Lebanon    Sav.    Bank    v.   Water-  v.  Cochran  (Minn.),  53  N.  W.  1130; 

man,  65  N.  H.  88,  19  Atl.  1000,  17  Joslin  v.  Williams,  61  Nebr.  859,  86 

Atl.  577.  N.    W.    473;    State    Mut.    Bldg.    &c. 

■^Cowles  T.  Woodruff,  8  Conn.  35.  Assn.  v.  Batterson,  65  N.  J.  Eq.  610, 

"Vary  v.  Smith,  162  Ala.  457,  50  56    Atl.    703;    Dime    Sav.    Bank    v. 

So.  187.  Crook,  29  Hun   (N.  Y.)   671;   Town- 

« Mobile  &  Cedar  Point  R.  Co.  v.  send  v.  Boyd,  217  Pa.  386,  66  Atl. 

Talman,  15  Ala.  472.  1099;    Krupp   v.   Krugel,   12   Phila. 

™Cook  V.  De  la  Guerra,  24  Cal.  (Pa.)  174. 

237.  "^Usina  v.   Wilder,    58    Ga.    178; 

■"Bush  V.  Marshall,  6  How.    (IT.  Strong   v.    Waddell,    56    Ala.    471; 

S.)    284,   12   L.   ed.   440;    Strong  v.  Boisclair  v.  Jones,  36  Ga.  499;   Mc- 

Waddell,  56  Ala.  471;  Usina  v.  Wil-  Loon  v.  Smith,  49  Wis.  200,  5  N.  W. 

der,  56  Ga.  178;   Stanford  v.  Broad-  336.     See  ante  §§  682,  683. 

4 — Jones  Mtg. — Vol.  III. 
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express  or  implied  covenants  for  title,  has  been  an  unsettled  question. 
But  at  the  present  time,  and  especially  where  a  mortgage  is  merely  a 
lien  and  not  a  title,  this  estoppel  must  be  regarded  as  arising  only 
from  a  covenant  for  title,  express  or  implied.  In  the  absence  of  such 
a  covenant,  the  mortgagor  may  therefore  show  what  his  interest  in  the 
mortgaged  land  was  at  the  time  of  the  delivery  of  the  mortgage,  and 
may  show  that  a  subsequently  acquired  title  does  not  inure  to  the 
benefit  of  the  mortgagee.'"  A  wife  joining  her  husband  in  a  deed  of 
his  land,  but  not  making  any  covenants,  is  not  estopped  to  claim  title 
to  the  land  under  a  mortgage  held  by  her.^"  The  decree  binds  his  in- 
terest, whatever  that  may  be  and  nothing  more.*'^  A  mortgage  made 
by  the  heirs  of  a  deceased  owner,  before  the  settlement  of  the  estate, 
can  not  be  objected  to  by  them  on  the  ground  that  the  creditors  and 
legatees  of  the  estate  have  not  been  paid.^^  A  mortgagor  may,  how- 
ever, in  an  action  brought  by  an  assignee,  set  up  and  prove  a  mistake 
in  the  drawing  of  the  instrument  and  have  it  reformed.'^  But  it  has 
been  held  that  a  mortgagor  who  had  given  a  mortgage  upon  land  held 
by  him  under  the  pre-emption  act,  after  filing  his  declaratory  state- 
ment and  before  entry,  and  therefore  void,  was  not  estopped  from  set- 
ting up  the  invalidity  of  it  in  defense,  when  no  fraud,  misrepresenta- 
tion, or  concealment  on  his  part  was  shown.®* 

A  wife  who  has  joined  in  her  husband's  mortgage  of  certain  lands, 
including  the  homestead,  can  not  on  foreclosure  claim  that  the  home 
lot  was  her  separate  property,  and  that  she  had  not  known  that  the 
mortgage  covered  it, — that  she  had  not  read  the  mortgage  nor  heard 
it  read ;  and  that,  if  she  had,  she  would  not  have  recognized  the  home 
lot  by  its  description — if  it  appear  that  the  mortgagee  had  acted  in 
good  faith,  and  had  done  nothing  to  mislead  her.°° 

A  defense  by  a  married  woman  that  she  executed  her  mortgage  to 
secure  a  debt  of  her  husband  must  be  specially  pleaded.'®    It  would 

™Haggerty  v.  Byrne,  75  Ind.  479;  249.  The  respondent  to  a  bill  to  set 
National  Fire  Ins.  Co.  v.  McKay,  1  aside  a  mortgage  sale  of  the  stand- 
Sheldon  (N.  Y.)  138.  ing  title  through  a  purchaser  at  the 

""Van    Amburgh    v.    Kramer,    16  mortgage  sale,  is  estopped  to  deny 

Hun  (N.  Y.)  205.  that  the  mortgagor  had  title  to  the 

"Bird  V.  Davis,  14  N.  J.  Eq.  467.  land,  as  he  is  the  common  source 

See  also  Hoffi  v.  Burd,  17  N.  J.  Eq.  of  title  of  both  parties.    Sullivan  v. 

201-  McLaughlin,  99  Ala.  60,  11  So.  447. 

°^Cook  V.  De  la  Guerra,  24  Cal.  '"Peake  v.  Thomas,  39  Mich    584 

237.  585. 

""Andrews  v.  Gillespie,  47  N.  Y.  <»Chadron    Banking    Co.    v.    Ma- 

^^1't>         <■  ivT  .,.,         ,r   r.  lioney.  43  Nebr.  214,  61  N.  W.  594. 

■"Brewster  v.   Madden,    15   Kans. 
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seem  that  the  same  rule  would  apply  where  a  wife  has  joined  her  hus- 
band in  a  mortgage  of  land  standing  in  his  name,  in  case  she  objects 
to  a  foreclosure  on  the  ground  that  the  land  mortgaged  is  her  prop- 
erty, having  been  purchased  with  her  money.  In  such  a  case  in  Ala- 
bama, however,  where  such  a  defense  was  taken,  and  the  claim  that 
the  land  was  the  property  of  the  wife  rested  upon  alleged  declarations 
of  the  husband  when  he  bought  the  land,  ten  years  before,  that  he  was 
buying  for  his  wife,  who  furnished  the  money,  that  the  evidence  was 
of  a  species  to  be  received  with  great  caution,  and  was  not  to  be  re- 
garded as  against  the  positive  evidence  of  the  mortgagee,  that  he 
loaned  the  money  to  the  husband,  the  money  with  which  the  purchase- 
money  of  the  lot  was  paid.*^ 

§  1484.  Estoppel  of  mortgagor  to  set  up  defense  by  reason  of  dec- 
larations and  agreements. — The  mortgagor  may  be  estopped  by  his 
declarations  or  agreements  from  setting  up  a  defense  otherwise  valid ; 
as  where  a  purchaser  of  land  subject  to  a  mortgage  admitted  to  a  third 
person  that  it  was  all  right  and  valid,  and  thereby  induced  him  to  buy 
it,  he  was  not  allowed  afterward  to  urge  a  failure  of  consideration  of 
the  mortgage  to  the  injury  of  the  assignee."*  And  so  he  may  be  es- 
topped from  taking  advantage  of  a  sale  made  without  proper  authority 
in  the  officer  to  sell,  because  no  judgment  of  foreclosure  had  been  en- 
tered on  the  mortgage;  his  admission  that  the  debt  was  due;  his  acts 
at  the  sale  in  forwarding  it  and  waiving  matters  of  form ;  his  delivery 
of  possession  to  the  purchaser,  and  his  standing  by  and  suffering  pur- 
chasers to  improve  the  property,  are  sufficient  for  this  purpose.""  And 
so  where  a  mortgage  made  by  one  member  of  a  banking  firm  to  his  co- 
partner was  sold  by  them  to  a  purchaser,  with  the  representation  that 
it  was  a  good  bond  and  mortgage,  each  of  them  was  held  to  be  estopped 
from  setting  up  the  defense  of  usury.'''*  A  mortgagor  who  has  induced 
another  to  take  an  assignment  of  his  mortgage  is  estopped  from  deny- 
ing the  validity  of  it  in  the  assignee's  hands. '^ 

Where  a  wife  has  given  a  mortgage  as  surety  for  her  husband,  in  an 
action  to  foreclose  the  mortgage  after  her  death,  the  husband,  having 
procured  the  mortgagee's  money  by  the  mortgage,  is  estopped  from 

«' Ingram  v.  lUges,  98  Ala.  511.  "Hoeffler  v.  Westcott,  15  Hun  (N. 

""Smith    V.    Newton,    38    111.    230.  Y.)  243. 

See  also  Montague  v.  Priester,  82  S.  "Jolinson    v.    Parmely,    14    Hrn 

Car.  492,  64  S.  E.  393.  (N.   Y.)    398;    Norris  v.   Wood,    14 

°» Cromwell  v.  Bank  of  Plttshurg,  Hun  (N.  Y.)  196. 
2  Wall.  Jun.  569. 
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disputing  its  Talidity.''^  And  so,  under  a  statute  forbidding  married 
women  from  becoming  sureties,  where  a  married  woman  represents 
that  a  loan  which  is  secured  by  mortgage  on  her  lands  is  for  her  own 
use,  she  will  be  estopped,  as  against  one  who  in  good  faith  has  con- 
tracted with  her  in  reliance  upon  her  statements,  from  asserting  that 
she  is  a  surety,  and  not  the  principal  in  the  transaction.'* 

Where  a  married  woman  makes  application  in  her  own  name  for 
a  loan,  and,  with  her  husband,  gives  a  note  and  mortgage  on  her  sepa- 
rate estate  to  secure  the  loan,  and  is  paid  the  proceeds  of  the  loan,  she 
can  not,  in  an  action  to  foreclose  the  mortgage,  set  up  as  a  defense 
that  she  signed  the  note  and  mortgage  merely  as  surety  for  her  hus- 
band. If  she  paid  over  to  her  husband  the  money  received,  it  was  the 
result  of  her  own  folly.  Prohibiting  married  women  from  becoming 
sureties  was  intended  as  a  protection,  and  was  never  intended  to  shield 
them  in  the  perpetration  of  a  fraud.''* 

,§  1485.  Defenses  against  assignee. — It  is  not  often  that  the  mort- 
gage is  an  obligation  to  the  mortgagee  personally  which  neither  his 
assignee  nor  personal  representative  can  enforce ;  yet  such  a  mortgage 
may  be  made ;  and  such  was  held  to  be  the  effect  of  a  mortgage  which 
was  the  only  evidence  of  the  indebtedness  secured,  and  this  was  "to 
be  paid  by  the  mortgagor  to  the  mortgagee  when  called  on  by  said 
mortgagee;  and  the  mortgagor  does  not  agree  to  pay  the  above  sum 
to  any  one  else  except  the  mortgagee."  The  mortgagee  having  died 
without  demanding  payment,  his  administrator  could  not  make  de- 
mand, and  maintain  a  suit  upon  the  mortgage.'^'*  It  may  be  presumed 
in  such  a  case  that  the  mortgagee  intended  that  the  debt  should  not 
be  paid  at  all  unless  he  himself  should  see  proper  to  demand  it;  and 
that,  if  he  made  no  demand,  the  indebtedness  should  be  retained  by 
the  mortgagor  as  a  gift;  and  having  died  without  making  such  de- 
mand, the  gift  became  complete. 

In  those  states  in  which  a  transfer  of  the  mortgage  note  carries 
with  it  the  mortgage  security,  it  is  no  defense  to  a  suit  by  an  assignee 
that  he  had  no  formal  assignment  of  the  mortgage.'^"    The  fact  that  he 

"Ellis  v.  Baker,  116  Ind.  408,  19  Insurance  Co.,  Ill   Ind.  343,  12  N. 

N.  E.  193.  E.  495;  Ward  v.  Insurance  Co.,  108 

"Taylor  v.   Hearn,   131   Ind.   537,  Ind.  301,  9  N.  E.  361. 

31   N.   E.   200,   citing  Cummlngs  v.  "State  v.  Frazier,   134   Ind    648 

Martin,  128  Ind.  20,  27  N.  E.  173;  34  N.  E.  636. 

Bouvey  v.  McNeal,  126  Ind.  541,  26  '=  Sebrell  v.  Couch,  55  Ind.  122. 

N.  E.  396;   Lane  v.  Sehlemmer,  114  "Jackson  v.  Blodget,  5  Cow    (N 

Ind.  296,  15  N.  E.  454;    Rogers  v.  Y.)   202,  205;  Jackson  v.  Willard,  4 
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purchased  the  mortgage  at  a  discount  is  no  defenseJ^  If  the  assign- 
ment was  obtained  by  fraud,  the  defendant  may  show  that  he  has  paid 
it  to  the  mortgagee  from  whom  the  plaintiff  so  obtained  it.''^ 

In  a  suit  by  an  assignee  he  should  ordinarily  prove  the  execution 
of  the  assignment  to  himself;  but  if  he  produces  the  note  and  mort- 
gage, and  the  mortgagee,  who  is  made  a  party,  is  defaulted,  a  judg- 
ment creditor  of  the  mortgagor  can  not  call  in  question  the  assignee's 
titled"  It  is  no  defense  for  the  mortgagor  that  the  assignee  is  admin- 
istrator of  the  mortgagee's  estate,  and  has  assigned  the  mortgage 
through  a  third  person  to  himself.*" 

The  motives  of  the  assignee  in  acquiring  the  assignment,  and  in 
foreclosing  the  mortgage,  can  not  be  set  up  in  defense,  and  afford  no 
ground  for  staying  the  suit.*^  Nor  is  a  failure  of  consideration  for  the 
assignment  a  defense  unless  the  party  urging  the  defense  shows 
wherein  such  failure  affects  him.*^  It  is  no  defense  to  a  suit  by  an  as- 
signee to  foreclose  a  mortgage  that  the  assignee  took  title  from  mo- 
tives of  malice,  and  solely  with  a  view  to  bring  an  action,  and  that  the 
assignor  assigned  it  from  a  like  motive,  and  without  consideration. 
It  is  sufficient  to  sustain  the  action  that  the  debt  is  due  and  has  been 
transferred  to  the  plaintiff;  and  the  mortgagor  can  only  arrest  the 
action  by  paying  or  tendering,  and  bringing  into  court,  the  amount 
due.*^ 

"Where  an  assignee  seeks  to  foreclose  a  mortgage  which  the  mort- 
gagee testifies  was  given  without  consideration  moving  from  him,  and 
that  he  assigned  it  at  the  request  of  one  of  the  mortgagors  without 
consideration,  this  evidence  casts  upon  the  complainant  the  burden  of 
proof  that  there  was  a  consideration  for  the  mortgage.** 

A  mortgagor  is  not  estopped  from  setting  up  a  valid  defense,  as 
against  an  assignee  for  value  without  notice,  merely  on  the  ground 
that  he  failed  before  the  assignment  to  take  proceedings  to  procure 
the  discharge  of  record  and  delivery  up  of  a  mortgage.*'^ 

Johns.  (N.  Y.)  41,  43;  Rice  V.  Cribb,  '"Biedler   v.    Malcolm,    121    App. 

12  Wis.  179.  Div.  145,  105  N.  Y.  S.  642. 

"Knox  V.  Galligan,  21  Wis.  470;  ''Morris  v.  Tuthill,  72  N.  Y.  575. 

Croft  V.  Bunster,  9  Wis.  503;  Griss-  "Bishop   v.    Felch,    7    Mich.    371. 

ler  V.  Powers,  53  How.  Pr.   (N.  Y.)  See    also    Hughes    v.    Thweatt,    57 

194,    37    Am.    Rep.    475,    and    cases  Miss.  576. 

cited.  '^  Magie  v.  Reynolds,  51  N.  J.  Bq. 

"Hall  V.  Erwin,  60  Barb.  349,  57  113,  26  Atl.  150.     "He  had  a  right 

N.  Y.  643,  66  N.  Y.  649.  to  rely  upon  the  well-settled  rule  of 

"Markson  v.  Ide,  29  Kans.  649.  law  that  the  purchaser  of  a  chose 

^Read  v.  Knell,  143  N.  Y.  484,  39  in  action  of  this  character  (a  mort- 

N.  E.  4.  gage  securing  a  non-negotiable  ob- 

=' Davis  V.  Flagg,  35  N.  J.  Eq.  491.  ligation)  takes  it  subject  to  all  eq- 
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§  1486.  Assignee  for  value. — It  is  not  necessary  to  constitute  a 
bona  fide  holding  by  the  assignee  that  he  should  have  paid  value  for 
the  security  at  the  time  of  receiving  it.  A  past  consideration  is  suflB.- 
cient.^° 

A  farmer  and  his  wife,  on  the  line  of  a  proposed  railroad  in  Wis- 
consin, subscribed  to  stock  in  the  road,  and  mortgaged  their  farm  to 
secure  a  negotiable  note  given  in  payment  of  the  subscription,  upon 
representations  made  by  agents  of  the  road  and  others  that  the  road 
would  prove  a  very  lucrative  investment,  and  a  very  profitable  thing 
to  the  neighborhood.  After  a  good  deal  of  money  had  been  laid  out 
in  grading  and  other  work  upon  the  road,  the  further  building  of  it 
was  stopped  for  want  of  funds,  and  it  remained  unfinished.  The 
mortgage  having  been  assigned  before  maturity  to  a  director  of  the 
road,  who  was  also  a  large  creditor  of  it  at  the  time  the  mortgage  was 
made,  upon  a  bill  filed  by  him  to  foreclose  it,  he  was  held  to  be  a  bona 
fide  holder  for  value,  and  entitled  to  a  decree.^^  "Where  the  mortgage 
itself  is  free  from  any  taint  the  mortgagor  may  not,  generally,  take 
advantage  of  any  illegality  attending  the  assignment.^*  So,  the  fact 
that  the  consideration  for  an  assignment  of  a  mortgage  was  a  gaming 
debt  owed  the  assignee  by  the  assignor  is  no  defense  to  an  action  by 
the  assignee  against  the  mortgagor  for  the  foreclosure  of  the  mort- 
gage.^' 

§  1487.  When  assignee  takes  free  from  equities. — The  assignee 
before  maturity  of  a  negotiable  note  secured  by  mortgage  takes  it  free 
from  any  equitable  defenses  which  the  mortgagor  might  have  had 
against  it  in  the  hands  of  the  mortgagee,  of  which  the  assignee  had  no 
notice  at  the  time  the  assignment  was  made.'"  The  defendant  can  not 
set  up  payment  to  the  mortgagee  after  the  assignment  of  the  mort- 

uities,  and  that  he  has  the  power  App.  Blv.  140,  94  N.  Y.  S.  985;  Con- 
to  protect  himself  by  making  in-  radt  v.  Lepper,  13  Wyo.  473,  81  Pac. 
quirles  at  the  proper  sources."    Per  307. 

Pitny,  V.  C.  '»Reed  r.  Bond,  96  Mich.  134,  55 

'"Croft  V.  Punster,  9  Wis.  503.  N.  W.  619 

or?^7^o®,''7-^jK''rf."'T^}J?"-  ^^-  "Carpenter  v.   Longan,   16   Wall. 

S.)  146,  22  L.  ed.  105.    In  this  ease,  (u.  S.)  271,  21  L.  ed.  314;  Beals  v 

moreover,  the  representations  were  Neddo,    1    McCrary     (U     S  )     206- 

not     considered     binding,     because  Swett'v.  Stark,  31  Fed   '858-   Pierce 

they  were  promissory,  and  not  rep-  v.  Faunce,  47  Maine  507-   Taylor  v 

resentations    of    existing   facts    pe-  Page,  6  Allen  (Mass.)   86;  Bloomer 

culiarly   within    the    knowledge    of  v.  Henderson,  8  Mich    395    77  Am 

the  party  making  them.     See  also  Dec.  453;  Cicotte  v.  Gagnier  2  Mich 

Leavitt  v.   Pell,   27   Barb.    (N.   Y.)  381;      Reeves      v.      Scully'     Walk" 

^^l\        ,         r,   •,.,         T^  -,„,     (Mich.)  248;  Cornell  V.  Hichens,  11 

"American  Guild  v.  Damon,  107    Wis.  353;   Croft  v.  Bunster,  9  Wis. 
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gage.°^  BTen  duress  or  fraud  in  the  execution  of  the  mortgage  is  not 
available  as  a  defense  against  such  an  assignee.'^  When  a  defense 
valid  against  the  assignor  is  made,  the  plaintiff  must  show  that  he  is 
a  bona  fide  purchaser  for  value,  where  that  issue  is  raised  by  the  plead- 
ings."* The  rule  in  this  respect  is  the  same  whether  the  negotiable 
note  is  secured  by  a  mortgage  or  not.  "The  contract  as  regards  the 
note,"  says  Mr.  Justice  Swayne,"*  "was,  that  the  maker  should  pay  it 
at  maturity  to  any  bona  iide  indorsee,  without  reference  to  any  de- 
fenses to  which  it  might  have  been  liable  in  the  hands  of  the  payee. 
The  mortgage  was  conditioned  to  secure  the  fulfilment  of  that  con- 
tract. To  let  in  such  a  defense  against  such  a  holder  would  be  a  clear 
departure  from  the  agreement  of  the  mortgagor  and  mortgagee,  to 
which  the  assignee  subsequently  in  good  faith  became  a  party.  If  the 
mortgagor  desired  to  reserve  such  an  advantage,  he  should  have  given 
a  non-negotiable  instrument.  If  one  of  two  innocent  persons  must 
suffer  by  a  deceit,  it  is  more  consonant  to  reason  that  he  who  'puts 
trust  and  confidence  in  the  deceiver  should  be  a  loser  rather  than  a 
stranger.'  ""^  Moreover,  the  mortgage  being  considered  a  mere  inci- 
dent of  the  debt,  an  accessory  to  the  principal  thing,  the  rights  of  the 
assignee  in  respect  to  the  mortgage  are  determined  by  his  rights  re- 
specting the  debt.""  If,  therefore,  the  mortgage  be  given  to  secure  the 
payment  of  a  non-negotiable  note  or  bond,  the  assignee  takes  it,  as  he 
would  such  note  or  bond,  subject  to  the  equitable  defenses  which  the 
defendant  would  have  against  it  in  the  hands  of  the  assignor."^  And 
so  an  assignee  of  a  mortgage,  taking  it  after  the  maturity  of  the  debt, 
takes  it  subject  to  any  defense  that  would  have  been  admissible  against 
the  mortgagee."^ 

503;     Martineau     v.     McCollum,     4  ''Matteson  v.  Morris,  40  Mich.  52; 
Chand.    (Wis.)    153;   Fisher  v.  Otis,  GetzlafE  v.  Seliger,  43  Wis.  297. 
3  Chand.  (Wis.)  83.    But  see  Magie  "* Carpenter  v.    Longan,    16   Wall. 
V.   Reynolds,   51   N.   J.   Bq.   113,   26  (U.  S.)  271,  21  L.  ed.  314. 
Atl.    150,   154;"  Palmer  v.   Yates,   3  °*  "Accessorium   non   ducit,   sequi- 
Sandf.   (N.  Y.)  137;  Baily  v.  Smith,  tur  suum  principale." 
14  Ohio   St.   396,   84  Am.   Dec.   385.  ""Carpenter  v.   Longan,   16   Wall. 
Otherwise  in   Illinois:     Colehour  v.  (U.  S.)   271,  21  L.  ed.  314;   Bennett 
State   Sav.   Inst,   90   111.   152;    Lauf  v.  Taylor,  5  Cal.  502;  Pots  v.  Black- 
V.  Cahill,  231  111.  220,  83  N.  E.  155;  well,  4  Jones  Eq.  (N.  Car.)  58;  Mar- 
Pierce  V.  Coryn,  126  III.  App.  244;  tlneau     v.     McCollum,     4     Chand. 
Lauf  V.  Cahill,  231  111.  220,  83  N.  E.  (Wis.)   153. 
155.    See  ante  §§  838,  884.  »' Matthews    v.    Wallwyn,    4    Ves. 

"'  Mead  v.  Leavitt,  59  N.  H.  476.  118,  126. 

"^ Heals  V.  Neddo,  1  McCrary   (TJ.  "^ Robeson  v.  Robeson  (N.  J.  Eq.), 

S.)    206;    Simpson  t.  Del  Hoyo,   94  23  Atl.  612. 
N.  Y.  189. 
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§  1488.     Defense  that  complainant  has  parted  with  his  interest. — 

It  is  a  good  objection  to  a  suit  that  the  complainant  has  parted  with 
his  interest  in  the  mortgage  before  the  time  of  answering;  the  party 
in  interest  is  not  before  the  court."'  But  the  assignment  of  a  note  and 
mortgage  after  the  commencement  of  foreclosure  proceedings  does  not 
affect  a  decree  obtained  therein,  if  the  assignment  neither  appears  of 
record  nor  is  brought  to  the  knowledge  of  the  court.^  On  the  other 
hand,  a  defendant  who  has  no  interest  in  the  property  can  not  assail 
the  mortgage.^  If  the  mortgagor,  after  having  suffered  a  bill  of  fore- 
closure to  be  taken  as  confessed  against  him,  conveys  his  interest  in  the 
property,  the  purchaser  takes  it  subject  to  the  rights  which  the  com- 
plainant has  acquired  in  the  suit,  and  to  the  admissions  made  by  the 
mortgagor's  default;  and  no  defense  can  then  be  taken  which  would 
not  have  been  open  to  the  mortgagor  had  he  not  sold  his  interest.^ 

§  1489.  Indemnity. — Although  the  condition  of  a  mortgage  may 
be  for  the  payment  of  a  certain  sum  of  money,  it  is  competent  to  show, 
by  parol  evidence,  that  the  mortgage  was  really  given  to  indemnify 
the  mortgagee  as  a  surety,  and  that  his '  liability  has  been  discharged 
without  his  being  damnified.  The  effect  of  such  proof  is  not  to  con- 
tradict or  vary  the  mortgage,  but  to  indemnify  the  demand  to  which 
it  really  refers.*  If  there  has  been  no  breach  of  the  condition  of  a 
mortgage  of  indemnity,  there  can  be  no  foreclosure  of  it.° 

Where  a  suit  is  brought  to  foreclose  a  lost  mortgage  and  note,  the 
defendant  can  not  resist  the  payment  of  either  principal  or  costs  on 
the  ground  of  a  refusal  to  give  him  indemnity."  In  case  the  defendant 
is  entitled  to  any  indemnity,  he  can  not  take  advantage  of  the  right  in 
this  suit,  unless  he  can  show  he  was  ready  before  suit  to  tender  pay- 
ment on  receiving  indemnity.^ 

§  1490.  Defense  of  want  of  consideration. — ^Want  of  consideration 
for  the  mortgage  or  failure  of  it  is  a  good  defense  to  it  as  between  the 
original  parties,^  but  the  proof  should  be  as  clear  and  convincing  as 

"•"Wallace  v.  Dunning,  Walk.  Ch.  ^Ide  v.   Spencer,  50  "Vt.  293.     As 

(Mich.)    416.      See    also    Smith    v.  to  breach  of  condition  of  a  mort- 

Bartholomew,  42  Vt.  356.  gage    to    secure    one    for   becoming 

^Bigelow  V.  Booth,  39  Mich.  622.  bail,  see  Griswold  v.  Barker,  57  Vt. 

See  also  Ellis  v.  Sisson,  96  111.  105.  53. 

'  Carleton   v.    Byington,    18    Iowa  « Sharp  v.  Cutler,  25  N.  J.  Eq.  425. 

4^2.  'Massaker  v.  Mackerley,  9   N.  J. 

"Watt  V.  Watt,  2   Barb.   Ch.    (N.  Eq.  440. 

Y-)  371.  ^Hicklin  v.  Marco,  56  Fed.  549; 

"Kimball  v.  Myers,  21  Mich.  276,  Pacific  Iron  Works  v    Newhall    34 

4  Am.  Rep.  487;  Colman  v.  Post,  10  Conn.  67,  77;    OLis  v.  McCaskill'  51 

Mich.  422,  82  Am.  Dec.  49;   Man  v.  Pla.  516,  41  So.  458;  Braxton  v  Lid- 

Elkins,  10  N.  Y.  S.  488.  don,   49  Fla.   280,  38   So.  717-"Mell 
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that  required  for  the  reformation  of  WTitten  instruments.^  A  partial 
failure  of  consideration  is  a  defense  pro  tanto.  These  defenses  must 
be  distinctly  pleaded.^"  A  mortgage  given  in  consideration  that  the 
mortgagee  should  serve  nine  months  in  the  army  as  a  substitute  for 
the  mortgagor,  who  had  been  drafted,  can  not  be  enforced  when  it  ap- 
pears that  the  mortgagee  deserted  within  a  few  weeks  after  being  mus- 
tered into  the  service."  In  an  action  to  foreclose  the  mortgage  of  a 
married  woman  she  may  show  by  parol  evidence  that  the  consideration 
on  which  the  mortgage  was  executed  was  her  husband's  indebtedness, 
then  existing  or  thereafter  to  be  incurred.^^ 

Evidence  of  ex  parte  statements,  or  declarations  of  the  mortgagor, 
made  after  the  execution  of  the  mortgage,  that  it  was  given  without 
consideration,  and  only  for  the  purpose  of  putting  the  property  be- 
yond the  reach  of  his  wife,  with  whom  he  was  having  difficulty,  is  in- 
admissible.^* 

A  mortgagor  may  show  a  failure  of  consideration  of  a  mortgage  to 
secure  a  non-negotiable  note  in  an  action  to  foreclose  the  mortgage  by 
an  assignee  of  the  note  and  mortgage.^* 

If  it  appears  that  the  mortgage  was  given  to  secure  future  advances 
which  were  never  made,  the  bill  will  be  dismissed.^''  If  some  advances 
are  made  upon  the  mortgage,  though  not  to  the  stipulated  amount,  the 
mortgage  will  be  enforced  to  the  amount  actually  advanced  upon  it.^° 
On  the  foreclosure  of  a  mortgage  given  to  secure  the  payment  of  judg- 
ments confessed  by  the  mortgagor,  but  which  were  void  for  want  of 
compliance  with  the  statute,  the  defense  may  be  taken  that  no  indebt- 
edness is  shown,  and  the  bill  should  be  dismissed.^''  But  when  there 
was  an  actual  consideration  for  a  mortgage,  generally  the  inquiry  can 
not  be  made  whether  the  consideration  was  full  and  adequate.^^ 

A  junior  mortgagee  or  purchaser  can  not  set  up  want  of  considera- 
tion in  a  senior  mortgage  which  he  has  assumed,  or  expressly  taken  or 

V.  Moony,   30  Ga.   413;    Conwell  v.  "Nelson  v.  McPike,  24  Ind.  60. 

Clifford,  45  Ind.  392;  Banks  v.  "Walk-  '"Jp'erris  v.  Hard,  135  N.  Y.  354,  32 

er,  2  Sandf.  Ch.  (N.  Y.)  344,  3  Barb.  N.  E.  129. 

Ch.   438;    Marshall  v.   Reynolds,   12  ^'Silva  v.   Serpa,   86  Cal.  241,   24 

N.  Y.  S.  19;  Morris  v.  Davis,  83  Va.  Pac.  1013. 

297,  8  S.  E.  247;   Cawley  v.  Kelley,  "Walker  v.  Thompson,  108  Mich. 

60  Wis.  315,  19  N.  W.  65;  Akerly  v.  686,  66  N.  W.  584. 

Vilas,  21  Wis.  88.    See  ante  §  610.  "  McDowell  v.  Fisher,  25  N.  J.  Eq. 

» Bray  v.  Comer,  82  Ala.  183,  1  So.  93. 

77;  Mayo  v.  Hughes,  51  Fla.  495,  40  "Baldwin  v.  Flagg,  36  N.  J.  Eq. 

So.  499;  Chaffe  v.  Whitfield,  40  La.  48. 

Ann.  631,  4  So.  563.  "  Austin  v.  Grant,  1  Mich.  490. 

"Philbrooks  v.  McEwen,  29   Ind.  i»  Norton  v.  Pattee,  68  N.  Y.  144. 
347;    Matteson  v.  Morris,  40  Mich. 
52. 
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bought  subject  to.^°  The  assumption  by  the  mortgagor  of  a  debt  of 
the  mortgagee  to  a  third  person  which  the  latter  releases  is  a  sufiScient 
consideration.^"  Payment  is  the  only  defense  open  to  him  against  the 
mortgage  assumed.^^  In  the  case  of  a  purchase-money  mortgage  the 
failure  of  consideration  may  consist  in  a  shortage  of  the  acreage  con- 
veyed to  the  mortgagor.  The  matter  of  this  shortage  is  available  to 
the  mortgagee  either  as  a  separate  cause  of  action  or  as  a  defense  in 
the  foreclosure  action.^  ^  Agreements  that  will  be  effective  to  prevent 
or  postpone  foreclosure  must  be  supported  by  a  consideration.^' 

A  mortgagor  may  not  prevent  foreclosure  by  attacking  the  validity 
of  a  prior  mortgage,  paid  off  out  of  the  proceeds  of  the  one  being  fore- 
closed on  the  ground  of  the  illegality  of  its  consideration.''*  The  bur- 
den is  on  the  mortgagor  to  overcome  the  presumption  of  consideration 
raised  by  the  seal  on  the  mortgage.^'* 

§  1491.  Defense  of  want  of  consideration  by  purchaser  subject  to 
mortgage. — Failure  or  want  of  consideration  as  between  the  parties 
to  a  mortgage  can  not  be  set  up  as  a  defense  by  a  purchaser  of  the  land 
subject  to  the  mortgage,  which  is  in  fact  a  part  of  the  consideration, 
whether  he  has  expressly  assumed  the  mortgage  as  a  part  of  the  pur- 
chase-money or  not.^"    In  a  case  in  New  York  the  owner  of  land  made 

^Tery  v.   Durand  Land  Co.,  112  Price  v.  Pollock,  47  Ind.  362;  Terry 

Mich.   665,  71   N.   "W.  525;    Dyer  v.  v.  Durand  Land  Co.,  112  Mich.  665, 

Dean,  69  Vt.  370,  37  Atl.  1113.    But  71  N.  W.  525;   Horton  v.  Davis,  76 

see  Coleman  v.  Witherspoon,  76  Ind.  N.  Y.  495.     In  some  of  the  earlier 

285.  cases   in   New  York,   grantees   who 

^ Blake  v.  Askew   (Ark.),  166  S.  had  assumed  the  payment  of  exist- 

W.  965.  ing  liabilities  were  allowed  to  set 

^Crawford  v.  Edwards,  33  Mich,  up   defenses  other  than  usury;    all 

354.  authorities      agreeing      that      such 

'^Welborn  v.  Cobb,  92  S.  Car.  384,  grantees    can    not    defend    on    that 

75  S.  B.  691.  ground.     See  Russell  v.  Kinney,  1 

==  Nance   v.   Woods    (Wash.),   140  Sandf.  Ch.  (N.  Y.)  34;  Jewell  v.  Har- 

Pac.  323.  rington,    19    Wend.     (N.    Y.)     471; 

"Quigley  v.  Wolf  (Mich.),  143  N.  Hartley  v.  Tatham,  26  How.  Pr.  (N. 

W.  882.  Y.)  158;  Lester  v.  Barron,  40  Barb. 

"^Otis  V.   McCaskill,   51   Fla.  516,  (N.  Y.)  297.    But  the  rule  is  estab- 

41    So.    458.      See    also    Mayo    v.  lished  that  the  grantor  may  create 

Hughes,   51   Fla.    495,    40    So.   499;  any  lien  he  pleases  upon  the  land, 

?nf  x'?®^'' a^^  ^'a  '^^^^^'  5*  ^'s'=-  124,  whether  it  be  founded  on  any  con- 

Ed    ;;        XT-  .-.    .,      ,„„    „  sideration  as  between  him  and  the 

c^lf-^J:.^^^°\  ^^  ^^^-  1^2,  8  person  in  whose  favor  it  is  made 

?Ki  r^i  ^RH    q/'t.    ™,T«^w\*^°-'  °'"  '^°^'    ^"^^  **  ^^^   grantee   either 

l^l,^^\^^^'  ^^  ^^°-  2^^=   ^^^t  V-  expressly   or   impliedly   undertakes 

Miller    125   ind    70    25  N.   E.   143;  for  a  consideration  to  pay  U  he  can 

fo'TL^2c^^*|rN^'F^?Q'"^ii?^'  «.°t    defend    against   it      See   cases 

10  N.  B.  299,  11  N.  E.  792     Schee  cited   under   this   section    and   al<in 

V.   McQuilken.   59   Ind.   269;    Studa-  Ritter  v.  Phillips   53  NY  586     See 

baker   v.   Marquardt,    55    Ind.    341;  ante  §  744 
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a  mortgage  to  an  insurance  company  for  four  thousand  dollars,  upon 
which  the  company  advanced  only  two  thousand  dollars  at  the  time. 
A  further  loan  from  the  company  of  two  thousand  dollars  was  then 
contemplated,  but  was  never  made.  The  owner  conveyed  his  equity 
of  redemption  subject  to  the  mortgage,  for  a  consideration  expressed 
in  the  deed,  from  which  the  four  thousand  dollars  were  deducted. 
Several  subsequent  conveyances  of  the  premises  were  made  in  the 
same  manner.  Afterward  the  owner  procured  the  insurance  company 
to  assign  the  mortgage  to  a  creditor,  who  paid  the  company  the  amount 
advanced  upon  the  mortgage,  and  credited  the  ovmer  the  balance  of  the 
four  thousand  dollars  secured.  The  creditor  was  allowed  to  foreclose 
the  mortgage  for  the  entire  sum  of  four  thousand  dollars,  against  the 
objection  of  the  purchaser  of  the  equity  of  redemption  that  it  was 
a  valid  lien  for  only  the  amount  originally  advanced  upon  it  with  in- 
terest.^^  The  court  said  that  .the  purchaser's  position  was  in  no  re- 
spect different  from  what  it  would  have  been  had  the  original  owner 
counted  out  in  cash  the  sum  specified  in  the  mortgage,  and  placed  it 
in  the  hands  of  their  grantee  as  their  messenger,  with  directions  to 
place  it  in  the  hands  of  the  company,  and  he  had  placed  it  in  the  hands 
of  his  grantee,  who  had  in  turn  delivered  it  to  his  grantee,  the  owner 
of  the  equity  of  redemption,  with  the  same  directions,  who  with  the 

"Freeman  v.  Auld,  44  N.  Y.  50,  wish  to  advance  the  whole  amount, 
overruling  same  case  in  37  Barb,  and  the  mortgagees  were  willing  to 
(N.  Y.)  587.  Mr.  Justice  Hunt  said:  accept  a  reduced  amount,  allowing 
"Two  objections  are  mainly  relied  the  mortgage  to  stand  for  its  face, 
upon  as  justifying  the  judgment  be-  It  is  quite  true  that  in  a  contro- 
low:  1.  That  the  insurance  com-  versy  between  the  mortgagees  and 
pany  advanced  only  the  sum  of  the  company,  the  latter  could  not 
$2,000;  that  they  could  have  en-  have  compelled  the  payment  of  the 
forced  the  mortgage  for  no  greater  full  amount.  It  is  equally  true  that, 
amount  against  Allen  and  Stevens  -where  there  is  no  such  controversy, 
(the  mortgagors);  and  that  they  where  the  makers  desire  it  to  be 
could  transfer  to  their  assignee  no  enforced  to  its  nominal  amount, 
greater  rights  than  they  possessed;  where  the  holders  of  the  property 
2.  That  if  Allen  and  Stevens,  or  have  consented  and  agreed  that  it 
the  insurance  company  as  their  should  be  so  enforced,  and  have  had 
trustee,  could  have  recovered  the  a  deduction  of  $2,000  from  their 
whole  amount,  that  it  was  a  lien  or  purchase-money  based  upon  the  pay- 
equitable  claim,  and  that  the  sim-  ment  by  them,  or  the  subjecting  the 
pie  transfer  of  the  mortgage  did  premises  to  the  full  amount  of  the 
not  carry  with  it  such  lien  or  claim,  mortgage,  that  the  payment  in  full 
1.  I  look  upon  the  insurance  com-  should  be  enforced.  The  insurance 
pany  as  holding  this  mortgage  in  a  company  may  collect  the  full  sum. 
double  capacity;  as  owners  to  one-  They  hold  it  for  their  own  benefit 
half  of  the  amount,  and  as  trustee  to  the  amount  advanced  by  them; 
for  Allen  and  Stevens  for  the  resi-  as  trustees  for  Allen  and  Stevens 
due.  The  later  wished  to  impose  a  for  the  amount  not  allowed."  See 
mortgage  of  $4,000  upon  the  lot.  Grissler  v.  Powers,  53  How.  Pr.  (N. 
The    insurance    company    did    not  Y.)  194,  distinguished  from  above. 
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money  in  his  pocket  nevertheless  proposed  to  prove  that  the  mortgage 
was  not  a  valid  security  for  the  amount  in  excess  of  the  original  ad- 
vance. 

§  1492.  Defense  of  fraud. — Fraud  is  a  good  defense  when  it  is 
shown  that  it  was  practiced  by  the  mortgagee  or  his  agents  upon  the 
mortgagor ;  or  when  the  mortgagee  or  his  assignee,  at  the  time  of  tak- 
ing the  mortgage,  was  aware  that  a  fraud  had  been  committed  upon 
the  mortgagor."*  The  answer  should  distinctly  state  the  several  facts 
necessary  to  constitute  the  fraud,  and  to  bring  the  knowledge  of  it 
home  to  the  mortgagee.  Evidence  of  fraud  is  inadmissible  if  the  an- 
swer contained  no  allegations  of  fraud."^  The  fraud  may  be  a  defense 
to  the  whole  claim,  or  it  may  be  a  defense  in  part,  and  available  as  a 
counterclaim.  The  burden  of  proof,  that  a  mortgage  was  procured  by 
false  representation,  lies  with  the  defendant.^" 

In  a  foreclosure  suit  against  a  husband  and  wife,  the  latter  may  in 
her  answer  aver  that  she  did  not  intend  to  convey  the  land  described, 
and  was  induced  to  sign  the  mortgage  through  fraud  and  collusion  on 
the  part  of  her  husband  and  the  mortgagee.  She  need  not  assert  this 
defense  by  cross-bill.^  ^  An  answer  by  the  wife,  alleging  that  she  exe- 
cuted the  mortgage  under  duress  by  her  husband,  is  insufficient,  unless 
it  also  shows  that  the  mortgagee  was  in  some  way  connected  with  or 
had  knowledge  of  the  duress.'" 

A  subsequent  mortgagee  may  set  up  fraud  in  the  consideration  of  a 
prior  mortgage  by  answer,  without  filing  a  cross-bill;  and  a  general 
allegation  of  such  fraud  is  sufficient  where  the  fraud  alleged  is  that  the 
mortgage  was  given  to  defraud  creditors,  and  was  without  considera- 
tion.^'   If  the  mortgagee  was  aware  when  he  took  the  mortgage  that 

=*  Hicks  v.  Jennings,  4  Woods  (U.  Pac.  114;   Langley  v.  Fitzgerald,  43 

S.)    496;    Aiken  v.  Morris,  2   Barb.  Colo.  301,   95   Pac.   923;    Jenkins  v. 

Ch.    (N.   Y.)    140;    Reed  v.   Latson,  Long,    19     Ind.    28;     McCrelish    v. 

15  Barb.  T^.  Y.)  9;  Crowe  v.  Malba  Churchman,  4  Rawle   (Pa.)   26. 

Land  Co.,  76  Misc.  676,  135  N.  Y.  S.  ™  Elphick   v.    Hofeman,    49    Conn. 

454;    Allen  v.   Shackelton,   15   Ohio  331;     Perrett    v.     Yardsdorfer,     37 

St.  145;  Whittle  v.  Jones,  79  S.  Car.  Mich.   596;    Sloan   v.   Holcomb,   29 

205,  60  S.  E.  522.     See  also  Cornell  Mich.  153. 

V.  Corbin,  64  Cal.  197;  Manley  v.  ^Genthuer  v.  Fagan,  85  Tenn. 
Felty,  146  Ind.  194,  45  N.  E.  74;  491,  3  S.  W.  351. 
Lurch  V.  Holder  (N.  J.),  27  Atl.  81;  '^Gardner  v.  Case,  111  Ind.  494, 
Bennett  v.  Bates,  26  Hun  (N.  Y.)  13  N.  E.  36;  Line  v.  Blizzard,  70 
364;  Abbott  v.  Allen,  2  Johns.  Ch.  Ind.  23;  Green  v.  Scranage,  19  Iowa 
(N.  Y.)  519,  7  Am.  Dec.  554;  Champ-  461,  87  Am.  Dec.  447;  Berry  v.  Ber- 
lin V.  Laytin,  6  Paige  (N.  Y.)  189,  ry,  57  Kans.  691,  47  Pac.  837,  57 
affirmed  18  Wend.  407,  31  Am.  Dec.  Am.  St.  351;  Talley  v.  Robinson,  22 
382.     See  ante  §§  624-632.  Grat.   (Va.)   888 

» Wilson  v.  White,  84  Cal.  239,  24  »=McGuckin  v.  Kline,  31  N.  J.  Eq, 
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such  "was  the  purpose  of  the  mortgagor,  he  can  not  avail  himself  of  this 
defense.^^ 

A  simulated  decree  of  foreclosure  and  sale  upon  a  mortgage  upon 
real  property,  without  the  consent  or  Imowledge  of  the  owner  of  the 
debt  and  instrument  which  the  mortgage  was  given  to  secure,  and  in  a 
name,  as  plaintiff,  that  does  not  appear  in  the  mortgage  or  upon  the 
records  of  the  register  of  deeds,  and  a  sale  and  conveyance  pursuant  to 
such  simulated  decree,  are  ineffectual  upon  the  rights  of  the  true  owner 
of  the  debt  and  mortgage.^^  A  party  may  not  avail  himself  of  the  fact 
that  he  signed  a  mortgage  without  being  aware  of  certain  recitals 
therein,  unless  he  alleges  mutual  mistake  or  fraud  in  the  execution  or 
procurement  of  the  mortgage.^^ 

§  1492a.  Defense  of  fraudulent  alteration. — A  fraudulent  altera- 
tion of  a  mortgage  or  of  the  note  secured,  made  by  the  mortgagee,  may 
defeat  a  recovery;  but  the  burden  of  proof  to  show  the  alteration  and 
the  fraudulent  intent  is  on  the  mortgagor.^^  To  have  this  effect  the  al- 
teration must  be  one  made  by  the  holder  of  the  mortgage  in  a  material 
matter,  with  a  fraudulent  intent.  An  alteration  not  niade  by  a  party 
to  the  instrument  is  without  effect,  and  the  original  validity  of  the  in- 
strument remains.^^  Thus  the  alteration  of  a  mortgage  by  an  agent 
of  the  mortgagee  without  his  knowledge,  so  as  to  make  it  secure  other 
notes,  does  not  affect  the  validity  of  the  mortgage,  in  an  action  to  fore- 
close it  for  nonpayment  of  the  notes  which  it  was  originally  given  to 
secure.^* 

If  an  alteration  appears  on  the  face  of  the  mortgage  note,  and  there 
is  no  evidence  that  it  was  made  with  a  fraudulent  intent,  and  the  ef- 
fect of  it  is  merely  to  make  the  note  mature  at  an  earlier  date  than  it 
would  as  originally  Written,  such  alteration  is  no  defense  to  an  action 
for  foreclosure  brought  after  the  maturity  of  the  note  and  mortgage- 

454;   McConihe  v.  Fales,  107  N.  Y.  ^Brooks   v.    Allen,    62    Ind.    401; 

404,  14  N.  E.  285.  Nickerson  v.  Swett,  135  Mass.  514; 

»*Barwick  v.  Moyse,  74  Miss.  415,  Hunt  v.  Gray,  35  N.  J.  L.  227;   Sol- 

21  So.  238,  60  Am.   St.  512    (citing  on  v.  Savings  Bank,  114  N.  Y.  122, 

text).  21  N.  E.  168;    Martin  v.  Insurance 

'» Bradford   Sav.  Bank  &c.   Co.  v.  Co.,  101  N.  Y.  498,  5  N.  E.  338;  Ca- 

Crippen,  63  Nebr.  210,  88  N.  W.  166.  soni  v.  Jerome,  58  N.  Y.  315,  321; 

=»McGaughey    v.    American    Nat.  Smith  v.  Kidd,  68  N.  Y.  130,  141; 

Bank,  41  Tex.  Civ.  App.  191,  92  S.  Robertson  v.  Hay,  91  Pa.   St.   242; 

W.  1003.     See  also  Cunningham  v.  Bigelow  v.  Stilphen,  35  Vt.  521. 

McCready,  219   Pa.   594,   69  Atl.  82.  »Gleason  v.  Hamilton,  138  N.  Y. 

But  see  Equitable  Sav.  &c.  Assn.  v.  353,  24  N.  E.  283,  affirming  19  N.  Y. 

Barnes,  69  "Wash   1,  124  Pac.  118.  S.  103. 

"Cosgrave    v.    Fanebust,    10    S. 
Dak.  213,  72  N.  W.  469. 
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as  originally  ■written.^"  Porgery  of  a  mortgage  is  of  course  a  defense, 
when  proved,  and  a  judgment  canceling  the  apparent  lien  caused  by 
such  mortgage  may  be  entered.*'-  Such  a  mortgage  can  be  validated 
or  ratified  only  by  execution  of  a  new  mortgage.*^  An  answer  alleging 
that  defendant  purchased  the  property  subject  to  the  mortgage  and 
that  a  covenant  to  assume  such  mortgage  was  fraudulently  inserted  in 
the  deed  by  his  grantor,  has  been  held  sufficient  without  tender  of  a 
deed  back  to  his  grantor.*^ 

§  1492b.  Fraud  as  against  mortgagor's  creditors. — In  an  action  by 
a  mortgagee  to  foreclose  a  mortgage,  against  the  assignee  for  the  bene- 
fit of  creditors  of  the  mortgagor,  an  answer,  seeking  to  avoid  the  mort- 
gage as  in  fraud  of  subsequent  creditors,  must  expressly  aver  that  it 
was  executed  with  intent  to  defraud  them,  where  by  statute  the  ques- 
tion of  fraudulent  intent  is  one  of  fact.** 

A  subsequent  purchaser  of  the  mortgaged  premises,  who  has  pur- 
chased with  notice  of  the  existence  of  the  mortgage,  can  not  set  up  that 
the  note  was  without  consideration,  and  was  given  for  the  purpose  of 
defrauding  the  mortgagor's  creditors,  even  as  against  an  assignee  of 
the  note  and  mortgage  after  maturity.*' 

§  1493.  Usury  is  a  defense.*" — ^The  effect  of  the  illegal  rate  of  in- 
terest may  be  obviated  if  it  can  be  shown  that  it  was  inserted  by  mis- 
take when  the  parties  intended  to  provide  for  the  legal  rate  only.*^ 
The  law  governing  the  contract  as  to  usury  is  that  of  the  state  where 
it  was  made,  if  made  in  a  state  other  than  that  in  which  the  mort- 
gaged property  is  situate.*'    It  may  be  availed  of  by  a  wife  for  the  pro- 

"Wolferman  v.  Bell,  6  Wash.  84,  stead,  4  J.  J.  Marsh  (Ky.)  608;  Fan- 

32  Pac.  1017,  36  Am.  St.  126.  ning  v.  Dunham,  5  Johns.  Ch.    (N. 

"Capital  Nat.  Bank  v.  Williams,  Y.)  122,  9  Am.  Dec.  283;  Fay  v. 
35  Nebr.  410,  53  N.  W.  202.  See  as  Lovejoy,  20  Wis.  407;  Piatt  v.  Rob- 
to  evidence  Oregon  Mtg.  Co.  v.  Es-  inson,  10  Wis.  128.  See  ante  §§ 
tes,  20  Wash.  659,  56  Pac.  834.  633-663. 

"Finley  v.  Babb,  144  Mo.  403,  46        "Griffin  v.  N.  J.  Oil  Co.,  11  N.  J. 

S.  W.  165.  •  Eq.  49.     See  ante  §§  633-649. 

«  Sweetser  v.  Diehl,  14  Mont.  498,        «  Brower  v.  Life  Ins.  Co.,  86  Fed. 

37  Pac.  10.  748;  Crebbin  v.  Delbny,  70  Ark.  493, 

"Hutchinson  v.  First  Nat.  Bank,  69  S.  W.  312;    Sawyer  v.  Dickson, 

133  Ind.  271,  30  N.  E.  952,  36  Am.  66  Ark.  77,  48  S.  W.  903;   Thomson 

St.  537.  v.  Kyle,  39  Fla.  582,  23   So.  12,  63 

""  Blake  V.  Koons,  71  Iowa  356,  32  Am.    St.    193;    Taylor   v.    American 

N.  W.   379;    Crosby  v.  Tanner,  40  Freehold  L.  Mtg.  Co.,  106  Ga.  238, 

Iowa  136.  32  S.  E.  153;    Commercial  Bank  v. 

*»De   Butts  V.   Bacon,   6   Cranch.  Auze,  74  Miss.  609,  21  So.  754;  Dol- 

(U.  S.)  252,  3  L.  ed.  215;  Cowles  v.  man  v.  Cook,  14  N.  J.  56-   Thomp 

WoodruflE,  8  Conn.  35;  Cox  v.  Doug-  son  v.  Ward,  33  Misc.  426    67  N   Y. 

las,  12   Iowa  185;    Outten  v.  Grin-  S.  687;  Meroney  v.  Atlanta  Bldg.  &c 
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tection  of  her  homestead  or  of  her  dower  interest,  although  her  hus- 
band be  estopped  by  his  acts  from  setting  it  up  as  a  defense. *° 

An  answer  pleading  usury  should  set  out  the  facts  constituting  it."" 
The  defense  must  be  specially  pleaded.^^  If  the  answer  alleges  gener- 
ally that  the  mortgage  contract  is  usurious  without  any  specific  allega- 
tion, the  defense  must  be  limited  to  a  violation  of  the  statute  of  the 
state  regarding  usury,  and  its  usurious  character  under  any  other  stat- 
ute can  not  be  shown  ;^^  and  such  an  answer  under  the  systems  of 
pleading  and  practice  generally  in  vogue  would  amount  to  nothing.^^ 
The  answer  must  allege  the  usury,  and  strict  proof  of  the  usurious 
character  of  the  mortgage  must  be  given.^*  After  default  has  been 
entered,  it  would  seem  that  it  will  not  be  removed  to  allow  this  de- 
fense except  upon  special  terms.  °^ 

Whether  the  defense  of  usury  is  a  personal  privilege  of  the  debtor, 
or  may  be  taken  advantage  of  by  others,  is  a  question  upon  which  the 
courts  are  divided  in  opinion.  On  the  one  hand,  it  is  affirmed  that 
any  person  who  has  become  interested  in  the  property  subject  to  the 
mortgage,  unless  he  has  bought  expressly  subject  to  the  mortgage,  or 
has  assumed  the  payment  of  it,  may  use  this  defense.^"  Thus  a  second 
or  other  subsequent  mortgagee  may  make  this  defense.°^ 

A  judgment  creditor  of  the  mortgagor  may  avail  himself  of  the  de- 

Assn.,  116  N.  Car.  882,  21  S.  E.  924,  Assn.  v.  Westfall,  75  W.  Va.  305,  47 

41  Am.   St.   841;    Bank  v.   Doherty,  S.  E.  74. 

42  Wash.  317,  84  Pac.  872,  4  L.  R.  "^Atwater  v.  "Walker,  16  N.  J.  Eq. 
A.    (N.   S.)    1191,   114  Am.   St.  123.  42. 

See  ante  §  657.  « Hosier  v.  Norton,  83  111.  519. 

"Campbell   v.    Babcock,    27   Wis.  "Hunter  v.   Linn,   61   Ala.   492; 

512.  Richards   v.    Worthley,    5    Wis.    73. 

™  Stanley    v.    Chicago    Trust    &c.  See  also  Baldwin  v.  Norton,  2  Conn. 

Bank,   165    111.   295,   46   N.    E.   273;  161;  Haher  v.  Lanfrom,  86  111.  513; 

Haize  v.  Bradley,  23  Ky.  L.  993,  64  Wheaton  v.   Voorhis,   53   How.   Pr. 

S.  W.  655;   HcKinley-Lanning  Loan  (N.  Y.)  319. 

&c.  Co.  V.  Aldrich,  50  Nebr.  785,  70  "Bard  v.  Fort,   3  Barb.   Ch.    (N. 

N.  W.  399;  Hannas  v.  Hawk,  24  N.  Y.)  632. 

J.  Eq.  124;    Jordan  v.  Warner,  107  "Banks  v.  HcClellan,  24  Hd.  62, 

Wis.  539,  83  N.  W.  946.  87  Am.  Dec.  594;   HcAlister  v.  Jer- 

"  Peterson  v.  Berry,  125  Fed.  902;  man,  32  Hiss.  142;   Doll  v.  Hollen- 

Clark  V.  Johnson,  133  Ala.  432,  31  beck,    19    Nebr.    639;    Gunnison   v. 

So.  960;   Farley  Nat.  Bank  v.  Hen-  Gregg,  20  N.  H.  100;    Cummins  v. 

derson,    118    Ala.    441,   24    So.    428;  Wire,  6  N.  J.  Eq.  73;   Post  v.  Dart, 

Burnett  v.   Davis,  124  Ga.   541,  52  8  Paige  (N.  Y.)  639;  Brooks  v.  Av- 

S.  E.   927;    Baker  v.  Hagrath,  106  ery,  4  N.  Y.  225;    Union  Bank  v. 

Ga.  419,  32  S.  E.  370;  Hollis  v.  Cov-  Bell,  14  Ohio  St.  200;  Lloyd  v.  Scott, 

enant  Bldg.   Assn.,  104  Ga.  318,  31  4  Pet.  (U.  S.)  205,  7  L.  ed.  833. 

S.  E.  215;   Garlich  v.  Hutual  Loan  ""Greene  v.  Tyler,  39  Pa.  St.  361. 

&c.  Assn.,  116  111.  App.  311;  Bird  v.  But  see  Stickney  v.  Hoore,  108  Ala. 

Kendall,    62   S.    Car.    178,   40    S.    E.  590,  19  So.  76. 
142;     Washington    Nat.    Bldg.    &c. 
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fense  of  usury  to  the  extent  of  his  legal  lien.°*  Creditors  for  whose 
benefit  land  has  been  conveyed  in  trust  may  set  up  this  defense,  though 
the  trustees  have  neglected  to  do  so.^°  Although  a  judgment  for  the 
full  amount  of  the  note  and  an  order  for  sale  have  already  been  en- 
tered, subsequent  incumbrancers  may  before  final  distribution,  by  an- 
swer or  cross-petition,  set  up  the  defense  of  usury,  and  have  the  pro- 
ceeds, to  the  amount  of  the  usurious  interest,  applied  to  the  payment 
of  their  liens."" 

On  the  other  hand,  the  weight  of  authority  at  the  present  time 
favors  the  rule,  that  when  the  debtor  is  himself  willing  to  abide  by 
the  terms  of  his  contract,  no  one  else  can  interfere  and  set  up  the  de- 
fense of  usury.°^  The  fact  that  a  usury  law  does  not  make,  void  usuri- 
ous contracts  has  been  held  to  be  decisive  in  favor  of  this  view.°^ 

In  litigation  after  a  judgment  of  foreclosure,  the  mortgagor  can  not 
plead  usury  in  the  mortgage  debt,  unless  the  judgment  be  shown  to 
have  been  procured  by  accident,  fraud,  or  mistake,  or  the  usury  ap- 
pears on  the  face  of  the  judgment."*  It  has  been  held  that  a  statute 
limiting  the  rate  of  interest  on  chattel  loans  and  making  loans  in  vio- 
lation thereof  absolutely  void  is  without  application  to  a  loan  secured 
by  mortgage  on  real  estate  although  some  personal  property  may  also 
be  covered  by  the  mortgage."* 

§  1494.     Defense  of  usury  waived  or  lost. — Usury  can  not  be  set  up 

as  a  defense  by  one  who  has  purchased  land  and  assumed  the  mortgage, 
or  has  purchased  subject  to  a  mortgage,  the  amount  of  which  is  made 
part  of  the  consideration  of  the  purchase,  whether  he  has  assumed  the 
payment  of  it  or  not."^    When  the  purchaser  sets  up  this  defense,  the 

■^Post  V.  Dart,  8  Paige   (N.  Y.)  Kans.  355,  22  Am.  Rep.  287   (where 

639.  the  cases  are  reviewed  and  coUect- 

■»  Union  Bank  t.  Bell,  14  Ohio  St.  ed) ;  Campbell  v.  Johnston,  4  Dana 

200.  (Ky.)  177,  179;  Farmers'  &  Mechan- 

«°  Brooke  v.  Morris,  2  Cin.  (Ohio)  ics'  Bank  v.  Kimmel,  1  Mich.  84; 

528.  Ransom  v.  Hays,  39  Mo.  445;   Reap 

«*  Stickney  v.  Moore,  108  Ala.  590,  v.  Battle,   155   Pa.   St.   265,   26   Atl, 

19    So.   76;    Speakman  v.   Oaks,   97  439;   Stayton  v.  Riddle,  114  Pa.  St 

Ala.    503,    11    So.    836;    Fielder   v.  464,   7   Atl.   72;    Miners'    Trust   Co 

Warner,  45  Ala.  429;  Cain  v.  Gimon,  Bank  v.  Roseberry,  81  Pa.  St.  309- 

36  Ala.   168;    Loomis   v.   Eaton,   32  Bachdell's   Appeal,   56   Pa.   St    386; 
Conn.   550;    Scott  v.   Williams,   100  Bonnell's  Appeal  (Pa.)    11  Atl   211- 
Ga.  540,  285  S.  E.  243,  62  Am.  St.  Austin  v.  Chittenden,  33  Vt   553 
340;   Primley  v.  Shirk,  163  111.  389,  "^Miners'  Trust  Co.  Bank  v.  Rose- 
45  N.  E.  247;   Adams  v.  Robertson,  berry,  81  Pa.  St   309 

37  111  45;  Studabakerv.  Marquardt,  '"'McLaws  v.  Moore,  83  Ga.  177,  9 
55  Ind.  341;   Carmichael  v.  Bodflsh,    S.  E.  615 

32  Iowa  418;  Huston  v.  Stringham,        « Chipman  v.   Farmers'   &c.   Nat. 

?  Yo^n     ?,'  •.^^!"    "^;..P;^''*^'    ^^     ^^'^^'  121  Md.  343,  88  Atl.  151. 

Iowa  430;  Pntchett  v.  Mitchell,  17        «De  Wolf  v.  Johnson,  10  Wheat, 
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complainant  can  not  overcome  it  by  proof  that  the  lands  were  conveyed 
to  him  subject  to  the  mortgage,  unless  his  pleading  set  forth  the  exe- 
cution and  terms  of  the  conveyance.'^  But  a  purchaser  who  has 
bought  not  merely  the  equity  of  redemption,  but  the  whole  title,  pay- 
ing the  full  price,  with  no  deduction  on  account  of  the  mortgage,  may 
set  up  usury.*^  A  mortgagor  who  has  conveyed  the  property  subject 
to  a  mortgage  wliich  is  usurious,  and  has  afterward  taken  a  reconvey- 
ance in  which  nothing  is  said  about  the  mortgage,  is  entitled  to  set  up 
the  defense  of  usury.'^  It  was  suggested  that  if  there  had  been  a  per- 
sonal liability  on  the  part  of  the  intermediate  purchaser  to  pay  the 
mortgage  debt,  it  might  not  be  in  his  power  to  release  that  liability  by 
such  a  reconveyance  without  the  consent  of  the  mortgagee. 

Usury  can  not  be  set  up  against  a  mortgage  which  is  given  wholly  or 
in  part  to  secure  the  price  of  property  purchased  by  the  mortgagor, 
though  the  price  be  large,  and  more  than  others  would  pay  for  it,  pro- 
vided the  transaction  was  made  in  good  faith."^ 

Where  the  principal  sum  secured  by  a  mortgage,  and  the  interest 
thereon,  are  not  tainted  with  usury,  but  the  mortgage  provides  for  in- 
terest at  a  usurious  rate  upon  money  advanced  by  the  mortgagee  for 
the  payment  of  taxes  and  insurance,  his  right  to  recover  the  principal 
and  interest  of  the  mortgage  debt  is  not  affected.^" 

§  1495.  Defense  of  usury  where  mortgage  made  to  be  sold  at  dis- 
count.— Accordingly  a  mortgagor  may  be  estopped  from  setting  up 
the  defense  of  usury.  If  a  mortgage  be  made  for  the  purpose  of  being 
sold  at  a  discount  to  some  third  person,  and  subsequently  assigned  at 

(U.  S.)   367,  6  L.  ed.  343;  Price  v.  Y.)  639;  Cramer  v.  Lepper,  26  Ohio 

Pollock,  47  Ind.  362,  366,  per  Down-  St.   59,   20  Am.   Rep.   756;    Reed  v. 

ey,   J.;    Stein  v.    Indianapolis,   &c.  Eastman,  50  Vt.   67;   Dickenson  v. 

Assn.,  18  Ind.  237,  81  Am.  Dec.  353;  Bankers'  Loan  &c.  Co.,  93  Va.  4498, 

Butler  V.  Myer,  17  Ind.  77;   Wright  25   S.   E.  548;    Thomas  v.   Mitchell, 

V.  Bundy,  11   Ind.  398;    Huston  v.  27  Wis.  414.     When  grantee's  title 

Stringham,  21  Iowa  36;  Greither  v.  is  in  hostility  to  the  mortgage,  see 

Alexander,   15   Iowa   470;    Perry  v.  Chamberlain   v.   Dempsey,   9   Bosw. 

Kearns,  13  Iowa  174;  Hough  v.  Hor-  (N.  Y.)   212.     See  ante  §§  633,  644, 

sey,  36  Md.  181,  11  Am.  Rep.  484;  745. 

Sellers   v.   Botsford,    11   Mich.   59;  « Hetfield  v.  Newton,  3  Sandf.  Ch. 

Conover  v.  Hobart,  24  N.  J.  Eq.  120;  (N.  Y.)  564. 

Merchants'  Ex.  Nat.  Bank  v.  Com-  "Lilienthal  v.  Champion,   58  Ga. 

mercial   Warehouse    Co.,    49    N.   Y.  158;  Maher  v.  Lanfrom,  86  111.  513. 

635,  643,  note;  Freeman  v.  Auld,  44  ""Knickerbocker  Life   Ins.  Co.  r. 

N.  Y.  50;   Mason  v.  Lord,  40  N.  Y.  Nelson,  13   Hun    (N.  Y.)    321,  affd. 

476;   Hartley  v.  Harrison,  24  N.  Y.  7  Abb.  N.  Cas.  170. 

170;   Sands  v.  Church,  6  N.  Y.  347;  «>Saxe  v.  Womack,  64  Minn.  162, 

Hardin  v.  Hyde,  40  Barb.    (N.  Y.)  66  N.  W.  269. 

435;    Morris  v.  Floyd,   5   Barb.    (N.  "Hughes   Bros.   Mfg.   Co.  v.  Con- 

Y.)   130;   Post  V.  Dart,  8  Paige   (N.  yers,  97  Tenn.  274,  36  S.  W.  1093. 

5 — Jones  Mtg. — ^Vol.  III. 
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a  considerable  discount  under  a  promise  of  the  mortgagor  that  he 
would  make  an  affidavit  to  the  effect  that  the  consideration  of  the 
mortgage  was  the  full  amount  expressed  in  it,  and  that  there  was  no 
defense  or  set-off,  he  would  be  precluded  from  contradicting  his  affi- 
davit if  he  obtained  the  money  upon  the  strength  of  it.'^  And  so  if  a 
mortgagor,  upon  the  assignment  of  a  mortgage  by  the  mortgagee,  signs 
a  certiiicate  stating  that  the  whole  principal  sum  and  interest  thereon 
is  due  without  any  offset  or  legal  or  equitable  defense,  the  mortgagor 
is  estopped  from  setting  up  usury.'^  But  where  part  of  the  money  is 
paid  before  the  giving  of  the  affidavit,  the  creditor  does  not,  in  paying 
it,  act  upon  the  statements  contained  in  the  affidavit,  and  therefore 
the  mortgagor  is  not  estopped  from  asserting  the  usurious  nature  of 
the  transaction  so  far  as  the  amount  then  paid  is  concerned.  That  the 
creditor  believes  that  an  estoppel  will  be  made  in  the  future  avails 
nothing. ''* 

§  1496.  Set-off  and  counterclaim. — Upon  a  bill  to  foreclose,  the 
mortgagor  is  allowed  to  set  off  a  debt  due  to  him  from  the  complain- 
ant, not  only  in  cases  where  this  would  be  allowed  in  actions  at  law,'* 
but  also  in  cases  of  peculiar  equity  not  strictly  within  the  rules  of 
law;'^  as  for  instance,  in  an  action  against  a  mortgagor  and  his 
surety  on  a  bond  secured  by  the  mortgage,  a  debt  due  the  mortgagor 

"Real  Estate  Trust  Co.  v.  Rader,  gage  debt.   Henninghausen  v.  Tisch- 

53  How.  Pr.  (N.  Y.)  231.  er,  50  Md.  583.    But  it  has  been  held 

"  Smyth  v.  Lombardo,  15  Hun  (N.  that  the  mortgagor  can  not  set  up 

Y.)  415.  the     mortgagee's     indebtedness     to 

'"Payne  v.  Burnham,  62  N.  Y.  69.  him  as  a  defense  to  foreclosure  pro- 

"  Conner  v.  Smith,  88  Ala.  300,  7  ceedings  instituted  by  reason  of  his 
So.  150;  Knight  v.  Drane,  77  Ala.  failure  to  pay  an  instalment  of  in- 
371;  Gafford  v.  Proskauer,  59  Ala.  terest.  Peterson  v.  Johnson,  20 
264;  Hess  v.  Final,  32  Mich.  515;  Wash.  497,  55  Pac.  932. 
Lockwood  V.  Beckwith,  6  Mich.  168;  ™  Goodwin  v.  Keney,  49  Conn. 
Hunt  V.  Chapman,  51  N.  Y.  555;  563;  Smith  v.  Billings,  170  111.  543, 
National  F.  Ins.  Co.  v.  McKay,  21  49  N.  E.  212;  Raleigh  v  Raleigh, 
N.  Y.  191,  196;  Irving  v.  De  Kay,  35  111.  512;  Salladin  v.  Mitchell,  42 
10  Paige  (N.  Y.)  319;  Holden  v.  Gil-  Nebr.  859,  61  N.  W.  127;  Currie  v. 
bert,  7  Paige  (N.  Y.)  208;  Chapman  Cowles,  6  Bosw.  (N.  Y  )  452-  Hicks- 
V.  Robertson,  6  Paige  (N.  Y.)  627,  ville  &c.  R.  Co.  v.  Long  Island  R 
31  Am.  Dec.  264;  Somerset  Colliery  Co.,  48  Barb.  (N  Y)  355-  Bell  v 
Co.  V.  John,  227  Pa.  228,  75  Atl.  Ward,  10  R.  I.  503.  An  answer  in 
1085.  In  earlier  cases  it  was  held  foreclosure  proceedings  which  al- 
that  the  defendant  could  not  set  off  leges  that  the  mortgage  sought  to 
a  demand,  but  must  resort  to  a  be  foreclosed  is  invalid  and  that 
fx?^^"^\"-  ooT'""''?  \^^^^^J  ^°P^-  defendant  claims  title  under  a  sub- 
(N.  Y.)  239.  A  shareholder  and  sequent  mortgage,  does  not  set  up 
mortgagor  in  a  building  association  a  counterclaim,  but  an  equitable  de- 
may  set  off  claims  held  by  him  fense.  Caryl  v.  Williams,  7  Lans. 
against  it,  in  release  of  his  mort-  (N.  Y.)  416.  ■"<*"!'■ 
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from  the  plaintiff  may  be  allowed  in  set-off.  The  joint  bond  in  such 
case  is  nothing  more  than  a  security  for  the  separate  debt  of  the  mort- 
gagor. The  mortgage  is  executed  by  him  alone,  and  is  a  lien  upon  his 
land,  and  his  interests  alone  are  affected  by  the  foreclosure.  That  a 
joint  judgment  might  be  rendered  on  the  bond  for  any  deficiency  does 
not  exclude  the  allowance  of  the  counterclaim.'^^  The  defense  must  be 
pleaded,^'  and  the  evidence,  to  support  it,  direct  and  definite  in  char- 
acter.''* The  burden  of  proof  is  on  the  defendant.'*  The  defendant 
can  not  make  a  counterclaim,  and  demand  judgment  upon  it,  unless 
the  plaintiff  is  personally  liable  to  him.  His  counterclaim  must  in 
some  way  go  to  qualify  or  defeat  the  plaintiff's  demand.'"  The  mort- 
gagor can  not  set  off  a  demand  he  has  against  a  prior  holder  of  the 
mortgage  and  note,  unless  the  demand  is  founded  on  an  agreement  sup- 
ported by  a  new  consideration,  in  pursuance  of  which  such  holder  pro- 
cured the  mortgage  note,  or  there  is  a  special  equity  which  withdraws 
the  demand  from  the  operation  of  the  general  rule.'^  The  demand 
must  be  of  such  a  nature  as  .will  sustain  an  action  by  the  defendant 
against  the  plaintiff.*^ 

In  an  action  to  foreclose  a  mortgage  for  purchase-money  of  land,  in 
which  a  personal  judgment  is  demanded  for  any  deficiency  of  the  pro- 
ceeds of  sale  to  pay  the  mortgage,  interest,  and  costs,  a  breach  of  the 
covenant  of  seisin  in  plaintiff's  deed  of  the  premises  to  defendant  is  a 
proper  counterclaim.*^  So  is  a  claim  for  shortage  in  the  quantity  of 
land  conveyed,  the  vendor  having  misrepresented  the  quantity.**  The 
defendant's  claim  in  such  case  arises  out  of  a  contract,  and  was  a  cause 
of  action  existing  at  the  commencement  of  the  foreclosure  suit.** 

To  entitle  the  defendant  to  set  off  a  debt,  it  must  have  been  due  to 

"Bathgate  v.   Haskin,   59   N.   T.  &  C.  96;  Mills  v.  Carrier,  30  S.  Car. 

533;   Holbrook  v.  American  F.  Ins.  617,  9  S.  E.  350. 

Co.,  6  Paige  (N.  Y.)  220;  Ex  parte  "-Brown  v.  Scott,  87  Ala.  453,  6 

Hanson,  12  Ves.  346.  So.  384. 

"Lafayette  Trust  Co.  T.  Richards,  »^Cragin  v.  Lovell,  88  N.  Y.  258; 

81  Misc.  338,  143  N.  Y.  S.  483;  Rad-  Vassear  v.  Livingston,  13  N.  Y.  248; 

ford  v.  Smith,  149  Wis.  163,  135  N.  Ward  v.  Comegys,  2  How.  Pr.   (N. 

W.  472.  S.)    (N.  Y.)   428;   McKensie  v.  Far- 

"Cahill  V.  Lauf,  133  111.  App.  607;  rell,  4  Bosw.  (N.  Y.)  192.    A  claim 

Baker  v.  Tustin,  245  Pa.  499,  91  Atl.  may  be  a  valid  set-off. 

891.  ''Merritt  v.   Gouley,  12  N.  Y.   S. 

™Doolittle  V.  Nurnberg  (N.  Dak.),  132;  Wilson  v.  Ott,  173  Pa.  253,  34 

147  N.  W.  400.  Atl.  23,  51  Am.  St.  767. 

'"Williams  v.  Pratt,  10  Cal.  App.  "McMichael  v.  Webster,  54  N.  J. 

625,  103  Pac.  151;   Aultman  &c.  Co.  Eq.  478,  35  Atl.  663. 

V.  Meade,  28  Ky.  L.  208,  89   S.  W.  ^Bathgate   v.    Haskin,    59    N.   Y. 

137;  National  F.  Ins.  Co.  v.  McKay,  533;    Hunt  v.   Chapman,   51   N.   Y. 

21  N.  Y.  191,  196;   Lathrop  v.  God-  555;    Seligman  v.   Dudley,   14   Hun 

frey,  3  Hun  (N.  Y.)  739,  6  Thomp.  (N.  Y.)  186.    It  is  true  that  it  has 
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him  from  the  plaintifE  at  the  time  the  foreclosure  suit  was  commenced.'" 
Generally  a  claim  for  unliquidated  damages  can  not  be  set  off  when  the 
defendant  has  an  adequate  remedy  at  law;*^  but  under  the  codes  of 
practice  in  some  states  such  a  claim  may  be  allowed.*^  As  a  general 
rule  matters  sounding  in  tort  can  not  be  pleaded  by  way  of  set-ofE 
against  a  mortgage  debt.^°  In  some  Jurisdictions,  however,  the  rule 
is  not  strictly  followed,  and  here  a  set-off  or  counterclaim  for  fraud 
and  deceit  in  the  sale  of  the  property  may  be  interposed  in  an  action 
to  foreclose  a  mortgage.^" 

An  overpayment  by  mistake  upon  the  mortgage  may  be  set  up  by 
the  defendant,  who  may  have  judgment  for  the  amount  so  overpaid."^ 
The  defendant  may  set  up  a  claim  for  rent  or  damages  arising  from 
the  occupation  and  use  of  the  property  by  the  plaintiff  prior  to  the 
foreclosure;"^  or  a  claim  for  damages  for  the  wrongful  appropriation 
of  other  security  given  to  secure  the  same  debt  f^  or  a  claim  for  waste 
by  the  mortgagee  in  possession.** 

An  answer  that  the  mortgage  was  given  by  one  partner  to  another 
to  raise  money  for  partnership  purposes;  that,  although  the  partner- 
ship business  had  ceased,  the  parties  were  still  partners;  that,  under 
the  partnership  agreement  and  transactions,  the  plaintiff  is  indebted 
to  the  defendant;  and  that  there  had  been  no  settlement  of  the  part- 
nership affairs, — is  sufBcient  to  entitle  defendant  to  an  accounting,  the 

been  held  that  a  breach  of  the  cov-  219  Pa.  380,  68  Atl.  843;  Cleaver  v. 

enant   of   a   deed   without   eviction  Mathews,  83  Va.  801,  3  S.  E.  439. 

can  not  be  pleaded  in  bar  of  a  suit  ''Mahone  v.  Elliott   (Ga.),  80  S. 

to  foreclose  a  purchase-money  mort-  E.  713;   Peterson  v.  Reid,  76  N.  J. 

gage.    In  McConihe  v.  Fales,  107  N.  Eq.   377,   74   Atl.    662;    Schubart  v. 

Y.  404,  14  N.  B.  285,  it  Is  held  that  Harteau,  34  Barb.  (N.  Y.)  447;  Lig- 

a  failure  of  title  is  no  defense  to  a  not  t.  Redding,  4  B.  D.  Smith   (N. 

foreclosure  suit  without  an  allega-  Y.)  285;  Hattier  v.  Etinaud,  2  De- 

tion  of  fraud  in  sale  or  an  eviction,  sau.  570. 

But    in    that    case    there    was    no  *"  Insurance    Co.    T.    Parker,    64 

breach    of    covenant    set    up    as    a  Nebr.  411,  89  N.  W.  1040;  Watts  v. 

counterclaim  to  reduce  the  amount  Gantt,  42  Nebr.  869,  61  N.  W.  104; 

due  in  equity  upon  the  bond.     The  People  t.  Dennlson,  84  N.  Y.  272; 

late  case  of  Kirtz  v.  Peck,  113  N.  Y.  Bell  v.  Lesbini,  66  How.  Pr.  (N.  Y.) 

222,  21  N.  E.  130,  is  to  the  same  385;  Rogers  v.  "Watson,  81  Tex.  400, 

effect.  17  S.  W.  29. 

*> Conner  v.  Smith,  88  Ala.  300,  7  ^  Secor  v.  Siver   (Iowa),  146  N. 

So.  150;   Thompson  v.  Ellsworth,  1  W.  845. 

Barb.   Ch.    (N.   Y.)    624;    Knapp  v.  " Leach  v.  Vining,  18  N.  Y.  S.  822. 

Burnham,    11    Paige    (N.    Y.)    330;  "^First  Nat.   Bank  v.   Parker,   28 

Holden  v.  Gilbert,  7  Paige   (N.  Y.)  Wash.  234,  68  Pac.  756. 

627.  '"McHard  v.  Williams,  8  S.  Dak. 

"  Gafford    v.    Proskauer,    59    Ala.  381,  66  N.  W.  930,  59  Am.  St.  766. 

264;  .Somerset  Colliery  Co.  v.  John,  «McMichael  v.  Webster,  54  N.  J. 

Eq.  478,  35  Atl.  663. 
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indebtedness  as  alleged  being  a  proper  matter  of  defense."'  Where  the 
plaintiff  demands  a  deficiency  judgment  the  defendant  is  allowed  to 
counterclaim  for  a  breach  of  covenant  of  the  deed  of  plaintiff  against 
incumbrances."" 

The  right  to  amend  at  the  trial  so  as  to  set  up  a  counterclaim  may 
be  denied  where  the  party  at  the  time  of  answering  knew  all  the  facts 
on  which  his  attempted  counterclaim  was  based."^ 

§  1497.  Set-off  where  suit  brought  in  name  of  person  other  than 
real  owner. — If  the  suit  to  foreclose  be  brought  in  the  name  of  a  per- 
son other  than  the  real  owner  of  the  mortgage  note,  the  defendant  may 
have  the  benefit  of  any  defense  or  set-off  he  has  against  the  real  owner. 
No  other  defense  can  be  set  up  on  the  ground  that  the  holder  of  the 
mortgage  security  is  prosecuting  the  foreclosure  for  the  benefit  of  an- 
other person."' 

§  1498.     Set-off  where  suit  regarded  as  proceeding  in  rem. — In 

New  Jersey,  however,  a  foreclosure  suit  is  regarded  as  so  far  a  pro- 
ceeding in  rem  as  to  exclude  the  defense  of  set-off.  Nothing  can  be 
set  up  in  such  suit,  by  way  of  satisfaction  of  the  mortgage,  in  whole  or 
in  part,  except  payment.  There  must  either  have  been  a  direct  pay- 
ment of  part  of  the  debt,  or  an  agreement  that  the  sum  proposed  to  be 
offset  should  be  received  and  credited  as  payment;""  because,  if  there 
was  no  actual  appropriation  by  the  debtor  at  or  before  the  time  of  pay- 
ment, the  creditor  may  apply  the  payment  to  any  other  claim  he  has, 
at  his  discretion.^  An  independent  claim  of  the  mortgagor  can  not  be 
set  off.^  A  payment  on  account  of  the  mortgage  debt  is  not  a  cause  of 
action,  which  must  be  pleaded  as  a  counterclaim  to  entitle  the  defend- 
ant to  prove  it.    An  answer  of  payment  in  full  or  in  part  is  sufficient: 


3 


"» Gassert  v.  Black,  11  Mont.  185,  v.  Bergen,  23  N.  J  Eq.  397;  Dolman 

27  Pac.  791.  v.  Cook,  14  N.  J.  Bq.  56.     It  is  pro- 

»*  Simon  v.  Neef,  144  N.  Y.  S.  753.  vided  by  statute  in  New  Jersey  that 

»'  Levin  v.  Gates,  71  Misc.  234,  128  an  assignee  of  a  mortgage  may  avail 

N.  Y.  S.  746.  himself  of  all  just  set-offs  and  de- 

'^  Chase  v.  Brown,  32  Mich.  225;  fenses  which   would   have  heen  al- 

Spear    v.    Hadden,    31    Mich.    265;  lowed  if  his  assignor  had  brought 

Lathrop  v.  Godfrey,  3  Hun  (N.  Y.)  the  action.    Rev.  Stat.  1877,  p.  708, 

729.  §  31;  Comp.  Stat.  1910,  p.  433,  §  61; 

"  Conaway  v.   Carpenter,   58    Ind.  Woodruff    v.    Morristown    Inst,    for 

477;   Conover  v.  Sealy,  45  N.  J.  Eq.  Savings,  34  N.  J.  Eq.  174. 

589,  19  Atl.  616;  Parker  v.  Hartt,  32  ^Bird  v.  Davis,  14  N.  J.  Eq.  467. 

N.  J.  Eq.  235;  Vanatta  v.  N.  J.  Mut.  ^^  Barnes    v.    Moore,    63    Ga.    164; 

L.  Ins.  Co.,  31  N.  J.  Eq.  17;  William-  White  v.  Williams,  3  N.  J.  Eq.  376. 

son  V.  Fox,  30  N.  J.  Eq.  488;  Dudley  "  Hendrix  v.  Gore,  8  Ore.  406. 
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A  mortgagor  may  avail  himself  by  answer  and  set  ofE  rents  re- 
ceived by  the  mortgagee  in  possession.* 

A  mortgage  to  secure  future  advances  is  valid  only  to  the  amount 
of  the  advances  actually  made;  but  the  mortgagee's  failure  to  com- 
plete the  contemplated  advances  affords  ground  for  only  nominal  dam- 
ages by  way  of  set-off;^  unless,  perhaps,  there  was  an  express  obliga- 
tion to  make  them.  Under  a  covenant  by  the  mortgagee  to  make  par- 
tial releases,  damages  sustained  by  his  refusal  to  release  may  be  a 
matter  of  equitable  offset  to  his  claim  upon  the  mortgage." 

§  1499.  Set-off  of  illegal  interest  paid. — Illegal  interest  previously 
paid  upon  the  mortgage  or  included  in  it  may  be  offset  by  the  mort- 
gagor,'^  as  also  may  be  a  payment  of  a  bonus  in  addition  to  the  lawful 
interest  paid  to  procure  an  extension  of  time  within  which  to  pay  the 
debt.*  But  one  who  has  purchased  subject  to  a  mortgage,  or  has  as- 
sumed its  payment,  is  not  entitled  to  the  benefit  of  usurious  interest 
paid  by  the  mortgagor.' 

§  1500.  Defense  of  outstanding  paramount  title. — To  a  foreclosure 
suit  on  a  purchase-money  mortgage,  it  is  no  defense  that  there  is  an 
outstanding  paramount  title  or  incumbrance  when  there  has  been  no 
actual  eviction.  The  mortgagor  is  left  to  his  remedy  on  the  covenant.^" 
"Where  there  is  a  covenant  against  incumbrances,  the  mortgagor 
may  be  allowed  a  deduction  for  prior  mortgages,  taxes,  assessments, 
or  judgments.  "Where  there  is  a  covenant  of  title  and  there  has  been 
an  eviction  by  title  paramount,  relief  may  be  given  to  the  mortgagor. 

*Krueger  v.  Ferry,  41  N.  J.  Eq.  Bourgardez,  23  Fla.  264,  2  So.  310; 

432;  affd.  Ferry  v.  Krueger,  43  N.  J.  Hanna  v.  Shields,  34  Ind.  84;    Bm- 

Eq.  295,  14  Atl.  811.  mons  v.  Gille,  51  Kans.  178,  32  Pac. 

"Dart  v.  McAdam,   27   Barb.    (N.  916  (quoting  text);   Gayle  v.  Fattle, 

Y.)   187.  14   Md.   69;    Sturgis   Nat.   Bank   v. 

"Warner  v.   Gouverneur,  1   Barb.  Levanseler,  115  Mich.  372,  73  N  W 

(N.  Y.)  36.  399;  McLelland  v.  A.  P.  Cook  Co.,  94 

'Harbison    v.    Houghton,    41    111.  Mich.  528,  54  N.  W.  298;  Pfirrman  v 

522;   Havens  v.  Jones,  45  Mich.  253,  Wattles,  86  Mich.  254,  49  N.  W    40- 

7  N.  W.  818;   Pond  v.  Causdell,  23  McConihe  v.  Fales,  107  N  Y   404   14 

N.  J.  Eq.  181;    Ward  v.   Sharp,  15  N.  E.  285;   York  v.  Allen,  30  n'  Y 

Vt.  115.     See  ante  §  648.  104;    Abbott  v.  Allen,  2  Johns.  Ch. 

«Real  Estate  Trust  Co.  v.  Keech,  (N.  Y.)   519,  7  Am.  Dec.  554-   Piatt 

7   Hun    (N.   Y.)    253;    McGregor   v.  v.  Gilchrist,  3  Sandf    (N    Y  )   118- 

Mueller,  1  Cin.   (Ohio)  486.  Johnson  v.  White,  60  Ore.  611    119 

"Speakman  v.  Oaks,  97  Ala.  503,  Pac.  769;   Edgar  v.  Golden    36*  Ore 

11„S°-  836.  448,  48  Pac.  1118,  60  Pac.  2;   Munro 

Peters  v.  Bowman,  98  IT.  S.  56,  v.  Long,  35  S.  Car.  354   615   14  S   E 

25  L.  ed.  91;  Alden  v.  Pryal,  60  Cal.  824;  Lessly  v.  Bowie  27  S   Car   193' 

215;   Adams  v.  Fry,  29  Fla.  318,  10  3  S.  E.  199;  Kinports  v.  Rawson,  29 

So.  559   (quoting  text) ;   Randall  v.  W.  Va.  487,  2  S.  E.  85. 
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Eelief  may  also  be  given  when  the  mortgagor  has  been  defrauded,  or 
has  by  mistake  obtained  less  land  than  he  bargained  for.  The  fore- 
closure may  also  be  arrested  pending  action  at  law  to  try  the  title  of 
an  adverse  claimant;  but  no  relief  can  be  given  to  the  mortgagor  on 
his  assertion  of  an  outstanding  title  where  there  has  been  no  eviction 
and  no  action  is  pending  to  enforce  it.  In  the  latter  case  the  mort- 
gagor will  be  left  to  his  remedy  at  law  on  the  covenants."^^  A  de- 
fense to  the  foreclosure  of  a  purchase-money  mortgage,  alleged  to  have 
existed  at  the  time  of  its  inception,  can  only  arise  when  fraud  has 
been  practiced  by  the  mortgagee  in  procuring  its  execution,  or  there 
has  been  a  failure  of  consideration.^^  The  mortgagor  must  not  only 
show  the  fraudulent  representations,  but  that  he  relied  upon  them 
and  executed  his  mortgage  accordingly.^^  A  breach  of  the  covenant 
against  incumbrances  in  his  grantor's  deed  is  no  defense  to  a  fore- 
closure of  the  mortgage  unless  the  mortgagor  has  been  evicted.^*  Evic- 
tion from  a  portion  of  the  land  is  a  partial  defense.^  ° 

If,  however,  the  mortgagor  has  been  evicted,  or,  according  to  some 
authorities,  if  an  ejectment  suit  has  been  commenced  against  him  on 
such  outstanding  title,  the  court  will  interfere.^^  In  the  latter  case, 
proceedings  upon  the  mortgage,  even  if  it  be  a  power  of  sale  mortgage 
not  requiring  a  suit,  will  be  enjoined  until  the  action  of  ejectment  is 
determined.^'  Although  there  is  an  objection  to  undertaking  a  set- 
tlement of  unliquidated  damages  in  a  court  of  equity,  yet  this  may  be 
done  either  by  directing  an  issue,  or  by  a  reference  to  a  master  to  ascer- 
tain the  damages,  before  entering  a  decree  upon  the  mortgage;  or 
the  court  may  avoid  this  objection  by  staying  the  foreclosure  suit  until 
the  damages  arising  from  the  failure  of  title  are  ascertained  in  a  suit 
at  law.^^ 

"Redrew  v.  Sparks,  76  N.  J.  Eq.  N.  J.  Eq.  412;   Shannon  v.  Marselis, 

133,  79  Atl.  450.  1  N.  J.  Eq.  413;   Ryerson  v.  "Willis, 

"McConihe   v.    Fales,   107    N.    Y.  81  N.  Y.  277;   "Withers  v.  Morrell,  3 

404,  14  N.  E.  285,  per  Ruger,  C.  J.;  Edw.    (N.  Y.)    560.     "Whether  there 

Rockwell  V.  Wells,  104  Mich.  57,  62  can  be  any  defense  by  way  of  re- 

N.  W.   165;    Frenche  v.   McConnell  coupment,     before     eviction,     was 

(N.  J.  L.),  38  Atl.  687.  questioned  in  Church  v.  Fisher,  40 

"Ackman  v.   Jaster,  179  Pa.   St.  Ind.  145. 

463,  36  Atl.  324.  "Johnson  v.  Gere,  2  Johns.   Ch. 

"Frenche    v.    McConnell     (N.    J.  (N.  Y.)  546;   Edwards  v.  Bodine,  26 

L.),  38  Atl.  687.  "Wend.   (N.  Y.)   109.     But  see  to  the 

"  Chaffey    v.    Boggs,    179    Pa.    St.  contrary,  Piatt  v.  Gilchrist,  3  Sandf. 

301,  36  Atl.  241.  (N.  Y.)  118,  and  cases  cited. 

"Taylor   v.   "Whitmore,    35    Mich.  "Couse  v.  Boyles,  4  N.  J.  Eq.  212, 

97;    Price  v.  Lawton,  27  N.  J.  Eq.  38  Am.  Dec.  514;  Coster  v.  Monroe 

325;  Glenn  v.  Whipple,  14  N.  J.  Eq.  Mfg.  Co.,  2  N.  J.  Eq.  467. 
50;    "Van  Waggoner  v.   McEwen,   2 
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The  same  rule  applies  to  a  bill  to  enforce  a  lien  for  purchase-money. 
"The  rule,"  says  Mr.  Justice  Swayne  of  the  Supreme  Court,  "is 
founded  in  reason  and  justice.  A  different  result  would  subvert  the 
contract  of  the  parties,  and  substitute  for  it  one  which  they  did  not 
make.  In  such  eases  the  vendor  by  his  covenants,  if  there  be  such, 
agrees  upon  them,  and  not  otherwise,  to  be  responsible  for  defects  of 
title.  If  there  are  no  covenants,  he  assumes  no  responsibility,  and  the 
other  party  takes  the  risk.  The  vendee  agrees  to  pay  according  to  his 
contract,  and  secures  payment  by  giving  a  lien  upon  the  property. 
Here  it  is  neither  expressed  nor  implied  that  he  may  refuse  to  pay 
and  remain  in  possession  of  the  premises ;  nor  that  the  vendor  shall  be 
liable  otherwise  than  according  to  his  contract."^^ 

§  1501.  Allegations  of  failure  of  title. — This  defense  is  founded  on 
the  covenants.  An  answer  to  a  suit  to  foreclose  a  mortgage  given  for 
the  purchase-money,  which  alleges  a  failure  of  title,  must,  in  the  ab- 
sence of  any  allegation  of  fraud,  either  set  out  the  deed  or  the  cove- 
nants contained  in  it;^"  because  the  defense  is  founded  on  the  cove- 
nants of  warranty  or  seisin.  Therefore,  where  the  deed  contains  no 
such  covenants,  as  in  the  case  of  a  deed  made  by  executors,  containing 
no  covenants  except  against  the  acts  of  themselves  and  their  testator, 
it  is  no  defense  that  a  portion  of  the  property  was  covered  by  an  in- 
cumbrance not  specified  in  the  covenant.^^  The  existence  of  a  lease 
upon  part  of  the  premises  is  no  defense  to  a  suit  to  foreclose  the  pur- 
chaser's mortgage,  if  it  is  no  breach  of  any  of  the  covenants  of  his 
deed,  and  his  grantor  did  not  fraudulently  mislead  him.^^  No  cove- 
nant will  be  implied  in  such  a  mortgage.^^ 

A  purchaser  who  has  not  been  disturbed  and  has  not  suffered  any 
damages  can  not  defend  against  a  purchase-money  mortgage  given  to 
a  corporation,  on  the  ground  that  the  corporation  has  failed  to  perform 
an  agreement  executed  by  its  president  without  authority.^* 

§  1502.    Failure  of  title  where  mortgagor  in  undisturbed  possession. 

— If  the  mortgagor  is  in  undisturbed  possession,  and  no  suit  .is  pend- 
ing for  the  possession  of  the  property  by  an  adverse  claimant,  the 
courts  will  not  generally  interfere  to  restrain  the  vendor  from  fore- 

'» Peters  v.  Bowman,  98  U.  S.  56,  396;    Sandford  v.  Travers.  40  N   Y. 

25  L.  ed.  91.  140. 

»Churcli  V.   Fisher,   46   Ind.   145.  "=  Sandford    v.    Travers,    7    Bosw. 

See  also  Davis  v.  Bean,  114  Mass.  (N.  Y.)   498. 

358,    360;     Roake    v.    Sullivan,     69  ="  Brown  v.  Phillips,  40  Mich.  264. 

Misc   429,  125  N.  Y.  S.  835.  « Sturgis    National    Bank    v.    Le- 

^  Barry  v.  Guild,  126  111.  439,  18  vanseler,   115   Mich.   372    73   N    W 

N.  E.  759;   Niles  v.  Harmon,  80  111.  399. 
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closing  a  mortgage  given  for  the  price  of  land  conveyed  with  full  cove- 
nants of  warranty,  on  account  of  any  alleged  defects  in  the  title  not 
amounting  to  a  total  failure  of  consideration,  unless  there  was  fraud 
in  the  sale.''°  For  will  they  allow  a  counterclaim  on  account  of  an 
outstanding  incumbrance,  unless  the  mortgagor  has  paid  such  incum- 
brance in  whole  or  in  part,  or  has  lost  the  land  in  whole  or  in  part  un- 
der such  incumbrance.'''  Before  this  defense  will  avail,  there  must  be 
either  an  eviction  or  something  tantamount  to  it.''^ 

It  is  not  always  necessary  that  the  purchaser  should  show  that  he 
has  been  dispossessed  to  establish  eviction;  it  may  be  established  by 
proof  that  at  the  time  of  his  purchase  the  lands  were  in  the  actual  pos- 
session of  one  claiming  under  a  title  hostile  to  his  vendor,  by  reason 
of  which  he  had  not  and  could  not  obtain  possession.^*    Neither  is  it 


"Byrd  v.  Turpin,  62  Ga.  591; 
Douglass  V.  Thomas,  103  Ind.  187, 
188;  Stahl  v.  Hammontree,  72  Ind. 
103;  Mahoney  v.  Robbins,  49  Ind. 
147;  McLelland  v.  A.  P.  Cook  Co., 
94  Mich.  548,  54  N.  W.  298;  Smith 
v.  Fitlng,  27  Mich.  148;  Key  v.  Jen- 
nings, 66  Mo.  356,  368;  Hulfish  v. 
O'Brien,  20  N.  J.  Eq.  230;  Hile  V. 
Davison,  20  N.  J.  Eq.  228;  Miller  v. 
Gregory,  16  N.  J.  Eq.  274;  Glenn  v. 
Whipple,  12  N.  J.  Eq.  50;  Van  Wag- 
goner V.  McEwen,  2  N.  J.  Eq.  412; 
Shannon  v.  Marsels,  1  N.  J.  Eq.  413, 
426;  Frenche  v.  McConnell  (N.  J. 
L.),  38  Atl.  687;  Peabody  v.  Kent, 
213  N.  Y.  154,  107  N.  E.  51;  Ryerson 
V.  Willis,  81  N.  Y.  277;  Parkinson 
v.  Sherman,  74  N.  Y.  88,  30  Am. 
Rep.  268;  York  v.  Allen,  30  N.  Y. 
104;  Curtiss  v.  Bush,  39  Barb.  (N. 
Y.)  661;  Banks  v.  Walker,  3  Barb. 
Ch.  (N.  Y.)  438;  Miller  v.  Avery,  2 
Barb.  Ch.  (N.  Y.)  582;  Sandford  v. 
Travers,  7  Bosw.  (N.  Y.)  498;  With- 
ers V.  Morrell,  3  Edw.  (N.  Y.)  560; 
Leggett  V.  McCarty,  3  Edw.  (N.  Y.) 
124;  Denston  v.  Morris,  2  Edw.  (N. 
Y.)  37;  Burke  v.  Nichols,  21  How. 
Pr.  (N.  Y.)  459,  34  Barb.  430,  2 
Keyes  670;  Parkinson  v.  Jacobson, 
13  Hun  (N.  Y.)  317;  Chesterman  v. 
Gardner,  5  Johns.  Ch.  (N.  Y.)  29,  9 
Am.  Dec.  265;  Abbott  v.  Allen,  2 
Johns.  Ch.  (N.  Y.)  519,  7  Am.  Dec. 
554;  Bumpus  v.  Platner,  1  Johns. 
Ch.  (N.  Y.)  213,  218;  Davison  v.  De 
Freest,  3  Sandf.  Ch.  (N.  Y.)  456; 
Edwards  v.  Bodine,  26  Wend.  (N. 
Y.)    109;    Tallmadge  v.   Wallis,   25 


Wend.  (N.  Y.)  107;  Lessly  v.  Bowie, 
27  S.  Car.  193,  3  S.  E.  199;  Childs 
v.  Alexander,  22  S.  Car.  169,  185; 
Van  Lew  v.  Parr,  2  Rich.  Eq.  (S. 
Car.)  321,  350;  Whitworth  v.  Stuck- 
ey,  1  Rich.  Eq.  (S.  Car.)  404,  410; 
Darling  v.  Osborne,  51  Vt.  148.  Mr. 
Justice  Nelson,  in  Patton  v.  Tay- 
lor, 7  How.  (U.  S.)  132,  159,  12  L. 
ed.  637,  referring  to  several  author- 
ities there  cited,  said:  "These  cases 
will  show  that  a  purchaser,  in  the 
undisturbed  possession  of  the  land, 
will  not  be  relieved  against  the  pay- 
ment of  the  purchase-money  on  the 
mere  ground  of  defect  of  title,  there 
being  no  fraud  or  misrepresenta- 
tion; and  that,  in  such  a  case,  he 
must  seek  his  remedy  at  law  on  the 
covenants  in  his  deed;  that  If  there 
is  no -fraud,  and  no  covenants  to  se- 
cure the  title,  he  is  without  rem- 
edy, as  the  vendor,  selling  in  good 
faith,  is  not  responsible  for  the 
goodness  of  his  title  beyond  the  ex- 
tent of  his  covenants  in  the  deed." 
This  doctrine  is  affirmed  in  Noonan 
V.  Lee,  2  Black  (U.  S.)  499,  508,  17 
L.  ed.  278;  Peters  v.  Bowman,  98 
tr.  S.  56,  25  L.  ed.  91;  and  is  sus- 
tained also  in  Hill  v.  Butler,  6  Ohio 
St.  207,  where  numerous  cases  are 
cited.    See  ante  §  1355,  near  end. 

=«  Evans  v.  McLucas,  12  S.  Car.  56. 

"Piatt  V.  Gilchrist,  3  Sandf.  (N. 
Y.)  118.  In  this  case  the  earlier 
cases  are  reviewed  at  length. 

^Withers  v.  Powers,  2  Sandf.  Ch. 
(N.  Y.)  350. 
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necessary  that  lie  should  resist  the  claim  tinder  the  paramount  title,  or 
even  await  eviction  by  legal  process.  He  may  voluntarily  surrender 
possession ;  but  then  must  stand  ready  to  show  that  the  title  to  which 
he  surrendered  was  paramount,  and  was  covered  by  his  grantor's  cove- 
nants of  warranty."'  If  a  judgment  for  the  possession  of  the  prop- 
erty be  recovered  against  him,  his  delivery  of  possession,  without 
awaiting  expulsion  by  legal  process,  is  an  eviction.^"  The  mortgagor 
may  safely  pay  the  adverse  claimant  with  the  consent  of  his  mort- 
gagee that  the  amount  may  be  applied  in  reduction  of  the  mortgage 
debt,  if  he  obtain  sufficient  evidence  of  such  consent.^^ 

The  defense  of  eviction  can  not  be  set  up  by  one  who  has  merely 
purchased  the  equity  of  redemption  subject  to  the  mortgage,  without 
assuming  any  personal  liability  for  it,  or  against  whom  no  personal 
claim  is  made,  merely  upon  the  ground  that  he  is  the  assignee  of  the 
plaintiff's  covenants.^"  Eviction  is  no  defense  when  no  right  or  title 
to  the  part  of  the  land  from  which  the  mortgagor  is  evicted  was  con- 
veyed to  him ;  as  where  a  building  and  fence,  not  specified  in  the  deed, 
encroached  on  an  adjoining  lot.^' 

§  1503.  Cases  exceptional  to  general  rule.-rJThe  rule  generally  is 
that  above  stated,  that  the  entire  want  of  title  in  the  vendor,  or  the 
partial  failure  of  it,  is  no  defense  to  the  action,  unless  fraud  be  shown 
or  the  mortgagor  has  been  evicted.^*  Yet  it  has  been  held  by  several 
courts  that  the  mortgagor  may  defend  by  a  recoupment  or  offset  of 
damages  for  a  breach  of  the  covenants  in  the  deed  to  him,  to  the  ex- 
tent of  the  damages  sustained,  if  these  are  determined  so  that  they 
may  be  deducted,  whether  the  failure  of  title  be  complete  or  partial."^ 
A  breach  of  covenant  in  the  vendor's  deed  is  a  defense,  where  it  is 
shown  that  the  vendor  is  unable  to  respond  to  the  damages  occasioned 

^Cowdrey  v.  Coit,  44  N.  Y.  382,  «Robards  v.  Cooper,  16  Ark.  288; 

392,    4    Am.    Rep.    690,    per    Gray,  Conwell    v.    Clifford,    45    Ind.    392; 

Comr.;  York  v.  Allen,  30  N.  Y.  104;  Church    v.     Fisher,    40     Ind.    145- 

Simers  v.  Saltus,  3  Den.  (N.  Y.)  214.  Plowman   v.    Shidler,    36    Ind.    484; 

=°Dyett  V.  Pendleton,  8  Cow.   (N.  Hanna  v.  Shields,  34  Ind.  84;   Rog- 

^■IJ?'^-        ^           ,       „  ers  v.  Place.  29  Ind.  577;   Hume  v. 

^  Hart  V.  Carpenter,  36  Mich.  402.  Dessar,    29     Ind.     112;     Jordan    v. 

After  the  death  of  the  mortgagee,  Blackmore,  20  Ind.  419;  Hubbard  v 

there  may  be  difficulty  In  proving  Chappel,    14    Ind.    601;    Conklin   v 

his  oral  admissions.  Bowman,  7  Ind.  533;  Buell  v.  Tate, 

==Brou    y     Becnel,    20    La.    Ann.  7  Blackf.  (Ind.)  55;   Booth  v.  Ryan, 

254;    Van  Houten  v.  McCarty,  4  N.  31  "Wis.  45 

J.  Eq.  141;    National  F.  Ins.  Co.  v.  =»Coy    v.'    Downie,    14    Fla     544- 

McKay,    21    N.    Y.    191.      See    also  Chambers   v.    Cox,    23    Kans!    393;' 

Sandford  V.  Trayers   40  N  Y   140.  Scantlin    v.    Allison,    12    Kans.    85 

T^Z  7^%\  9^n  ,°^  ^  ^^^-  ^PP-  Mendenhall  v.  Steckel,  47  Md.  453; 
Dec.  (N.  Y.)  260,  2  Keys  670.  Lowry  v.  Kurd,  7  Minn.  356;    Hall 
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by  the  breach.^"  When  a  remedy  upon  the  covenants  would  be  inef- 
fectual, as,  for  instance,  when  the  mortgagee  is  insolvent,  the  defend- 
ant, in  a  suit  upon  the  note  or  mortgage,  may  set  up  the  damages  on 
the  covenants.^^ 

§  1504.  Covenant  broken  at  time  suit  is  .brought. — ^When  the  cove- 
nant is  broken  at  the  time  the  suit  is  brought  to  recover  the  purchase- 
money,  and  the  amount  claimed  under  it  is  certain,  the  purchaser  is 
entitled  to  detain  the  purchase-money  to  the  extent  to  which  he  would 
at  that  time  be  entitled  to  recover  damages  upon  the  covenant,  in 
order  to  avoid  circuity  of  action.  It  is  therefore  held  that  a  breach  of 
the  covenant  of  seisin  in  the  vendor's  deed  may  be  set  up  as  a  defense 
to  an  action  for  the  foreclosure  of  a  mortgage  given  for  the  purchase- 
money,  although  a  breach  of  the  covenant  of  warranty  may  not.^^  A 
total  failure  of  title  is  a  total  failure  of  consideration.  The  obligation 
of  the  mortgagor  is  not  made  for  a  covenant  of  the  mortgagee,  but  for 
the  land ;  and  if  the  land  fails  to  pass,  the  promise  of  the  mortgagor  is 
a  mere  nudum  pactum.  The  damages  in  an  action  on  the  covenant 
would  be  the  same  as  the  consideration  for  the  promise ;  and  it  is  just 
that  the  mortgagor  should,  be  allowed  to  show  a  total  failure  of  consid- 
eration instead  of  being  compelled  to  seek  his  remedy  on  the  cove- 
nants.** 

A  covenant  against  incumbrances  is  broken  at  the  time  of  the  con- 
veyance if  a  third  person  then  had  an  interest  in  or  lien  upon  the  land 
granted  which  diminished  the  value  of  the  absolute  interest  in  the 
same,  while  at  the  same  time  the  fee  passed  by  the  deed.  If  an  in- 
cumbrance upon  land  conveyed  to  the  grantee  by  deed  containing  such 
a  covenant  be  fixed  and  capable  of  deduction  out  of  the  grantee's  pur- 
chase-money mortgage,  a  suit  upon  such  mortgage  is  by  some  courts 

V.  Gale,  14  Wis.   54;    Kelly  v.  Ker-  such  case,  a  failure  of  title  to  the 

shaw,    6    Utah    239,    14    Pac.    804;  land  might  be  interposed  in  an  ac- 

Walker  v.  'Wilson,  13  Wis.  522.  tlon  on  the  mortgage.    Rice  v.  God- 

'"McLemore   v.    Mabson,   20   Ala.  dard,   14  Pick.    (Mass.)    293;    Tall- 

137.  madge  v.  Wallis,  25  Wend.   (N.  Y.) 

■"Knapp  V.  Lee,  3  Pick.   (Mass.)  107.    So  might  he  have  reserved  a 

452.  portion   of  the  purchase-money,   by 

**  Latham  v.  McCann,  2  Nebr.  276.  agreement,  to  await  the  clearing  up 

The   court   says:     "The   parties   in  of  any  suspicion  on  the  title;  but  he 

this  case,  as  in  every  other  case,  chose,  for  some  reason,  to  accept  a 

must  be  bound  by  the  bargain  they  deed  with   covenants   of  warranty, 

have    chosen    to    enter    into.      The  He  can  not  now  come  forward  and 

grantee    might    have    demanded    a  say  he  will  pay  his  note  and  mort- 

covenant    of   seizin — the   assurance  gage   upon   certain   alleged   defects 

that  the  grantor  had,  at  the  time  of  being  remedied." 

making  his   deed,  the  very  estate,  '»Wilber  v.  Buchanan,  85  Ind.  42; 

both    as   to    quantity   and    quality.  Rice  v.  Goddard,  14  Pick.   (Mass.) 

that   he   professed   to    convey.     In  293. 
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allowed  to  proceed  to  judgment,  when  the  amount  of  the  incumbrance 
may  be  offset  against  the  amount  of  the  mortgage  ;*"  and  if  a  sale  be 
had,  the  proceeds  will  be  applied  in  the  first  place  to  discharge  the 
incumbrance,  and  the  amount  so  applied  deducted  from  the  mortgage 
debt.*^  But  in  other  courts,  and  more  generally,  it  is  held  that  unless 
the  defendant  has  been  at  cost  to  extinguish  the  incumbrance,  or  has 
suffered  through  its  enforcement,  he  can  be  allowed  only  nominal  dam- 
ages.*" 

The  possession  of  a  third  person,  without  right  and  without  the  con- 
sent of  the  grantor,  does  not  constitute  an  incumbrance,  or  a  breach 
of  a  covenant  in  the  grantor's  deed  against  incumbrances;  conse- 
quently the  purchaser  who  has  given  a  mortgage  for  a  portion  of  the 
purchase-money  can  not  charge  the  mortgagee  with  rent,  or  for  dam- 
ages equal  to  rent,  for  the  period  during  which  such  third  person  has 
held  possession.*'  Thus  it  is  held  that  if  there  be  a  breach  of  the  cove- 
nant against  incumbrances  by  reason  of  the  existence  of  tax  liens,  the 
amount  of  these  would  be  a  proper  oifeet  to  the  amount  due  on  the 
mortgage.**  But  if  for  any  reason  a  decree  can  not  be  made  for  the 
mortgagee  directing  a  deduction  of  the  amount  due  on  the  prior  in- 
cumbrances against  which  the  mortgagor  is  protected  by  the  covenant, 
as,  for  instance,  when  such  incumbrances  exceed  the  amount  of  the 
mortgage,  the  foreclosure  suit  upon  the  latter  will  be  stayed  until  the 
property  has  been  released  from  such  incumbrances.*^  A  provision  in 
the  purchase-money  mortgage  for  a  release  from  a  prior  mortgage  on 
the  mortgagor's  paying  certain  sums  does  not  form  an  exception  to 
the  rule,  that  the  grantor  who  has  conveyed  by  deed  having  the  usual 
covenants,  including  a  covenant  against  incumbrances,  must  procure 
a  release  from  such  prior  mortgage  before  he  is  entitled  to  a  decree  of 
foreclosure  on  the  purchase-money  mortgage.  *° 

But  if  the  purchase-deed  contained  no  covenant  against  incum- 
brances, the  purchaser,  on  a  foreclosure  of  a  mortgage  given  by  him 

*>  Stephens  v.  Weldon,  151  Pa.  St.  Car.    56;    McCrady   v.   Brisbane,   1 

520,  25  Atl.  28;   Dunn  v.  Olney,  14  Nott  &  McCord  (S.  Car.)  104,  9  Am. 

Pa.  St.  219;   In  re  McGill,  6  Pa.  St.  Dec.  676. 

504.  *=Dinsmore  v.   Savage,   68   Maine 

"  See  post  §  1698,  last  clause.   See  191. 

also  Smith  v.  Fiting,  37  Mich.  148,  « Union  Nat.  Bank  v.  Pinner,  25 

151,    per    Marston,    J.;    Coffman    v.  N.  J.  Bq.  495;    Van  Riper  v.  Will- 

Scoville,   86    111.   300;    Patterson   v.  iams,   2    N.    J.    Eq.    407;    White   v. 

Sweet,  3  Bradw.   (111.)   550.  Stretch,  2  N.  J.  Eq.  76. 

"Prescott    V.    Trueman,    4    Mass.  '^Dayton  v.  Dusen^ury,   25  N.  J. 

627,  3  Am.  Dec.  249;   Delavergne  v.  Bq.  110. 

Norris,  7  Johns.  (N.  Y.)  358,  5  Am.  "Stiger   v.   Bacon,   29    N.    J.    Bq. 

Dec.  281;   Evans  v.  McLucas,  12  S.  442. 
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for  part  of  the  purchase-money,  can  not  ofPset  an  incumbrance,  such  as 
taxes,  existing  as  a  lien  upon  the  land  at  the  time  the  premises  were 
conveyed  to  him.*^ 

§  1505.  Breach  by  mortgagee  of  independent  covenant. — The  breach 
by  the  mortgagee  of  an  independent  covenant  is  no  defense 
to  the  foreclosure  of  a  mortgage  vrhich  by  its  terms  has  become 
due  and  payable.  Where,  for  instance,  a  mortgage  is  given  in  part 
payment  of  the  purchase-money  of  the  premises,  and  at  the  same 
time  the  mortgagee  executes  a  covenant  to  the  purchaser  that  he  will 
immediately  procure  releases  of  their  title  from  certain  persons  named, 
who  are  reputed  to  have  some  claim  upon  the  lands,  the  covenant  is 
not  dependent  upon  the  payment  of  the  mortgage  money,  and  does  not 
constitute,  with  the  mortgage,  a  condition  that  the  mortgage  shall  be 
paid  when  the  releases  shall  be  procured.^^ 

§  1506.    Fraud  of  vendor  as  defense  to  purchase-money  mortgage. 

— But  if  the  sale  was  effected  by  the  vendor's  fraud,  as  by  fraudulently 
procuring  and  exhibiting  as  true  a  false  abstract  of  title,  the  purchaser 
may  have  the  mortgage  and  the  conveyance  rescinded.*'  Fraud  is  a 
defense  only  when  it  was  practiced  upon  the  defendant  by  the  mort- 
gagee or  his  agents,  or  with  his  knowledge.^"  The  mortgagor  may  also 
set  up  a  counterclaim  for  damages  occasioned  by  the  fraud  practiced 

"  Bandendistel  v.  Zabriskie,  50  N.  importance,  a  breach  of  which,  if 
J.  Eq.  433,  26  Atl.  455.  Beasley,  C.  he  should  be  unable  to  procure 
J.,  said:  "In  such  a  situation  the  them,  would  subject  him  to  small 
understanding  is  that  the  grantor  damages;  but  he  might  be  unwill- 
does  not  stipulate  that  the  premises  ing  to  bind  himself  to  forfeit  $2,500 
are  free  from  liens,  but  that,  to  the  of  the  purchase-money  if  he  could 
contrary,  if  liens  exist,  and  the  not  obtain  the  releases.  The  par- 
grantee  shall  be  evicted  under  ties  could  have  made  the  bargain 
them,  the  grantor  will  indemnify  either  way.  They  chose  to  make, 
him  for  such  damage.  The  conse-  and  did  make,  independent  cove- 
quence  is  that  there  is  no  covenant,  nants.  And  there  is  no  principle 
express  or  implied,  for  the  removal  established  in  courts  of  equity  by 
of  incumbrances,  and  for  a  court  of  which  an  effect  will  be  given  to 
equity  to  decree  a  removal  would  such  covenants  different  from  their 
be  to  order  a  specific  performance  legal  effect,  and  independent  cove- 
of  a  pure  interpolation.  There  can  nants  turned  into  conditional,  be- 
be  no  deduction  from  the  purchase-  cause  it  will  give  better  protection 
money  by  reason  of  the  existence  of  to  a  party,  or  will  diminish  litiga- 
a  covenant  for  further  assurance."  tion."     See  also  Duryee  v.  Linshei- 

"  Coursen  v.  Canfield,  21  N.  J.  Eq.  mer,  27  N.  J.  Eq.  366. 

92.       "The     mortgagee,"     said     the  "Rebards  v.  Cooper,  16  Ark.  288; 

Chancellor,  "has  a  right  to  say  in  Furman  v.  Meeker,  24  N.  J.  Eq.  110; 

hcBC    foedera   non    veni.      He    might  Booth  v.  Ryan,  31  Wis.  45. 

have  been  willing  to  bind  himself  '"Aikin  v.  Morris,  2  Barb.  Ch.  (N. 

in  a  covenant  to  procure  releases  Y.)  140. 
which  he  knew  were  of  little  or  no 
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by  the  mortgagee  in  the  sale  of  the  premises  to  the  mortgagor  ;^^  such 
as  a  misrepresentation  as  to  the  amount  of  the  land;^^  its  quality  and 
value  f^  and  if  such  damages  exceed  or  equal  the  amount  of  the  mort- 
gage, the  claim  under  the  mortgage  will  be  ■wholly  defeated.^* 

But  fraud  in  the  sale  of  one  of  several  tracts  of  land  under  one  con- 
tract, but  conveyed  by  separate  deeds,  can  not  be  set  up  as  a  defense  in 
a  suit  to  foreclose  a  purchase-money  mortgage  upon  another  of  such 
tracts.^" 

§  1506a.  Mistake  as  to  quantity  of  land  conveyed. — ^A  mere  mis- 
take of  both  parties  as  to  the  quantity  of  land  conveyed  is  no 
ground  of  defense  to  a  mdrtgage  given  for  the  purchase-money,  there 
being  no  fraud  or  misrepresentation  by  the  grantor.®*  But  it  would 
seem  that  a  misrepresentation  by  the  grantor,  though  made  under  a 
mistake  as  to  his  own  rights,  but  acted  upon  by  the  purchaser,  may  be 
ground  for  relief  in  respect  to  a  mortgage  given  to  the  grantor  for  the 
purchase-money.^^  The  deficiency  in  the  property  conveyed  may  be  so 
serious  that  it  may  be  regarded  as  evidence  of  imposition  or  fraud,  and 
in  such  case  the  rule  is  to  allow  such  a  reduction  of  the  purchase- 
money  as  will  compensate  the  purchaser  for  the  value  of  the  land 
lost.=8 

"  Allen  v.  Shackelton,  15  Ohio  St.  chase-money  mortgage,  "as  it  seems 
145.  The  fraud  alleged  in  this  case  to  us  now,"  say  the  court,  "the  de- 
was  a  misrepresentation  of  the  fendant  appears  to  be  entitled  to  a 
boundaries  of  the  lot,  and  the  prop-  deduction  for  the  proportionate 
erty  covered  by  the  mortgage.  value  of  the  2  feet  8  inches  which 

«' Dayton  v.  Melick,  32  N.  J.  Eq.  'he  did  not  get  to  the  40   feet  for 

570,  27  N.  J.  Eq.  362.  which   he   agreed   to   pay,   and   for 

•«  Kobiter  v.  Albrecht,  82  Wis.  58,  which  the  deed  was  made.     But  we 

51  N.  W.  1124.  do    not    decide    even    that    conclu- 

"  Grant  v.  Tallman,  20  N.  Y.  191^  sively,   nor   do   we   decide   whether 

75  Am.  Dec.   384;    Lathrop  v.  God-  he  may  recover  more  than  that  pro- 

frey,  6  Thomp.  &  C.   (N.  Y.)   96,  3  portion.     We  reverse  the  judgment 

^™  J^,^-  of  the  court  below  to  enable  the  de- 

=^  Hicks  V.  Jennings,  4  Fed.  855.  fendant  to   lay  his   facts  before  a 

""Clark  V.  Davis,  32  N.  J.  Eq.  530;  jury,  and  have  the  judgment  of  the 

Northrop  V.   Sumney,  27  Barb.    (N.  law  upon  them  when  they  are  all 

Y  )  196;   Dresbach  v.  Stem,  41  Ohio  known."     In  Tyson  v.   Eyrick,  141 

„p*;- ,.         T      .•      .  ^  P^-  St.  296,  21  Atl.   635,  a  defense 

Yl^sq   nm  Ts  w''*':?'!?^^ /^-  ^^^  ^""^^^  to  the  extent  of  the 

Del  ^R?     io  .,y^?T^-  t^^'  ^i^-  ^^'"^  °f  the   strip   of  one  foot  in 

?1  Vt   /qs  ^^^^  ^-  ^''^"'  ^'^^^'  to  ^liich  title  could  not  be 

"srnmpt^a   „    -no, -.1  ir.    T,  ^^"^^^^      ^^    Rodgers    v.    Olshoffsky, 

534    26  AU    618      T^  th  v'    ^^*   f.^'     ^^"  ^^^  ^^^  "^'  ^  Atl.  44.  the  cour 
bii    ib  AU.   618.     In  this  case  the     did   not  allow  the  defense   for  th? 

r?ot"40  feefin'^Sdth''.'?  ^"Tl    ^'^''''^'^'  ^hich  wS  T  ?    eet  on 
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In  an  action  to  foreclose  a  purchase-money  mortgage,  evidence  of  a 
deficiency  in  the  land  can  not  be  admitted  under  a  general  denial  of 
liability,  but  must  be  specially  pleaded.^* 

A  purchaser  who  has  assumed  an  existing  mortgage  can  not  set  up 
in  defense  to  a  foreclosure  suit  upon  it  that  his  grantor  misstated  the 
number  of  acres  conveyed,  and  that  the  mortgagee,  when  he  sold  the 
land  to  such  vendor,  made  a  similar  misstatement ;  for  the  purchaser 
and  mortgagee  are  not  in  such  case  privies  in  contract.*" 

§  1506b.  Violation  of  law  by  mortgagee  as  defense. — A  mortgagee 
may  be  denied  the  right  to  foreclose  where  his  right  to  foreclose  must 
be  based  on  his  illegal  act.  This  was  the  conclusion  where  it  was  sought 
to  foreclose  a  mortgage  that  had  been  released  and  canceled  of  record 
and  this  was  done  to  avoid  the  taxation  of  the  mortgage  and  the  law  of 
the  state  made  such  a  transaction  a  crime.*^  In  another  case,  however, 
it  was  held  not  an  obstacle  to  foreclosure  that  the  lender  took  the 
mortgage  in  the  name  of  a  nonresident,  for  the  purpose  of  evading 
taxation  to  which  the  mortgage  would  have  been  subject  if  executed  in 
the  name  of  the  resident  lender."^ 

§  1507.  Defense  of  mistake  as  against  assignee. — An  assignee  of 
a  mortgage  not  due  is  not  subject  to  this  defense.  Failure  of  title  to 
a  part  of  the  premises  for  the  purchase-money  of  which  the  mortgage 
was  given  is  no  defense  to  an  action  by  an  assignee  of  the  mortgage 
who  purchased  it  before  due,  and  without  notice  of  such  failure."^ 
And  as  already  stated  such  defense  would  not,  generally,  avail  against 
the  original  mortgagee,  for  the  mortgagor's  remedy  would  be  on  the 
covenants  of  the  deed  of  purchase ;  but  when  the  defense  may  be  taken, 
the  defendant  may  show  that  the  assignment  of  the  mortgage  was  col- 
orable only,  and  that  the  mortgagee  is  still  the  equitable  owner.** 

§  1507a.    Assumption  of  mortgage  by  grantee  of  mortgagor. — The 

fact  that  a  subsequent  purchaser  had  assumed  the  mortgage  debt  is 
an  affirmative  defense  in  favor  of  the  mortgagor  and  must  be  affirma- 
tively alleged  in  an  action  to  foreclose  brought  against  the  mortgagor 
and  his  subsequent  purchaser.''^     The  allegation  that  the  grantee  of 

"» Tron  V.  Yohn,  145  Ind.  272,  43  »» Stilwell  v.  Kellogg,  14  Wis.  461. 

N.  E.  437.  See  ante  §§  834-847. 

"Davis  V.  Clark,  33  N.  J.  Eq.  579;  "Lathrop  v.  Godfrey,  3  Hun   (N. 

Clark  v.  Davis,  32  N.  J.  Eq.  530.  Y.)  739. 

°-  Will  V.  Brookhart,  149  Iowa  426,  "=  Hibernia  Sav.  &c.  See.  v.  Dick- 

128  N.  W.  337.  Inson  (Cal.),  140  Pac.  265. 

"^Waterbury     v.    McKlnnon,    146 
Fed.  737,  77  C.  C.  A.  294. 
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the  mortgagor  assumed  the  payment  of  the  mortgage  debt  in  writing 
as  a  consideration  for  the  deed  will  generally  be  held  confessed  unless 
denied.^° 

§  1508.  Validity  of  title  as  condition  precedent  to  payment  of 
mortgage. — Validity  of  title  may  be  made  a  condition  precedent  to 
the  payment  of  the  mortgage.  Where  the  mortgage  and  note  are  con- 
ditioned that  the  note  shall  not  be  deemed  due  and  payable  until  the 
title  of  the  grantor,  which  was  known  to  be  defective  as  to  a  portion  of 
the  premises,  is  perfected,  the  mortgagor  may  set  up  the  nonperform- 
ance of  this  condition  as  a  defense,  and  be  allowed  the  value  of  that 
portion  of  the  property  in  set-off;  but  he  should  be  required  at  the 
same  time  to  release  whatever  title  he  may  have  acquired  to  it  by  his 
deed.^^  A  mortgage  for  purchase-money  has  been  regarded  as  condi- 
tional upon  the  title,  even  when  the  condition  is  not  expressed.  And 
so  where  a  mortgage  was  given  of  one  tract  of  land  to  secure  the  pur- 
chase-money of  another  tract,  which  the  mortgagee  covenanted  by  his 
bond  to  convey  with  covenants  of  warranty,  in  an  action  to  foreclose 
the  mortgage  the  failure  of  title  in  the  vendor  was  declared  a  good 
defense,  on  the  ground  that  the  mortgagor  only  undertook  to  pay  the 
mortgage  on  the  condition  that  the  mortgagee  had  title  to  the  tract  he 
agreed  to  convey.^* 

§  1509.  Statute  of  limitations.— Generally  the  fact  that  the  debt 
secured  by  the  mortgage  is  barred  by  the  statute  of  limitations  is  no 
defense  to  a  bill  to  foreclose  it.^"  In  a  few  states,  however,  when  an 
action  on  the  note  is  barred,  the  remedy  on  the  mortgage  is  gone. 
Distinct  remedies  may  be  pursued,  but  the  same  limitation  applies  to 
both.'"  Moreover,  a  purchaser  from  the  mortgagor  subsequent  to  the 
execution  of  the  mortgage  may  plead  the  statute  of  limitations  as  a 
defense  to  an  action  commenced  after  the  statute  has  run  against  the 
debt  secured."    Upon  the  same  principle  a  junior  mortgagee  may 

-,-,7  o^^r^^nJ;  Streeter,  88  Ark.  406,  Dec.  754;    Lord  v.  Morris.  18   Cal. 

tir  -^r.  ^^2.    When  tuere  is  no  written  ob- 

"  Weaver  v.  Wilson,  48  111.  125.  ligation    for    the    debt,    see    Union 

2  Smith  V.  Newton,  38  111.  230.  Water  Co.  v.  Murphy's  Flat  Flum- 

">  See  ante   §  1204.     Tl^e  effect  of  ing  Co.,  22  Cal.  620 

the  statute  of  limitations  is  there        "Lent  v.  Shear,  26  Cal.  361;  Low 

fully  examined.     See   also   Haskell  v.   Allen,    26    Cal.    141-    Grattan   v 

y.  Bailey,  22  Conn.  569.  573;    Mich.  Wiggins,   23   Cal.    16;    McCarthy   v. 

^°t  <^°;  ^-  Srown,  11  Mich.  265.  White,  21  Cal.  495,  82  Am.  Deo.  754; 

■  Coster  V.   Brown,   23   Cal.   142;  Scott  v.  Sloan,  3  Tex.  Civ.  App.  302. 

Heinlin  v.  Castro,  22  Cal.  100:   Mc-  23  S   W   42 

Carthy  v.  White.  21  Cal.  495,  82  Am.  "      '      ' 
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avail  himself  of  the  defense  of  limitation  against  the  debt  secured  by 
the  prior  mortgage  which  is  sought  to  be  foreclosed.'^ 

Where  a  mortgage  is  expressly  made  subject  to  a  prior  mortgage,  the 
junior  mortgagee  can  not,  in  an  action  to  foreclose  the  prior  mort- 
gage, claim  that  the  latter  is  barred  by  the  statute  of  limitations." 
An  allegation  in  the  answer  of  a  second  mortgagee  that  its  lien  is  prior 
and  superior  to  that  of  a  first  mortgage  has  been  held  insufSeient  as  a 
plea  of  limitations  against  the  first  mortgage.''* 

§  1510.  Insanity  of  mortgagor. — If  the  sanity  of  the  mortgagor  is 
questioned,  the  burden  is  upon  the  defendant  to  show  it ;  and  he  must 
show  not  merely  an  incapacity  to  make  a  valid  contract  at  the  date  of 
its  execution,  but  that  the  mortgagee  knew  and  took  advantage  of  the 
grantor's  state  of  mind;  otherwise,  the  consideration  being  paid,  the 
security  will  be  held  good  for  the  amount,  although  the  insanity  of  the 
mortgagor  be  admitted  or  proved. 

The  mortgage  deed  must  at  the  hearing  be  admitted  or  proved.  If 
there  is  an  attesting  witness,  the  only  question  that  need  be  asked  of 
him  is  whether  the  mortgagor  executed  the  deed  in  the  witness's  pres- 
ence. It  is  not  necessary,  as  in  the  case  of  a  will,  to  prove  that  the 
person  when  he  executed  it  was  of  sound  mind.  Although  he  has  been 
found  insane  by  an  inquisition  of  lunacy,  it  is  not  the  duty  of  the 
plaintifE  to  do  more  than  prove  the  execution  of  the  deed.  The  defend- 
ant must  bring  forward  his  own  case  to  have  the  deed  set  aside,  and 
the  burden  of  proof  lies  on  his  side." 

I§  1511.    Eecovery  of  judgment  on  mortgage  note  as  defense. — A 

recovery  of  judgment  on  the  mortgage  note  or  bond  is  no  defense;''® 
on  the  contrary,  such  judgment  may  be  relied  upon  as  establishing  the 
validity  of  the  note  or  bond,  and  of  the  mortgage  so  far  as  the  debt  is 
concerned.'''  ISTeither  is  the  pendency  of  a  suit  at  law  upon  the  mort- 
gage debt  any  defense  to  a  suit  to  foreclose  the  mortgage,  unless  made 

"Johnston  v.  Lasker  Real  Estate  "Vansant  v.  Allmon,   23   111.   30 

Assn.,  2  Tex.  Civ.  App.  494,  21  S.  'W.  Jenklnson   v.   Ewing,   17    Ind.    505 

961.  Severson    v.    Moore,    17    Ind.    231 

'^  Park  v.  Prendergast,  4  Tex.  Civ.  Goenen  v.   Schroeder,  18   Minn.   66. 

App.   566,  23   S.  W.  535.     See  ante  See  ante  §  936. 

§  744.  "Clarke  v.  Bancroft,  13  Iowa  320; 

"First    Nat.    Bank    v.    Citizens'  Morris  v.   Floyd,   5   Barb.    (N.  Y.) 

State  Bank,  11  Wyo.  32,  70  Pac.  726.  130;    Hosford    v.    Nichols,    1    Paige 

™  Jacobs    V.    Richards,    18    Beav.  (N.  Y.)  220.    See  also  Batchelder  v. 

300.      See    also   Farmers'    Bank   v.  Taylor,  11  N.  H.  129. 
Normand,  3  Nebr.    (Unoff.)    643,  92 
N.  W.  723. 

6 — JoxEs  Mtg. — Vol.  III. 
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SO  by  statute.'*  A  judgment  may  be  had  for  the  mortgage  debt  al- 
though the  mortgage  is  not  enforcible.''*  One  who  has  obtained  a  de- 
cree for  foreclosure  and  a  personal  judgment  for  the  debt  may  release 
the  mortgage  lien  and  enforce  the  personal  judgment  by  execution.*" 
Of  course  a  satisfaction  of  a  judgment  upon  the  debt  would  be  a  de- 
fense.*^ Under  the  Code  of  Kew  York  and  the  codes  of  some  other 
states  following  that,  proceedings  in  an  action  at  law  are  suspended 
by  a  foreclosure  suit;*^  and  if  judgment  has  been  obtained  at  law, 
the  remedy  upon  that  must  be  first  exhausted.'* 

A  judgment  against  the  mortgagee  in  an  ejectment  suit  brought  by 
him  against  the  mortgagor  has  been  held  to  be  no  bar  to  a  bill  to  fore- 
close the  mortgage.  The  verdict  and  judgment  in  such  suit  at  law 
are  not  conclusive  as  to  the  equitable  rights  and  relations  of  the  par- 
ties; it  is  conclusive  only  that  the  mortgagee  had  not,  at  the  com- 
mencement of  the  suit,  the  legal  right  to  the  possession.** 

§  1511a.  Defense  of  liability  to  creditor  of  plaintiff  in  garnishee 
process. — The  defendant  may  set  up  his  liability  to  a  creditor  of  the 
plaintiff  in  a  garnishee  or  trustee  process.  But  to  a  foreclosure  suit 
brought  by  the  assignee  of  a  mortgage,  it  is  no  sufficient  answer  for  the 
defendant  to  say  that  he  is  liable  for  the  debt  as  a  garnishee  in  an  ac- 
tion against  the  mortgagee,  though  he  knew  of  the  assignment  of  the 
mortgage  to  the  plaintiff  before  he  answered  the  garnishee  process. 
Neither  has  the  defendant  any  right  to  answer  that  the  assignment  is 
colorable,  collusive,  or  fraudulent,  as  this  is  a  matter  which  does  not 
concern  him.*° 

§  1512.    Defense  of  satisfaction  of  mortgage — Payment — ^Tender. 

— If  the  defendant  sets  up  satisfaction  of  the  mortgage,  he  must 
clearly  set  out  the  defense  in  his  answer,  and  his  proofs  must  clearly 
substantiate  his  answer;  and  if  both  answer  and  the  testimony  be 

"Guest  V.  Byington,  14  Iowa  30;  «»Shufelt  v.  Shufelt,  9  Paige   (N. 

Tappan   v.    Evans,    11    N.    H.    311;  Y.)    137,   37   Am.    Dec.    381;    North 

Williamson  v.  Champlin,  Clarke  (N.  River  Bank  v.  Rogers,  8  Paige  (N. 

Y.)    9;    Suydam  v.   Bartle,  9  Paige  Y.)   648. 

(N.  Y.)  294.  "Smart    v.    Kennedy,    123    Ala. 

™  Moors  V.  Sanford,  2  Kans.  App.  627,  26  So.  198.     See  also  Harper  v. 

243,  41  Pac.  193;    Blossom  v.  West-  Campbell,  102  Ala.  342,  14  So    650; 

brook,  116  N.  Car.  514,  21  S.  E.  193.  Williamson  v.  Mayer,  117  Ala.  253, 

» Pinch  V.  Turner,  21  Colo.  287,  23  So.  3;  Boyle  v.  Wallace,  81  Ala. 

40  Pac.  565.  352,  8  So.  194. 

"  Farmers'  Loan  &c.  Co.  v.  Reid,  » Phipps  v.  Rieley,  15  Ore.  494,  16 

3  Edw.  (N.  Y.)  414.  Pac.  185. 

»« Williamson  v.  Champlin,  Clarke 
(N.  Y.)  9. 
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vague  and  uncertain  the  defense  will  fail.'"  The  defense  is  not  suffi- 
ciently averred  by  an  answer  that  the  mortgagor  had  paid  a  named 
amount  on  the  mortgage  for  which  no  credit  had  been  given  and  that 
he  could  not  give  the  dates  of  the  payments,  or  to  whom  or  where  they 
were  made.*^  Payment  in  whole  or  in  part,  when  properly  set  up  and 
proved,  is  a  good  defense,  not  only  for  the  mortgagor,  but  for  junior 
incumbrancers.''  The  burden  of  proof  of  payment  is  on  him  who  al- 
leges it.'*  Where  the  answer  is  one  of  payment  solely,  the  defendant 
must  produce  some  proof  of  the  facts  averred,  from  which  payment 
may  prima  facie  be  inferred,  before  the  plaintiff  has  to  make  proof  of 
the  allegations  of  the  bill.""  The  payment  must  be  to  the  party  enti- 
tled to  receive  it.  A  payment  to  the  mortgagee  after  he  has  assigned 
the  mortgage  and  the  assignment  is  recorded,  will  not  operate  as  a 
discharge  of  the  debt,  in  the  absence  of  proof  of  agency,  estoppel  or  the 
like.*^  A  mortgagor  who  has  not  paid  the  mortgage  debt  can  not  set 
up  a  release  executed  by  one  who  had  no  authority  at  the  time  to 
execute  it.°^  It  is  a  good  answer  to  a  foreclosure  suit  that  the  debt  for 
the  security  of  which  the  mortgage  was  given  was  an  advancement  or 
gift,  and  that  accordingly  the  deed  and  note  had  been  left  with  the 
mortgagor.'^  The  defense  that  the  complainant  has  received  a  piece 
of  property,  which  should  be  applied  on  the  mortgage  debt,  may  be 
taken  by  answer  without  filing  a  cross-bill.'* 

Where  in  the  foreclosure  of  a  junior  mortgage  it  appears  that  the 
prior  mortgage  was  given  by  a  son  to  his  mother  to  secure  to  her  the 
interest  of  a  certain  sum  for  her  life,  but  that  afterward  the  mother 
resided  with  the  son,  and  the  latter  had  repeatedly  declared  that  the 
interest  due  his  mother  had  been  satisfied  by  arrangement  between 

^Flnlayson  v.  Lipscomb,  16  Fla.  Y.)  409.    See  also  Garrison  v.  Par- 

751;    Cameron  v.  Culklns,  44  Mich,  sons,  45  Fla.  335,  33  So.  525;   John- 

534,   7   N.   W.   157;    Richardson   v.  son  v.  Van  Velsor,  43  Mich.  208,  5 

Tolman,  44  Mich.  379,  6  N.  "W.  840;  N.  W.   265;    Campbell  v.   Miller,   73 

Suhr    V.    Ellsworth,    29    Mich.    57;  Nebr.  779,  103  N.  W.  434;   Edwards 

Reed  v.  Knecht,  42  Pa.   Super.  Ct.  v.  Thompson,  71  N.  Car.  177;   Jones 

107.     In   Pennsylvania,  where  this  v.  Hill,  62   Ore.   53,  124  Pac.   206; 

defense  is  set  up  in  an  action  of  Hendrix  v.  Gore,  8  Ore.  406. 

scire  facias  sur  mortgage,  the  court  '•Omaha  Loan  &c.  Co.  v.  Luellen, 

may  leave  the  question  of  payment,  3  Nebr.  (Unoff.)  709,  92  N.  W.  734. 

as  one  of  fact  to  the  jury.    German  »"  Parsons    v.    Ramsey,    53    Fla. 

Ins.  Co.  V.  Davenport  (Pa.),  9  Atl.  1055,  43  So.  503. 

517.  "Bettle  v.   Tiedgen    (Nebr.),  116 

»'  Montgomery   v.    King,    125    Ga.  N.  W.  959. 

388   54  S.  B.  135.    See  also  Link  v.  "Jennings    v.    Hunt,    6    Bradw. 

Mckee,  233  Pa.  461,  82  Atl.  682.  (111.)   523. 

™Prouty  V.  Rice,  50  Barb.  (N.  Y.)  "Peabody  v.  Peabody,  59  Ind.  556. 

344;  Prouty  v.  Eaton,  41  Barb.  (N.  "Edgerton  v.  Young,  43  111.  464. 
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them,  and  that  it  was  credited  on  the  bond,  which  was  not  produced 
at  the  trial,  nor  was  its  nonproduction  explained,  it  was  held  that, 
under  the  facts  proved,  there  was  a  presumption  that  the  interest  had 
been  satisfied."^  ' 

An  agreement  made  by  the  holders  of  the  iiotes  of  a  corporation, 
secured  by  mortgage,  to  convert  the  notes  into  Stock  upon  a  condition 
which  has  failed,  is  no  defense  to  a  suit  to  foreclose  the  mortgage.*" 

Where  the  defenses  to  a  foreclosure  suit  arfe  the  invalidity  of  the 
mortgage,  and  also  payment  of  the  mortgage  debt,  it  is  error  for  the 
court,  after  deciding  the  first  point  in  favor  of  the  defendant,  to  re- 
fuse to  pass  upon  the  second,  since  a  money  judgment  could  be  ren- 
dered for  the  debt  if  unpaid.'^  Where  the  objections  to  the  plea  of 
payment  may  be  made  by  special  demurrer,  a  motion  to  strike  the  plea 
will  be  denied,  under  the  practice  in  some  jurisdictions."*  If  the  plea 
is  one  of  tender  of  the  amount  due,  it  should  set  out  the  amount  of  the 
tender  and  the  authority  of  the  person,  to  whom  made,  to  accept  it.°° 

1§  1513.  Defense  of  agreement  of  parties  subsequent  to  the  mort- 
gage.— ^An  agreement  by  the  parties  subsequent  to  the  mortgage  by 
which  the  rents  of  the  mortgaged  premises  are  assigned  to  the  mort- 
gagee to  be  collected  by  him,  and  applied  to  the  debt  until  it  is  fully 
paid,  is  a  good  defense  to  a  suit  to  foreclose  ;^  and  so  is  an  agreement 
to  rescind  a  sale  of  land,  the  purchase-money  of  which  the  mortgage 
was  given  to  secure,  by  which  the  land  is  to  be  reconveyed  and  the 
mortgage  surrendered;"  or  an  agreement  to  extend  the  time  of  pay- 
ment,^ when  made  for  a  valuable  consideration.*  An  agreement  ex- 
tending the  time  of  payment  is  no  part  of  the  mortgage,  and  does  not 
draw  the  mortgage  within  an  act  forbidding  the  foreclosure  of  a  mort- 
gage until  one  year  after  the  last  instalment  is  due.^ 

A  parol  agreement  between  the  mortgagor  and  mortgagee,  that  the 

»=  Eckel  v.  Eckel,  49  N.  J.  Eq.  587,  Ford  v.  Smith,   60  "Wis.   222,  18  N. 

27  Atl.  433.  w.  925. 

"Tugh  V.  Falrmount  Mining  Co.,  ^Bledsoe  v.  Rader,  30   Ind.   354. 

112  U.  S.  238,  28  L.  ed.  684,  5  Sup.  'Andrews  v.   Gillespie,   47   N.   Y. 

Ct  238.  487;    Dodge   v.    Crandall,   30   N.   Y. 

"Gleaton   v.    Gibson,   29    S.    Car.  294;      Oceanic      Investing     Co.     v. 

514,  7  S.  E.  833.  Twenty-Eighth   St.   &c.   Co.,   148   N. 

•'Malsberger  v.   Parsons,  24   Del.  Y.  S.  560   (facts  must  be  set  out); 

254,  75'  Atl.  698.  Macaulay  v.  Hayden,  48  Misc.  21,  96 

"Stead  V.  Randall,  236  Pa.  64,  84  N.  Y.  S.  64. 

Atl.   662.     See   also   Patten  v.   Pep-  "Trayser  v.  Indiana  Asbury  Uni- 

per  Hotel  Co.,  153  Cal.  460,  96  Pac.  versity,    39    Ind.    556;     Maryott    v. 

296;   Cassinella  v.  Allen  (Cal.),  144  Renton,  21  N.  J.  Eq.  381;  Tompkins 

P^'=;  '^46.  V.  Tompkins,  21  N.  J.  Eq.  338. 

^Angier  v.  Masterson,  6  Cal.  61;  "Wallace  v.  Hussey,  63  Pa.  St.  24. 
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latter  shall  take  possession  and  receive  the  rents  and  profits  until  the 
debt  is  paid,  and  then  restore  the  property  to  the  mortgagor,  can  not 
be  specifically  enforced,  on  account  of  the  statute  of  frauds,  but  it 
may  be  ground  for  an  equitable  estoppel  to  prevent  the  mortgagee 
from  claiming  title  by  a  foreclosure  in  violation  of  the  agreement.*' 

It  is  not  a  defense  as  to  the  mortgagors  that  the  mortgagee  extended 
the  time  of  payment  to  the  grantee  of  the  mortgagor,  without  the  con- 
sent of  the  mortgagor,  and  this  more  especially  -where  the  contract 
under  which  the  mortgagor  conveyed  required  him  to  obtain  an  ex- 
tension of  the  loanJ  The  burden  of  proof  of  the  agreement  to  extend 
is  on  the  defendant.'  The  fact  that  the  heirs  at  law  of  a  deceased 
mortgagor  agree  among  themselves  that  the  land  of  the  deceased 
could  be  divided  without  sale  has  been  held  not  to  affect  the  right  of 
the  mortgagee  to  sell  the  land  under  the  mortgage,  and  this  more  espe- 
cially where  the  heirs  at  law  admit  that  there  is  not  sufficient  personal 
property  to  pay  the  debts  of  deceased." 

§  1514.  Defense  of  defective  service  of  process. — As  a  general  rule, 
a  defendant  can  not  object  to  an  insufficient  service,  or  the  want  of 
service,  upon  another  defendant  who  is  not  a  necessary  party  to  the 
suit.^"  Of  course  a  defendant  may  take  advantage  of  want  of  service, 
or  of  an  ineffectual  service,  upon  himself  by  a  special  appearance  and 
plea  in  the  suit ;  or  he  may  in  such  case  take  no  notice  of  the  suit,  as 
he  would  not  be  bound  by  the  decree.  A  decree,  however,  which  re- 
cites that  process  was  duly  served  upon  a  defendant  is  prima  facie,  if 
not  conclusive,  proof  of  notice  to  him  of  the  foreclosure  suit.^^  It  has 
been  held,  however,  that  a  person  who  stands  in  the  relation  of  surety 
for  the  mortgage  debt,  and  whose  right  it  is  to  have  the  entire  equity 
of  redemption  applied  in  the  first  place  to  the  payment  of  it,  may  re- 
quire the  bringing  in  of  parties  having  an  interest  in  it,  so  as  to  make 
the  sale  perfect  against  all  equities.^^ 

Of  course  a  defendant's  appearance  in  an  action  cures  a  want  of 
service.  A  mortgagor  who  was  absent  from  the  state  when  the  action 
was  commenced,  but  availed  himself  of  a  stay  of  proceedings  obtained 
in  his  behalf  after  a  decree  was  rendered,  thereby  appeared  in  the  ac- 

'Higgins  V.  Haberstraw,  76  Miss.  'Tudor    v.    Security    Trust    Co. 

627,  25  So.  168.  (Ky.),  173  S.  W.  1118. 

'  Schafer  v.  Jackson,  155  Iowa  108,  ^"Mirns  v.  Mims,  35  Ala.  23;   Sem- 

135  N.  W.  622.  pie  v.  Lee,  13  Iowa  304. 

'Lovelace  v.  Dwyer,  65  Ore.  113,  "Carpenter  v.   Millard,   38  Vt.   9. 

131  Pac.  1028.  "Kortright  v.  Smith,  3  Edw.   (N. 

Y.)  402. 
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tion,  which  was  afterward  concluded  by  the  decree  of  foreclosure  and 
sale  thereunder.^'  It  has  been  held  that  service  upon  the  trustee  hold- 
ing the  legal  title,  while  it  may  be  sufficient  to  sustain  a  decree  of 
foreclosure  of  the  mortgage  does  not  authorize  the  trustee  to  appear 
for  the  cestui  que  trust,  so  that  a  binding  personal  judgment  can  be 
rendered  against  him.^* 

§  1515.  Bill  of  interpleader. — If  the  defendant,  admitting  the  in- 
debtedness, is  in  doubt  as  to  which  of  two  claimants  he  ought  to  pay 
it,  he  should  make  his  answer  a  bill  of  interpleader,  placing  himself 
indifferently  between  them.^°  The  mortgagor  can  not  set  up  by  cross- 
bill the  defense  that  the  notes  secured  by  the  mortgage  were  improp- 
erly made  payable  to  one  of  two  partners  who  has  misappropriated 
the  funds  of  the  firm,  and  is  indebted  to  his  copartner.  In  a  case 
where  a  note  and  mortgage  were  assigned  by  the  husband,  who  waSj 
mortgagee,  to  his  wife,  and  placed  with  a  bank  for  collection,  and 
afterward  garnishment  process  was  served  on  both  the  bank  and  the' 
wife  in  a  suit  against  the  husband,  it  was  held  that  there  was  no  neces- 
sity for  an  interpleader  in  order  to  adjudicate  the  rights  of  the  par- 
ties.^° 

"  Franse  v.  Armbuster,  28  Nebr.  89,  96  N.  W.  728,  100  Am.  St.  317. 
467,  44  N.  W.  481.  See  also  Hiber-  "Harrison  v.  Pike,  48  Miss.  46. 
nia   Sav.   &c.   Soc.  v.   Cochran,  141        "Eau  Claire  Nat.  Bank  v.  Chip- 

Cal.  653,  75  Pac.  315.  pewa   Valley    Bank,    124    Wis.    520, 

"Thomily  v.  Prentice,  121  Iowa  102  N.  W.  1068,  109  Am.  St.  966. 
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APPOINTMENT  OP  A  EBCEIVBK 

I.    When  a  Receiver  Will  Be  Appointed,  §§  1516-1534 
II.    Duties  and  Powers  of  a  Receiver,  §§  1535-1537a 

I.    When  a  Receiver  Will  Be  Appointed 

Section  Section 

1516.  Creneral  principles.  1526.  Time  of  appointing  receiver. 

1517.  When    appointed    on    applica-    1526a.  Notice  of  application. 

tion  of  mortgagor — Grounds  1527.  Defenses  to  the  application, 

for  appointment.  1528.  Possession  of  defendant  must 
(1518.  Appropriate    under   leasehold  be  shown, 

mortgages.  1529.  Verification. 

1519.  English    rule    as    to    appoint-  1530.  Necessity   for   default  or  ma- 

ment.  turity  of  debt. 

1520.  Rule  in  states  where  legal  ti-    1531.  Appointment  after  decree  and 

tie  vested  in  mortgagee.  after  appeal. 

1521.  Prevailing  rule — States  where     1531a.  Receiver      during     time     al- 

legal   title   vested   in   mort-  lowed  for  redemption, 

gagor.  1532.  Necessity  for  showing  security 

1522.  The   appointment  as   affected  inadequate,   and   insolvency 

by  statutes.  of  debtor. 

1523.  In    behalf    of    a    subsequent    1533.  Other    grounds    for    appoint- 

mortgagee.  ment  of  receiver. 

1524.  Consent  of  prior  mortgagee.        1534.  Test  of  adequacy  of  security 

1525.  Right  of  prior  mortgagee  to  in  respect  to  city  property. 

possession  until  paid. 

§  1516.  General  principles.^ — A  receiver  of  the  rents  and  profits 
raay  be  appointed  pendente  lite  when  the  mortgage  is  insufficient, 
and  the  party  personally  liable  is  insolvent;  or  when  it  is  provided  by 
the  deed  that  the  mortgagee  shall  have  the  rents  and  profits  after  a 
default;  for  otherwise,  since  the  owner  of  the  equity  of  redemption, 
especially  in  all  those  states  where  the  mortgagee's  right  of  entry  upon 
the  happening  of  a  default  is  taken  away,  is  entitled  to  the  rents  and 
profits  until  a  sale  under  decree  of  court  and  possession  under  it  given 
to  the  purchaser,  the  holder  of  the  mortgage  would  be  deprived  of 
a  valuable  part  of  his  security.''   The  power  of  a  court  of  equity  to 

^For  the  law  relating  to  receiv-  their  debts  and  certificates,  §§  533- 

ers  of  railroad  companies,  see  Jones  546. 

on  Corporate  Bonds  and  Mortgages;  ^Keyser  v.  Hitz,  4  Mack.   (D.  C.) 

the  appointment  and  jurisdiction  of  179;    Newport    &c.    Bridge    Co.    v. 

such     receivers,     §§  456-492;     their  Douglass,     12     Bush      (Ky.)      673; 

rights    and    liabilities,    §§  492-530;  Douglass  v.  Cline,  12  Bush    (Ky.) 
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appoint  a  receiver  in  such  cases  is  a  part  of  its  incidental  jurisdic- 
tion, not  depending  on  any  statute.''  The  mere  fact  that  there  has 
been  a  default  in  the  payment  of  the  debt  is  no  ground  for  the  ap- 
pointment of  a  receiver,*  unless  there  be  a  stipulation  in  the  mortgage 
that  the  mortgagee  shall  have  the  rents,  or  he  is  entitled  to  them 
under  existing  laws.^  Even  if  there  be  a  stipulation  in  the  mortgage 
that  the  rents  and  profits  are  included,  a  receiver  will  not  be  ap- 
pointed, where  the  mortgaged  premises  are  sufiBcient  to  satisfy  the 
debt."  This  right  to  have  a  receiver  of  the  rents  appointed  pending 
the  litigation  depends  upon  the  general  principle  of  equity,  that  the 
purpose  of  such  an  appointment  is  to  preserve  the  property,  so  that 
it  may  be  appropriated  to  satisfying  the  decree  of  court.  A  mortgagee 
or  trust  creditor,  to  be  entitled  to  a  receiver,  must  show  that  it  is  nec- 
essary to  interfere  with  the  mortgagor's  possession  on  account  of  the 
inadequacy  of  the  security  and  the  insolvency  of  the  mortgagor.' 


608;  Pearson  v.  Kendrick,  74  Miss. 
235,  21  So.  37;  McDonald  v.  Vinson, 
56  Miss.  497;  Myers  v.  Estell,  48 
Miss.  372;  Wliltehead  v.  Wooten,  43 
Miss.  523;  Leeds  v.  Gifford,  41  N.  J. 
Eq.  464;  "Wyckoff  v.  Scofleld,  98  N. 
Y.  475;  Rider  v.  Bagley,  84  N.  Y. 
461;  Argall  v.  Pitts,  78  N.  Y.  239, 
242;  Mitcliell  v.  Bartlett,  51  N.  Y. 
447;  Syracuse  City  Bank  v.  Tall- 
man,  31  Barb.  (N.  Y.)  201;  Warner 
V.  Gouverneur,  1  Barb.  (N.  Y.)  36, 
38;  Shotwell  v.  Smith,  3  Edw.  (N. 
Y.)  588;  Astor  v.  Turner,  11  Paige 
(N.  Y.)  436,  43  Am.  Dec.  766;  How- 
ell V.  Ripley,  10  Paige  (N.  Y.)  43; 
Sea  Insurance  Co.  v.  Stebbins,  8 
Paige  (N.  Y.)  566;  Bank  of  Ogdens- 
burg  V.  Arnold,  5  Paige  (N.  Y.)  38, 
40;  Frelinghuysen  v.  Colden,  4 
Paige  (N.  Y.)  204;  Clason  v.  Cor- 
ley,  5  Sandf.  (N.  Y.)  447;  Roberts 
V.  Parker,  14  S.  Dak.  323,  85  N.  W. 
591;  Ogden  v.  Chalfant,  32  W.  Va. 
559,  9  S.  E.  879.  See  also  Strain  v. 
Palmer,  159  Fed.  628,  86  C.  C.  A. 
618;  Farmers'  Loan  &c.  Co.  v.  Me- 
ridian Waterworks  Co.,  139  Fed. 
661;  Land  Title  &c.  Co.  v.  Kellogg, 
73  N.  J.  Eq.  524,  68  Atl.  80;  Thomas 
v.  Davis,  90  App.  Div.  1,  85  N.  Y.  S. 
661;  Sage  v.  Mendelson,  42  Misc. 
137,  85  N.  Y.  S.  1008;  Lyng  v.  Mar- 
cus, 118  N.  Y.  S.  1056.  For  the  rea- 
son intimated  in  the  text,  the  prac- 
tice of  appointing  a  receiver  is 
chiefly     confined     to     those     states 


where  the  mortgagee's  right  of  en- 
try upon  default  is  taken  away. 
Grantham  v.  Lucas,  15  W.  Va.  425. 

"Merritt  v.  Gibson,  129  Ind.  155, 
27  N.  E.  136,  15  L.  R.  A.  277;  Main 
V.  Ginthert,  92  Ind.  180;  Decker  v. 
Gardner,  124  N.  Y.  334,  26  N.  E.  814, 
11  L.  R.  A.  480;  United  States  Trust 
Co.  V.  New  York  &c.  R.  Co.,  101  N. 
Y.  478,  5  N.  E.  316;  Haywood  v. 
Lincoln  Lumber  Co.,  64  Wis.  639,  26 
N.  E.  184;  Sales  v.  Lusk,  60  Wis. 
490,  19  N.  W.  362. 

*  Warren  v.  Pitts,  114  Ala.  65,  21 
So.  494;  Scott  v.  Ware,  65  Ala.  174; 
Williams  v.  Robinson,  16  Conn.  517. 
See  also  Ortengren  v.  Rice,  104  111. 
App.  428;  .^tna  Life  Ins.  Co.  v. 
Broeker,  166  Ind.  576,  77  N.  B.  1092. 

''Morrison  v.  Buckner,  Hempst. 
(U.  S.)  442;  Jackson  v.  Hooper,  107 
Ala.  634,  18  So.  254;  Whitehead  v. 
Wooten,  43  Miss.  523. 

"^tna  Life  Ins.  Co.  v.  Broeker, 
166  Ind.  576,  77  N.  B.  1092. 

'Pullan  V.  Cincinnati  &c.  Air 
Line  R.  Co.,  4  Biss.  (U.  S.)  35; 
Warren  v.  Pitts,  114  Ala.  65,  21  So. 
494;  Scott  v.  Ware,  65  Ala.  174; 
Shotwell  V.  Smith,  3  Bdw.  (N.  Y.) 
588;  Quincy  v.  Cheeseman,  4  Sandf. 
Ch.  (N.  Y.)  405.  As  to  evidence  of 
the  mortgagor's  insolvency,  see  Du- 
rant  v.  Crowell,  97  N.  Car.  367,  2  S. 
E.  541.  See  also  Elmira  Mechanics' 
Soc.  v.  Stanchfield,  160  Fed.  811,  87 
C.    C.    A.    585;     Albritton    v.    Lott- 
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Where  there  is  good  equitable  ground  for  the  appointment  of  a  re- 
ceiver, it  is  no  valid  objection  to  the  appointment  that  the  mortgage 
does  not  expressly  pledge  the  rents  and  profits  of  the  mortgaged  prop- 
erty.' If  the  mortgagor  is  doing  no  injury  or  waste  to  the  property, 
and  is  permitting  or  threatening  none ;  if  he  has  not  failed  to  pay  the 
taxes,  and  is  not  allowing  the  mortgage  debt  to  increase  by  the  accu- 
mulation of  interest ;  and  if  he  is  not  shown  to  be  irresponsible  for  any 
deficiency  there  may  be,  a  receiver  will  not  be  appointed.^  This  relief 
is  given  with  great  caution,  and  only  when  the  mortgagee  has  no 
other  adequate  means  of  protecting  his  rights.^"  The  necessity  for  this 
protection,  and  the  special  grounds  and  reasons  for  asking  it,  must 
be  clearly  alleged  and  proved  before  it  will  be  granted.^^  The  appoint- 
ment is  a  matter  for  the  sound  discretion  of  the  court,^^  and  will  not 
be  reviewed  unless  there  be  a  gross  abuse  of  the  discretion.^'  If  the 
mortgagor  is  applying  the  rents  and  profits  to  keep  down  the  interest 
on  the  first  mortgage,  the  court  will  not  appoint  a  receiver  on  the 
application  of  the  second  mortgagee,  although  it  may  appear  that  the 
security  is  inadequate  and  the  mortgagor  insolvent.^*  If  the  first 
mortgagee  be  in  possession,  he  can  not  be  disturbed;  and  when  a  re- 


Blacksher  Commission  Co.,  167  Ala. 
541,  52  So.  653;  Glennon  v.  Wilcox, 
159  111.  App.  42;  West  v.  Adams,  106 
111.  App.  114;  Rabinowitz  v.  Power, 
131  App.  Div.  892,  115  N.  Y.  S.  266. 

*  Grant  v.  Phoenix  Mut.  L.  Ins. 
Co.,  121  U.  S.  105,  30  L.  ed.  905,  7 
Sup.  Ct.  841. 

°  Hutchinson  v.  First  Nat.  Bank, 
133  Ind.  271,  30  N.  B.  952,  36  Am. 
St.  537;  National  F.  Ins.  Co.  v. 
Broadbent,  77  Minn.  175,  79  N.  W. 
676;  Sales  v.  Lusk,  60  Wis.  490; 
Morris  v.  Branchaud,  52  Wis.  187. 

"Makeel  v.  Hotchkiss,  190  111. 
311,  60  N.  E.  524;  First  Nat.  Bank 
V.  Gage,  79  111.  207;  Silverman  v.  N. 
W.  Mut.  Life  Ins.  Co.,  5  Bradw. 
(111.)  124;  Cortleyeu  v.  Hathaway, 
11  N.  J.  Eq.  39,  64  Am.  Dec.  478; 
Syracuse  City  Bank  v.  Tallman,  31 
Barb.  (N.  Y.)  201.  See  also  Eslava 
V.  Crampton,  61  Ala.  507. 

"  Morrison  v.  Buckner,  Hempst. 
(U.  S.)  442;  First  Nat.  Bank  v. 
Gage,  79  111.  207;  Heavilon  v.  Farm- 
ers' Bank,  81  Ind.  249;  Callanan  v. 
Shaw,  19  Iowa  183;  Hackett  v. 
Snow,  10  Ir.  Eq.  220.  See  also  Ti- 
tle Ins.  &c.  Co.  V.  California  Dev. 
Co.,  164  Cal.  58,  127  Pac.  502. 


"Cone  v.  Combs,  18  Fed.  576; 
Warren  v.  Pitts,  114  Ala.  65,  21  So. 
494;  West  v.  Chasten,  12  Fla.  315; 
Benneson  v.  Bill,  62  111.  408;  West 
V.  Adams,  106  111.  App.  114;  Bean 
V.  Heron,  65  Minn.  64,  67  N.  W.  805; 
Jacobs  V.  Gibson,  9  Nebr.  380;  Rider 
V.  Bagley,  84  N.  Y.  461;  Cone  v. 
Paute,  12  Heisk.  (Tenn.)  506;  Sales 
v.  Lusk,  60  Wis.  490.  See  also  Cou- 
per  V.  Shirley,  75  Fed.  168,  21  C.  C. 
A.  288;  Baker  v.  Varney,  129  Cal. 
564,  62  Pac.  100,  79  Am.  St.  140; 
Lechner  v.  Green,  104  111.  App.  442; 
New  York  Bldg.  Loan  Banking  Co. 
V.  Begly,  75  App.  Div.  308,  78  N.  Y. 
S.  169,  11  Ann.  Cas.  (N.  Y.)  473. 

"Briggs  V.  Neal,  120  Fed.  224. 

"Warren  v.  Pitts,  114  Ala.  65,  21 
So.  494;  Myton  v.  Davenport,  51 
Iowa  583;  Cortleyeu  v.  Hathaway, 
11  N.  J.  Eq.  39,  64  Am.  Dec.  478; 
New  York  Bldg.  Loan  Banking  Co. 
V.  Begly,  75  App.  Div.  308,  78  N.  Y. 
S.  169,  11  Ann.  Cas.  (N.  Y.)  473; 
Wisconsin  National  Loan  &c.  Assn. 
V.  Pride,  136  Wis.  102,  116  N.  W. 
637.  See  also  Title  Ins.  &c.  Co.  v. 
California  Dev.  Co.,  164  Cal.  58,  127 
Pac.  502. 
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ceiver  is  appointed  on  the  application  of  a  subsequent  mortgagee,  it 
must  be  with  the  consent  of  prior  incumbrancers,  or  without  preju- 
dice to  their  rights.^^  The  first  mortgagee  may  at  any  time  enter  or 
bring  ejectment  against  such  receiver. 

The  appointment  of  a  receiver  is  an  equitable  remedy,  and  has  been 
said  to  be  in  eSect  an  equitable  execution.^"  This  remedy  bears  the 
same  relation  to  courts  of  equity  that  proceedings  in  attachment  bear 
to  courts  of  law.  "The  issuing  of  an  attachment  and  the  appointment 
of  a  receiver  in  a  civil  action  are  both  proceedings  which  are  merely 
ancillary  or  auxiliary  to  the  main  action.  The  action  may  be  prose- 
cuted to  final  judgment,  either  with  or  without  such  proceedings.^' 
These  auxiliary  proceedings  are  merely  intended  to  secure  the  means 
for  satisfying  the  final  judgment,  in  case  the  plaintiff  should  succeed 
in  the  action,  and  they  can  only  be  resorted  to  where  the  special  cir- 
cumstances exist  which  the  law  prescribes  for  their  institution."^^  The 
appointment  of  a  receiver  is  equivalent  to  a  sequestration  of  the  rents 
and  profits  accruing  after  the  date  of  the  order,  and  as  to  all  which 
have  previously  accrued,  and  which  remain  unpaid.^°  The  appoint- 
ment of  a  receiver  does  not  create  any  new  lien  upon  the  property, 
and  does  not  ordinarily  give  any  advantage  or  priority  to  the  person 
obtaining  the  appointment  over  other  parties  in  interest.^"  The  ex- 
istence of  a  statute  which  declares  that  the  mortgagor  retains  the 
legal  title  and  right  of  possession  does  not  affect  the  right  of  the 
court  to  appoint  a  receiver  where  this  remedy  is  appropriate  under  the 
general  equitable  rule.^^  When  the  application  is  for  the  appointment 
of  a  receiver  of  the  mortgaged  property,  it  is  improper  for  the  court 
to  appoint  a  receiver  of  any  property  not  embraced  in  the  mortgage." 

"Bryan  v.   Cormick,  1  Cox's  Eq.  "Johnston  v.  Riddle,  70  Ala.  219, 

Cas.   422;    Calmer   v.   Dashwood,   2  225;   Argall  v.  Pitts,  78  N.  Y.  239; 

Cox's  Bq.  Cas.  378.  Syracuse  City  Bank  v.  Tallman,  31 

"Jeremy's  Bq.  Jur.  249;  Lightcap  Barb.    (N.  Y.)    201,  212;    Lofsky  V. 

V.  Bradley,  186  111.  510,  529,  58  N.  B.  Maujer,  3  Sandf.  Ch.  (N.  Y.)  69,  71; 

221;   Hass  v.  Chicago  Building  Soc,  Thornton  v.  Bank,  76  Va.  432;   Gay- 

89   111.   498;    Briarfield   Iron  Works  nor  v.  Blewett,  82  Wis.  313    52  N. 

Co   V.  Foster,  54  Ala.  622;   Kreling  W.  313.     See  also  Southern  Granite 

v.  Kreling,  118  Cal.  421,  50  Pac.  549;  Co.  v.  Wadsworth,  115  Ala.  570,  22 

Randall   v.   Wagner   Glass   Co.,   47  So.    157;     Beverley    v.    Brooke.    4 

Ind.  App.  439,  94  N.  B.  739;  Vila  v.  Grat.   (Va  )   187 

S"  wi^^oTo*^  n^^^.T^'i?  ^'^"  ^''^  *^°-  "Pascault    v.    Cochran,    34    Fed. 

«?.  «^T^^^'i%'^;^;/^5^^^-^-  358;    Wormser   v.    Merchants'    Nat. 

f-,\?  ^■,\r^:  ^5'  ^^^  ^™-  ^*-  4'"'-  Bank.  49  Ark.  117,  4  S.  W.  198. 

Tr,fl^7fi^d^fVt??''-^'°^'''^^2  -Philadelphia   Mortg.   &c.   Co.   v. 

^^'J- 1^*'.  14  N.  B.  358.  Goos,  47  Nebr.  804,  66  N.  W.  843. 

V  <:i?n^^'''^^ny,-^%^'^^^^  *-Sv?-  ^°-  "St-  Louis  A.  &c.  R.  Co.  v.  Whit- 
V.  Sloan,  31  Ohio  St.  1.  per  White,  J.    aker.  68  Tex.  630,  5  S.  W.  448. 
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§  1517.  When  appointed  on  application  of  mortgagor — Grounds 
for  appointment. — A  receiver  may  be  appointed  on  the  application  of 
the  mortgagor,  as  against  the  mortgagee  in  possession,  when  there 
is  equitable  ground  for  it ;  as,  for  instance,  when  the  mortgagee  is  irre- 
sponsible, and  the  rents  and  profits  are  liable  to  be  lost,  or  he  is  com- 
mitting waste.  But  if  he  be  responsible,  and  anything  remains  due  to 
him  on  the  mortgage  debt,  the  appointment  will  not  be  made  unless 
he  is  mismanaging  the  property  ;^^  and  his  affidavit  that  there  is  a 
balance  due  him  will  be  sufficient  to  prevent  the  appointment,  for  the 
question  of  indebtedness  will  not  be  tried  on  such  an  application ;  and 
when  the  question  depends  upon  a  settlement  of  the  mortgagee's  ac- 
count, it  can  be  determined  only  upon  a  suit  in  equity  to  redeem.^* 
Where  the  mortgagee  is  in  possession,  and  is  insolvent,  a  receiver  may 
be  appointed  at  the  instance  of  the  mortgagor  on  a  showing  that  the 
mortgagee  is  guilty  of  mismanagement,  fraud,  or  waste.^°  But  in  an 
action  to  redeem,  the  mortgagor  is  not  entitled  to  have  a  receiver  ap- 
pointed as  against  the  mortgagee  in  possession,  if  there  is  a  balance 
due  the  latter  on  the  mortgage  debt,  unless  the  mortgagee  is  mis- 
managing the  property.^"  A  mortgagee  in  possession  may  be  divested 
of  possession  by  the  appointment  of  a  receiver,  when  it  appears  that 
the  mortgagee  is  financially  irresponsible,  or  that  the  rents  and  profits 
will  be  lost  or  be  in  danger  of  loss,  or  that  the  mortgagee  is  commit- 
ting waste  upon  or  materially  injuring  the  premises.^^  A  receiver  will 
not  be  appointed  in  a  proceeding  to  enforce  a  vendor's  implied  lien.  It 
is  no  part  of  the  contract  of  sale,  either  express  or  implied,  that  the 
vendor  shall  appropriate  anything  but  the  land  itself  for  the  satisfac- 
tion of  his  purchase-money ;  and  it  is  a  part  of  the  implied  contract  that 
the  purchaser  is  entitled  to  the  possession  until  the  land  is  sold  to  en- 
force the  lien.^^  The  vendor  who  conveys  and  puts  his  vendee  in  posses- 
sion, reserving  a  lien  for  the  purchase-money,  reserves  that  lien  upon 
the  land,  and  not  upon  the  rents  and  profits.  He  vests  the  vendee 
with  the  legal  title  to  the  right,  under  the  contract  of  sale,  to  use  and 

=°  Boston  &c.  Providence  R.  Co.  v.  Home  Sav.  &c.  Assn.,  11  Wash.  277, 

N.  y.  &c.  R.  Co.,  12  R.  I.  220.     See  39  Pac.  666. 

also  Chapin  v.  James,  11  R.  I.  86,  23  ™  Patten  v.  Accessory  Transit  Co., 

Am.  Rep.  412.  4  Abb.  Pr.  (N.  Y.)  235,  13  How.  Pr. 

^  Patten  v.  Accessory  Transit  Co.,  502;   Boston  &c.  R.  Co.  v.  New  York 

4  Abb.  Pr.   (N.  Y.)   235,  237;   Quinn  &c.  R.  Co.,  12  R.   I.   220;    Rowe  v. 

V.    Brittain,    3    Edw.    (N.   Y.)    314;  Wood,  2  Jac.  &  W.  553. 

Bolles  V.  Duff,  35  How.  Pr.  (N.  Y.)  "Harding  v.  Garber,  20  Okla.  11, 

481.  93  Pac.  539. 

='  Sibson  V.  Hamilton  &c.  Co.,  21  ™  Morford   v.    Hamner,    59    Tenn. 

Wash.  362,  58  Pac.  219;  Brundage  v.  391. 
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occupy  the  property.  He  looks  to  the  land  and  to  his  personal  judg- 
ment against  the  vendee  for  the  satisfaction  of  his  claim.  The  right 
to  possess  and  use  the  land  by  the  vendee  does  not  follow  as  an  inci- 
dent to  the  breach  of  the  vendee's  covenant  to  pay.  The  vendor  occu- 
pies a  no  more  favorable  attitude,  so  far  as  concerns  the  property  and 
property  rights  of  the  vendee,  than  any  other  creditor,  except  to  the 
extent  of  his  lien  upon  the  land  sold  by  him.^" 

§  1518.  Appropriate  under  leasehold  mortgages. — This  remedy  is 
regarded  as  peculiarly  appropriate  in  cases  of  mortgages  of  leasehold 
estates,  inasmuch  as  the  value  of  such  a  security  consists  chiefly  in 
the  right  to  receive  the  rents,  and  the  delay  of  protracted  litigation 
may  wholly  destroy  this  value.^"  In  such  a  case  there  may  be  urgent 
need  of  the  aid  of  a  receiver  by  reason  of  the  mortgagor's  failure  to 
pay  the  rent,  and  the  landlord's  threatening  an  eviction;  and  a  re- 
ceiver may  consequently  be  appointed  before  answer,  and  even  before 
the  service  of  process  upon  the  defendant  mortgagor.^^  But  it  is  held 
that  no  receiver  can  be  appointed  in  an  action  to  foreclose  a  mortgage 
given  on  crops  by  a  tenant,  on  an  application  by  complainant  alleging 
that  the  landlord  by  collusion  with  the  tenant  was  attempting  to  gain 
possession  of  the  crops  under  a  pretended  lien  in  his  favor  which  was 
junior  to  the  mortgage,  where  the  landlord  is  solvent  and  it  appears 
that  no  notice  of  the  application  was  given.'^ 

§  1519.  English  rule  as  to  appointment. — The  English  rule,  which 
prevailed  before  the  right  was  made  general  by  statute,^'  was  that  a 

^Collins    V.     Richart,     14     Bush  of  the  rents  and  profits  of  the  es- 

(Ky.)    621;    Columbia   Finance   &c.  tate.    He  Is  deemed  the  agent  of  the 

Co.  V.  Morgan,  19  Ky.  L.  1761,  44  S.  mortgagor,   or   owner   of  the   prop- 

W.  389,  45  S.  W.  65.  erty,  who  is  solely  responsible  for 

=»  Astor  V.  Turner,  2  Barb.  (N.  Y.)  his   acts  or   defaults,   unless  other- 

444.  wise  provided  for  in  the  mortgage. 

=1  Barrett   v.    Mitchell,    5    Ir.    Eq.  The    statute    regulates    his    duties, 

501.  powers,    and    compensation.      This 

"=  Meyer  v.  Thomas,  131  Ala.  Ill,  right  to  obtain  the  appointment  of 

30  So.  89.  a  receiver  Is  independent  of  any  ac- 

^23  &  24  Vict.  ch.  145,  §§  11-32.  tion  to  foreclose.     It  is  not  unusual 

This    statute    applies   to    all   mort-  to  provide  in  the  mortgage  deed  for 

gages,   those    containing   powers   of  the  appointment  of  a  receiver.     See 

sale  as  well  as  those  that  do  not.  Jolly  v.  Arbuthnot,  4  De  G.  &  J.  224; 

It    enables    the    mortgagee,    in    all  Law  v.  Glenn,  L.  R.  2  Ch.  App.  634; 

cases    where    the    payment    of    the  Berney  v.  Sewell,  1  Jac.  &  W.  647; 

principal  is  in  arrear  one  year,  or  Cox  v.  Champneys,  Jac.  576;  Bryan 

the    interest    six   months,    or    after  v.  Cormick,  1  Cox  422;    Meaden  v. 

any  omission  to  pay  any  insurance  Sealey,  6  Hare  620-   Holmes  v   Bell 

premium    which,    by   the   terms    of  2    Beav.    298;     Sturch    v    Young    5 

the  deed,  ought  to  be  paid,  to  ob-  Beav.  557;  Ackland  v.  Gravener,  31 

tain  the  appointment  of  a  receiver  Beav.  4S2. 
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mortgagee  who  had  a  legal  estate  and  might  enter  after  a  default, 
or  recover  possession  at  law,  was  not  entitled  to  a  receiver  of  the 
rents.  But  a  legal  mortgagee  of  business  premises,  who  is  prevented 
by  the  mortgagor  from  taking  possession  under  the  mortgage,  may 
obtain,  upon  an  interlocutory  application,  an  order  for  the  appoint- 
ment of  a  receiver.^*  A  subsequent  mortgagee,  however,  having  an 
equitable  estate  only,  and  being  unable  to  enter  as  against  the  first 
mortgagee,  was  held  to  have  a  better  ground  for  the  application,  and 
was  therefore  generally  entitled  to  a  receiver  when  proper  occasion 
for  the  appointment  was  shown.^'*  This  distinction  was  clearly  estab- 
lished by  Lord  Eldon,  upon  the  ground  that  equity  will  not  inter- 
fere when  the  mortgagee  has  an  adequate  remedy  at  law.°°  When, 
under  peculiar  circumstances,  the  reason  for  this  distinction  fails, 
and  the  mortgagee,  although  having  the  legal  estate,  is  unable  to 
take  possession,  he  is  entitled  to  this  relief  in  equity;  as  where  a 
mortgage  was  given  by  a  surety  in  addition  to  one  given  by  the  prin- 
cipal debtor,  yet  with  a  proviso  that  the  mortgagee  should  not  have 
recourse  to  the  surety's  estate  or  be  at  liberty  to  sell  it  until  the  estate 
primarily  liable  shall  prove  an  insufficient  security.*'  The  more  mod- 
ern cases  hold  that,  after  a  default  in  the  payment  of  principal,  inter- 
est, or  insurance  premiums  has  continued  for  a  certain  length  of  time, 
the  mortgagee  is  entitled  to  have  a  receiver  appointed,  who  is  re- 
garded as  the  agent  of  the  mortgagor  and  not  of  the  mortgagee.** 

§  1520.    Utile  in  states  where  legal  title  vested  in  mortgagee. — In 

the  United  States,  courts  of  equity  have  generally  exercised  their  pow- 
ers in  appointing  receivers  with  much  more  freedom ;  though  the  Eng- 
lish rule  prevails  in  states  where  the  legal  title  vests  in  the  mort- 
gagee, and  after  forfeiture  he  can  maintain  an  action  of  ejectment  to 
recover  possession;  and  in  such  states  a  court  of  equity  will  not  gen- 

**  Truman  v.  Redgrave,  50  L.  J.  take  possession  at  once,  there  be- 

Ch.  830,  18  Ch.  D.  547,  45  L.  T.  605,  ing  no  defense  whatever  to  his  ac- 

30  W.  R.  421.  tion  of  ejectment,  still.  If  the  mort- 

='  Anderson  v.  Kemshead,  16  Beav.  gagee  can  not  take  possession,  as  If, 

329;    Dalmer   v.    Dash  wood,    2    Cox  for  instance,  there  is  a  prior  mort- 

378;    GreviUe   v.   Fleming,   2   Jo.   &  gagee,  who  refuses  to  take  posses- 

Lat.  335;  Meaden  v.  Sealey,  6  Hare  sion,  then,  at  the  instance  of  the 

620.  second   mortgagee,   the    court   does 

'"Berney  v.  Sewell,  1  Jac.  &  W.  grant  a  receiver." 

647.     See  also  observations  of  Lord  "Ackland  v.  Gravener,  31  Beav. 

Romilly  in  Ackland  v.  Gravener,  31  482. 

Beav.    482,    where    he    says    that  "Law  v.  Glenn,  L.  R.  2  Ch.  634; 

"though  the  court  refuses  to  grant  Mason  v.  Westoby,  32  Ch.  D.  206,  55 

the  receiver  in  cases  where  there  is  L.  J.  Ch.  507,  54  L.  T.  (N.  S.)  526, 

no  question,  and  the  mortgagee  can  34  Wkly.  Rep.  498. 
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erally  appoint  a  receiver,  but  will  leave  the  mortgagee  who  has  the 
legal  title,  or  the  right  at  law  to  enter  and  take  possession  of  the  mort- 
gaged premises,  to  pursue  his  legal  remedy.^*  There  must  be  some- 
thing more  than  the  inadequacy  of  the  security  and  the  insolvency 
of  the  mortgagor  to  warrant  the  appointment  at  the  instance  of  a 
mortgagee  having  the  legal  estate.  Other  special  circumstances  calling 
for  this  equitable  relief  must  be  shown ;  either  that  the  mortgagee  has 
only  an  equitable  estate  and  can  not  enter  and  take  possession,  or  that, 
by  reason  of  the  fraud  or  negligence  of  the  person  in  possession,  the 
security  is  likely  to  be  impaired;  as,  for  instance,  by  allowing  the 
taxes  to  go  unpaid,  whereby  a  lien  is  created  superior  to  that  of  the 
mortgage,  and  which  may,  if  not  extinguished,  extinguish  the  mort- 
gage.*" The  terms  of  the  mortgage  may,  however,  be  such  that  the 
mortgagee  will  have  no  right,  as  against  the  mortgagor  and  his  as- 
signs, to  take  the  rents  of  the  property  prior  to  a  foreclosure  sale,  or  a 
sale  under  a  power.*^ 

§  1521.    Prevailing  rule — States  where  legal  title  vested  in  mort- 
gagor.— The  prevailing  rule,  in  those  states  in  which  the  legal  title 


'"Williamson  v.  New  Albany  R. 
Co.,  1  Biss.  (U.  S.)  201;  Oliver  v. 
Decatur,  4  Cranch  (D.  C.)  458; 
Union  Trust  Co.  v.  St.  Louis  &c.  R. 
Co.,  4  Cent.  L.  J.  585;  Prisbie  v. 
Bateman,  24  N.  J.  Eq.  28;  Best  v. 
Schermier,  6  N.  J.  Eq.  154;  Cortle- 
yeu  V.  Hathaway,  11  N.  J.  Eq.  39, 
64  Am.  Dec.  478.  In  the  last  named 
case  the  court  appointed  a  receiver 
upon  the  application  of  a  subse- 
quent mortgagee — showing  the  in- 
solvency of  the  mortgagor,  inade- 
quacy of  the  security,  the  sale  of  the 
premises  to  an  insolvent  purchaser, 
who  had  agreed,  as  part  of  the  con- 
sideration, to  reduce  the  mortgage 
debt,  and  upon  obtaining  possession 
refused  to  keep  his  agreement,  and 
offered  to  sell  the  property  for  the 
amount  of  the  incumbrances  after 
taking  off  the  crops.  Mr.  Chancel- 
lor Williamson,  remarking  upon  the 
general  rules  governing  the  appoint- 
ment of  a  receiver,  said  that  the 
courts  of  New  Jersey  had  not 
adopted  the  rule  of  appointing  a 
receiver  simply  on  the  ground  of 
the  inadequacy  of  the  security  and 
the  insolvency  of  the  mortgagor. 
"This  court  has  gone  upon  the 
ground  that  where  a  man  takes  a 


mortgage  security  for  his  debt,  and 
permits  the  mortgagor  to  remain 
in  possession,  if  there  is  a  default 
in  payment,  the  mortgagee  must 
appropriate  the  property  in  the 
usual  way  to  the  payment  of  the 
debt.  If  he  is  a  first  mortgagee, 
and  wishes  possession,  he  must 
take  his  legal  remedy  by  ejectment 
If  he  is  a  second  mortgagee,  he 
takes  his  security  with  the  disad- 
vantages of  a  second  incumbrancer." 
See  McLean  v.  Presley,  56  Ala.  211, 
where  a  receiver  was  denied  to  a 
mortgagee  after  he  had  himself, 
without  right,  become  purchaser  at 
a  sale  under  a  power  in  the  mort- 
gage. Also  Fifth  Nat.  Bank  v. 
Pierce,  117  Mich.  376,  75  N.  W.  1058. 
Union  Trust  Co.  v.  Charlotte  Gen- 
eral Elec.  Co.,  152  Mich.  568,  116  N. 
W.  379. 

"Warwick  v.  Hammell,  32  N.  J. 
Eq.  427;  Brasted  v.  Sutton,  30  N.  J. 
Eq.  462;  Mahon  v.  Crothers,  28  N. 
J.  Eq.  567;  Johnson  v.  Tucker,  2 
Tenn.  Ch.  398;  Cone  v.  Paute,  12 
Heisk.  (Tenn.)  506. 

"Freedman's  Sav.  &c.  Co.  v. 
Shepherd,  127  U.  S.  494,  32  L.  ed. 
163.  8  Sup.  Ct.  1250. 
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is  regarded  as  being  in  the  mortgagor  until  foreclosure,  is  that  a  re- 
ceiver will  be  appointed  upon  the  application  of  a  mortgagee  after  de- 
fault, without  reference  to  his  legal  rights,  whenever  sufficient  equi- 
table grounds  for  this  relief  are  shown,  which  are  in  general  that  the 
premises  are  an  inadequate  security  for  the  debt,  and  the  mortgagor 
or  other  person  in  possession,  who  is  personally  liable  for  the  debt, 
is  unable  to  make  good  the  deficiency;*^  and  it  is  immaterial  whether 

^'Cake  V.  Mohun,  164  U.  S.  311,  41  Hauser,  68  Nebr.  663,  79  N.  W.  555; 
L.  €d.  447,  17  Sup.  Ct.  100;  Shep-  Hyman  v.  Kelly,  1  Nev.  179;  Leeds 
herd  v.  Pepper,  133  U.  S.  626,  33  L.  v.  Gifford,  41  N.  J.  Eq.  464,  5  Atl. 
ed.  706,  10  Sup.  Ct.  438;  Freedman's  795;  Warwick  v.  Hammell,  32  N.  J. 
Sav.  &c.  Co.  V.  Shepherd,  127  U.  S.  Eq.  427;  Patten  v.  Accessory  Trail- 
494,  32  L.  ed.  163,  8  Sup.  Ct.  1250;  sit  Co.,  4  Abb.  Pr.  (N.  Y.)  235,  13 
Hitz  V.  Jenks,  123  V.  S.  297,  306,  31  How.  Pr.  502;  Syracuse  City  Bank 
L.  ed.  156;  Grant  v.  Phoenix  Mut.  L.  v.  Tallman,  31  Barb.  (N.  Y.)  201; 
Ins.  Co.,  121  U.  S.  105,  30  L.  ed.  905,  Warner  v.  Gouverneur,  1  Barb.  (N. 
7  Sup.  Ct.  841;  Kountze  v.  Omaha  Y.)  36,  38;  Shotwell  v.  Smith,  3 
Hotel  Co.,  107  U.  S.  378,  27  L.  ed.  Edw.  (N.  Y.)  588;  Bolles  v.  Duff. 
609,  2  Sup.  Ct.  911;  Cone  v.  Combs,  35  How.  Pr.  (N.  Y.)  481;  Hollen- 
18  Fed.  576,  5  McCrary  (U.  S.)  651;  beck  v.  Donnell,  29  Hun  (N.  Y.)  94, 
Hendrix  v.  American  Mortgage  Co.,  94  N.  Y.  342;  Smith  v.  Tiffany,  13 
95  Ala.  313,  11  So.  213;  Scott  v.  Hun  (N.  Y.)  671;  Sea  Ins.  Co.  v. 
Ware,  65  Ala.  174;  Lehman  v.  Tal-  Stebbins,  8  Paige  (N.  Y.)  565;  Jen- 
lassee  Manufacturing  Co.,  64  Ala.  kins  v.  Hinman,  5  Paige  (N.  Y.) 
567;  Beckwith  v.  Carroll,  56  Ala.  309;  Bank  of  Ogdensburg  v.  Arnold, 
12;  Price  v.  Dowdy,  34  Ark.  285;  5  Paige  (N.  Y.)  39;  Durant  v. 
Wood  V.  Grayson,  16  App.  Cas.  (D.  Crowell,  97  N.  Car.  367,  2  S.  E.  541; 
C.)  174;  Hart  v.  Respess,  89  Ga.  87,  Kerchner  v.  Fairley,  80  N.  Car.  24; 
14  S.  E.  910;  McKeel  v.  Hotchkiss,  Williamson  v.  Gerlach,  41  Ohio  St. 
190  111.  311,  60  N.  E.  524;  Cross  v.  682;  Henshaw  v.  Wells,  9  Humph. 
Will  Co.  Nat.  Bank,  177  III.  33,  52  (Tenn.)  568;  Karn  v.  Rorer  Iron 
N.  E.  322;  First  Nat.  Bank  v.  111.  Co.,  86  Va.  754,  11  S.  E.  431;  Dun- 
Steel  Co.,  174  111.  140,  51  N.  E.  200;  lap  v.  Hedges,  35  W.  Va.  287,  13  S. 
Knickerbocker  v.  McKindley  Coal  E.  656;  Winkler  v.  Magdeburg,  100 
Co.,  172  111.  535,  50  N.  E.  330;  Haas  Wis.  421,  76  N.  W.  332;  Morris  v. 
V.  Chicago  Building  Soc,  89  111.  Branchaud,  52  Wis.  187,  8  N.  W. 
498;  Sleeper  v.  Iselin,  59  Iowa  379,  883;  Schreiber  v.  Carey,  48  Wis.  208, 
13  N.  W.  341;  White  v.  Griggs,  54  4  N.  W.  124;  Finch  v.  Houghton,  19 
Iowa  650,  7  N.  W.  125;  Barnett  V.  Wis.  150;  Anderson  v.  Matthews,  8 
Nelson,  54  Iowa  41,  6  N.  W.  49,  37  Wyo.  513,  58  Pac.  898.  See  also 
Am.  Rep.  183;  Myton  v.  Davenport,  Kerp  v.  Michigan  L.  &c.  R.  Co.,  Fed. 
51  Iowa  583;  Mayfield  v.  Wright,  Cas.  No.  7727;  Morrison  v.  Buck- 
107  Ky.  530,  54  S.  W.  864;  Taliar  ner,  Hempst.  (U.  S.)  442,  17  Fed. 
ferro  v.  Gay,  78  Ky.  496;  Woolley  v.  Cas.  No.  9844;  Ruggles  v.  Southern 
Holt,  14  Bush  (Ky.)  788;  Brown  v.  Minnesota  R.  Co.,  Fed  Cas.  No. 
Chase,  Walker  (Mich.)  43;  Mar-  12121;  Dow  v.  Memphis  &c.  R.  Co., 
shall  &c.  Bank  v.  Cady,  75  Minn.  20  Fed.  260;  Albritton  v.  Lott- 
241,  77  N.  W.  831;  Farmers'  Nat  Blackshear  Comm.  Co.,  167  Ala.  541, 
Bank  v.  Backus,  64  Minn.  43,  66  52  So.  653;  Jackson  v.  Hooper,  107 
N.  W.  5;  Pearson  v.  Kendrick,  74  Ala.  634,  18  So.  254;  Ashurst  v. 
Miss.  235,  21  So.  37;  Phillips  v.  Ei-  Lehman,  86  Ala.  370,  5  So.  731; 
land,  52  Miss.  721;  Myers  v.  Estell,  Weis  v.  Neel  (Ark.),  14  S.  W.  1097; 
48  Miss.  372,  per  Simrall,  J.;  White-  Planters'  Oil  Mill  v.  Carter,  140  Ga. 
head  v.  Wooten,  43  Miss.  523,  526;  808,  79  S.  E.  1120;  Garrard  v. 
Waldron  v.  First  Nat.  Bank,  60  Amoss,  83  Ga.  765,  10  S.  E.  587; 
Nebr.  245,  82  N.  W.  856;   Laune  v.  Glennoa  v.  Wilcox,  159  ill.  App.  42; 
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a  deficiency  judgment  against  the  parties  liable  for  the  debt  is  col- 
lectible.*^ The  mere  possibility  that  the  property  may,  at  some  future 
time,  become  insufBcient  to  pay  the  mortgage  debt,  is  not  sufficient 
ground  for  appointing  a  receiver.**  Additional  grounds  ■which  are  gen- 
erally conclusive  are,  that  the  mortgagor  is  allowing  the  security  to 
diminish  in  value,  or  the  mortgage  debt  to  increase,  and  especially 
is  allowing  the  interest  on  a  prior  mortgage  to  accumulate,  and  taxes 
to  go  unpaid.*^  The  failure  of  the  mortgagor  to  insure  the  mortgaged 
property  does  not  alone  justify  the  appointment  of  a  receiver,  where 
the  mortgage  provided  that  the  mortgagee  could  have  the  property 
insured  and  include  the  premiums  in  the  mortgage  debt.*"    If  the 


Ruprecht  v.  Henrici,  113  111.  App. 
398;  Pringle  v.  James,  109  111.  App. 
100;  "West  v.  Adams,  106  111.  App. 
114;  McLester  v.  Hose,  104  111.  App. 
433;  Rlchey  v.  Guild,  99  111.  App. 
451;  Gooden  v.  Vinke,  87  111.  App. 
562;  Sweet  &c.  Co.  v.  Union  Nat. 
Bank,  149  Ind.  305,  49  N.  B.  159; 
Buchanan  v.  Berkshire  L.  Ins.  Co., 
96  Ind.  510;  Haugan  v.  Netland,  51 
Minn.  552,  53  N.  W.  873;  Pearson 
V.  Kendrick,  74  Miss.  235,  21  So. 
37;  Jacobs  v.  Gibson,  9  Nebr.  380,  2 
N.  "W.  893;  Land  Title  &c.  Co.  v. 
Kellogg,  73  N.  J.  Eq.  524,  68  Atl.  80. 
But  see  Phoenix  Mut.  L.  Ins.  Co.  V. 
Grant,  3  McArthur  (D.  C.)  220.  In 
Indiana  it  is  only  necessary  to 
show  that  the  mortgaged  property 
is  not  sufficient  to  discharge  the 
mortgage  debt.  It  is  not  necessary 
to  allege  or  prove  the  mortgagor's 
insolvency.  Hursh  v.  Hursh,  99 
Ind.  500;  Merritt  v.  Gibson,  129  Ind. 
155,  27  N.  E.  136;  Ponder  v.  Tate, 
96  Ind.  330;  Main  v.  Ginthert,  92 
Ind.  ISO.  Leader  Pub.  Co.  v.  Grant 
Trust  &c.  Co.  (Ind.),  108  N.  E.  121, 
holding  that  the  court  was  author- 
ized to  appoint  a  recsiver  where  the 
debt  exceeded  the  value  of  the  prop- 
erty. The  present  rule  is,  that  a 
mortgage  which  does  not,  in  terms, 
give  to  the  mortgagee  the  right  of 
possession  before  sale  and  the  ter- 
mination of  the  right  of  redemption, 
nor  pledge  the  rents  and  profits, 
creates  no  lien  upon  nor  interest  in 
the  right  of  possession  given  by  the 
statute,  nor  upon  the  revenue  which 
accrues  from  it,  and  the  appoint- 
ment of  a  receiver  to  take  posses- 
sion of  property  under  such  a  mort- 


gage, or  to  appropriate  the  rents 
from  it,  is  a  violation  of  the  statu- 
tory rights  of  the  mortgagor. 
American  Investment  Co.  v.  Farrar, 
87  Iowa  437,  54  N.  W.  361;  Swan  v. 
Mitchell,  82  Iowa  307,  47  N.  W. 
1042.  In  Paine  v.  McBlroy,  73  Iowa 
81,  34  N.  W.  615,  the  appointment 
of  a  receiver  was  provided  for. 

'^Waldron  v.  First  Nat.  Bank,  60 
Nebr.  245,  82  N.  W.  856;  Philadel- 
phia Mtg.  &c.  Co.  V.  Goos,  47  Nebr. 
804,  815,  66  N.  W.  843;  Jacobs  v. 
Gibson,  9  Nebr.  380,  2  N.  W.  893. 
See  also  New  York  Bldg.  Loan 
Banking  Co.  v.  Begly,  75  App.  Div. 
308,  78  N.  Y.  S.  169,  11  Ann.  Cas. 
(N.  Y.)  473;  Browning  v.  Stacey, 
52  App.  Div.  626,  65  N.  Y.  S.  203; 
Thockmorton  v.  Slagle,  3  Ohio  Dec. 
550;  Wisconsin  Nat.  Loan  &c. 
Assn.  V.  Pride,  136  Wis.  102,  116  N. 
W.  637;  Winkler  v.  Magdeburg,  100 
Wis.  421,  76  N.  W.  332.  But  see 
Bank  of  Woodland  v.  Stephens,  144 
Cal.  659,  79  Pac.  379;  Murphy  v. 
Hoyt,  93  111.  App.  313;  Sickles  V. 
Canary,  8  App.  Div.  308,  75  N.  Y. 
St.  34,  40  N.  Y.  S.  948. 

"Laune  v.  Heuser,  58  Nebr.  663, 
79  N.  W.  555. 

*>  Haugan  v.  Netland,  51  Minn. 
552,  53  N.  W.  873;  Lowell  v.  Doe,  44 
Minn.  144,  46  N.  W.  297;  Dunlap  v. 
Hedges,  35  W.  Va.  287,  13  S.  B.  656. 
See  also  Ortengren  v.  Rice,  104  111. 
App.  428;  Ferguson  v.  Dickinson 
(Tex.  Civ.  App.),  138  S.  W.  221. 

"Planters'  Oil  Mill  v.  Carter,  140 
Ga.  808,  79  S.  E.  1120;  Ferguson  v. 
Dickinson  (Tex.  Civ.  App.),  138  S. 
W.  221. 
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mortgage  provides  for  the  appointment  of  a  receiver  in  case  of  fore- 
closure, a  valid  lien  on  the  rents  and  profits  is  thereby  created,  so 
that  a  receiver  will  be  appointed  without  regard  to  the  mortgagor's 
insolvency.*'  It  is  true  that  in  half  or  more  of  the  states  and  terri- 
tories the  mortgagee  has  no  legal  rights  that  would  aid  him  in  such 
case,  and  resort  to  equity  is  the  only  remedy;  but  a  resort  to  equity 
is  sometimes  an  appropriate  remedy  in  those  states  in  which  the  mort- 
gagee has  a  legal  remedy  for  recovering  possession.  In  several  states 
there  is  a  statutory  provision,  in  substantially  the  same  terms,  that, 
in  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage  and 
the  sale  of  the  mortgaged  property,  a  receiver  may  be  appointed  where 
it  appears  that  the  mortgaged  property  is  in  danger  of  being  lost,  re- 
moved, or  materially  injured,  or  that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that  the  property  is  probably  insufficient 
to  discharge  the  mortgage  debt.*^  This  however,  is  merely  an  enact- 
ment of  the  general  equitable  rule. 

§  1522.  The  appointment  as  affected  by  statutes. — As  already  seen, 
by  the  statutory  provisions  of  many  of  the  states,  the  mortgagee  is  not 
in  any  case  entitled  to  possession  of  the  mortgaged  property  upon  a 
default,  but  the  mortgagor  may  still  retain  possession  until  a  sale  is 
made  under  a  decree  in  a  foreclosure  suit,  and  in  some  states  even  un- 
til the  lapse  of  a  period  of  redemption  allowed  after  the  sale.  Some 
of  these  statutes  are  interpreted  as  preventing  the  appointment  of  a 
receiver  in  any  case;  while  others  are  regarded  as  giving  special  occa- 
sion for  it,  because  they  prevent  the  mortgagee's  obtaining  possession 
and  protecting  his  rights,  as  he  might  under  a  mortgage  conveying  the 
legal  title  at  common  law.  Even  statutes  precisely  alike  have  in  dif- 
ferent states  been  interpreted  as  operating  in  opposite  ways  upon  the 
generally  received  rules  for  the  appointment  of  receivers  in  fore- 
closure suits;  for  while  generally  the  possession  which  the  law  allows 
to  the  mortgagor  until  a  foreclosure  sale  is  regarded  as  subordinate 
to  the  equitable  rights  of  the  mortgagee  to  the  rents  and  profits  under 
the  condition  of  things  which  ordinarily  authorizes  the  appointment 
of  a  receiver  in  equity,  and  while  the  statute  confining  the  mortgagee 
to  one  remedy  in  case  of  default,  which  is  an  equitable  suit  for  fore- 
closure and  sale  of  the  property  and  a  judgment  for  any  deficiency, 

"First  Nat.  Bank  v.  Illinois  Steel  Y.  S.  370;  Baier  v.  Kelley,  55  Misc. 

Co.,   174   111.   140,   affg.   72   111.   App.  368,  106  N.  Y.  S.  552. 

640,  51  N.  E.  200.     See  also  Gale  v.  « Arkansas:     Dig.  of  Stats.  1904, 

Carter,   154   111.   App.   478;    Pizer  v.  §  6354. 
Herzig,   121   App.   Dlv.   609,   106   N. 

7 — Jones  Mtg. — ^Vol.  III. 
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is  held  to  be  a  reason  for  adopting  the  practice  of  appointing  a  receiver 
when  there  were  the  usual  grounds  for  the  appointment/^  in  Cali- 
fornia, on  the  other  hand,  it  is  held  that  by  reason  of  the  statute  the 
practice  of  appointing  a  receiver  to  collect  the  rents  pending  the  suit 
is  not  applicable ;  that  the  mortgagor  continues  to  be  the  owner  of  the 
estate,  and  is  entitled  to  the  possession  of  it  until  it  passes  to  some 
one  else  under  a  foreclosure  sale.°°  In  Michigan  and  Minnesota,  also, 
the  mortgagor  being  entitled  by  statute  to  the  possession,  and  conse- 
quently to  the  rents  and  profits  of  the  mortgaged  premises,  until  he 
is  divested  by  foreclosure  and  sale,  it  is  held  that  it  is  not  competent 
to  cut  short  his  right  in  this  respect  by  the  appointment  of  a  receiver 
in  the  foreclosure  suitf^  at  least  not  until  after  default  ;^^  or  unless 
the  right  is  clearly  given  by  the  contract  of  the  parties.^'  In  South 
Carolina,  also,  a  mortgagee  is  not  entitled  to  the  appointment  of  a 


California:  Codes  Civ.  Proc. 
1906,  §  564;  Guy  v.  Ide,  6  Cal.  99, 
101,  65  Am.  Dec.  490. 

Idaho:     2  Rev.  Codes,  §  4329. 

Indiana:  Burns'  Ann.  Stat.  1914, 
§  1279;  Leader  Pub.  Co.  v.  Grant 
Trust  &c.  Co.  (Ind.),  108  N.  E.  121. 

Kentucky:  Code  of  Practice  1895, 
§  299. 

Montana:  2  Rev.  Codes  1907, 
§  6698. 

Nebraska:  Cobbey's  Ann.  Stat. 
1911,  §  1248,  §  266  of  Civ.  Code; 
Philadelphia  Mtg.  &c.  Co.  v.  Goos, 
47  Nebr.  804,  66  N.  W.  843;  Jacobs 
V.  Gibson,  9  Nebr.  380. 

New  York:  1  Bliss'  Code  of  Civ. 
Pro.  1890,  §  713;  Stover's  Code 
1902,  §  713. 

North  Dakota:  Comp.  Laws  1913, 
§  7588. 

Ohio:     3  Gen.  Code,  §  11894. 

South  Dakota:  Rev.  Code  1903, 
§  227,  p.  907. 

"Washington:  Rem.  &  Bal.  Stat. 
1910,  Code  Civ.  Proc,  §  741. 

Wyoming:  Comp.  Stat.  1910, 
§  4914. 

*»  Pasco  V.  Gamble,  15  Fla.  562; 
Lowell  V.  Doe,  44  Minn.  144,  46  N. 
W.  297;  Hollenbeck  v.  Donnell,  94 
N.  Y.  342,  29  Hun  94;  Schreiber  v. 
Carey,  48  Wis.  208,  4  N.  W.  124; 
Finch  V.  Houghton,  19  Wis.  149; 
Hyman  v.  Kelly,  1  Nev.  179.  The 
court  say  that  the  legislature  hav- 
ing forbid  the  mortgagee  pursuing 
the    common-law    remedy   of   eject- 


ment is  rather  a  reason  for  a  more 
liberal  exercise  of  the  chancellor's 
powers  to  protect  the  security. 
They  expressly  dissent  from  the 
case  In  California  next  cited.  Guy 
V.  Ide,  6  Cal.  99,  65  Am.  Deo.  490. 
See  statute,  ante  §  1521.  In  like 
manner  an  express  stipulation  in 
the  mortgage  that  the  mortgagor 
may  retain  possession  of  the  prop- 
erty until  foreclosure,  prevents  the 
appointment  of  a  receiver.  Chad- 
bourn  V.  Henderson,  2  Bax.  (Tenn.) 
460.  See  also  Elmira  Mechanics' 
Soc.  V.  Stanchfield,  160  Fed.  811,  87 
C.  C.  A.  585;  American  Nat.  Bank 
V.  Northwestern  Mut.  L.  Ins.  Co., 
89  Fed.  610,  32  C.  C.  A.  275;  David- 
son V.  Allis,  Fed.  Cas.  No.  3600; 
Philadelphia  Mtg.  &c.  Co.  v.  Goos, 
47  Nebr.  804,  66  N.  W.  843;  Roberts 
V.  Parker,  14  S.  Dak.  323,  85'  N.  W. 
591. 

"Guy  T.  Ide,  6  Cal.  99,  65  Am. 
Dec.  490.  See  also  Bank  of  Wood- 
land V.  Stephens,  144  Cal.  659.  79 
Pac.  379. 

"Hazeltine  v.  Granger,  44  Mich. 
503,  7  N.  W.  74;  Wagar  v.  Stone, 
36  Mich.  364;  Marshall  &c.  Bank  v. 
Cady,  76  Minn.  112,  78  N.  W.  978. 
See  also  Beecher  v.  Marquette  &c. 
Rolling  Mill  Co.,  40  Mich.  307. 

""Beecher  v.  Marquette  &c.  Roll- 
ing Mill  Co.,  40  Mich.  307. 

•^  Michigan  Trust  Co.  v.  Lansing 
Lumber  Co.,  103  Mich.  392.  61  N.  W. 
668. 
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receiver  of  the  rents  and  profits  of  the  mortgage  property,  of  which 
the  mortgagor  has  possession,  unless  the  mortgage  expressly  provides 
that  the  lien  shall  attach  to  the  rents  and  profits,  as  well  as  the  land 
itself.^* 

§  1523.  In  behalf  of  a  subsequent  mortgagee. — A  subsequent  mort- 
gagee can  not  have  a  receiver  appointed  to  the  prejudice  of  a  prior 
mortgagee  to  whom  something  is  due,  if  the  prior  mortgagee  is  in 
actual  possession;  and  whenever  an  appointment  is  made,  it  is  with- 
out prejudice  to  the  right  of  any  such  prior  incumbrancer  to  take 
possession.'*"  The  subsequent  mortgagee  may,  in  some  cases,  have  the 
first  mortgagee's  receivership  extend  to  cover  the  former's  security,  or 
continued  for  his  benefit."^  A  receiver  will  be  appointed  upon  the 
application  of  a  subsequent  mortgagee,  pending  an  action  of  fore- 
closure, when  it  appears  that  the  owner  in  possession  of  the  premises 
receives  the  rents,  but  refuses  to  apply  them  for  the  benefit  of  the 
property,  and  that  the  interest  on  the  first  mortgage,  as  well  as  the 
taxes  and  assessments  on  the  property,  are  unpaid,  especially  if  the 
mortgage  contains  a  stipulation  for  the  appointment  of  a  receiver  in 
case  of  default.^''  Where  a  receiver  is  appointed  in  behalf  of  a  junior 
mortgagee  to  receive  the  rents  for  his  benefit,  such  junior  mortgagee 
acquires  a  specific  lien  on  the  rents  collected  by  the  receiver,  superior 
to  any  claim,  legal  or  equitable,  of  the  first  mortgagee."^   The  posses- 

"  Hardin    v.    Hardin,    32    S.    Car.  without  prejudice  to  the  first  mort- 

599,  12  S.  E.  936;  Seignious  v.  Pate,  gagee's  taking  possession,  and  that 

32  S.  Car.   134,  10  S.  E.  880;    Mat-  was    afterward    followed    by    Lord 

thews   V.   Preston,   6  Rich.   Eq.    (S.  Kenyon." 

Car.)  307.  ''» Miltenberger  v.  Logansport  &c. 

'=1    Fisher's   Law   of    Mtg.    408;  R.  Co.,  106  U.  S.  286,  27  L.  ed.  117, 

Trenton   Banking   Co.   v.   ■Woodruff.  1    S.    Ct.    140;     Albritton    v.    Lott- 

3  N.  J.  Eq.  210;   Wiswall  v.  Samp-  Blackshear  Comm.  Co.,  167  Ala.  541, 

son,  14  How.  (N.Y.)  52,64;  Quinnv.  52  So.  653;    Roach  v.  Glos,  181  111. 

Brittain,  3  Edw.  (N.  Y.)  314;   Sales  440,    54    N.    E.    1022;     Gillespie    v. 

V.  Lusk,  60  Wis.  490;  Rowe  v.  Wood,  Greene   County   Sav.   &c.   Assn.,   95 

2  Jac.  &  W.  553;    Berney  v.  Sewell,  111.  App.  543;  Evans  v.  Eastman,  60 

1  Jac.  &  W.  627;  Hiles  v.  Moore,  15  111.  App.  332;   Clark  v.  John  A.  Lo- 

Beav.  175;  Davis  v.  Marlborough,  2  gan   Mut.   Loan   &c.   Assn.,   58    111. 

Swans.    108,   137;    Dalmer  v.   Dash-  App.    311;    Howard   v.   Robbins,    67 

wood,  2  Cox  378;    Norway  v.  Rowe,  App.  Div.  245,  73  N.  Y.  S.  172. 

19  Ves.  144,  153.    In  Berney  v.  Sew-  "  Cross  v.  Will  County  Nat.  Bank, 

ell,   1    Jac.   &  W.   627,   Lord   Eldon  177  111.  33,  52  N.  E.  322,  affg.  71  111. 

said:    "I  remember  a  case  where  it  App.  404;   Keogh  Mfg.  Co.  v.  Whis- 

was   much    discussed    whether   the  ton,  14  N.  Y.  S.  344. 

court    would    appoint    a    receiver  ''"Goddard  v.  Clarke,  81  Nebr.  373, 

when  it  appeared  by  the  bill  that  116  N.  W.  41;    Longdock  Mills  &c. 

there  was   a   prior   mortgagee   who  v.  Alpen    (N.  J.  Eq.),  88  Atl.  623; 

was   not   in   possession.     I  have  a  Kroehle  v.  Olcott,  148  App.  Div.  54, 

note    of    that    case.     There    Lord  132    N.    Y.    S.    1056;    Abrahams   v. 

Thurlow     made     the     appointment  Berkowitz,  146  App.  Div.   563,  131 
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sion  of  the  prior  mortgagee,  and  his  application  of  the  rents  to  the  debt 
due  him,  may  be  as  much  to  the  advantage  of  the  subsequent  mortga- 
gee as  his  own  would  be.  If  the  subsequent  mortgagee  insists  upon 
obtaining  possession  himself,  his  only  course  is  to  redeem  the  estate 
from  the  prior  incumbrance  by  paying  it  off;°°  and  this  may  be  ren- 
dered necessary  in  case  the  prior  mortgagee  in  possession  does  not 
apply  the  income  of  the  property  to  the  payment  of  the  interest  and 
principal  of  the  mortgage  debt,  but  applies  it  to  other  debts  of  the 
mortgagor,  or  pays  it  over  to  him.  A  receiver  may  even  be  appointed 
on  the  application  of  the  mortgagor,  when  his  grantee  or  mortgagee 
is  in  possession  and  is  insolvent,  and  it  is  probable  that  the  rents 
and  profits  will  be  lost  through  his  management.*" 

§  1524.  Consent  of  prior  mortgagee. — It  is  not  necessary,  as  was  at 
first  held  by  Lord  Thurlow,"^  that  the  first  mortgagee's  consent  should 
be  obtained  before  a  receiver  can  be  appointed  on  the  application  of 
an  equitable  mortgagee.''^  If  he  is  not  in  possession  the  application 
will  be  allowed ;  and  he  can  not  prevent  it  in  any  way  except  by  tak- 
ing possession  himself."'  But,  as  already  stated,  the  appointment  is 
made  without  prejudice  to  those  who  have  prior  rights  in  the  prop- 
erty."* If  the  prior  mortgagee  has  the  legal  estate  he  may  take  pos- 
session at  any  time;  and  if  he  has  an  equitable  estate  only,  his  equi- 
table rights  are  protected  by  the  court.  The  receiver  appointed  at  the 
instance  of  a  junior  incumbrancer  is  entitled  to  receive  the  rents  and 
profits  for  the  benefit  of  the  latter,  until  the  prior  mortgagee  takes 
possession,  or  has  a  receiver  in  aid  of  his  own  suit  to  foreclose."^  But 
if  the  prior  mortgagee  be  made  a  party  to  the  bill,  the  junior  mort- 

N.  Y.  S.  257;  Madison  Trust  Co.  v.  117;  Howell  v.  Ripley,  10  Paige  (N. 

Axt,  146  App.  Div.  121,  130  N.  Y.  S.  Y.)    43;    Dunlap  v.   Hedges,   35   W. 

371.  Va.  287,  13  S.  B.  656;    Sanders  v. 

"  Trenton  Banking  Co.  v.  "Wood-  Lisle,  Ir.  Rep.  4  Eq.  43. 
ruff,  3  N.  J.  Bq.  210.  «sin   Virginia   a    receiver   Is    re- 

'«' Williams  v.  Robinson,  16  Conn,  garded  as  acting  in  the  interest  of 

517,   524;    Bolles  v.   Duff,   35   How.  all   parties,   and   no   one   having   a 

Pr.  (N.  Y.)  481.    See  ante  §  1517.  right  prior  to  that  of  the  plaintiff 

^'Phipps   V.    Bishop    of   Bath,    2  can  afterward  take  possession.    He 

Dick.  608.  must  finally   account  according  to 

"^  Bryan  v.  Cormick,  1  Cox  422.  the    priorities   of   the    different    in- 

<"  Silver  v.  Bishop  of  Norwich,  3  cumbrancers.     Beverley  v.   Brooke, 

Swans.  112,  note.  4  Grat.   (Va.)  187;   Ranney  v.  Pey- 

"Dalmer  V.  Dashwocd,  2  Cox  378;  ser,    83    N.    Y.    1;     Hennessey    v. 

Davis  V.  Marlborough,  2  Swans.  108,  Sweeney,   28   Civ.  Proc.   332,   57   N. 

137,  165;    Norway  v.  Rowe,  19  Ves.  Y.  S.  901;  Holland  Trust  Co.  v.  Con- 

144,  153;   Post  v.  Dorr,  4  Bdw.  Ch.  solidated  Gas  &c.  Co.,  85  Hun  454, 

(N.  Y.)   412;   Washington  Life  Ins.  66  N.  Y.  St.  291,  32  N.  Y.  S.  830. 
Co.  V.  Fleischauer,  10  Hun  (N.  Y.) 
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gagee  has  no  exclusive  right  to  the  income  of  the  receivership.^^  A  re- 
ceiver appointed  to  collect  the  rents  during  the  pendency  of  a  suit  to 
foreclose  a  subsequent  mortgage  may  remain  in  possession  to  collect 
such  rents  until  the  further  order  of  the  court."^  Where  a  receiver  is 
appointed  in  an  action  to  foreclose  a  junior  mortgage,  to  which  action 
the  first  mortgagee  was  not  made  a  party,  the  court  may  remove  such 
receiver  and  appoint  another  in  his  place.**  If  a  receiver  of  a  lease- 
hold estate  be  appointed,  upon  the  application  of  a  junior  mortgagee, 
with  power  "to  pay  the  ground-rent  and  taxes,"  upon  a  subsequent 
foreclosure  of  the  prior  mortgage,  the  receiver  is  not  bound  to  apply 
a  balance  of  rents  in  his  hands  to  the  payment  of  accrued  taxes.  The 
order  as  to  rents  and  taxes  is  permissive,  not  mandatory;  and  the 
junior  mortgagee,  having  by  diligence  acquired  a  specific  lien  upon 
the  rents  superior  to  the  equities  of  the  prior  mortgagee,  is  entitled 
to  retain  and  apply  them  upon  his  mortgage.*"  It  is  held,  however, 
that  if  the  prior  mortgagee  commences  proceedings  in  a  different 
court,  a  receiver  already  appointed  by  another  court,  on  the  applica- 
tion of  a  junior  mortgagee,  will  not  be  interfered  with  while  such 
mortgagee  is  in  actual  possession,  and  administering  the  property  un- 
der the  directions  of  that  court."* 

§  1525.    Right  of  prior  mortgagee  to  possession  until  paid. — A 

court  of  equity  not  only  respects  the  actual  possession  of  the  prior 
mortgagee,  but  is  cautious  not  to  interfere  with  his  rights  to  take  or 
obtain  possession  if  he  should  desire  it.^^  But  a  subsequent  mortgagee, 
having  no  right  to  the  possession  at  law  as  against  the  prior  mort- 
gagee, may,  in  case  such  prior  mortgagee  neglects  or  refrains  from 
the  exercise  of  his  legal  rights,  have  a  receiver  appointed  to  take  pos- 
session and  collect  the  rents  and  profits.'^  So  long  as  anything  is  due 
the  prior  mortgagee,  however  small  the  amount,  the  possession  will 
not  be  taken  from  him.'^^  This  is  stated  by  Lord  Eldon  very  forcibly : 

«■  Miltenberger   v.    Logansport   R.  "Woods  (U.  S.)  606,  3  Am.  L.  T.  R. 

Co.,  106  U.  S.  286,  27  L.  ed.  117,  1  (N.  S.)   91. 

Sup.  Ct.  140.     See  also  State  Bank  "Beverly  v.  Brooke,  4  Grat.  (Va.) 

v.  Cohen,  124  N.  Y.  S.  433.  187. 

"  Kramp  v.  Kramp,  185  111.  App.  "  Cortleyeu  v.  Hathaway,  11  N.  J. 

464.  Eq.  39,  64  Am.  Dec.  478;   Berney  v. 

-*  State  Bank  v.  Cohen,  124  N.  Y.  Sewell,  1  Jac.  &  W.  627. 

S.  433,  denying  rehearing,  68  Misc.  '^  Chambers  v.  Goldwin,  cited  and 

138,  123  N.  Y.  S.  747;    Schneider  v.  commented    upon     in     Quarrell    v. 

Miller,  155  Wis.  239,  144  N.  W.  286.  Beckford,    13    Ves.    377;     Hlles    v. 

°°Ranney  v.  Peyser,   83  N.  Y.  1,  Moore,  15  Beav.  175;   Codrlngton  v. 

reversing  20  Hun  11.  Parker,  16  Ves.  469;    Faulkener  v. 

™  Young  V.    Mont.    &c.    R.    Co.,    2  Daniel,    10   L.    J.    Ch.    (N.    S.)    33; 
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"If  you  reeoUect,  in  Mr.  Beckford's  case  I  went  to  the  very  utmost; 
I  said  then  that  if  Mr.  Beckford  would  swear  that  there  was  sixpence 
due  to  him,  I  would  not  take  away  the  possession  from  him.  If  there 
is  anything  due,  I  can  not  substitute  another  security  for  that  which 
the  mortgagee  has  contracted  for.  I  know  no  case  where  the  court  has 
appointed  a  receiver  against  a  mortgagee  in  possession,  unless  the 
parties  making  the  application  will  pay  him  off,  and  pay  him  accord- 
ing to  his  demand  as  he  states  it  himself."^*  If  he  insists  by  his  an- 
swer that  he  has  not  been  fully  paid,  the  court  will  not  upon  hearing 
of  the  motion  try  the  question  whether  any  balance  is  due.''  But  if 
he  refuses  to  accept  what  is  due,  or  will  not  swear  that  something 
is  due,  a  receiver  will  be  appointed  ;^°  and  it  being  his  business  to 
keep  his  accounts,  if  these  be  so  incomplete  that  he  can  not  determine 
whether  anything  is  due,  the  court  may  assume  that  nothing  is  due 
and  act  accordingly.'^ 

§  1526.  Time  of  appointing  receiver. — A  receiver  can  not  be  ap- 
pointed prior  to  the  filing  of  a  suit  to  foreclose,''*  and  an  order  to  show 
cause  why  a  receiver  should  not  be  appointed,  served  before  the  suit 
is  commenced,  is  irregular.'*  As  a  general  rule,  the  appointment  can 
not  be  made  until  a  bill  has  been  filed  for  foreclosure  and  is  pending, 
and  the  merits  of  the  case  have  been  disclosed  by  the  defendant's  an- 
swer f  though,  under  circumstances  rendering  an  immediate  appoint- 
ment necessary  to  prevent  threatened  loss  and  injury  to  the  property, 
an  appointment  may  be  made  before  the  defendant's  appearance,*^  and 
even  before  service  upon  him,*^  and  especially  if  his  residence  be  un- 
knovm.'*  A  receiver  may  be  appointed  prior  to  the  service  of  sum- 
mons, where  the  defendant  designedly  keeps  without  the  jurisdiction 
of  the  court,  or  is  hiding  to  avoid  service  of  the  process.**    The  ap- 

Trenton   Banking  Co.  v.   Woodruff,  (N.    Y.)    444,    3    How.   Pr.    225,    11 

3  N.  J.  Eq.  210.     In  this  last  case  Paige    436;     Kattenstroth    v.    Astor 

the  priority  of  the  first  mortgagee  Bank,  2  Duer  (N.  Y.)  632;  Anon.,  1 

in  possession  was  contested.  Atk.  578.     See  also  People  v.  New 

"Berney  v.   Sewell,  1  Jac.  &  W.  York,  8  Abb.  Pr.  (N.  Y.)  7,  28  Barb. 

627.  240,  17  How.  Pr.  56;  West  V.  Swan. 

"Rows  V.  Wood,  2  Jac.  &  W.  553.  3  Edw.  Ch.  (N.  Y.)  420. 

"Berney  v.  Sewell,  1  Jac.  &  W.  "McCarthy  v.  Peake,  9  Abb.  Pr. 

627.  (N.  Y.)   164;    Ex  parte  Whitfield,  2 

"Codrington  v.   Parker,   16   Ves.  Atk.  315;  Maeden  v.  Sealey,  6  Hare 

469;  Hiles  v.  Moore,  15  Beav.  175.  620;    Caillard  v.  Caillard,  25  Beav. 

"Crowder  v.  Moone,  52  Ala.  220.  512. 

"Kattenstroth  v.  Astor   Bank,  2  "'Barrett  v.   Mitchell,    5    Ir.   Eq. 

Duer  (N.  Y.)   632.  501. 

"Morrison   v.    Buckner,   Hempst.  "^ Bowling   v.    Hudson,    14    Beav 

(U.  S.)  442;  Hardy  v.  McClellan,  53  423. 

Miss.  507;  Astor  v.  Turner,  2  Barb.  "  Quinn  v.  Gunn,  1  Hog.  75;  Mai- 
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pointment  may  be  made  at  the  hearing,  though  not  prayed  for  by  the 
bill,  if  the  facts  stated  in  it  are  sufficient  to  authorize  it.*'  To  entitle 
the  plaintifi  to  the  appointment  of  a  receiver  before  the  hearing,  his 
complaint  must  contain  a  prayer  for  such  appointment.'"  The  facts 
may  be  shown  by  affidavit.*'  On  petition  supported  by  the  proper 
proof,  the  appointment  may  be  made  at  any  time  during  the  pendency 
of  the  suit.  It  may  even  be  made  after  judgment;  and  the  fact  that 
the  complaint  does  not  state  facts  authorizing  the  appointment  is  no 
objection.**  "Although,  by  the  laws  of  this  state,  the  mortgagor  of 
lands  holds  the  legal  title  until  the  foreclosure  sale,  yet  in  a  proper 
case,  when  necessary  to  protect  the  mortgagee's  interests,  equity  will 
appoint  a  receiver;  this  may  be  done  by  an  order  in  the  foreclosure 
suit  after  judgment;  and  the  fact  that  the  complaint  does  not  state 
facts  authorizing  the  appointment,  is  no  objection  in  such  a  case."*' 
It  has  been  held  not  error  to  continue  the  receivership  after  the  final 
decree  of  sale,  where  the  appointment  was  properly  made  in  the  suit 
to  foreclose.""  It  is  against  the  policy  of  the  law  that  a  mortgagee 
should  receive  the  appointment,  and  if  he  does  he  is  not  entitled  to 
compensation.*^ 

§  1526a.  Notice  of  application. — As  a  general  rule,  in  order  to 
give  a  court  of  equity  jurisdiction  of  a  motion  for  the  appointment 
of  a  receiver,  notice  of  such  motion  must  be  served  upon  all  the  par- 
ties adversely  interested."^  So  notice  of  the  application  for  the  ap- 
pointment of  a  receiver  should,  if  practicable,  be  given  to  the  mort- 
gagor and  other  parties  in  interest.**  Notice  is  not  required  where 
the  mortgage  expressly  provides  that  a  receiver  may  be  appointed 

colm  V.  Montgomery,  2  MoUoy  500;  «■  Schreiber  v.  Carey,  48  Wis.  208, 

Maguire  v.  Allen,  1  Ball  &  B.  75;  4  N.  W.  124. 

Coward  v.  Chadwick,  2  Russ.  150.  ""Buchanan  v.   Berkshire  L.   Ins. 

''Malcolm  v.  Montgomery,  2  Mol-  Co.,  96  Ind.  510. 

loy    500;     Osborne    v.    Harvey,    1  "Langstaffe  v.  Fenwick,  10  Ves. 

Young  &  C.   C.   C.   116.     See  also  405;  Scott  v.  Brest,  2  T.  R.  238. 

Connelly  v.   Dickson,   76   Ind.   440;  "^Belknap    Sav.    Bank   v.    Lamar 

Adair  v.  Wright,  16  Iowa  385;  Ham-  Land  &c.  Co.,  28  Colo.  326,  64  Pac. 

ilton  V.  Austin,  36  Hun  (N.  Y.)  138;  212;    Schoenecke    v.    Chicago    Title 

Barlow  v.  Gains,  8  Beav.  329.  &c.  Co.,  178  111.  App.  387;  Vanse  v. 

»°Cook  V.  Gwyn,  3  Atk.  689;  Mere-  Woods,  46  Miss.  120;   Whitehead  v. 

dith  v.  Wyse,  1  Molloy  2.  Wooten,  43  Miss.  523. 

"Commercial  and   Savings  Bank  »=  Jones  on  Corp.  Mtg.  and  Bonds, 

of  San  Jose  v.  Corbett,  5   Sawyer  §  454.    Notice  may  be  required  by 

(U.  S.)  172.  statute,    as    in    Nebraska.      Comp. 

^  Haas  v.  Chicago  Building  Soc,  Stats.  1893,  Code  of  Civ.  Pro.,  §  267; 

89  111.  498;    Schreiber  v.  Carey,  48  and   in   such   case  an   order   made 

Wis.  208,  4  N.  W.  124.  without  notice  is  void.    Johnson  v. 

Powers,  21  Nebr.  292,  32  N.  W.  62. 
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without  notice,  especially  if  the  owner  is  in  default  at  the  time  of 
filing  the  application  f*  but  it  is  held  that  even  though  a  mortgage  so 
provides,  the  court  is  not  bound  thereby,  and  may  require  notice  to 
be  given.°°  The  question  of  notice  can  not  of  course  be  raised  by  a 
party  who  has  appeared  and  resisted  the  order.'"  There  are  many 
circumstances  under  which  the  appointment  of  a  receiver  may  be  made 
on  an  ex  parte  application  without  notice.  Such  appointment  was 
made  where  it  appeared  that  the  mortgagor  had  in  bad  faith  sold  the 
mortgaged  property;  that  the  vendee  refused  to  attorn  and  deliver 
up  possession  to  the  mortgagee;  that  the  mortgagor  and  vendee  were 
both  insolvent;  that  the  vendee  had  removed  a  portion  of  the  crops, 
and  there  was  danger  of  further  loss  of  crops;  and  that  the  security 
was  inadequate.®^ 

§  1527.  Defenses  to  the  application. — The  defendant  should  an- 
swer the  application  by  explicitly  denying  the  facts  alleged,'^  and 
not  by  demurrer.""  To  prevent  the  appointment  of  a  receiver,  the  mort- 
gagor must  either  make  a  special  affidavit  of  merits,  or  show  that  the 
property  is  sufficient  to  secure  the  mortgage.^  His  affidavit  that  he 
has  a  good  defense,  without  stating  what  it  is,  or  stating  it  vaguely, 
is  no  answer  to  the  application  for  a  receiver.^  If  he  has  conveyed  the 
land  subject  to  the  mortgage,  he  is  in  no  position  to  oppose  the  ap- 
pointment.' Only  those  whose  rights  would  be  affected  by  the  appoint- 
ment can  oppose  it.  Upon  a  bill  to  restrain  waste  by  the  mortgagor, 
there  is  no  occasion  for  a  receiver;  the  injunction  is  sufficient.*    The 

"Conroy    v.    Polstein,    150    App.  °°Pouder  v.  Tate,  96  Ind.  330. 

Div.  832,  135  N.  Y.  S.  419.  >  Sea  Ins.  Co.  v.  Stebbins,  8  Paige 

»=  Hawkins   v.   Maxwell,   156   App.  (N.   Y.)    565;    Lofslsy  v.   Maujer,   3 

Div.  31,  140  N.  Y.  S.  909.  Sandf.  Ch.   (N.  Y.)   69;    Bancker  v. 

"■Haas  V.  Chicago  Building  Soc,  Hitchcock,  1  Ch.  Dec.  88;   Darcy  v. 

89  III.  498.     In  Michigan  a  court  of  Blake,   1   Molloy   247;    Shepherd   v. 

equity  can   not  make   an   ex  parte  Murdock,   2   Molloy   531;    Leahy  v. 

order    appointing    a    receiver    in    a  Arthur,  1  Hogan  92.     Receiver  not 

foreclosure  suit,   although  the  par-  appointed    where    the    property    is 

ties  agree  thereto  by  the  terms  of  mortgagor's    homestead.      Chadron 

the   mortgage.     Hazeltine  v.   Gran-  Loan  &c.  Assn.  v.   Smith,  58  Nebr. 

ger,  44  Mich.  503,  7  N.  "W.  74.  469,  78  N.  "W.  938;  Laune  v.  Hauser, 

"Hendrix    v.    Am.    Mtg.    Co.,    95  58  Nebr.  663,  79  N.  "W.  555. 

Ala.    313,    11    So.    213.      See    also  ='Sea  Insurance  Co.  v.  Stebbins,  8 

Heard  v.  Murray,  93  Ala.  127,  9  So.  Paige    (N.    Y.)    565;     MacKellar    v. 

514;  DoUins  v.  Lindsey,  89  Ala.  217,  Rogers,  20  J.  &  S.  (N.  Y.)  360. 

7  So.  234;  Ashurst  v.  Lehman,  86  'Wall  St.  Fire  Ins.  Co.  v.  Loud, 
Ala.  370,  5  So.  731;   Sims  v.  Adams,  20  How.  Pr.  (N.  Y.)   95. 

78  Ala.  395.  ■'Robinson   v.   Preswick,    3    Edw. 

»» Henry  v.  Watson,  109  Ala.  355,     (N.  Y.)   246. 
19  So.  413;  Sea  Ins.  Co.  v.  Stebbins, 

8  Paige  (N.  Y.)  565. 


105  WHEN  APPOINTED  §    1539 

applicant  has  the  burden  of  establishing  the  grounds  on  which  the 
receivership  is  asked."  After  a  receiver  has  once  been  appointed  with- 
out opposition  made  at  the  time,  an  objection  raised  at  a  later  stage 
of  the  case  that  the  application  was  improperly  allowed  will  not  be 
regarded.* 

§  1528.  Possession,  of  defendant  must  be  shown. — The  application 
should  show  the  defendant  in  possession,  and  notice  of  the  applica- 
tion should  be  given  him  unless  he  has  defaulted  in  the  action,''  inas- 
much as  in  general  the  court  is  warranted  in  appointing  a  receiver 
only  when  the  property  is  in  possession  of  a  party  to  the  foreclosure 
suit,  either  by  himself  or  his  tenant.  If  the  premises  are  in  possession 
of  a  tenant  who  is  not  himself  a  party  to  the  suit,  he  is  not  disturbed 
in  his  possession,  but  is  directed  to  attorn  to  the  receiver.*  When  the 
tenant  is  before  the  court,  the  receiver  is  appointed  without  restric- 
tion.' When  a  tenant  is  not  made  a  party  to  the  suit,  his  possession 
will  not  be  disturbed  by  the  appointment  of  a  receiver,  but  he  may 
be  ordered  to  attorn  to  the  receiver  and  to  pay  rent  to  him.'*  The 
court  is  not  warranted  in  appointing  a  receiver  of  the  rents  and 
profits  of  premises  in  the  possession  of  a  stranger  to  the  suit.'*^  There 
can  be  no  appointment  of  a  receiver  of  mortgaged  lands  after  an  as- 
signee in  bankruptcy  of  the  estate  of  the  owner  of  the  equity  of  re- 
demption has  been  appointed  and  has  taken  possession  of  the  mort- 
gaged property.  The  assignee  is  clothed  with  functions  similar  to 
those  of  a  receiver.^' 

§  1529.  Verification. — The  petition  for  the  appointment  of  a  re- 
ceiver should  be  verified  by  affidavit,  and  such  afiidavit,  as  well  as  an 
affidavit  in  opposition  to  the  application,  must  be  positive,  but  any 
insufficiency  in  this  respect  may  be  cured  by  sufficient  affidavits  sub- 
sequently filed.''  The  plaintiff  must  show  by  affidavit  the  amount  due 

» Brown  v.  Chase,  Walk.   (Mich.)'  "Sea    Ins.    Co.    v.    Stebbins,    8 

43;     Johnson    v.    Young,    1    Nebr.  Paige  (N.  Y.)  565;  Bank  of  Ogdens- 

(UnofE.)  28,  95  N.  W.  497;  Wood  v.  burg  v.  Arnold,  5  Paige  Ch.  (N.  Y.) 

Eckert,  3  N.  J.  L.  J.  53;   Durant  v.  38. 

Crowell,  97  N.  Car.  367,  2  S.  B.  541.  "  Searles   v.   Jacksonville,   P.   &c. 

°  Post  V.  Dorr,  4  Edw.  (N.  Y.)  412.  R.  Co.,  2  Woods   (U.  S.)   621,  Fed. 

'  Sea  Insurance  Co.  v.  Stebbins,  8  Cas.    No.    12586;     Sea    Ins.    Co.    v. 

Paige  (N.  Y.)  565;  High  on  Receiv-  Stebbins,  8  Paige  (N.  Y.)  565. 

ers,  §  660.  "In  re  Bennett,  2  Hughes  (U.  S.) 

'Smith   V.   Tiffany,   13    Hun    (N.  156. 

Y  )  671;   Sea  Insurance  Co.  v.  Steb-  "  Haines   v.   Carpenter,   1   Woods 

bins,  8  Paige  (N.  Y.)  665.  (V.  S.)  262,  Fed.  Cas.  No.  5905;  Pol- 

°  Keep  V.  Mich.  Lake  Shore  R.  Co.,  lard  v.  Southern  Fertilizer  Co.,  122 

6  Chicago  Leg.  News  101.  Ala.  409,  25  So.  169;  Smith-Dimmick  ' 
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after  the  allowance  of  all  just  credits,  if  decree  has  been  taken  pro 
confesso.  The  statement  in  the  bill  is  not  enough.^*  The  affidavit 
must  also  show  that  the  defendant  is  in  possession.  If  the  amoun'o 
actually  due  is  in  dispute,  and  the  answer  denies  the  allegations  as  to 
the  inadequacy  of  the  security,  the  court  will  not  interfere  with  the 
possession.^^  If  the  petition  for  the  appointment  of  a  receiver  is  veri- 
fied, the  bill  of  complaint  need  not  be  verified.^" 

§  1530.  Necessity  for  default  or  maturity  of  debt. — Generally  the 
mortgage  debt  must  be  already  due  to  entitle  the  mortgagee  to  have 
a  receiver  appointed ;  at  any  rate  there  must  have  been  such  a  default 
as  entitles  him  to  commence  an  action  to  foreclose  the  mortgage.^^  If 
a  mortgage  securing  several  notes  provides  that  all  the  notes  shall  be- 
come due  on  default  in  the  payment  of  any  of  them,  on  such  default 
the  mortgagee  may  foreclose  for  the  notes  due,  or  may  declare  them 
all  due,  and  foreclose  for  the  entire  debt,  but  he  can  not  have  a  re- 
ceiver appointed  to  take  charge  of  the  property  and  collect  rents  pend- 
ing the  maturity  of  all  the  notes,  and  then  have  foreclosure.^^  Yet  a 
receiver  has  been  granted  under  peculiar  circumstances,  when  the 
mortgagee  was  not  entitled  to  a  foreclosure,  and  merely  to  keep  down 
the  interest  on  the  mortgage;^'  as  in  a  ease  where  the  principal  debt 
did  not  become  due  until  after  the  mortgagor's  death.^"  If  the  prop- 
erty consists  of  separate  parcels,  or  can  be  divided  without  injury  to 
the  parties  interested,  upon  the  maturity  of  a  part  of  the  debt  a  re- 
ceivership of  one  of  the  parcels  may  be  granted.^^  A  receiver  will  some- 
Lumber  Co.  V.  Teague,  119  Ala.  385',  Maujer,  3  Sandf.  Ch.  (N.  Y.)  69; 
24  So.  4;  Burgess  v.  Martin,  111  Morris  v.  Brancliaud,  52  Wis.  187,  8 
Ala.  656,  20  So.  506;  Lindsay  v.  N.  W.  883.  That  only  a  part  of  the 
American  Mtg.  Co.,  97  Ala.  411,  11  debt  is  due,  and  that  the  premises 
So.  770;  New  South  Bldg.  &c.  Assn.  can  be  sold  in  parcels,  so  that  a 
v.  Willingham,  93  Ga.  218,  18  S.  B.  sale  of  part  will  satisfy  the  debt  in 
435;  Siegmund  v.  Ascher,  37  111.  arrear,  are  circumstances  to  be  eon- 
App.  122;  Commonwealth  v.  Order  sidered  in  determining  whether 
of  Vesta,  156  Pa.  St.  531,  27  Atl.  14.  a  receiver  will  be  appointed  of  the 
But  see  Triebert  v.  Burgess,  11  Md.  entire  property.  Quincy  v.  Cheese- 
452.  man,  4  Sandf.  Ch.  (N.  Y.)  405. 

"Rogers  v.  Newton,  2  Ir.  Eq.  40.        "Phillips  v.  Taylor,  96  Ala.  426, 

"Callanan  v.  Shaw,  19  Iowa  183.     11  So.  323. 

"Cowell  V.  Gnatzig,  178  111.  App.        "Buchanan  v.   Berkshire  L.   Ins. 
482.  Co.,  96  Ind.  510,  531. 

"Phillips  V.  Taylor,  96  Ala.  426,  =" Latimer  v.  Moore,  4  McLean  (U. 
11  So.  323  (quoting  text);  Hollen-  S.  110;  Burrowes  v.  MoUoy,  2  Jo. 
beck  V.  Donnell,  94  N.  Y.  342;  Bank  &  Lat.  521,  8  Ir.  Eq.  482;  Newman  v. 
of  Ogdensburg  v.  Arnold,  5  Paige  Newman,  2  Bro.  C.  C.  92,  note  6. 
(N.  Y.)  38;  Quincy  v.  Cheeseman,  ^Hollenbeck  v.  Donnell,  94  N.  Y. 
4  Sandf.  Ch.  (N.  Y.)  405;  Lofsky  v.    342. 
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times  be  appointed  before  default/^  especially  if  it  is  certain  that  the 
default  will  occur  and  that  a  receivership  will  be  necessary  to  protect 
the  interests  of  the  mortgagee.^^ 

§  1531.  Appointment  after  decree  and  after  appeal. — Fnder  cir- 
cumstances showing  an  urgent  occasion  for  it,  a  receiver  has  been 
appointed  after  the  decree  for  foreclosure,  and  even  after  appeal,  as 
where  there  was  danger  that  a  tenant  in  possession  might  by  further 
delay  acquire  rights  by  adverse  possession.^*  Generally  the  appoint- 
ment does  not  affect  the  rights  of  persons  who  are  not  parties  to  the 
suit,  and  will  not  be  made  unless  the  person  in  possession  is  either  a 
party  to  the  suit  or  his  tenant.^  °  Where  a  mortgage  provided  that  the 
mortgagee  upon  default  might  take  possession  of  the  property  and 
rent  it  without  losing  his  remedy  by  foreclosure,  and  the  mortgagee 
without  taking  possession  obtained  a  decree  of  foreclosure,  it  was  held 
that  it  was  then  too  late  to  apply  for  the  appointment  of  a  receiver,  the 
mortgagor  having  the  right  to  redeem  within  a  limited  period.  The 
mortgagor  by  the  terms  of  the  mortgage  bargained  away  his  right 
of  redemption  only  in  case  the  mortgagee  should  take  possession  be- 
fore foreclosure.^"  A  provision  in  a  mortgage  that  the  mortgagee  shall 
be  entitled  to  the  appointment  of  a  receiver  upon  the  commencement 
of  a  foreclosure  suit,  to  take  and  hold  the  rents  and  profits  for  his 
benefit,  does  not  entitle  him  to  such  appointment  at  the  time  he  takes 
his  decree,^'  nor  will  the  court  appoint  a  receiver  if  it  appears  that  the 
property  is  ample  security,  without  the  rents.^^  A  receiver  appointed 
pending  foreclosure  should  be  discharged  after  sale  of  the  premises 
for  the  full  amount  of  the  debt,  interest  and  costs,  and  the  possession 

=^  Mayfleld  v.  Wright,  107  Ky.  530,  ^  Sea  Insurance  Co.  v.  Stebbins,  8 

21  Ky.  L.  1255,  54  S.  W.  864;    Mc-  Paige  (N.  Y.)   565.     See  also  Zeiter 

Mahon    v.    North    Kent    Ironworks  v.  Bowman,  6  Barb.  (N.  Y.)  133. 

Co.,  2  Ch.  148.  =«Swan  v.  Mitchell,  82  Iowa  307, 

^  Latimer  v.  Moore,  4  McLean  (U.  47  N.  W.  1042.  The  right  of  re- 
S.)  110,  Fed.  Cas.  No.  8114;  Wabash  demption  is  in  the  nature  of  a  stay 
&c.  R.  Co.  V.  Central  Trust  Co.,  23  law,  and  courts  ought  to  require  a 
Fed.  513;  Thompson  v.  Natchez  Wa-  very  clear  showing  that  it  has  been 
ter  &c.  Co.,  68  Miss.  423,  9  So.  821;  bargained  away  before  depriving 
Syracuse  City  Bank  v.  Tallman,  31  the  debtor  of  the  right  to  retain 
Barb.  (N.  Y.)  201;  Schreiber  v.  Ca-  possession  of  the  property  until  the 
rey,  48  Wis.  208,  4  N.  W.  124.  But  redemption  has  expired.  Per  Roth- 
see  Phillips  V.  Taylor,  96  Ala.  426,  rock,  J. 
11  So.  323.  "Paine  v.  McElroy,  73  Iowa  81, 

=»  Brinkman  v.  Ritzinger,  82  Ind.  34  N.  W.  615. 

358;   Buck  v.  Stuben,  63  Nebr.  273,  '^Eidlitz    v.    Lancaster,    40    App. 

88  N.  W.  483;  Thomas  v.  Davles,  11  Div.  446,  59  N.  Y.  S.  54;  Jarvis  v. 

Beav.  29;    Hackett  v.  Snow,  10  Ir.  McQuaide,  24  Misc.  17,  B3  N.  Y.  S. 

Eq.  220.  97. 
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of  the  property  should  be  restored  to  the  owner  of  the  equity.  That 
a  mortgagor  who  had  transferred  the  property  agreed  to  pay  the  mort- 
gagee the  overdue  interest  and  costs  in  consideration  of  which  the 
mortgagee  bid  the  full  amount  of  the  debt,  interest  and  costs  on  fore- 
closure sale,  does  not  entitle  the  mortgagor,  as  against  the  owner  of 
the  equity  of  redemption  to  the  continuation  of  a  receivership  to  en- 
able the  mortgagor  to  collect,  out  of  rents  and  profits,  the  amount  he 
had  so  agreed  to  pay.^^ 

§  1531a.  Eeceiver  during  time  allowed  for  redemption. — A  re- 
ceiver may  be  appointed  after  iinal  judgment  or  decree,  or  at  any 
time  during  the  statutory  period  for  redemption,  if  such  a  course 
is  plainly  necessary  to  preserve  the  estate  or  to  protect  the  rights  of 
the  mortgagee.^"  In  Indiana,  where  such  a  period  of  one  year  after 
sale  is  allowed  for  redemption,  it  is  provided  by  statute  that  a  re- 
ceiver may  be  appointed  to  protect  or  preserve,  during  this  time,  the 
land  sold,  and  to  secure  to  the  person  entitled  thereto  the  rents  and 
profits  thereof.^^  Where,  therefore,  on  foreclosure  of  a  mortgage,  the 
land  has  been  sold  to  the  mortgagee  for  less  than  his  debt,  and  the 
security  is  shown  to  be  inadequate  and  the  debtor  insolvent,  a  re- 
ceiver may  be  appointed  to  collect  and  hold,  during  the  year  allowed 
for  redemption,  the  rents  and  profits  of  such  parts  of  the  land  as  are 
in  the  possession  of  the  mortgagor's  tenants.'^  The  redemption  statute 
gives  to  the  debtor  no  new  additional  title  or  right,  but  simply  ex- 
tends for  one  year  his  existing  rights ;  and  no  incident  attaches  to  the 
debtor's  possession  by  reason  of  the  sale  that  places  it  beyond  the  reach 
of  a  court  of  equity.^*  A  similar  decision  was  made  in  Wisconsin  un- 
der a  law  allowing  redemption  after  a  sale;^*  and  under  the  present 
statute  of  that  state,  which,  instead  of  allowing  a  year  after  sale  for 
redemption  before  a  deed  can  be  made,  allows  a  year  after  the  decree 

^Bogardus  v.  Moses,  181  111.  554,  804,  66  N.  W.  843;   Schreiber  v.  Ca- 
54  N.  B.  984.  rey,  48  "Wis.  208,  4  N.  W.  124;   La- 
s' First  Nat.  Bank  v.  Illinois  Steel  pham  v.  Ives,  Fed.  Cas.  No.  8082. 
Co.,  174  111.  140,  51  N.  B.  200;   Haas  ^Burns'   Rev.   Stat.  1914,   §  1279. 
V.  Chicago  Bldg.   Soc,   89   111.  498;  "''World  Bldg.  L.  &c.  Co.  v.  Marlin, 
Christie  v.  Burns,  83  111.  App.  514;  151  Ind.  630,  52  N.  E.  198;   Merritt 
"Wright  v.  Case,  69  111.  App.  535;  Bo-  V.   Gibson,   129   Ind.   155,   27   N.   E. 
rufe  V.   Hinkley,    66    111.   App.   274;  136;    Connelly  v.   Dickson,   76    Ind. 
Merritt  v.  Gibson,  129  Ind.  155,  27  440.    See  also  Travelers'  Ins.  Co.  v. 
N.  E.  136,  15  L.  R.  A.  277;  Connelly  Brouse,    83    Ind.    62;    Ridgeway    v. 
v.   Dickson,   76    Ind.    440;    Nolte   v.  Bank,  78   Ind.   119;    Davis  v.   New- 
Morgan,  86  Kans.  823,  122  Pac.  886;  comb,  72  Ind.  413. 
Nat.   F.   Ins.    Co.   v.   Broadbent,   77  =»  Merritt  v.  Gibson,  129  Ind.  155, 
Minn.  175,  79  N.  W.  676;   Philadel-  27  N.  B.  136,  per  McBride,  J. 
phia  Mtg.  &c.  Co.  v.  Goos,  47  Nebr.  »♦  Finch  v.  Houghton,  19  Wis.  149. 
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foreclosing  the  mortgage  before  a  sale  can  be  made,  a  receiver  may  be 
appointed  to  receive  the  rents  and  profits  during  that  period.^^  Where, 
however,  a  statute  allows  the  mortgagor  to  remain  in  possession  of  the 
land  until  the  expiration  of  the  time  allowed  for  redemption,  although 
the  statute  also  provides  that  the  purchaser,  from  the  time  of  the  sale 
until  redemption,  is  entitled  to  receive  from  the  tenant  in  possession 
the  rents  of  the  property  sold,  or  the  value  of  the  use  and  occupation 
thereof;  a  receiver  will  not  be  appointed  for  the  premises  before  the 
expiration  of  the  period  allowed  for  redemption.^^  The  court  may  even 
appoint  a  receiver  after  the  sale,  upon  a  showing  that  there  is  a  neces- 
sity for  the  appropriation  of  the  rents  and  profits  to  the  payment  of 
the  mortgage  debt,^'  or  where  such  appointment  is  shown  to  be  neces- 
sary in  order  to  protect  the  interests  and  preserve  the  rights  of  the 
parties  to  the  action  f^  but  this  power  should  be  exercised  by  the  court 
only  in  extreme  cases  and  to  prevent  gross  wrong  and  injustice.^' 

§  1532.  Necessity  for  showing  security  inadequate,  and  insolvency 
of  debtor. — To  warrant  an  appointment  of  a  receiver  it  must  be 
shown  both  that  the  property  itself  is  an  inadequate  security  and  that 
the  debt  or  the  deficiency  after  the  application  of  the  proceeds  of  the 
security  could  not  be  collected  of  the  mortgagor  or  other  person  liable 
for  it.^"  If  it  is  clear  that  on  a  sale  under  the  decree  of  foreclosure, 
the  mortgaged  property  will  sell  for  enough  to  pay  the  debt,  inter- 

'"Schreiber  v.  Carey,  48  Wis.  208,  S.)  442;   Swan  v.  Mitchell,  82  Iowa 

4  N.  "W.  124.  307,  47  N.  W.  1042;   Paine  v.  McBl- 

=°West  V.  Conant,  100  Cal.  231,  34  roy,  73  Iowa  81,  34  N.  W.  615;  Adair 

Pac.  705;   White  v.  Griggs,  54  Iowa  v.  Wright,  16  Iowa  385;    Brown  v. 

650,  7  N.  W.  125.  Chase,  Walk.    (Mich.)   43;    Myers  v. 

"Haas  V.   Chicago  Bldg.   Soc,   89  Estell,  48  Miss.  372,  403;   Hyman  v. 

111.    498;     Connelly    v.    Dickson,    76  Kelly,  1  Nev.  179;   Astor  v.  Turner, 

Ind.  440;  Adair  v.  Wright,  16  Iowa  2  Barb.  (N.  Y.)  444;   Sea  Insurance 

385;   Smith  v.  Tiffany,  13  Hun   (N.  Co.  v.  Stebbins,  8  Paige  (N.  Y.)  565; 

Y.)   671;    Astor  v.  Turner,  11  Paige  Quincy  v.  Cheeseman,  4  Sandf.  Ch. 

Ch.   (N.  Y.)   436,  43  Am.  Dec.  766;  (N.  Y.)    405;    Keep  v.  Mich.  Lake 

Schrelber  v.   Carey,  48  Wis.  208,  4  Shore  R.  Co.,  6  Chicago  L.  N.  101. 

N.   W.   124;    Thomas   v.   Davies,   11  See  also  Title  Ins.  &c.  Co.  v.  Cali- 

Beav.  29.  fornia  Dev.  Co.,  164  Cal.  58,  127  Pac. 

»» Russell  V.   Bruce,  159   Ind.  553,  502;     Planters'    Oil    Mill    v.    Carter 

64  N.  E.  602,  65  N.  E.  585;  Walker  (Ga.),  79  S.  B.  1120;    Haas  v.  Chi- 

V.  Kersten,  115  111.  App.  130;  White  cage  Building  Society,  89  111.  498; 

V.    Mackey,    85    111.    App.    282;    Na-  Ruprecht  v.   Henrici,   116   111.   App. 

tional  F.  Ins.   Co.  v.  Broadbent,  77  583;    Ruprecht  v.   Henrici,   113   111. 

Minn.  175,  79  N.  W.  676.  App.    398;     Sweet    &    Clark    Co.    v. 

''Haas  V.   Chicago  Bldg.   Soc,  89  Union  Nat.  Bank,  149   Ind.   305,  49 

111.  498.  N.  E.  159;  Jacobs  v.  Gibson,  9  Nebr. 

"Pullan    V.    Cincinnati    &c.    Air  380,  2  N.  W.  893;   Graybill  v.  Heyl- 

Line   R.    Co.,    4    Biss.    (U.    S.)    35;  man,  139  App.  Div.  898,  123  N.  Y.  S. 

Morrison  v.  Buckner,  Hempst.    (U.  622. 
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est  and  costs,  a  receiver  will  not  be  appointed.*^  The  property  may 
be  inadequate  security  for  all  the  incumbrances  upon  it,  and  yet  be 
sufiBeient  for  the  particular  mortgage  which  is  the  subject  of  the  fore- 
closure suit.*^  An  allegation  that  the  property  is  probably  insufficient 
to  discharge  the  mortgage  debt,  without  a  statement  of  the  value  of 
the  property,  is  not  a  sufficient  allegation  of  fact  to  warrant  the  court 
in  appointing  a  receiver.**  The  fact  that  a  sale  under  decree  of  fore- 
closure resulted  in  a  deficiency  is,  in  the  absence  of  special  circum- 
stances, sufficient  ground  for  the  appointment  of  a  receiver.** 

§  1533.  Other  grounds  for  appointment  of  receiver. — There  may 
be  other  and  additional  grounds  for  the  application;  but  these  two 
are  the  principal  ones,  which  are  essential  in  every  case;  and  usually 
no  others  are  essential  if  these  are  fully  and  clearly  alleged  and  ap- 
proved. Coupled  with  these  there  may  be  strong  grounds  for  inter- 
ference in  the  fact  that  the  taxes  have  been  suffered  to  remain  unpaid 
and  the  property  to  be  sold  to  satisfy  them,  and  that  the  insurance  has 
been  neglected;*'*  or  that  there  is  a  contest  as  to  whether  a  large  por- 
tion of  the  property  claimed  under  the  mortgage  is  really  covered  by 
it  ;**  or  that  there  is  fraud  or  bad  faith  on  the  mortgagor's  part  in  the 
management  of  the  property,  as  in  appropriating  the  rents  and  profits 
to  other  purposes  than  keeping  down  the  interest  on  the  incumbrances, 
or  in  permitting  the  property  to  depreciate  and  the  buildings  to  go  to 

"Pullan  V.  Cincinnati  &c.  R.  Co.,  "Title   Ins.  &c.  Co.  v.  California 

4   Biss.    (U.   S.)    35,   Fed.   Cas.   No.  Development   Co.,  164   Cal.   58,   127 

11461;   ^tna  Life  Ins.  Co.  v.  Broe-  Pac.  502. 

ker,   166   Ind.   576,   77   N.   E.   1092;  «Walljer  v.  Kersten,  115  111.  App. 

Shotwell  V.  Smith,  3  Edw.  Ch.   (N.  130. 

Y.)    588;    Rogers  v.   Southern  Pine  "Eslava  v.  Crampton,  61  Ala.  507; 

Lumber  Co.,  21  Tex.  Civ.  App.  48,  Chetwood  v.  Coffin,  30  N.  J.  Eq.  450; 

51  S.  "W.  26.  Stockman   v.   Wallis,   30   N.   J.   Eq. 

"Warner  v.  Gouverneur,  1  Barb.  449;  Wall  St.  Fire  Ins.  Co.  v.  Loud, 
(N.  Y.)  36,  per  Edmonds,  J.  "The  20  How.  Pr.  (N.  Y.)  95.  See  also 
allegation  Is  that  they  are  not  an  McLane  v.  Placerville  &c.  R.  Co.,  66 
adequate  security  for  'all  just  in-  Cal.  606,  6  Pac.  748;  Gale  v.  Carter, 
cumbrances'  on  them.  All  of  the  154  III.  App.  478;  Ortengren  v.  Rice, 
just  incumbrances,  it  would  seem,  104  111.  App.  428;  Buchanan  v.  Berk- 
amount  to  near  $70,000,  while  the  shire  L.  Ins.  Co.,  96  Ind.  510;  Slden- 
claim  of  the  defendants  is  not  more  berg  v.  Ely,  90  N.  Y.  257,  11  Abb.  N. 
than  half  that  sum.  And  while  the  Cas.  (N.  Y.)  354,  43  Am.  Rep.  163;" 
defendants  do  not  say  whether  the  Johnson  v.  Tucker,  2  Tenn.  Ch.  398; 
premises  are  or  are  not  adequate  Finch  v.  Houghton,  19  Wis.  149. 
security  for  the  amount  due  to  But  see  Ferguson  v.  Dickinson 
them,  the  mortgagor  on  the  other  (Tex.  Civ.  App.),  138  S.  W.  221. 
hand  avers  that  they  are  sufficient  "Wall  St.  Fire  Ins.  Co.  v.  Loud 
for  that  amount.  There  is,  there-  20  How.  Pr.  (N.  Y.)  95.  ' 
fore,  no  ground  for  the  appoint- 
ment of  a  receiver." 
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decay.*^  Thus  a  receiver  may  be  appointed  where  the  mortgage  is  not 
only  a  lien  on  the  land,  but  on  the  oil  produced  on  the  land,  and  it  is 
shown  that  the  mortgagor  is  removing  the  oil  and  appropriating  the 
proceeds  other  than  to  the  payment  of  the  mortgage  debt.**  A  show- 
ing that  the  mortgagor  is  out  of  the  court's  jurisdiction,  that  the  prin- 
cipal and  interest  is  due,  that  the  buildings  on  the  mortgaged  prem- 
ises have  not  been  insured,  that  the  taxes  are  unpaid,  and  the  se- 
curity is  scant,  will  entitle  the  plaintiff  in  a  foreclosure  suit  to  the 
appointment  of  a  receiver.*'  Where  the  mortgage  provides  that  the 
mortgagee  may  have  the  property  insured  and  include  the  premium 
in  the  mortgage  debt,  the  fact  that  the  mortgagor  has  neglected  to 
keep  the  property  insured  is  no  ground  for  the  appointment  of  a  re- 
ceiver.^" The  fact  that  the  parties  have  agreed  that,  in  case  of  a  de- 
fault, a  receiver  shall  be  appointed,  should  have  weight  when  an 
application  for  a  receiver  is  made.^^  Where  a  mortgagor  has  obtained 
an  injunction  to  restrain  the  sale  of  the  mortgaged  property  until 
certain  counterclaims  can  be  passed  upon  and  the  sum  really  due  as- 
certained, the  mortgagee  is  entitled  to  have  a  receiver  appointed  to 
take  charge  of  the  property  and  secure  the  rents  and  profits,  provided 
these  are  in  danger  of  being  lost  in  the  meantime.^^  As  a  general 
rule  a  receiver  will  not  be  appointed  to  take  possession  of  a  home- 
stead pending  an  action  to  foreclose  ;^^  but  where  a  part  of  the  land 
has  been  set  aside  as  the  defendant's  homestead,  a  receiver  will  be  ap- 
pointed for  the  remainder.^* 

§  1534.  Test  of  adequacy  of  security  in  respect  to  city  property. — 
In  determining  whether  the  security  is  adequate,  the  proper  criterion 
in  respect  to  city  property  is  the  rental  of  it  rather  than  the  price  it 
would  be  likely  to  sell  for.  The  income  of  improved  property  in  large 
towns  is  considered  a  fair  test  of  its  value  as  an  investment.^  ^     Of 

"Per  Williamson,  Chancellor,  in  "Planters'  Oil  Mill  v.  Carter,  140 

Cortleyeu  v.  Hathaway,  11  N.  J.  Eq.  Ga.  808,  79  S.  B.  1120;   Ferguson  v. 

39,  64  Am.  Dec.  478;    Chetwood  v.  Dickinson   (Tex.  Civ.  App.),  138  S. 

Coffin,  30  N.  J.  Eq.  450;   Stockman  W.  221. 

V.  Wallis,  30  N.  J.  Eq.  449.    See  also  "^  Keogh  Mfg.  Co.  v.  Whiston,  14 

Graham      v.      Consolidated      Naval  N.  Y.  S.  344. 

Stores  Co.,  57  Pla.  418,  48  So.  743;  "=  Oldham   v.   First  Nat.   Bank  of 

Bagley  v.   Illinois   Trust  &c.   Bank,  Wilmington,  84  N.  Car.  304. 

199  111.  76,  64  N.  E.  1085;   Ekeberg  "=  Sanford  v.  Anderson  (Nebr.),  92 

V.  Mackay,  114  Minn.  501,  131  N.  W.  N.  W.  152. 

787;    De  Barrera  v.  Frost,  33  Tex.  "'Mackey  v.  Cox   (Nebr.),  146  N. 

Civ.  App.  580,  77  S.  "W.  637.  "W.  1008. 

^'  Meridian  Oil  Co.  v.  Randolph,  26  "»  Shotwell  v.  Smith,  3  Edw.   (N. 

Okla.  634,  110  Pac.  722.  Y.)   588. 

•»  Gale  V.  Carter,  154  111.  App.  478. 
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course  there  may  be   circumstances  which  in  particular  cases  will 
modify  or  make  inapplicable  such  a  test. 

II.    Duties  and  Powers  of  a  Receiver 

Section  Section 

1535.  Rights,  powers,  and  duties  of    1537.  Discharge  of  receiver. 

receiver  in  general.  1537a.  Responsibility  for  default  of 

1536.  Receiver's  claim  to  the  rents.  receiver. 

§  1535.  Rights,  powers,  and  duties  of  receiver  in  general. — ^A  re- 
ceiver is  a  ministerial  officer  of  the  court,'^  and  the  scope  of  his  duty  is 
purely  administrative.^  He  occupies  a  fiduciary  relation,  and  the  ut- 
most good  faith  is  required  of  him  in  his  dealings  with  the  property 
entrusted  to  him.'  He  must  act  impartially  in  dealing  with  the  par- 
ties to  the  controversy,  and  not  to  espouse  the  cause  or  interests  of 
one  party  against  another.*  He  is  the  representative  of  all  parties  in 
interest;  of  the  mortgagee,  the  mortgagor,  and  all  holding  under 
them,  and  all  having  rights  superior  to  theirs.  The  receiver  of  a  bank- 
rupt corporation  represents  not  only  the  mortgagees,  but  the  assignees 
in  bankruptcy,  the  creditors  and  stockholders  as  well.°  He  is  not  al- 
lowed to  act  with  reference  to  the  mortgaged  property  in  any  other 
relation  inconsistent  with  his  duties  as  receiver.  If  he  is  also  mortga- 
gee, he  will  not  be  permitted  to  deal  with  the  property  in  any  way  in- 
consistent with  his  duty  as  a  receiver  acting  in  the  interest  of  all  par- 
ties concerned."  But  a  receiver  of  a  corporation  empowered  to  enforce 
a  mortgage  belonging  to  it  may  bid  ofE  the  property  to  save  a  sacrifice 
of  it.  He  succeeds  to  the  rights  and  powers  of  the  company  in  this  re- 
spect.^ He  should  not  involve  the  estate  in  any  expense,  even  for  re- 
pairs, without  the  authority  of  the  court;  nor,  without  such  sanction, 
bring  suits  or  defend  them.*  He  should  always  apply  to  the  court  be- 

1  Booth  V.  Clark,  17  How.  (U.  S.)  ■'Davis  v.  Gray,  16  Wall.  (U.  S.) 

322,   15  L.   ed.   164;    Vila  v.   Grand  203,  217,  21  L.  ed.  447;    Sutherland 

Island    Electric    Light    &c.    Co.,    68  v.  Lake  Superior  Ship  Canal  R.  &c. 

Nebr.  222,  94  N.  W.  136,  97  N.  W.  Co.,  9  N.  Bank.  R.  298,  307. 

613,  63  L.  R.  A.  791,  110  Am.  St.  400.  »Bolles  v.  Duff,  54  Barb.   (N.  Y.) 

"Lyman    v.    Central   Vermont   R.  215,   37    How.    Pr.    162;    Iddings   v. 

Co.,  59  Vt.  167,  10  Atl.  346.  Bruen,  4  Sandf.  Ch.  (N.  Y.)  417. 

=  Atkins  V.   Judson,   33  App.  Div.  'Jacobs  v.  Turpin,  83  111.  424. 

42,  53  N.  Y.  S.  504;  Harrigan  v.  Gil-  ^Cowdrey  v.  Galveston  R.  Co.,  93 

Christ,  121  Wis.  127,  99  N.  W.  909.  U.  S.  352,  23  L.  ed.  950;  Wyckotf  v. 

*  Home  Sav.  &c.  Co.  v.  District  Ct.,  Scofield,  103  N.  Y.  630;   Ketchum  v. 

121  Iowa  1,  95  N.  W.  522;  First  Nat.  Pacific   R.   Co.,   3   Cent.   L.   J.   380; 

Bank   v.    E.    T.    Barnum   Wire    &c.  Wynn  v.  Newborough,  3  Bro.  C.  C. 

Works,  60  Mich.  487,  27  N.  W.  657;  88;  Ward  v.  Swift,  6  Hare  309,  313; 

People  V.   Security  L.   Ins.  &c.  Co.,  Swaby  v.   Dickon,  6   Sim.   629,  631. 

79  N.  Y.  267;  Gadsden  v.  Whaley,  14  See  also  Standish  v.  Musgrove,  223 

S.  Car.  210.  III.  500,  79  N.  B.  161.    But  see  Kro- 
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fore  exercising  unusual  discretion.®  Having  such  authority,  all  debts 
incurred  by  him  in  carrying  on  the  business  for  which  the  property  is 
used,  such  as  operating  a  mill,  take  precedence  of  the  mortgage  debt.^* 
"Where  the  receiver  incurred  expenses  that  would  necessarily  have  been 
made  by  the  mortgagee  had  he  remained  in  possession  of  the  premises, 
in  order  to  make  the  same  yield  rent,  such  receiver  will  be  allowed  to 
retain  from  the  rents  collected  the  amount  of  his  disbursements.^^ 
His  possession  is  the  possession  of  the  court,  and  without  its  authority 
no  one  can  directly  or  indirectly  interfere  with  the  property.^^  Like 
a  trustee,  he  is  bound  to  exercise  such  care  over  the  property  as  a  pru- 
dent man  would  take  of  his  own.^'  A  receiver  who  acts  in  good  faith, 
but  under  a  mistake  as  to  the  extent  of  his  powers,  is  not,  it  would 
seem,  liable  for  his  acts.  But  if  he  wilfully  and  corruptly  exceeds  his 
powers,  he  would  be  liable  for  the  actual  damage  sustained  by  his  con- 
duct.^* The  receiver  of  a  railroad  may  be  empowered  by  the  court 
to  borrow  money  to  complete  unfinished  portions  of  the  road,  to  issue 
bonds,  and  to  make  them  a  first  lien  upon  the  property  of  the  road.^° 
The  receiver  is  entitled  to  his  commissions  and  expenses  even  though 
it  is  found  that  the  defendant  is  entitled  to  the  possession  of  the 
property.^"  A  receiver  can  not  be  sued  without  leave  of  the  court 
which  appointed  him  first  obtained.  That  court  has  jurisdiction  of  all 
matters  in  controversy  affecting  the  property  in  the  hands  of  the  re- 
ceiver, and  may  draw  to  itself  all  controversies  to  which  the  receiver 
can  be  made  a  party.  This  court  is  not  compelled  to  take  jurisdiction 
of  all  such  matters,  but  may  assert  its  right  to  do  so.  By  acting  upon 
the  parties  it  may  prevent  their  proceeding  in  other  courts  against  the 
receivers.  If  leave  be  not  obtained  upon  motion  to  prosecute  an  inde- 
pendent suit  at  law  or  in  equity  against  a  receiver,  the  proper  mode 
of  proceeding  is  to  apply  for  the  appropriate  remedy  against  the  re- 
ceiver by  petition  in  the  cause  in  which  the  receiver  was  appointed, 
and  not  by  original  bill.   Thus  a  bill  in  equity  does  not  lie  against  a 

nenthal  v.  Eosenthal,  144  N.  Y.  S.  (N.  Y.)    513;    Russell  v.   East  An- 

830.  glian  R.  Co.,  3  Mac.  &  G.  104;  Ames 

•  Parker  v.  Browning,  8  Paige  (N.  v.  Birkenhead  Docks,  20  Beav.  332, 

Y.)  388,  35  Am.  Dec.  717.  353. 

"Buster  v.  Mann,  69  Ark.  23,  62  ^Per  Lord  Eldon,   1   Jac.   &  W. 

S.  W.  588.  247,  1  Fisher's  Law  of  Mtg.  444. 

"Elmira      Mechanics'      Soc.      v.  "Stanton  v.  Alabama  &c.  R.  Co., 

Stanchfield,  160  Fed.   811,  87  C.  C.  2  Woods  (U.  S.)  506,  518. 

A.  585;  Ruprecht  v.  Muhlke,  225  III.  "  Kennedy  v.  St.  Paul  &c.  R.  Co., 

188,  80  N.  E.  106.  2  Dill.  (U.  S.)  448. 

"Albany  City  Bank  v.  Schermer-  "Harrington  v.  Foley,  108   Iowa 

horn,  9  Paige  (N.  Y.)   372,  38  Am.  287,  79  N.  W.  64. 
Dec.   551;    Noe  v.  Gibson,  7  Paige 

8 — Jones  Mtg. — ^Vol.  III. 
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receiver  to  restrain  him  from  foreclosing  a  mortgage  by  sale  under 
a  power  on  the  ground  that  the  mortgage  was  obtained  by  fraudulent 
representations  and  is  void,  but  relief  should  be  sought  by  petition  in 
the  cause  in  which  the  receivers  were  appointed.*^  A  mortgagee  who 
seeks  relief  against  the  purchaser  of  property  sold  on  foreclosure  by  a 
receiver,  upon  the  ground  of  collusion  with  the  receiver,  should  pro- 
ceed in  the  action  wherein  the  receiver  was  appointed  and  not  by  an 
independent  suit.  The  suit  must  certainly  be  in  the  court  in  which 
the  receiver  was  appointed,  or  by  leave  of  that  court.^*  The  beneficiary 
in  a  mortgage  deed  made  to  and  foreclosed  by  a  trustee  can  not  avoid 
the  sale,  after  confirmation  and  distribution  of  the  proceeds,  on  the 
ground  that  by  the  fraud  of  the  receiver  appointed  by  the  court  to 
make  the  sale  the  property  was  sold  for  less  than  it  was  worth,  and 
was  bid  in  by  a  syndicate,  of  which  the  receiver  was  a  member,  no 
neglect,  fraud,  or  collusion  being  charged  against  the  trustee,  as  the 
beneficiary,  in  the  absence  of  fraud  or  neglect  on  the  part  of  the 
trustee  is  bound  by  whatever  would  bind  the  latter.^' 

§  1536.  Receiver's  claim  to  the  rents. — Unless  otherwise  restricted 
by  the  terms  of  his  appointment,  a  receiver  is  entitled  to  the  imme- 
diate possession  of  all  the  property  of  every  kind  covered  by  the  mort- 
gage.^" By  the  appointment  of  a  receiver  the  mortgagee  obtains  an 
equitable  claim  not  only  upon  the  rents  and  profits  actually  due  at 
the  time,  but  also  upon  the  rents  to  accrue  ;^^  and  his  right  to  them 
is  superior  to  that  of  the  mortgagor's  assignee  in  bankruptcy,''^  or  to 
that  of  any  one  else  claiming  under  the  mortgagor,  as,  for  instance, 
his  grantee  who  has  bought  subject  to  the  mortgage,  even  when  he 

»'  Porter  v.   Kingman,   126   Mass.  31  N.  B.  712;  Citizens*  Sav.  Bank  v. 

141.  Wilder,  11  App.  Div.   63,  42  N.  Y. 

"Lockwood  V.  Reese,  76  Wis.  404,  S.  481;  WyckofC  v.  Scofield,  53  N.  Y. 

45  N.  W.  313;    In  re  Day,  34  Wis.  Super.  Ct.  237;   Com.  v.  Young,  11 

638;  Noonan  v.  McNab,  30  Wis.  277;  Phila.   (Pa.)   606. 

Milwaukee  &  St.  P.  R.  Co.  v.  Mil-  » First  Nat.  Bank  v.  Illinois  Steel 

waukee  &c.  R.  Co.,  20  Wis.  165.   See  Co.,  174  111.  140,  149,  51  N.  E.  200; 

also  James  v.  James  Cement  Co.,  8  Conover  v.  Grover,  31  N.  J.  Eq.  539; 

N.  Y.  St.  490.  Rider  v.  Bagley,  84  N.  Y.  461;   Gay- 

» Richter  v.  Jerome,  123  U.  S.  233,  nor  v.  Blewett,  82  Wis.  313,  52  N. 

246,  31  L.  ed.  132,  8  Sup.  Ct.  106;  W.  313.    See  also  Ortengren  v.  Rice. 

Shaw  v.  Railroad  Co.,  100  U.  S.  605,  104  111.  App.  428;    Stephen  v.   Rei- 

611,  25  L.  ed.  757;   Corcoran  v.  Ca-  bling,  45  111.  App.  40;   Citizens'  Sav. 

nal  Co.,  94  U.  S.  741,  745,  24  L.  ed.  &c.  Co.  v.  French,  4  Ohio  S.  &  C.  PI 

190;    Kerrison  v.  Stewart,  93  U.  S.  Dec.  443,  4  Ohio  N.  P.  61. 

155,  160,  23  L.  ed.  843;   Fletcher  v.  "^Post  v.   Dorr,   4   Edw.    (N.   Y.) 

Ann  Arbor  R.  Co.,  116  Fed.  479.  412;  Hayes  v.  Dickinson,  9  Hun  (N 

""Wilson  V.  Welch,  157  Mass.  77,  Y.)  277. 
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has  taken  a  note  mth  personal  security  for  the  rent.'''  But  the  re- 
ceiver can  not  call  upon  the  mortgagor,  or  a  junior  mortgagee,  to 
refund  rents  collected  before  the  appointment  of  the  receiver;^*  nor 
is  the  receiver  entitled  to  receive  such  rents.'"'  All  rents  and  profits 
that  come  into  the  hands  of  the  receiver  are  dedicated,  along  with 
the  corpus  of  the  funds  brought  within  the  domain  of  the  court,  to  the 
satisfaction  of  the  lien.^*  The  mortgagor  can  not  evade  the  effect  of 
such  appointment  by  leasing  the  mortgaged  land  and  taking  the  rent 
in  advance.  If  such  lease  is  made  pending  a  foreclosure  suit,  the  ten- 
ant stands  in  the  position  of  a  purchaser  or  lessee  pendente  lite  from 
the  mortgagor,  with  contructive  notice  of  the  action  to  foreclose  by 
the  filing  of  the  notice  of  lis  pendens,  and  takes  subject  to  whatever 
order  or  decree  the  court  may  lawfully  make  affecting  either  the  title 
or  possession.  He  could  not  get  any  better  right  than  his  lessor,  the 
mortgagor,  had.^^  Under  a  statute  giving  the  mortgagor  the  right  to 
the  possession  of  the  premises  until  the  expiration  of  a  year  from  the 
time  of  sale  upon  foreclosure,  the  mortgagee  is  not  entitled  to  a  re- 
ceiver during  that  time  to  take  possession  of  the  crops  upon  the  mort- 
gaged premises.^^  The  tenants  of  the  premises  may  be  compelled  to 
attorn  to  the  receiver.^'  So  also  a  purchaser  of  the  premises  from  the 
mortgagor  may  be  directed  to  pay  to  the  receiver  an  occupation  rent.^" 
If  the  person  in  possession  refuses  to  attorn,  the  court  may  on  motion 
pass  an  order  directing  him  to  do  so,  although  he  was  not  made  a 
party  to  the  suit  in  the  first  instance.'^   If  he  disobeys  the  order  of 

«Lofsky  V.  Maujer,  3  Sandf.  Ch.  «Sheeks   v.   Klotz,    84   Ind.   471; 

(N.  Y.)  69.  White  v.  Griggs,  54  Iowa  650,  7  N. 

"Johnston  v.  Riddle,  70  Ala.  219;  W.  125. 

Elder  v.  Bagley,  84  N.  Y.  461;  Post  ^Henshaw   v.    Wells,    9    Humph. 

T.  Dorr,  4  Edw.  (N.  Y.)  412;  How-  (Tenn.)  568.    A  tenant  after  attor- 

ell  V.  Ripley,  10  Paige  (N.  Y.)  43.  nlng  can  not  surrender  the  prem- 

^Keyser  v.  Hitz,  4  Mackey    (D.  ises  to  the   mortgagor.     Nealis  v. 

C.)  179;  Davis  v.  Dale,  150  III.  239,  Bussing,  9  Daly  (N.  Y.)   305.     See 

37   N.   E.   215;    Noyes  v.  Rich,   52  also   Niccolls   v.    Peninsular    Stove 

Maine  115;   Wyckoff  v.  Scofield,  98  Co.,  48  111.  App.  317;    Woodyatt  v. 

N.  Y.  475;  Argall  v.  Pitts,  78  N.  Y.  Connell,  38  111.  App.  475. 

239.     See  also   Mechanics'    Soc.   v.  '"  Astor  v.  Turner,  2  Barb.  (N.  Y.) 

Stanchfield,  160  Fed.   811,   87  C.  C.  444. 

A.  585;  Greenwich  Sav.  Bank  V.  Sil-  "Sea    Ins.    Co.    v.    Stebbins,    8 

verman,  153  App.  Div.  17,  138  N.  Y.  Paige     (N.     Y.)     565;     Parker    v. 

S.  13;   Home  L.  Ins.  Co.  v.  O'Sulli-  Browning,  8  Paige  (N.  Y.)  388,  390, 

van,  136  N.  Y.  S.  105.  35  Am.  Dec.  717;  Reid  v.  Middleton, 

*>  Pepper  v.   Shepherd,  4  Mackey  ITurn.  &R.  455;  Bowery  Sav.  Bank 

(D.    C.)    269;     Keyser    v.    Hitz,    4  v.  Richards,  3  Hun  (N.  Y.)  366.  The 

Mackey  (D.  C.)  179;  Williamson  v.  last  named  case  is,  however,  over- 

Gerlach,  41  Ohio  St.  682.  ruled.     Merritt  v.  Gibson,  129  Ind. 

"Gaynor  v.  Blewett,  82  Wis.  313,  155,  27  N.  E.  136.    See  ante  §  1531. 
52  N.  W.  313. 
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court,  he  may  be  proceeded  against  for  contempt.'^  But  a  tenant  in 
possession  prior  to  the  commencement  of  a  suit  to  foreclose,  and  to 
which  he  was  not  a  party,  can  not  be  compelled  by  order  of  court  to 
pay  rent  to  a  receiver  appointed  during  the  pendency  of  such  suit, 
such  rent  being  recoverable  only  in  an  action  against  the  tenant.^^  The 
court  will  not  support  a  receiver  in  using  forcible  or  violent  means  to 
assert  his  rights.^*  In  an  action  by  a  receiver  to  collect  rents  of  the 
mortgaged  premises,  the  question  of  his  appointment,  made  upon  the 
allegation  that  the  property  was  inadequate  to  pay  the  mortgage  debt, 
can  not  be  raised,  for  the  question  has  already  been  adjudicated  in 
making  the  appointment.' °  A  receiver  appointed  in  a  suit  for  the 
foreclosure  of  mortgage  upon  a  farm,  with  power  to 'let  the  premises, 
may  lease  them  for  a  year  without  special  order,  that  being  the  usual 
term  for  such  leases,  and  such  lease  is  neither  limited  nor  determined 
by  the  duration  of  the  suit.''  ■" 

§  1537.  Discharge  of  receiver. — If  a  foreclosure  suit  in  which  a 
receiver  has  been  appointed  is  abandoned  or  discontinued,  or  dis- 
missed by  the  court  for  want  of  jurisdiction,  the  receiver  should  be 
discharged  and  the  property  restored  to  its  owner.'^  If  the  foreclosure 
suit  is  abandoned  after  a  receiver  has  been  appointed,  it  no  longer 
operates  as  notice  in  intercepting  the  rents  and  profits.'*  And  gen- 
erally the  receivership  is  terminated  when  the  property  is  bid  off  at 
the  foreclosure  sale  for  the  full  amount  of  the  debt,  interest,  and 
costs ;"  but  where  there  is  a  deficiency  judgment,  the  receivership  may 
be  continued  through  the  period  of  redemption.*"  It  is  the  right  of 
the  mortgagor,  whose  property  has  been  placed  in  the  hands  of  a  re- 
ceiver pending  a  suit  for  foreclosure,  to  pay  the  debt  at  any  time,  and 
have  the  property  restored  to  his  possession.  This  right  does  not  de- 
pend upon  the  discretion  of  the  court,  but  is  one  which  he  can  claim 
and  the  court  can  not  withhold.*^    Payment  destroys  the  plaintiff's 

=°Henshaw   v.   Wells,    9    Humph:  "'Johnston  v.  Riddle,  70  Ala.  219; 

(Tenn.)   568.  Meyer   v.    Badger    Lumber    Co.,    10 

^  American  Mtg.  Co.  v.  Sire,  103  Kans.  App.  142,  62  Pac.  434. 

App.  Div.  396,  92  N.  Y.  S.  1082.  =' Johnston  v.  Riddle,  70  Ala.  219. 

="  Parker    v.    Browning,    8    Paige  "'Bogardus  v.  Moses,  181  111,  554, 

(N.  Y.)  388,  390,  35  Am.  Dec.  717.  54  N.  E.  984;  Davis  v.  Dale,  150  111. 

''=  Goodhue  v.  Daniels,  54  Iowa  19,  239,  37  N.  B.  215. 

6  N.  "W.  129.  "Prussing  v.   Lancaster,   234    III. 

««Shreve  v.  Hawkinson,  34  N.  J.  462,  84  N.  E.  1062;   Roach  v.  Glos. 

Eq.  413.    See  numerous  English  and  181  111.  440,  54  N.  E.  1022;  Stoddard 

Irish  cases  cited  by  the  reporter,  In  v.  Walker,  90  111.  App.  422;  Oakford 

a  note  to  this  case,  as  to  the  power  v.  Robinson,  48  111.  App.  270. 

of  a  receiver  to  lease  lands.     Also  "  Milwaukee  &c.  R.  Co.  v.  Soutter, 

Western  Union  Tel.  Co.  v.  Boston  2  Wall.   (U.  S.)   510,  17  L.  ed.  900, 

Safe  Dep.  &c.  Co.,  112  Fed.  37.  Woolworth  C.  C.  49. 
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cause  of  action;  and  though  in  general  the  receiver  is  appointed  for 
the  benefit  of  all  parties  interested,  when  upon  payment  the  plaintiff's 
right  of  action  is  ended,  the  rights  of  the  other  parties  fall  with  it.*^ 
But  while  the  plaintiff's  action  is  pending,  a  receiver  appointed  at  his 
instance  will  not  generally  be  discharged  on  his  application  without 
the  concurrence  of  all  others  interested  in  the  property.*'  When  the 
court  is  satisfied  that  the  property  mortgaged  is  ample  security  for 
the  debt  the  receivership  should  be  terminated.** 

§  1537a.  Responsibility  for  default  of  receiver. — ^Whether  a  mort- 
gagee who  nominates  and  procures  the  appointment  of  a  receiver  is 
responsible  for  his  default  is  a  question  upon  which  there  is  a  conflict 
of  authority.  On  the  ground  that  a  receiver  is  appointed  for  and  on 
behalf  of  all  persons  interested,  it  is  contended  that  any  loss  arising 
from  the  default  of  the  receiver  must  be  borne,  as  between  the  parties, 
by  the  estate  in  his  hands.*'  In  a  recent  case  in  Arkansas,  it  was  held 
that  the  mortgagee,  at  whose  instance  the  receiver  was  appointed, 
could  not  be  held  liable  in  case  such  receiver  embezzled  or  otherwise 
wasted  the  rents  and  profits.*®  But  on  the  other  hand,  in  a  compara- 
tively recent  case  in  New  Jersey,  the  vice-chancellor  held  that  in  such 
case  the  mortgagee  must  bear  any  loss  caused  by  the  defalcation  of  the 
receiver  so  appointed,  and  the  insufficiency  of  his  sureties.*^  The  vice- 

*■  Davis    V.    Marlborough,    Swans,  cer),  and  he  afterward  embezzle  or 

168;   Paynter  v.  Carew,  18  Jur.  417.  otherwise  waste  the  rents  and  prof- 

*=Bainbrigge     V.    Blair,    3     Beav.  its,  the  loss  must  fall  on  the  mort- 

421.  gagor.'     But  Mr.  Eden,  In  his  note 

"Howard  v.  La  Crosse  &c.  R.  Co.,  to  that  case,  shows  that  such  rule 

Fed.  Cas.  No.  6760.  does  not  always  prevail;  and  it  ap- 

"2  Daniell  Ch.  Pr.,  pp.  740,  741,  pears    that    Hutchinson    v.    Massa- 

2  Maddock  Ch.  Pr.,  p.  235;  Kerr  Re-  reene,   instead  of  holding  that  the 

ceivers,   p.   164.     These  authorities  loss  in  that  case  fell  upon  the  es- 

all    rely   upon   the    single    case   of  tate,  holds   precisely  the   contrary. 

Hutchinson  v.  Massareene,  2  Ball  &  *     *     *     But  I  do  not  find  it  neces- 

B.  55,  except  that  Mr.  Maddock  cites  sary  to  decide  the  question  whether, 

in   addition   the    case   of   Rigge    v.  where  an  Indifferent  person  is  ap- 

Bowater,   3    Brown.    Ch.    365.     The  pointed  by  the  court  upon  the  ap- 

American  treatises  follow  the  Eng-  plication   of   a   mortgagee  and   be- 

lish.     High,  Rec.   §  270,   Beach  on  comes  a  defaulter,  and  his  sureties 

Receivers,  §  303.  are   insufficient,   the   resulting   loss 

"Robinson  v.  Arkansas  Loan  &c.  should  fall  on  the  mortgagee,  and 

Co.,  74  ArK.  292,  85  S.  W.  413.  have    referred    to    the    authorities 

"Sorchan  v.  Mayo,   50  N.  J.  Eq.  only    for    the    purpose    of    showing 

288,  23  Atl.  479.    "The  whole  of  the  that  they  are  not  all  in  accord  with 

case  of  Rigge  v.  Bowater  is  this:  the  general   proposition  laid  down 

'The  lord  chancellor  intimated  his  by    the    text-writers.      It    is    also 

opinion  (without  deciding  the  case)  worthy  of  remark  that  the  case  of 

that,  if  a  receiver  be  appointed  by  a  mortgagee  who  applies  for  a  re- 

the  court   (upon  the  application  of  celver  stands  on  a  footing  decided- 

a  mortgagee   or   other   incumbran-  ly  different  from  that  of  a  creditor 
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chancellor  reviews  and  comments  upon  the  authorities,  and  concludes 
that  they  do  not  support  the  contention  that  the  mortgagee  is  not  re- 
sponsible.** 


who  is  suing  for  himself  and  other 
creditors,  and  asks  for  a  receiver  to 
hold  the  property  for  the  benefit  of 
all  the  creditors.  The  mortgagee 
asks  for  the  rents  and  profits  to  be 
applied  to  his  mortgage,  on  the 
ground  that  he  holds  the  legal  title 
to  the  premises,  and  is  entitled  of 
right  to  the  possession  and  to  re- 
ceive the  rents;  and  if  he  himself 
were  in  possession  he  would  be 
entitled  to  hold  it,  and  receive  the 
rents  himself,  until  his  debts  were 
paid;  and  it  seems  to  me  that  it 
would  be  no  hardship  upon  him  if 
the  rule  were  established  that  he 
should  take  the  risk  of  the  sol- 
vency of  the  receiver,  and  that  a 
receiver  so  appointed  should  be 
considered  as  the  agent  of  the 
mortgagee.  Such  a  rule  would 
make  complainants  and  their  solic- 
itors applying  for  such  appoint- 
ments careful  as  to  the  character  of 
the   men  whom  they  nominate  to 


the  court,  and  the  responsibility  of 
the  sureties  given  by  the  appointee. 
But  whatever  may  be  the  rule  in 
ordinary  cases,  it  seems  to  me  that 
the  circumstances  of  this  case  ren- 
der the  equity  of  the  exceptants 
quite  plain.  Here  the  complainant 
nominates,  and  procures  to  be  ap- 
pointed, his  own  solicitor  and  agent. 
None  of  the  owners  of  the  equity  of 
redemption  took  any  part  in  the 
proceedings;  they  were  all  con- 
ducted under  the  instructions  of  this 
very  agent;  and  I  do  not  see  how 
the  case  differs  from  that  of  the 
mortgagee  being  himself  in  posses- 
sion, receiving  the  rents  and  prof- 
its; and  it  seems  to  me  that  when 
they  were  paid  to  the  receiver  in 
this  case  they  were  in  effect  paid 
to  the  complainant,  and  he,  in  my 
judgment,  must  bear  the  loss." 

"Downs  V.  Allen,  10  Lea  (Tenn.) 
652. 
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DECREE  OF  STRICT  FORECLOSURE 

I.  Nature  and  Use  of  This  Remedy,  §§  1538-1541 

II.  In  What  States  It  Is  Used,  §§  1543-1556 

III.  Pleadings  and  Practice,  §§  1557-1568 

IV.  Setting  Aside  and  Opening  the  Foreclosure,  §§  1569-1570 

I.    Nature  and  Use  of  This  Remedy 

Section  Section 

1538.  Historical.  1540.  "When  remedy  is  proper. 

1539.  Nature  of  the  remedy.  1541.  Laud  contract. 

§  1538.  Historical. — In  the  progress  of  the  doctrine  of  mortgages 
the  first  advance  was  to  relieve  the  mortgagor  from  the  forfeiture  of 
his  estate  through  failure  to  perform  the  condition  within  the  time 
limited  by  the  deed.  "At  length,"  says  Spence,  "in  the  reign  of 
Charles  I.,  it  was  established  that  in  all  cases  of  mortgage,  where  the 
money  was  actually  paid  or  tendered,  though  after  the  day,  the  mort- 
gage should  be  considered  as  redeemed  in  equity,  as  it  would  have 
been  at  law  on  payment  before  the  day;  and  from  that  time  bills  be- 
gan to  be  filed  by  mortgagees  for  the  extinction  or  foreclosure  of  this 
equity,  unless  payment  were  made  by  a  short  day,  to  be  named."^ 
This  was  the  form  of  foreclosure  first  adopted  by  the  English  courts 
of  equity,  and  until  quite  recent  times  was  the  only  form.''  Although 
this  form  of  foreclosure  has,  through  the  action  of  the  courts  and 
by  statutory  enactments,  gradually  given  way  within  the  last  hun- 
dred years  to  the  more  equitable  mode  of  foreclosure  by  sale,  it  is  still 
used  by  courts  of  equity  as  the  mode  best  adapted  for  a  few  special 
cases,  and  in  two  of  our  states  is  the  mode  in  general  use.* 

This  is  the  foreclosure  spoken  of  in  the  books ;  but  since  foreclosure, 
in  this  country  at  least,  has  come  to  mean  generally  a  foreclosure  by 
sale,  this  form,  by  which  the  absolute  ownership  of  the  property  is 
given  to  the  mortgagee  under  a  decree  of  court,  has  of  late  come  to  be 

^  Spence  Eq.  Juris.  603.  '  Lightcap  v.  Bradley,  186  111.  510, 

"  Until  the  Chancery  Improvement    519,  58  N.  E.  221. 
Act,  15  &  16  Vict.  ch.  86,  §  48. 

119 


§  1539  DECEEE  OF  STRICT  FORECLOSURE  120 

designated,  for  the  purpose  of  distinguishing  it,  a  strict  foreclosure. 
The  efEect  of  a  strict  foreclosure  is  simply  to  cut  off  the  equity  of 
redemption.  The  mortgagee's  title  after  foreclosure  is  that  conveyed 
by  the  mortgage  discharged  from  the  condition  of  defeasance.  It  is 
the  same  as  if  the  original  mortgage  had  been  an  absolute  deed,  giv- 
ing no  right  of  redemption  at  law  or  in  equity.* 

§  1539.  Nature  of  the  remedy. — A  strict  foreclosure  was  the 
natural  remedy  upon  a  mortgage  when  it  was  regarded  as  a  condi- 
tional sale  of  the  land  rather  than  as  a  mere  security;  for  the  mort- 
gagor having  failed  to  perform  the  condition,  it  was  consistent  with 
this  doctrine  of  the  condition  that  the  courts  should,  after  having  re- 
lieved the  mortgagor  from  the  forfeiture  of  his  condition,  require  him 
to  perform  it  within  a  reasonable  time  or  be  forever  barred  of  his 
right  to  redeem.^  But  when  the  mortgage  came  to  be  regarded  as  a 
mere  security  for  the  payment  of  the  debt,  and  the  breach  of  the 
condition  as  of  no  efEect  beyond  giving  the  mortgage  creditor  the 
right  to  resort  to  his  security,  the  natural  remedy  for  the  brea:ch  was 
to  sell  the  property  secured  and  apply  the  proceeds  to  the  payment 
of  the  debt;  as  in  this  way  the  debtor  would  have  the  benefit  of  the 
estate  when  this  was  of  greater  value  than  the  debt,  and  the  mort- 
gagee would  have  a  claim  for  the  deficiency  not  paid  by  the  proceeds 
of  sale.  The  advantages  of  a  sale  of  the  property  over  a  foreclosure 
were  discussed  in  the  earlier  cases,  before  the  practice-  of  ordering  a 
sale  had  become  almost  universal,  as  it  now  is,  except  in  special  cases.^ 

§  1540.  When  remedy  is  proper. — Foreclosure  is  proper  in  the  case 
of  a  mortgage  given  for  the  entire  purchase-money,  when  the  value 
of  the  premises  is  not  more  than  the  mortgage  debt,  and  the  mort- 
gagor does  not  appear  in  the  suit.'^  It  is  proper  where  a  mortgagee  or 
purchaser  is  in  possession  under  a  legal  title  from  the  mortgagor,  for 
the  purpose  of  cutting  off  subsequent  liens  or  incumbrances,  as  in 
case  one  has  purchased  in  good  faith  at  a  mortgage  sale  which  is  not 
conclusive  against  some  incumbrancer  not  made  a  party  to  the  suit, 

*  Champion  v.  Hlnkle,  45  N.  J.  Eq.  (Ala.)  277;  Williams'  case,  3  Bland, 

162,  16  Atl.  701.  (Md.)  186,  193;  Wilder  r.  Haughey, 

"  Lansing  V.  Goelet,  9  Cow.  (N.  Y.)  21  Minn.  101;   Moulton  v.  Cornish, 

346,  352;   Jefferson  v.  Coleman,  110  138  N.  Y.  133,  33  N.  B.  842;   Bolles 

Ind.  515,  11  N.  E.  463;    Moulton  v.  v.  Duff,  43  N.  Y.   469;    Lansing  v. 

Cornish,  138  N.  Y.  133,  33  N.  B.  842.  Goelet,    9    Cow.    (N.   Y.)    346,    352; 

See  also  Warner  v.  Freud,  138  Cal.  Mills  v.  Dennis,  3  Johns.  Ch.    (N. 

651,  654,  72  Pac.  345.  Y.)  367. 

"Mussina    v.    Bartlett,    8    Port.  'Wilson  v.  Geisler,  19  111.  49. 
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and  the  purchaser  has  gone  into  possession.*  It  is  proper,  too,  where 
the  mortgage  is  in  the  form  of  an  absolute  deed  without  any  written 
defeasance."  In  these  cases  the  decree  of  strict  foreclosure  perfects 
and  confirms  the  title.  It  bars  the  interest  of  persons  who  have  a  mere 
lien  upon  the  land.^" 

The  rights  of  a  junior  lien  creditor,  who  has  not  been  made  a  party 
to  the  foreclosure  of  a  senior  lien,  may  be  barred  by  a  suit  for  strict 
foreclosure  requiring  him  to  redeem  within  a  reasonable  time  or  stand 
foreclosed.^^ 

§  1541.  Land  contract. — A  judgment  of  strict  foreclosure  may 
properly  be  rendered  upon  a  land  contract  for  failure  of  the  vendee 
to  make  the  payments  stipulated  for.^^  As  to  the  form  of  the  decree, 
it  should  be  that  the  money  due  on  the  contract  be  paid  within  such 
reasonable  time  as  the  court  shall  direct,  and  that  in  case  of  failure 
to  make  payment  the  vendee  be  foreclosed  of  his  equity  of  redemption. 

A  decree  of  sale  would  be  improper,  because  the  title  to  the  prem- 
ises does  not  pass  by  the  contract,  but  remains  in  the  vendor.  The 
vendor  is  entitled  to  such  decree,  although  he  is  unable  to  give  a 
perfect  title  to  the  property,  unless  the  purchaser  offers  to  rescind.  He 
need  not  first  tender  a  deed.  If  the  purchaser  has  not  tendered  the 
purchase-money,  and  it  appears  that  he  would  not  have  paid  it  if  a 
tender  of  the  deed  had  been  made,  such  tender  is  rendered  unneces- 
sary.^' 

A  mortgagee  who  has  taken  possession  of  premises  mortgaged  for 
his  support,  on  account  of  a  breach  of  the  condition,  and  has  for  sev- 
eral years  supported  himself,  may  have  a  decree  to  quiet  the  title. ^* 

'Jackson  v.  Weaver,  138  Ind.  539,  "Koerner     v.     Willamette     Iron 

38  N.  E.  166;  Jefferson  v.  Coleman,  Works,  36  Ore.  90,  58  Pac.  863,  78 

110  Ind.  515,  11  N.  B.  463;  Miles  v.  Am.  St.  759. 

Stehle,  22  Nebr.  740,  36  N.  W.  142;  "^  Warner  v.  Freud,  138  Cal.  651, 

Moulton  V.  Cornish,  138  N.  Y.  133.  654,  72  Pac.  345;   Taylor  v.  Collins, 

33  N.  E.  842;  Kendall  y.  Treadwell,  51  Wis.  123,  8  N.  W.  22;  Buswell  v. 

14  How.  Pr.  (N.  Y.)  165,  5  Abb.  Pr.  Peterson,    41    Wis.    82;    Landon   v. 

16;  Benedict  v.  Oilman,  4  Paige  (N.  Burke,    36    Wis.    378;    Kimball    v. 

Y.)   58.  Darling,    32    Wis.    675;     Baker    v. 

"Hone  V.  Fisher,  2  Barb.  Ch.   (N.  Beach,     15     Wis.     99;     Button     v. 

Y.)    559.  Schroyer,  5  Wis.   598.     See  ante  §§ 

"Warner  v.  Freud,  138  Cal.  651,  225-235. 

72  Pac.  345;   Jefferson  v.  Coleman,  ^^'Mclndoe    v.    Morman,    26    Wis. 

110  Ind.  515,  11  N.  E.  463;   Bresna-  588,  7  Am.  Rep.  96. 

han  v.  Bresnahan,  46  Wis.  385,  1  N.  "Frizzle  v.  Dearth,  28  Vt.  787. 
W.  39. 
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II.   In  What  States  It  Is  Used 


Section 

1542.  Alabama. 

1543.  California. 
1543a.  Colorado. 

1544.  Connecticut. 
1544a.  Florida. 

1545.  Illinois. 
1545a.  Indiana. 

1546.  Iowa. 

1547.  Kentucky. 
1547a.  Massachusetts. 
1547b.  Michigan. 

1548.  Minnesota. 


Section 

1549.  Missouri. 

1550.  Nebraska. 
1550a.  New  Jersey. 

1551.  New  York. 

1552.  North  Carolina. 

1553.  Ohio. 

1553a.  Pennsylvania. 
1553b.  Rhode  Island. 

1554.  Tennessee. 

1555.  Vermont. 
1555a.  West  Virginia. 

1556.  Wisconsin. 


§  1542.  Alabama. — There  may  be  a  strict  foreclosure  where  the 
parties  have  themselves  agreed  to  this,  or  where  it  is  for  their  inter- 
est;^ and  it  is  a  proper  remedy  in  case  the  mortgagee  has  obtained  a 
release  of  the  equity  of  redemption,  which  is  worth  nothing  above  the 
debt,  in  order  to  cut  ofE  intermediate  incumbrancers  and  quiet  the 
title.'' 

§  1543.  California. — There  may  be  a  strict  foreclosure  when  the 
circumstances  of  the  case  render  this  proper.*  Under  the  latest  de- 
cision in  this  state  it  would  seem  that  if  a  strict  foreclosure  can  be 
had  in  any  case,  it  is  only  in  favor  of  one  who  already  has  the  legal 
title  against  which  another  asserts  some  equity;  as  where  one  joint 
owner  redeemed  the  joint  property  from  a  foreclosure  sale,  and 
thereby  acquired  an  equitable  lien  upon  the  interests  of  the  others  for 
reimbursement  of  their  proportion  of  the  money  paid  for  redemption 
with  interest,  it  was  held  that  there  could  be  no  strict  foreclosure, 
forfeiting  the  interests  of  the  other  joint  owners  for  nonpayment 
within  a  time  fixed.  The  holder  of  such  lien  has  no  legal  title;  and 
the  only  proper  decree  is  for  a  sale  of  such  interests  to  satisfy  the  lien, 
if  the  amount  is  not  paid  within  a  reasonable  time  to  be  fixed  by  the 
court.* 

§  1543a.  Colorado. — There  can  be  no  foreclosure  without  a  sale 
under  a  decree  of  foreclosure.^ 


^Hunt   v.   Lewin,    4    Stew.   &  P.    also    McCaughey    v.    McDuffie,    141 


(Ala.)  138. 

"Hitchcock  V.  V.  S.  Bank,  7  Ala. 
386. 

■Calkins  v.  Stelnbach,  66  Cal.  117; 
Lord  V.  Morris,  18  Cal.  482,  489; 
Goodenow  v.  Ewer,  16  Cal.  461,  76 
Am.  Dec.  540;  McMillan  v.  Richards, 
9  Cal.  365,  70  Am.  Dec.  655.    See 


Cal.  xviil,  74  Pac.  751. 

•Warner  v.  Freud,  138  Cal.  651, 
72  Pac.  345. 

'Code  1883,  §  263;  Mill's  Ann. 
Code  1896,  §  261;  Nevin  v.  Lulu  &c 
Silver  Mining  Co.,  10  Colo.  357,  15 
Pac.  611. 
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§  1544.  Connecticut. — A  strict  foreclosure  is  the  usual  form.  As 
will  be  seen  by  reference  to  the  statutes,  no  other  form  was  provided 
for  until  1886.*  When  foreclosure  is  made  by  an  executor,  adminis- 
trator, or  trustee,  the  premises  foreclosed,  or  the  avails  thereof,  if  sold 
by  him,  are  held  by  him  for  the  benefit  of  the  same  persons  as  the 
money  secured  by  the  mortgage  would  have  been  held  if  collected  with- 
out foreclosure;  and  in  case  the  premises  are  not  sold,  they  are  dis- 
tributed or  disposed  of  to  the  same  persons  as  would  have  been  en- 
titled to  the  money  if  collected.'^ 

§  1544a.  Florida. — There  is  in  this  state  no  method  either  at 
law  or  in  equity  by  which  a  mortgagee  can  be  adjudged  the  absolute 
owner  of  the  mortgaged  property ;  or,  in  other  words,  there  is  no  strict 
foreclosure.' 

§  1545.  Illinois. — It  is  only  in  rare  cases,  as  where  the  property  is 
of  less  value  than  the  debt  and  the  mortgagor  is  insolvent,  and  the 
mortgagee  is  willing  to  take  the  property  and  discharge  the  debt,  that 
a  strict  foreclosure  is  allowed."  It  is  not  proper  where  there  are  other 
incumbrances  on  the  property,  or  creditors,  or  purchasers  of  the 
equity  of  redemption.^"  When  the  mortgagor  has  deceased  and  his 
estate  is  insolvent,  the  case  is  assimilated  to  that  where  there  are  other 
incumbrances  upon  the  property;  and  a  sale  should  be  directed  in- 
stead of  a  strict  foreclosure.^^ 

§  1545a.  Indiana. — It  is  provided  by  statute  that  there  shall  be 
a  sale  of  the  mortgaged  property  upon  foreclosure.^^  Though  the 
mortgage  be  by  a  deed  absolute  in  form,  the  court  can  not  decree  a 
foreclosure  and  that  the  deed  be  absolute,  but  must  order  a  sale.^'   It 

'See  ante  §  1326.  528;    Griesbaum   v.    Baum,   18    111. 

'Gen.  Stats.  1902,  §§  4122-4126.  App.  614;  Brahm  v.  Dietsch,  15  111. 

"Browne  v.  Browne,  17  Fla.  607,  App.  331;  Hollis  v.  Smith,  9  111  App. 

623,  35  Am.  Rep.  96.  109;  Miller  v.  Davis,  5  111.  App.  474. 

•Carpenter  v.  Plagge,  192  111.  82;  "Farrell  v.  Parlier,  50  111.  274; 
61  N.  B.  530;  Lightcap  v.  Bradley,  Horner  v.  Zimmerman,  45  111.  14; 
186  111.  510,  58  N.  E.  221;  Ellis  v.  Beyer  v.  Boyer,  89  111.  447,  449; 
Leek,  127  111.  60,  20  N.  E.  218;  1111-  Warner  v.  Helm,  6  111.  220;  Hoilis 
nols  Starch  Co.  v.  Ottawa  Hydraulic  v.  Smith,  9  111.  App.  109;  Murphy  v. 
Co.,  125  111.  237,  19  N.  E.  486;  Gor-  Stith,  6  Bradw.  (111.)  562;  Greene- 
ham  V.  Farson,  119  111.  425,  10  N.  meyer  v.  Deppe,  6  Bradw.  (III.) 
E.  1;  Boyer  v.  Beyer,  89  111.  447,  490;  Rourke  v.  Coulton,  4  111.  App. 
449;    Sheldon  v.   Patterson,   55   111.  257. 

507;  Horner  v.  Zimmerman,  45  111.  "Boyer  v.  Boyer,  89  111.  447,  449. 

14;  Stephens  V.  Bichnell,  27  111.  444,  "2   R.   S.   1876,  p.   188,    §   379   of 

81  Am.  Dec.  242;  Wilson  v.  Geisler,  Code  of  Practice. 

19  111.  49;  Johnson  v.  Donnell,  15  111.  "  Smith  v.  Brand,  64  Ind.  427. 
97;  Moffett  v.  Farwell,  123  111.  App. 
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is  only  under  special  and  peculiar  circumstances,  as  vhere  the  com- 
plainant has  obtained  the  complete  title,  save  the  interest  of  one  who 
was  not  made  a  party  to  the  foreclosure  suit,  that  a  strict  foreclosure 
can  be  had.^* 

§  1546.  Iowa. — "What  is  known  as  a  strict  foreclosure  has  no 
place  in  our  system  of  proeedure."^^  Yet  when  a  junior  lienholder  has 
not  been  made  a  party  to  a  suit  to  foreclose  a  prior  mortgage,  the 
purchaser  under  the  foreclosure  proceeding  may  prosecute  an  action 
requiring  a  junior  lienholder  to  exercise  his  right  of  redemption,  and 
in  default  thereof  the  latter  may  be  foreclosed  of  all  right  of  redemp- 
tion.^" 

§  1547.  Kentucky. — Strict  foreclosures  were  formerly  decreed,  but 
now  the  code  provides  that  there  shall  be  a  sale  in  all  cases.^'' 

§  1547a.  Massachusetts. — A  strict  foreclosure  may  be  decreed  in 
equity,  although  the  mortgage  contains  a  power  of  sale.^*  Such  a 
foreclosure  is,  however,  seldom  resorted  to;  but  it  is  one  of  the  usual 
remedies  in  equity  which  may  be  resorted  to  unless  the  terms  of  the 
mortgage  by  express  words  or  by  fair  implication  exclude  it.  Thus  a 
mortgage  which  does  not  provide  any  definite  time  for  the  payment 
of  the  mortgage  debt,  nor  in  any  way  limit  the  time  for  redemption, 
is  not  capable  of  a  strict  foreclosure.'' 

"In  Jefferson  v.  Coleman,  110  "Caufman  v.  Sayre,  2  B.  Mon. 
Ind.  515,  11  N.  E.  465,  the  court,  by  (Ky.)  202;  Civ.  Code  1895,  §  375. 
Mitchell,  J.,  say:  "In  our  state,  as  See  ante  §  1337. 
in  all  those  states  where  a  mortgage  "  Shepard  v.  Richardson,  145 
is  regarded  as  creating  only  an  Mass.  32,  11  N.  E.  738;  Shaw  v. 
equitable  lien,  and  not  as  a  convey-  Norfolk  County  R.  Co.,  5  Gray 
ance  of  the  legal  estate,  the  remedy  (Mass.)  162;  Hall  t.  Sullivan  R. 
by  strict  foreclosure  can  only  be  re-  Co.,  21  Law  Rep.  138. 
sorted  to  under  special  and  peculiar  ^  Shepard  v.  Richardson,  145 
circumstances.  At  best  it  is  a  harsh  Mass.  32,  11  N.  E.  738.  Holmes,  J., 
remedy,  and  on  account  of  its  sever-  delivering  the  judgment,  said: 
ity,  and  the  anomalous  relation  it  "Properly  speaking,  the  right  to 
bears  to  our  conception  of  the  in-  foreclose  means  the  right  to  cut  off 
terest  of  a  mortgagee  and  the  stat-  a  right  to  redeem  given  by  equity, 
utory  method  of  foreclosure,  it  when,  by  the  condition  of  the  mort- 
should  be  pursued  only  in  cases  gage,  the  mortgagee's  estate  has  be- 
where  a  statutory  foreclosure  and  come  absolute  at  law;  Sampson  v. 
sale  would  be  Inappropriate."  Tol-  Pattison,  1  Hare  533,  536;  Kock  v. 
lowed  in  Loeb  v.  Tinkler,  124  Ind.  Briggs,  14  Cal.  256,  262,  73  Am. 
331,  24  N.  E.  235;  Jackson  v.  Weav-  Dec.  651.  Where,  by  the  letter  of 
er,  138  Ind.  539,  38  N.  E.  166.  the   deed,   the   mortgagor   still   has 

M  Gamut  V.   Gregg,   37   Iowa  573.  the  right  to  redeem,  the  mortgagee 

But  see  Martin  v.  Jones,  15  Iowa  can  not  maintain  a  bill  to  foreclose. 

240.     See  ante  §  1335.  Newcomb  v.  Bonham,  1  Vern.  7,  2 

"Shaw  V.   Heisey,   48   Iowa  468;  Vent.   364.     If,   as   in   Welsh   mort- 

Kramer  v.  Rebman,  9  Iowa  114.  gages,  the  mortgagee's  estate  never 


125 


IN   WHAT   STATES    USED 


§  1550 


§  1547b.     Michigan.- 

or  by  advertisement.^" 


-A  mortgage  can  be  foreclosed  only  in  equity 


§  1548.  Minnesota. — The  court  has  power  to  decree  a  strict  fore- 
closure/^ and  this  power  is  expressly  conferred  by  statute,  in  cases 
where  such  remedy  is  just  and  appropriate ;  but  no  final  decree  of  fore- 
closure can  be  rendered  until  the  lapse  of  one  year  after  a  judgment 
fixing  the  amount  due.^^  The  courts,  however,  regard  a  sale  as  the 
proper  remedy  in  almost  all  cases.^'' 

§  1549.  Missouri. — Strict  foreclosure  "has  never  prevailed  in  this 
state."^* 

§  1550.  Nebraska. — Under  the  territorial  statutes  providing  for 
foreclosure  by  a  sale  of  the  premises,  it  was  held  that  the  court  had 
the  same  power  as  the  English  Chancery  Court  to  decree  a  strict  fore- 
closure.^" But  in  a  later  case,  and  under  different  statutes,  it  was 
held  that  a  strict  foreclosure  could  not  be  had;  that  the  remedy  is 
confined  to  a  sale  of  the  premises.^"    The  true  statement  of  the  N"e- 


becomes  absolute,  there  never  can 
be  a  foreclosure;  Yates  v.  Hambly, 
9  Atk.  360;  and  though  the  failure 
expressly  to  fix  a  limit  to  the  time 
for  redemption  does  not  necessarily 
take  away  the  usual  remedies 
(Balfe  V.  Lord,  2  Dru.  &  War.  480, 
489),  in  some  cases,  where  no  time 
was  fixed  by  the  deed  beyond  which 
the  mortgagor  could  not  defeat  the 
mortgagee's  estate  by  payment,  the 
foundation  for  foreclosure  has  been 
thought  to  be  wanting.  Teulon  v. 
Curtis,  Younge  610."  See  also  Fos- 
ter V.  Boston,  133  Mass.  143. 

"Buck  V.  Sherman,  2  Doug.  176. 
See  ante  §  1342. 

=^  Bacon  v.  Cottrell,  13  Minn.  194; 
Drew  V.  Smith,  7  Minn.  301;  Hey- 
ward  V.  Judd,  4  Minn.  483.  See  ante 
§  1343. 

==Gen.  Stats.  1913,  §  8169. 

^Wilder  v.  Haughey,  21  Minn. 
101. 

=»0'Fallon  v.  Clopton,  89  Mo.  284, 
1  S.  W.  302;  Davis  v.  Holmes,  55 
Mo.  349.  "That  general  remark," 
says  Barclay,  J.,  in  Hannah  v.  Da- 
vis, 112  Mo.  599,  20  S.  W.  686,  688, 
"we  think,  was  not  intended,  and 
certainly  should  not  be  held,  to  for- 
bid the  naming  of  a  date  for  pay- 


ment in  every  instance  where  par- 
ties seek  the  aid  of  equity  to  redeem 
against  liens  of  various  kinds.  In 
respect  to  ordinary  mortgages,  the 
statutory  procedure  in  this  state 
contemplates  a  sale  as  the  means  of 
foreclosure.  *  *  *  But  it  can  not  be 
declared  as  an  inflexible  rule  that  a 
sale  is  essential  in  every  case  to  put 
an  end  to  equitable  rights  of  re- 
demption. That  question  must  be 
governed  largely  by  the  circum- 
stances and  equities  of  each  contro- 
versy. Such  is  the  plain  meaning 
of  the  judgment  pronounced  in  Mar- 
tin V.  Ratcliff,  101  Mo.  254,  13  S.  W. 
1051.  A  court  of  equity  certainly 
has  the  discretion  to  name  terms 
on  which  it  will  let  in  a  party  to 
redeem.  Cowing  v.  Rogers,  34  Cal. 
648.  This  court  has  frequently  ap- 
plied that  proposition  to  varying 
states  of  facts."  Citing  Gooch  v. 
Botts,  110  Mo.  419,  20  S.  W.  192; 
Cobb  V.  Day,  106  Mo.  278,  17  S.  W. 
323;  Giraldln  v.  Howard,  103  Mo. 
40,  15  S.  W.  383;  Martin  v.  Ratcliff, 
101  Mo.  254,  13  S.  W.  1051;  Turner 
V.  Johnson,  95  Mo.  431,  7  S.  W.  570. 

^''Wood  V.  Shelds,  1  Nebr.  453. 
See  ante  §  1347. 

^  Kyger  v.  Ryley,  2  Nebr.  20. 
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braska  doctrine  would  be  to  say  that  "a  strict  foreclosure  of  the  in- 
terest of  one  holding  the  legal  title  is  unknown  in  our  state."^^  In 
Nebraska,  strict  foreclosure  will  lie  in  a  suit  by  a  vendor  of  an  exec- 
utory contract  for  the  sale  of  real  estate,  against  the  vendee,  where 
the  conditions  of  the  contract  have  not  been  complied  with  by  such 
vendee  and  the  legal  title  remains  in  the  vendor.'''  It  will  not  lie  at 
the  suit  of  a  mortgagee  against  a  mortgagor  who  holds  the  legal  title 
to  the  mortgaged  premises,  nor  against  a  grantee  of  such  mortgagor, 
who  has  purchased  and  recorded  his  deed  to  all  or  any  part  of  the 
mortgaged  premises,  before  action  on  the  mortgage  has  been  insti- 
tuted.^® There  may  not  be  a  strict  foreclosure  of  a  deed  of  trust 
though  it  contains  a  provision  that  "this  instrument  shall  not  be  con- 
strued as  a  mere  mortgage."^" 

§  1550a.  New  Jersey. — A  strict  foreclosure  may  be  had,  especially 
when  the  entire  legal  and  equitable  estate  have  become  vested  in  the 
mortgagee.'^  The  mortgagee  in  such  case  is  entitled  to  a  decree  of 
strict  foreclosure  against  judgment  creditors  of  the  mortgagor  having 
liens  on  such  land,  who  became  such  creditors  while  he  still  owned 
the  equiiy  of  redemption.^'' 

§  1551.  New  York. — A  strict  foreclosure  is  rarely  pursued  or  al- 
lowed, except  in  cases  where  a  foreclosure  has  once  been  had,  and  the 
premises  sold  without  making  the  judgment  creditor,  or  some  person 
similarly  situated,  a  party  to  the  suit;  in  which  case  his  right  of  re- 
demption may  properly  be  barred  in  this  way.'^  But  even  in  that  case 
this  remedy  will  not  be  applied  to  relieve  a  party  who  has  bought  with 
full  knowledge  of  the  outstanding  incumbrance  and  subject  to  it.'* 

"South     Omaha     Sav.     Bank    v.  133,  33  N.  B.  842;  BoUes  v.  Duff,  43 

Levy,  1  Nebr.    (UnofE.)    255,   95  N.  N.  Y.  469,  10  Abb.  Pr.  (N.  S.)   399. 

W.  603.  414,  41  How.  Pr.  355;   Robinson  v. 

=»  South     Omaha     Sav.     Bank    v.  Ryan,    25    N.    Y.    320;    Kendall    v. 

Levy,  1  Nebr.   (Unoff.)   255,  95  N.  Treadwell,  5  Abb.  Pr.    (N.  Y.)   16, 

W.  603.  14  How.  Pr.  165;   Blanco  v.  Foote, 

=»  South    Omaha    Sav.    Bank    t.  32    Barb.    (N.   Y.)    535;    House   v. 

Levy,  1  Nebr.    (Unoff.)   255,  95  N.  Lockwood,    40    Hun    (N.    Y.)    532; 

W.  603.  Ross  V.  Boardman,  22  Hun   (N.  Y.) 

=°Fisk6  V.  Mayhew,  90  Nebr.  196,  527;    Benedict  v.   Oilman,  4   Paige 

133    N.   W.    195,   Ann.    Gas.    1913A.  (N.  Y.)    58;   Denton  v.  Nat.  Bank, 

1043.  18  N.  Y.  S.  38. 

» Pettingill  v.  Hubbell,  53  N.  J.        "  Denton  v.  Ontario  Co.  Nat  Bank, 

Eq.    584,    32    Atl.    76;    Benedict   v.  150  N.  Y.  126,  44  N.  E.  781;   Moul- 

Mortimer  (N.  J.),  8  Atl.  515.  ton  v.  Cornish,  138  N.  Y.  133,  33  N. 

^^Lockard  v.  Hendrickson   (N.  J.  E.  842,  reversing  16  N.  Y.  S.  267. 

Eq.),  25  Atl.  512;  Parker  v.  Child,  See   also   Kendall   v.   Treadwell,   5 

25  N.  J.  Eq.  41.  Abb.   Pr.    (N.  Y.)    16,  14  How.   Pr. 

"Moulton  V.   Cornish,  138  N.  Y.  165;   Peabody  v.  Roberts,  47  Barb. 
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§  1552.  North  Carolina. — Foreclosure  was  formerly  made  with- 
out sale.  In  a  ease  before  the  court  in  1837/°  Euffin,  C.  J.,  said  that 
"of  late  years  a  beneficial  practice  has  gained  favor,  until  it  may  be 
considered  established  in  this  country,  not  absolutely  to  foreclose  in 
any  case,  but  to  sell  the  mortgaged  premises  and  apply  the  proceeds 
in  satisfaction  of  the  debt:  if  the  former  exceed  the  latter,  the  excess 
is  paid  to  the  mortgagor ;  if  it  fall  short,  the  creditor  then  proceeds  at 
law  on  his  bond  or  other  legal  security  to  recover  the  balance  of  the 
debt."  It  was  then  the  practice  to  direct  a  sale  upon  the  application 
of  either  party;  but  when  no  such  application  was  made,  to  decree  a 
foreclosure.^' 

§  1553.  Ohio. — The  rule  formerly  was  that  the  mortgagee  was 
entitled  to  foreclosure  instead  of  a  sale  when  two-thirds  of  the  value 
of  the  mortgaged  premises  did  not  exceed  the  debt.  Now  a  sale  is  pro- 
vided for  in  all  cases.^^ 

§  1553a.  Pennsylvania. — A  court  of  equity  has  no  power  to  bar  a 
mortgagor  of  his  equity  of  redemption.  This  can  only  be  extinguished 
by  the  mortgagor's  own  agreement,  by  some  act  done  by  himself  that 
estops  him,  or  by  a  judicial  sale.'* 

§  1553b.  Rhode  Island.— iThere  may  be  a  strict  foreclosure  in 
accordance  with  equity  practice.^^ 

(N.  Y.)  91;  Benedict  v.  Gilman,  4  creed  that,  unless  he  reimbursed  the 
Paige  (N.  Y.)  58.  In  Moulton  v.  plaintiff,  his  interest  in  the  prop- 
Cornish,  138  N.  Y.  133,  33  N.  E.  842,  erty  should  be  deemed  extinguished, 
the  court  said:  "It  is  not  neces-  Other  cases  might  be  suggested 
sary  to  hold  that  in  no  case  can  where  such  form  of  relief  would  be 
the  right  to  sell  be  held  in  abeyance,  just.  But  in  all  cases  equitable 
but  the  right  can  not  be  denied  or  groun"as  for  such  a  procedure  must 
suppressed  unless  some  adverse,  be  shown."  In  Denton  v.  Ontario 
dominating  equity  requires  it.  If  County  Nat.  Bank,  150  N.  Y.  126, 
in  this  case  the  plaintiff  had  pur-  44  N.  E.  781,  it  is  declared  in  a 
chased  and  taken  possession  in  similar  case  that  strict  foreclosure 
ignorance  of  the  existence  of  de-  should  be  resorted  to  only  in  ex- 
fendant's  mortgage,  and  the  defend-  treme  cases. 

ant,  having  knowledge  of  the  prose-  "  Fleming  v.  Sitton,  1  Dev.  &  Bat. 

cution  of  the  foreclosure  action,  had  Eq.  621. 

made  no  disclosure  of  his   incum-  "  Green  v.  Crockett,  2  Dev.  &  Bat. 

brance  upon  the  property,  and  the  Eq.  390.    See  ante  §  1352. 

purchaser  was  thus  misled  to  his  "Anon.,  1  Ohio  235;   Higgins  v. 

prejudice,  it  might  well  have  been  West,  5  Ohio  554.    See  ante  §  1353. 

hold  that  it  would  be  inequitable  to  "Winton's  Appeal,  87  Pa.  St.  77. 

permit    the    defendant   to    exercise  See  ante  §  1355. 

the  power  of  sale  in  his  mortgage,  =»  Bradford  v.  King,  18  R.  I.  743. 
and  it  might  properly  have  been  de- 
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§  1554.  Tennessee. — The  court,  as  early  as  1805,  refused  a  prayer 
that  the  property  might  be  vested  in  the  complainant,  but  directed  a 
sale,  according  to  the  provision  of  the  statute  relating  to  sales  xmder 
execution.*" 

§  1555.  Vermont. — By  reference  to  the  statutory  provisions  in 
respect  to  foreclosure,  it  will  be  seen  that  the  form  of  foreclosure  in 
equity  is  a  decree  of  strict  foreclosure,  although  there  may  be  a  fore- 
closure by  action  of  law  with  a  similar  result.*^ 

§  1555a.  West  Virginia. — Strict  foreclosure  of  mortgages  in  rare 
instances,  if  at  all,  prevails  in  West  Virginia.  The  practice  is  to  ap- 
point a  day  within  which  the  mortgagor  may  redeem,  and  to  decree 
a  sale  of  the  property  for  payment  of  the  debt  secured  in  case  of  de- 
fault in  redemption.*^ 

§  1556.  Wisconsin. — There  may  be  a  decree  of  strict  foreclosure 
when  this  remedy  is  proper.*^  It  may  be  entered  by  consent  of  par- 
ties,** but  is  not  void  if  entered  without  consent.*^  Land  contracts  are 
foreclosed  in  this  manner.*^  In  the  foreclosure  of  a  mortgage  con- 
ditioned to  support  the  mortgagee  and  to  pay  his  debts,  the  judgment 
should  be  in  the  nature  of  a  strict  foreclosure.*' 

III.    Pleadings  and  Practice 

Section  Section 

1557.  Necessity  that  entire  debt  be     1563.  Redemption. 

due.  1564.  Redemption  by  infant  heir. 

1558.  Parties.  1565.  Time  for  redemption  fixed  in 

1559.  Heirs  at  law  as  parties.  decree. 

1560.  Pleading  and  practice.  1566.  Dismissal  of  bill  to  redeem. 

1561.  Judgment.  1567.  Effect  of  strict  foreclosure. 

1562.  Delivery  of  possession.  1568.  Costs. 

§  1557.  Necessity  that  entire  debt  be  due. — ^TJntil  the  whole  debt 
becomes  due,  a  conclusive  foreclosure  of  the  whole  estate  mortgaged 
will  not  be  decreed.  Sometimes  the  mortgage  contains  an  express  stip- 
ulation that  the  whole  debt  shall  be  due  and  payable  upon  default  in 
the  payment  of  any  instalment  of  it  or  of  the  interest  accrued.     Of 

"  Hord  V.  James,  1  Overt.  201.  "  Salisbury     v.     Chadbourne      45 

"  Paris  V.  Hulett,  26  Vt.  308.     See  Wis.  74. 

ante  §  1361.  "Salisbury     v.     Chadbourne,     45 

"Froidevaux  v.  Jordan,  64  W.  Va.  Wis.  74. 

388,  62  S.  E.  686.  «  Landon  v.  Burke,  36  Wis.  378 

"Sage    V.    McLaughlin,    34    Wis.  '"Bresnahan     v.     Bresnahan      46 

550;    Kimball   v.    Darling,    32    Wis.  Wis.  385. 
675;  Bean  v.  Whitcomb,  13  Wis.  431. 
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course,  the  whole  debt  in  such  case  being  demandable,  a  decree  of 
irrevocable  foreclosure  as  to  the  entire  debt  may  be  made.^ 

§  1558.  Parties. — ^The  rule  as  to  parties  is  in  general  the  same  as 
in  an  action  for  the  ordinary  decree  of  sale.  All  persons  interested 
in  the  mortgage  or  in  the  property^  should  be  made  parties.  If  the 
rights  of  some  have  been  already  barred  by  a  previous  action  of  fore- 
closure, only  those  who  still  have  claims  against  the  property  should 
be  made  parties.*  The  owner  of  the  equity  of  redemption  is  a  neces- 
sary party  defendant,  and  the  only  one  wholly  indispensable.  The  de- 
cree operates  directly  upon  the  property,  and  its  effect  is  to  restore 
it,  upon  payment,  to  the  mortgagor;  or,  upon  failure  of  payment,  to 
vest  it  in  the  mortgagee;  unless,  therefore,  the  mortgagor  or  his  as- 
signee be  before  the  court,  the  decree  is  without  efficacy.*  If  subsequent 
mortgagees  and  others  interested  in  the  property  are  not  made  parties, 
they  are  not  concluded  by  the  proceedings.  But  while  they  are  proper 
parties  they  are  not  necessary  parties.'^  In  Connecticut,  where  a  strict 
foreclosure  is  the  mode  in  use,  it  is  held  that  the  bill  may  be  main- 
tained without  making  any  subsequent  incumbrancers  parties."  But 
the  propriety  of  this  practice  has  been  called  in  question.''  For  if  tha 
mortgagor  alone  be  made  a  party  when  there  are  others  having  rights 
in  the  equity  of  redemption,  the  foreclosure  merely  extinguishes  hia 
right  of  redemption;  and  he  may,  by  acquiring  the  right  of  a  subse- 
quent incumbrancer,  proceed  to  redeem,  notwithstanding  the  fore- 
closure.* When  a  prior  mortgagee  who  has  foreclosed  his  mortgage, 
and  purchased  a  part  of  the  mortgaged  premises,  seeks  again  to  fore- 
close his  mortgage,  as  against  a  junior  mortgagee  not  made  a  party 
to  the  first  action,  the  purchasers  on  foreclosure  of  the  other  portions 
of  the  mortgaged  premises  are  necessary  parties,  so  that  the  liens  of 
the  two  mortgages  may  be  determined  and  adjudicated  as  against  their 
respective  portions.® 

^Caufman    v.    Sayre,    2    B.    Mon.  *Goodenow  v.  Ewer,  16  Cal.  461, 

(Ky.)   102;   Stanhope  v.  Manners,  2  76  Am.  Dec.  540. 

Eden    197;    Leveridge   v.    Forty,    1  "Brooks  v.  Vermont  Cent.  R.  Co., 

Maule  &  S.  706.  14  Blatchf.   (U.  S.)   463,  472;   Weed 

"Though  the  Interest  be  only  that  v.  Beebe,  21  Vt.  495. 

of  an   attaching  creditor.     Lyon  v.  °  Smith  v.  Chapman,  4  Conn.  344, 

Sanford,  5  Conn.  544.     See  chapter  346. 

xxxi.  '  Goodman  v.  White,  26  Conn.  317, 

'Pettingill   v.   Hubbell,   53   N.   J.  320. 

Eq.  584,  32  Atl.  76;  Benedict  v.  Gil-  =  Goodman  v.  White,  26  Conn.  317. 

man,  4  Paige  (N.  Y.)   68.  "Moulton   v.    Cornish,   138    N.    Y. 

133,  33  N.  E.  842. 
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§  1559.  Heirs  at  law  as  parties. — In  a  bill  in  equity  for  a  strict 
foreclosure  after  the  death  of  the  mortgagee,  his  heirs  at  la^w  are  neces- 
sary parties.  The  decree  in  such  case  vests  the  legal  title  to  the  prem- 
ises in  the  heir  and  not  in  the  executor.^"  This  is  the  rule  in  England, 
■where  formerly  foreclosure  'was  generally  without  sale.^^  When  the 
bill  is  for  a  sale,  and  not  for  foreclosure,  the  heir  of  the  mortgagee 
need  not  be  joined.   The  personal  representative  alone  may  bring  it.^^ 

§  1560.  Pleading  and  practice. — The  pleadings  and  practice  are 
substantially  the  same  as  in  the  ordinary  action,  though  the  plaintiff 
sometimes  offers  in  his  complaint  to  take  the  mortgaged  premises  in 
full  payment  and  satisfaction  of  his  debt.^'  It  is  not  infrequently  a 
matter  of  agreement  between  the  parties  before  the  suit  is  commenced, 
that  by  this  summary  process  the  mortgagee  shall  be  adjudged  the 
absolute  owner  of  the  property,  and  that  the  mortgagor  shall  there- 
upon be  freed  from  his  debt,  and  in  such  case  the  bill  should  be  drawn 
with  reference  to  such  agreement  or  understanding.  In  other  cases 
m  which  there  is  no  such  agreement,  but  where  the  property  is  about 
equal  in  value  to  the  debt,  and  it  is  the  interest  of  the  mortgagee  to 
have  a  speedy  foreclosure  in  this  manner,  his  offer  to  take  the  prop- 
erty in  satisfaction  of  the  debt  would  generally  be  essential  in  pre- 
venting opposition  to  this  form  of  foreclosure,  and  should  therefore  be 
set  forth  in  the  bill. 

This  specific  remedy  should  be  prayed  for  in  the  bill ;  though  if  in 
the  progress  of  the  cause  the  facts  show  that  a  strict  foreclosure  is 
the  proper  remedy,  and  subject  to  no  objection,  a  decree  might  be 
entered  in  this  form  upon  a  bill  drawn  originally  for  a  foreclosure 

"Osborne   v.   Tunis,   25   N.   J.   L.  hands  of  the  heir,  so  far,  at  least, 
633.    "True,"  says  the  Chief  Justice,  as  to  satisfy  the  mortgage  debt,  but 
"while    the    mortgage    retains    its  the  foreclosure  fixes  the  title  in  the 
character  of  a  pledge,  of  a  mere  se-  heir.     And  the  reason  assigned  in 
curity  for  the  debt,  it  may  be  as-  the  books  why  the  heir  of  the  mort- 
signed  by  the  executor.    It  will  pass  gagee  should  be  made  a  party  to  a 
by  an  assignment  of  the  bond  as  a  bill  filed  by  the  executor  to  redeem 
mere  incident  of  the  mortgage  debt,  or  be  foreclosed  is,  that  otherwise, 
It  is  regarded  as  a  chattel  interest,  if    the    mortgagor    should    redeem. 
But  when  the  right  to  redeem  is  there  would  be  no  one  before  the 
foreclosed,  its  character  as  a  pledge  court  from  whom  a  conveyance  of 
ceases,    and   the   title   to   the   land  the  legal  estate  can  be  taken " 
mortgaged  vests  absolutely,  by  force  "  1  Fisher's  Mtg.,  §  1061 
of  the   conveyance,   in  the   mortga-  "  Dayton  v.  Dayton,  7  Bradw  Ind 
gee,  while  living,  or  in  his  heir  at  136.    See  ante  §  1387 
law  if  he  be  dead.    The  title  relates  "  For  a  form  of  complaint  proper 
no  longer  to  the  money,  but  to  the  in  this  action,  see  Kendall  v.  Tread- 
land.     Equity  will  permit  the  exec-  well,  5  Abb.  Pr.  (N  Y  i  16   14  How 
utor   to    follow   the    land    into   the  Pr.  i65. 
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sale;  and  although  a  strict  foreclosure  be  prayed  for,  the  court  may 
decree  a  sale.^*  On  the  other  hand,  where  a  prior  mortgagee  has 
brought  a  hill  for  a  strict  foreclosure,  which  is  denied  on  the  ground 
that  he  bought  at  the  foreclosure  sale  with  full  knowledge  that  the 
junior  mortgagee  had  not  been  made  a  party  to  the  foreclosure  suit, 
the  prior  mortgagee  is  entitled  to  an  ordinary  decree  foreclosing  his 
mortgage  as  against  the  junior  mortgagee,  notwithstanding  the  prior 
defective  foreclosure.^^ 

Unless  a  cross-bill  is  filed,  a  decree  of  strict  foreclosure  need  not 
make  any  disposition  of  a  superior  lien,  other  than  to  declare  its  su- 
periority.^^ 

§  1561.  Judgment. — The  judgment  in  a  strict  foreclosure  bars  the 
defendant  of  all  right  and  title  and  equity  of  redemption,  unless  he 
redeems  or  pays  the  mortgage  within  a  time  certain  therein  fixed,  and 
usually  six  months  from  the  date  of  the  judgment.^^  A  shorter  time 
than  six  months  is  frequently  fixed  upon  in  modern  practice.^*  It  is 
therefore  interlocutory,  and  makes  provision  applicable  in  case  of  a 
failure  to  redeem.  When  a  day  is  appointed  upon  which  redemption 
is  to  be  made,  the  plaintiff  should  attend  at  the  time  and  place  fixed 
to  receive  the  amount  and  release  the  property. 

The  decree  that  the  defendant  pay  the  sum  found  due  on  the  mort- 
gage within  the  time  fixed  is  a  final  one,  and  vests  the  title  of  the 
mortgagor  in  the  complainant,  without  any  further  order  or  decree 
after  the  time  allowed  for  payment  has  elapsed.^® 

Where  a  town  foreclosed  a  purchase-money  mortgage,  but  after- 
ward extended  the  time  of  redemption  so  that  the  decree  did  not  be- 
come absolute,  and  upon  redemption  by  the  mortgagor  executed  to 
him  a  quitclaim  deed,  the  mortgagor  was  declared  to  hold  title  under 

"Sage  V.  Central  R.  Co.,  9S  U.  S.  the  other,  see  Waters  r.  Hubbard, 

334,  25  L.  ed.  394;  Sagev.  McLaugh-  44    Conn.    340.      See    also    Sage    v. 

lin,  34  Wis.  550.  Central  R.  Co.,  99  U.  S.  334,  25  L. 

'"PettingiU  v.   Hubbell,   53   N.   J.  ed.  394. 

Eq.  584,  32  Atl.  76;  Moulton  v.  Cor-  ^  Ellis  v.  Leek,  127  111.  60,  20  N. 

nish,  138  N.  Y.  133,  33  N.  E.  842.  E.  218. 

"Roberts  v.   W.   H.   Hughes   Co.,  "Ellis  v.  Leek,  127  111.  60,  20  N. 

86  Vt.  460,  85  Atl.  982.  E.  218;    Mulvey  v.  Gibbons,  87   111. 

"Farrell  v.  Parlier,  50  111.  274.  367.  The  English  practice  is,  upon 
For  a  form  of  judgment  where  there  motion  after  default  in  making  pay- 
were  conflicting  equities,  see  Ken-  ment  within  the  time,  to  order  that 
dall  V.  Treadwell,  14  How.  Pr.  (N.  the  defendant  do  from  henceforth 
Y.)  165,  5  Abb.  Pr.  16.  For  decree  stand  foreclosed  of  all  right,  title, 
against  two  defendants,  of  whom  and  equity  of  redemption  in  the 
one  stands  in  relation  of  surety  to  premises.    1  Smith's  Ch.  Pr.  532. 
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liis  original  deed  from  the  town,  and  might  maintain  an  action  against 
it  for  a  breach  of  a  covenant  therein.^" 

§  1562.  Delivery  of  possession.^^ — Upon  failure  of  the  defend- 
ant to  pay  the  amount  due  within  the  time  stipulated,  it  seems  that 
application  should  be  made  to  the  court,  founded  upon  proof  of  a  de- 
mand and  refusal  to  pay  the  amount  adjudged  to  be  paid,  for  the  is- 
suing of  a  process  in  the  nature  of  a  writ  of  assistance,  to  put  the 
plaintiff  into  possession.  ^^ 

Under  the  English  practice,  however,  upon  a  decree  of  strict  fore- 
closure the  court  does  not  order  a  delivery  of  possession  of  the  prem- 
ises to  the  complainant,  but  leaves  him  to  his  legal  remedy  by  eject- 
ment.^^ The  complainant  has  the  legal  title,  and  the  court  only  de- 
clares that  the  equity  of  redemption  is  foreclosed.  The  delivery  of 
possession  is  not  necessary  to  give  effect  to  the  decree  of  court,  as  it  is 
in  case  of  a  sale.  If  the  mortgagee  be  in  possession,  the  decree  may 
properly  direct  him  to  vacate  and  release  the  premises  on  pajrment  to 
him  of  the  sum  found  due.^* 

§  1563.  Redemption. — On  a  strict  foreclosure  the  time  allowed  for 
redemption  before  the  foreclosure  becomes  absolute  is  within  the  dis- 
cretion of  the  court.  Six  months  was  the  usual  time  formerly  al- 
lowed,-^ but  a  shorter  time  is  frequently  allowed  in  recent  practice  ;^° 
the  time  is  a  matter,  however,  within  the  discretion  of  the  court,  hav- 
ing in  view  the  circumstances  of  the  case.^^   In  Vermont  the  time  is 

=»  Daggett  V.  Mendon,  64  Vt.  323,  paying  the  amount  ascertained  and 

24  Atl.  242.  certified  or  found  to  be  due,  within 

^  In     Connecticut     provision     is  six  months,  at  such  time  and  place 

made    by    statute    for    delivery    of  as   are   appointed,  the  complainant 

possession.     See  ante  §  1326.  shall  reconvey  the  mortgaged  prem- 

""Diggle  V.  Boulden,  48  Wis.  477,  ises;    but  that,   in  default  of  such 

4  N.  W.   678;    Buswell  v.  Peterson,  payment,  the  defendant  shall  thence- 

41   Wis.   82;    Landon  v.   Burke,   36  forth    be    absolutely    debarred   and 

Wis.  378.  foreclosed  of  his  equity  of  redemp- 

» Sutton   V.    Stone,    2    Atk.    101;  tion.     It  is  necessary,  however,  for 

Seaton's  Decrees,  140.  the  complainant,  in   order  to   com- 

"  Kendall  v.  Treadwell,  5  Abb.  Pr.  plete  his  title,  to  procure  an  order 

(N.  Y.)  16,  14  How.  Pr.  165.  confirming  it;   otherwise  the  decree 

«  Chicago,  D.  &  V.  R.  Co.  v.  Fos-  of  foreclosure  will  not  be  pleadable 
dick,  106  U.  S.  47,  27  L.  ed.  47,  1  This  order  of  confirmation  is  pro- 
Sup.  Ct.  10.  Matthews,  J.,  said:  cured  on  proof  to  the  court  of  non- 
"According  to  the  practice  of  the  payment  according  to  the  terms  of 
English  chancery,  a  decree  of  this  the  decree."  See  2  Daniell  Ch.  Pr 
nature   in  a   foreclosure  suit,  after  997. 

directing  an  account  to  be  taken  of  *  Ellis  v.  Leek,  127  111.  60    20  N 

the  principal  and  interest  due  to  the  E.  218. 

complainant     upon     the     mortgage,  ^  Clark  v.   Reyburn,   8  Wall     (U 

orders   that,    upon   the   defendant's  S.)   318,  323,  19  L.  ed.  354;   Barnes 
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by  statute  made  one  year;^*  and  under  the  chancery  practice  it  was 
before  the  statute  a  year  and  a  -week.^"  The  time  may  be  enlarged,  and 
usually  is  on  application,  but  a  satisfactory  reason  for  it  must  be 
shown.^* 

"When  a  sale  is  decreed  instead  of  a  foreclosure,  it  is  not  the  practice 
ordinarily  to  fix  a  day  for  payment  in  failure  of  which  the  sale  shall 
take  place,^^  though  this  course  has  sometimes  been  taken.'^  The  rea- 
son for  enlarging  the  time  of  redeeming  does  not  apply  in  case  a  sale 
is  ordered  according  to  the  usual  practice;  for  the  mortgagor  in  the 
case  of  a  sale  is  supposed  to  receive  the  full  value  of  the  property  by 
the  payment  of  the  debt  and  receipt  of  the  surplus,  and  therefore  ap- 
plications for  the  postponement  of  sales  are  not  ordinarily  allowed. 

§  1564.  Redemption  by  infant  heir. — ^When  a  strict  foreclosure  is 
had  against  an  infant  heir  of  the  mortgagor,  he  is  usually  entitled  to 
a  day  in  court  after  he  comes  of  age.  The  former  practice  was  to  al- 
low him  six  months  after  coming  of  age,  not  to  go  into  the  accounts 
or  to  redeem,  but  to  show  error  in  the  decree.  A  decree  of  sale,  how- 
ever, is  binding  upon  the  inf  ant.^^ 

§  1565.  Time  for  redemption  fixed  in  decree. — As  already  noticed 
a  time  for  redemption  is  always  allowed  in  a  decree  for  a  strict  fore- 
closure. A  decree  which  does  not  find  the  amount  due,  nor  allow  any 
time  for  the  payment  of  the  debt  and  the  redemption  of  the  estate, 
and  which  is  final  and  conclusive  in  the  first  instance,  can  not  be  sus- 
tained unless  authorized  by  statute.  Although  the  usual  time  of  re- 
demption allowed  is  six  months,  yet  it  is  really  within  the  discretion 
of  the  court  as  to  the  length  of  it ;  but  the  discretion  does  not  extend 
to  withholding  it  entirely.^* 

Where  the  operation  of  a  decree  of  foreclosure  is  suspended  by  an 
injunction,  the  time  of  redemption  does  not  run  pending  the  injunc- 

V.  Lee,  1  Bibb   (Ky.)    526;    Murphy  Cooper,   1   S.  &  S.   365;    Quarles   v. 

V.   New   Hampshire    Sav.   Bank,   63  Knight,  8  Price  630. 

N.  H.  362;  Ferine  V.  Dunn,  4  Johns.  "' Mussina    v.     Bartlett,     8     Port. 

Ch.  (N.  Y.)  140;  McKinstry  v.  Mer-  (Ala.)  277,  288. 

vin,  3  Johns.  Ch.  (N.  Y.)  466,  note;  '^Nimrock  v.  Scanlin,  87  N.  Car. 

Harkins  v.  Forsyth,  11  Leigh  (Va.)  119;    Caphart  v.  Biggs,  77   N.   Car. 

294.  261,  267.    Three  months  is  the  usual 

^  See  ante  §  1361.  time  in  North  Carolina. 

^'Langdon  v.  Stiles,  2  Aik.   (Vt.)  =^  Mills  v.  Dennis,  3  Johns.  Ch.  (N. 

1S4.  Y.)  367. 

'"Downing  v.  Palmateer,   1  Mon.  ^ Clark  v.  Reyburn,  8  Wall.    (U. 

(Ky.)    64,    66;    Monkhouse    v.    Cor-  S.)    318,  19  L.  ed.  354;    Johnson  v, 

poration,  17  Ves.  380;   Renvoize  v.  Donnell,  iS  111.  97;  Blanco  v.  Foote, 

32  Barb.   (R  Y.)  535. 
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tion.  If  the  mortgagor  is  in  possession  and  remains  in  possession  after 
such  decree,  the  rents  and  profits  belong  to  him;  and  the  mortgagee 
can  not  recover,  upon  the  injunction  bond,  for  timber  sold,  or  for  the 
use  of  the  mortgaged  premises,  before  the  decree  becomes  absolute, 
where  the  value  of  the  premises  is  greater  than  the  mortgage  debt.  If 
the  mortgaged  premises  are  not  redeemed,  and  are  insufiicient  to  pay 
the  debt  in  full,  the  mortgagee's  remedy  is  by  suit  for  the  balance  of 
the  debt.^" 

§  1566.  Dismissal  of  bill  to  redeem. — A  foreclosure  in  equity  may 
result  from  the  dismissal  of  a  bill  to  redeem.  In  New  York  it  is  held 
that  after  the  mortgagor's  failure  to  pay  within  the  time  limited,  a 
final  order  that  the  bill  be  dismissed  should  be  obtained,  and  that 
until  this  is  done  no  title  passes  to  the  mortgagee.^"  In  Massachu- 
setts it  is  held  that,  even  without  a  formal  order  of  dismissal,  a  mort- 
gage is  foreclosed  upon  the  mortgagee's  obtaining  a  judgment  for 
costs  after  the  mortgagor  has  failed  to  pay  the  amount  found  due  in 
his  suit  for  redemption  within  the  time  ordered.  The  judgment  for 
costs  substantially  terminates  the  suit  upon  its  merits.^'' 

§  1567.  Effect  of  strict  foreclosure.— The  efEect  of  a  strict  fore- 
closure is  not  to  extinguish  the  debt,  unless  the  premises  are  of  suffi- 
cient value  to  pay  it.  When  this  is  sufficient  the  debt  is  satisfied.  The 
value  of  the  property  may  be  ascertained  in  a  suit  at  law  upon  the 
mortgage  debt  to  recover  the  difference.^*    Sometimes,  by  agreement 

'"Hill  v.  Hill,  59  Vt.  125,  7  Atl.  Edson,    5    Conn.    531;    McEwen    v. 

468.  Welles,  1  Root   (Conn.)   202,  1  Am. 

"Bolles   V.    Duff,    43   N.    Y.   469;  Dec.    39;     Fitch    v.    Colt,    1    Root 

Beach  v.  Cooke,  28  N.  Y.  508,  535,  (Conn.)    266.     An  act  of  that  year 

86  Am.  Dec.  260;  Ferine  v.  Dunn,  4  (G.  S.  1875,  p.  358,   §  2)    provided 

Johns.   Ch.    (N.   Y.)    140;    Wood  v.  that  the  foreclosure  should  not  pre- 

Surr,    19    Beav.    551;     Hansard    v.  elude   the   mortgage   creditor   from 

Hardy,  18  Ves.  455,  460.    See  ante  §  recovering   the   difference   between 

1108.  the  value  of  the  property  estimated 

="  Stevens  v.  Miner,  110  Mass.  57.  at  the  expiration  of  the  time  limited 

""New  Haven  Pipe  Co.  v.  Work,  for  redemption  and  the  mortgage 
44  Conn.  230;  Bassett  v.  Mason,  18  debt.  Laws  1878,  ch.  129,  §  2,  pro- 
Conn.  131,  136;  Edgerton  v.  Young,  vided  for  the  appointment  of  ap- 
43  111.  464,  470;  Vansant  v.  Allmon,  praisers  to  determine  the  value  of 

B    ^l'^-,lKr'^^l^^^„'^-    ^^™'''    ^  the  property.    It  was  held  that  the 

Wend.  (N.  Y.)  287;  Spencer  v.  Har-  two  statutes  together  left  it  optional 

ford,    4    Wend.    (N.    Y.)    381;    De  with  either  of  the  parties  whether 

Grant  v.  Graham,  1  N.  Y.  Leg.  Obs.  there    should    be    an    appraisal     or 

75.    In   Connecticut   prior   to   1833  whether  the  court  should  determine 

the     foreclosure     extinguished     the  the    value    of    the    property    upon 

debt,  whatever  may  have  been  the  proper     evidence.       Windham     Co 

value  of  the  property.    Derby  Bank  Sav.  Bank  v.  Himes,  55  Conn    433* 

V.  Landon,  3  Conn.  62,  63;  Swift  v.  12  Atl.  517.    In  Vermont  the  decree! 
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of  the  parties  or  by  the  ofEer  of  the  plaintiif,  the  decree  transferring 
the  absolute  title  to  him  is  expressly  taken  in  full  satisfaction  of  the 
debt  and  the  decree  should  then  so  provide.^"  A  debt  not  included  in 
the  decree  is  not  satisfied  by  the  foreclosure ;  and  it  may  be  shown  by 
parol  whether  a  particular  debt  was  included  in  the  decree.^"  But 
the  decree  does  not  operate  to  satisfy  the  debt,  or  any  part  of  it,  until 
it  has  become  absolute  by  the  expiration  of  the  time  limited  in  it 
within  which  the  mortgagor  may  pay  the  debt  and  redeem  the  estate.*^ 
There  is  no  judgment  for  a  deficiency  in  this  form  of  foreclosure.*'' 
The  statutes  providing  for  such  a  judgment  relate  wholly  to  foreclo- 
sures by  sale.  Very  frequently  the  plaintiff  releases  the  mortgagor 
from  personal  liability.  He  can  enforce  it  only  by  suit  at  law. 

§  1568.  Costs. — Ordinarily  costs  will  be  allowed  as  upon  a  de- 
cree for  sale.  If,  however,  as  is  common  where  this  form  of  fore- 
closure is  used  only  in  special  cases,  the  mortgagee  has  proposed  to 
take  the  property  and  discharge  the  debt,  no  costs  are  allowed.  In 
all  cases  the  court  has  discretionary  power  in  this  matter.  When  a 
purchaser  at  a  foreclosure  sale  brings  a  bill  for  a  strict  foreclosure 
against  a  prior  judgment  creditor  who  was  not  a  party  to  the  former 
foreclosure  suit,  if  he  wishes  to  redeem  he  must  pay  the  costs  of  suit, 
but  not  the  costs  of  the  suit  on  which  the  sale  was  made.*' 

IV.    Setting  Aside  and  Opening  the  Foreclosure 

Section  Section 

1569.  Opening   or   setting  aside  de-    1570.  Effect  of  defective  service  of 
crees.  process. 

§  1569.  Opening  or  setting  aside  decrees. — A  strict  foreclosure  may 
be  set  aside  for  many  of  the  same  causes  for  which  a  foreclosure  sale  is 
set  aside.  ^  As  the  effect  of  the  decree  is  to  vest  an  absolute  title  in  the 
holder  of  the  mortgage,  so  long  as  he  retains  the  title  he  stands  very 
much  in  the  same  relation  to  the  property  and  to  the  mortgagor  as 
does  a  mortgagee  who  has  bought  the  property  at  a  foreclosure  sale, 
and  against  whom  the  court  would  more  readily  set  aside  the  fore- 
closure sale  than  against  a  stranger  who  had  in  good  faith  made  the 

whether  upon  a  bill  in  chancery  or  "  Goddard  v.  Selden,  7  Conn.  515, 

in  an  action  of  ejectment,  after  the  520. 

expiration  of  the  time  of  redemp-  "  Peck's  Appeal,  31  Conn.  215. 

tion,     operates    as     satisfaction    in  *'Bean  v.  Whitcomb,  13  Wis.  431. 

whole  or  pro  tanto,  as  the  case  may  ■"Benedict  v.  Oilman,  4  Paige  (N. 

be.    Paris  v.  Hulett,  26  Vt.  308.    See  Y.)   58;   Vroom  v.  Ditmas,  4  Paige 

ante  §  950.  (N.  Y.)  526. 

™ Wait's  Prac.  248,  249.  'See  post  §§  1668-1681. 
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purchase.^  After  the  foreclosure  the  relations  of  the  parties  are  also 
very  much  the  same  as  they  would  be  if  the  mortgage  had  been  fore- 
closed by  entry  and  possession  in  the  manner  in  use  in  Massachusetts ; 
and  the  foreclosure  will  be  waived  or  opened  by  the  subsequent  deal- 
ings of  the  parties  between  themselves  in  the  same  manner;^  as,  for 
instance,  by  the  payment  of  part  of  the  amount  due  ;*  by  their  treating 
the  debt  as  still  due;=  or  by  their  agreeing  in  any  way  that  the  fore- 
closure shall  have  no  effect,^  or  by  the  mortgagees  treating  the  fore- 
closure as  of  no  effects 

The  opening  of  a  decree  of  foreclosure  does  not  depend  upon  the 
inquiry  whether  the  proceedings  in  the  case  were  regular,  but  may 
depend  wholly  upon  equitable  considerations  in  any  way  affecting  the 
rights  of  parties.®  "Where  the  failure  of  the  mortgagor  to  pay  accord- 
ing to  the  decree  was  not  through  his  own  negligence,  but  in  conse- 
quence of  propositions  for  settlement  and  payment  which  were  to  be 
carried  into  effect  after  the  time  of  payment  had  expired,  and  the 
failure  to  perform  this  was  on  the  part  of  the  mortgagee,  the  decree 
of  foreclosure  was  opened.^  The  mortgagee's  promise  to  give  the  mort- 
gagor further  time  for  redemption  after  the  expiration  of  the  decree 
does  not  entitle  the  mortgagor  to  claim  that  the  decree  be  opened, 
if  he  has  made  no  offer  to  perform  his  part  of  the  agreement.^"  A 
promise  by  the  holder  of  a  mortgage  or  decree  of  foreclosure  to  allow 
a  redemption  after  the  expiration  of  the  decree  is  equally  binding 
upon  one  who  purchases  the  decree  with  knowledge  of  such  promise.'^^ 
A  decree  was  opened  after  the  expiration  of  the  time  limited  for  re- 
demption, for  the  reason  that  the  mortgagor,  having  paid  part  of  the 
debt,  fell  sick  on  a  journey  undertaken  for  the  purpose  of  obtaining 
the  balance  of  the  money,  and  was  unable  to  get  back  until  ten  days 
after  the  time  limited,  when  he  tendered  the  amount.  ^^  It  was  opened, 
also,  in  a  case  where  the  mortgagor  supposed  he  had  made  a  valid 
tender  within  the  time  limited,  though  by  informality  it  was  not 
good.^^ 

If  the  mortgagor  against  whom  a  decree  of  foreclosure  has  been 

=  See  post  §  1671.  dredge,  28  Conn.  556,  73  Am.  Dec. 

'See  ante  §§  1265-1275.  688. 

"Gilson  V.   Whitney,   51  Vt.   552;  "Pierson  v.  Clayes,  15  V't.  93. 

Smalley  v.  Hickok,  12  Vt.  153;  Con-  "Blodgett  v.  Hobart,  18  Vt.  414. 

verse  v.  Cook,  8  Vt.  164.  "Woodward   v.    Cowdery,    41   Vt. 

"Bissell   V.    Bozman,    17    N.    Car.  496. 

154.  ^^Doty     V.     Whittlesey,     1     Root 

"Grlswold  V.  Mather,  5  Conn.  435.  (Conn.)   310. 

'Co!er  v.  Barth,  24  Colo.  31.  "Crane  v.  Hanks,  1  Root  (Conn.) 

'  Bridgeport  Savings  Bank  v.  El-  468. 


IS?  SETTING  ASIDE  AND   OPENING  §    1569 

entered  limiting  the  time  of  redemption  to  a  particular  day  is  pre- 
vented from  paying  the  debt  and  redeeming,  by  the  happening  of  an 
unforeseen  event  over  which  he  had  no  control,  a  court  of  equity  will 
open  the  foreclosure.  This  was  done  in  a  case  where  the  foreclosure 
was  to  become  absolute  on  the  fifth  day  of  August.  The  property  was 
worth  more  than  eight  thousand  dollars,  and  was  nearly  all  the  mort- 
gagor had,  and  the  debt  was  less  than  four  thousand  dollars.  The 
mortgagor  had  relied  upon  receiving  the  money  from  an  uncle  who 
had  ample  means,  and  had  promised  to  furnish  it  on  the  third  day 
of  August,  but  unexpectedly  failed  to  do  so.  On  the  evening  of  the 
fifth  day  of  August  the  mortgagor  procured  a  person  who  had  the 
necessary  amount  in  United  States  bonds,  but  not  in  money,  to  go  to 
the  mortgagee's  house  that  evening.  This  person,  finding  that  the 
mortgagee  had  gone  to  bed,  sent  him  word  by  his  wife  that  he  had 
come  to  redeem  the  mortgaged  property;  to  which  the  mortgagee  re- 
plied that  he  was  sick,  and  so  nothing  further  was  done.  The  mort- 
gagor 'w^as  allowed  to  redeem.^* 

If  the  mortgagee,  after  a  decree  of  foreclosure  and  before  the  ex- 
piration of  the  time  limited  for  redemption,  says  to  the  mortgagor 
that  he  may  pay  the  debt  after  the  time  limited,  and  that  no  ad- 
vantage should  be  taken  of  the  decree,  and  the  mortgagor  in  conse- 
quence allows  the  time  to  expire  without  paying  the  debt,  the  fore- 
closure will  be  opened.  The  mortgagor  is  also  entitled  to  equitable  re- 
lief if  the  decree  has  been  obtained  by  fraud,  or  if  after  it  is  obtained 
he  is  deceived  in  relation  to  the  time  limited  for  redemption,  and  he 
consequently  fails  to  redeem  ;^°  or  if  no  service  of  the  summons  was 
made  upon  him,  and  he  had  no  actual  knowledge  of  the  pendency  of 
the  suit  until  after  the  time  of  redemption  had  expired,  though  the 
decree  found  that  service  had  been  made.^" 

Where  the  parties  to  a  foreclosure  suit  agreed  upon  a  time  for  re- 
demption to  be  limited  by  the  decree,  but  by  mistake  the  time  was 
not  inserted  in  the  decree,  the  mortgagor  at  the  end  of  three  years 
after  the  time  so  limited  by  agreement  was  not  allowed  to  open  the 
foreclosure  and  redeem.  The  mortgagor  could  equitably  ask  for  noth- 
ing more  than  the  correction  of  the  mistake,  and  this  would  avail  him 
nothing.^^  This  relief  may  be  had  on  an  ordinary  bill  to  redeem,  tak- 
ing no  notice  of  the  decree  of  foreclosure.^* 

"Bostwick  T.  Stiles,  35  Conn.  "Bridgeport  Savings  Bank  v.  El- 
195.  dredge,  28  Conn.  556,  561. 

^  Weiss  V.  Ailing,  34  Conn.  60.  "  Colwell  v.  Warner,  36  Conn.  224. 

^Bridgeport  Savings  Bank  v.  El- 
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§  1570.  Effect  of  defective  service  of  process. — In  any  case  where 
proper  service  has  not  been  made  on  a  defendant,  the  foreclosure  will 
be  opened,  or  he  will  be  allowed  on  application  to  have  the  judgment 
set  aside  and  to  appear  in  the  suit.^°  In  his  application  for  such  re- 
lief he  must  tender  payment  of  the  mortgage  debt,  or  show  his  readi- 
ness to  do  so.^°  Where  notice  of  a  bill  for  foreclosure  was  ordered 
by  the  court  to  be  given  by  mailing  an  attested  copy  of  the  bill  to  the 
parties  interested  in  the  property,  and  a  subsequent  mortgagee  did  not 
receive  the  notice,  and  had  no  knowledge  of  the  suit  until  after  a  decree 
had  been  passed  and  the  time  limited  for  redemption  had  expired,  the 
foreclosure  was  opened  and  further  time  for  redemption  allowed.^^ 

dredge,  28  Conn.  556,  73  Am.  Deo.     kinson  v.  Chilson,  71  Wis.  131,  36 
688.  N.  W.  836. 

"Fall    v.    Evans,    20    Ind.    210;         =" Hatch  v.  Garza,  7  Tex.  60. 
Mitchell  V.  Gray,  18  Ind.  123;  Wil-         "Bank    v.    Norwich    Savings    So- 
ciety, 37  Conn.  444. 
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I.    Substitute  for  Foreclosure 

Section  SEcmorr 

1571.  Generally.  1573.  Jurisdiction    of   equity    Inde- 

1572.  Under  English  chancery  prac-  pendent  of  statute. 

tice. 

§  1571.  Generally. — As  already  noticed,  the  earliest  remedy  sought 
in  chancery  in  the  foreclosure  of  mortgages  was  a  decree  wholly  cut- 
ting off  the  debtor's  right  to  redeem,  and  vesting  the  estate  absolutely 
in  the  mortgagee.  This  procedure,  when  the  property  exceeded  in 
value  the  debt,  sometimes  operated  harshly  upon  the  debtor.  It  oper- 
ated unjustly  to  the  creditor  as  well  when  the  property  was  insuffi- 
cient to  pay  the  debt,  because  no  convenient  remedy  was  afforded  him 
to  collect  the  deficiency.  A  more  equitable"  system  was  early  adopted 
by  the  courts  in  this  country,  under  which  the  property  was  sold  for 
the  benefit  of  the  parties  interested,  and  the  proceeds  applied  first  to 
the  payment  of  the  mortgage  debt,  and  the  surplus,  if  any,  paid  to 
the  debtor  or  his  assigns.  If  a  balance  of  the  debt  remained  unpaid 
after  applying  the  proceeds  of  the  property,  an  action  at  law  might 
be  had  against  the  debtor  to  recover.  Now  in  many  states,  under  the 
new  codes  of  civil  practice,  the  formal  distinction  between  suits  in 
equity  and  suits  at  law  has  been  done  away  with,  and,  though  fore- 
closure remains  of  course  an  equitable  procedure;  provision  is  made 
for  a  decree  or  judgment  in  this  proceeding,  not  only  for  a  sale  of  the 
property,  but  also  for  a  recovery  of  any  balance  of  the  debt  remaining 
after  the  sale,  thus  avoiding  the  necessity  of  a  separate  action  at  law. 

§  1572.  Under  English  chancery  practice. — In  England  the  usual 
practice  formerly  was  to  decree  a  strict  foreclosure  though  the  Court 
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of  Chancery  had  the  power,  without  the  aid  of  any  statute,  to  order 
a  sale  of  the  property.^  Now  it  is  provided  by  the  Chancery  Improve- 
ment Act,''  that  upon  the  request  of  the  mortgagee,  or  of  any  subse- 
quent incumbrancer,  or  of  the  mortgagor,  or  of  any  person  claiming 
under  them  respectively,  the  court  may,  instead  of  a  foreclosure,  di- 
rect a  sale  of  the  property  upon  such  terms  as  it  may  deem  proper. 
The  consent  of  the  mortgagee,  or  those  claiming  under  him,  is  requi- 
site to  a  sale,  when  the  request  for  it  is  made  by  any  other  person,  un- 
less the  party  making  the  request  deposits  a  reasonable  sum  of  money 
for  the  purpose  of  securing  the  performance  of  such  terms  as  the 
court  may  impose  upon  him.^  Under  this  statute  the  parties  have  no 
absolute  right  to  require  a  sale,  but  the  court  has  power  in  its  discre- 
tion to  grant  it;  and  this  is  now  the  usual  course.  A  sale  may  be 
directed  against  the  wish  of  the  mortgagor.*  Where  the  security  has 
been  scanty,  it  has  always  been  deemed  proper  to  direct  a  sale;^  as 
also  when  the  property  was  unproductive."  An  equitable  mortgagee  by 
deposit  of  title  deeds  is  entitled  to  a  decree  of  foreclosure  instead  of 
sale.'^  The  usual  practice  in  granting  a  sale  of  the  property  was  to 
give  a  limited  time,  varying  from  one  month^  to  six:  months,"  within 
which  the  mortgagor  might  redeem  before  the  sale.  Sometimes,  how- 
ever, an  immediate  sale  was  ordered,  as  where  the  property  was  un- 
productive,^" or  where  for  any  reason  this  seemed  to  be  for  the  benefit 
of  all  the  parties.'^^  It  was  also  the  practice,  in  case  the  equity  of  re- 
demption belonged  to  an  infant  heir  or  devisee,  to  direct  a  sale  with 
the  consent  of  the  mortgagee,  because  a  sale  would  bind  the  infant, 
but  he  would  be  entitled  to  a  day  after  coming  of  age  to  show  cause 
against  a  decree  of  foreclosure.^^  But  in  this  country  a  sale,  with  rare 
exception,  being  made  in  all  cases,  the  only  inquiry  where  infants  are 
concerned  is,  whether  a  sale  of  the  whole  or  of  a  part  of  the  premises 
will  be  most  for  the  infant's  benefit,  and  a  reference  should  be  made 

^2  Story's  Eq.,  §§  1024-1026.     In  'James  v.   James,   L.  R.   16   Eq. 

Ireland  tlie  decree  is  always  for  a  153. 

sale.    Hutton  v.  Mayne,  3  Jo.  &  Lat.  *  Smith  v.  Robinson,  1  Sm.  &  Giff. 

586.  140;   Staines  v.  Rudlin,  16  Jur.  965. 

ns  &  16  Vict.,  ch.  86,  §  48.  "Bellamy  v.  Cockle,  18  Jur.  465; 

=  Tlie  deposit  must  be  sufficient  to  Daniell's  Ch.,  p.  1152. 

cover   an    unsuccessful    attempt   to  "Foster  v.  Harvey,  11  Wkly.  R. 

Bell.     Bellamy   v.   Cockle,   18   Jur.  899. 

465.  "Hewitt  v.  Nanson,  28  L.  J.  (Ch.) 

"Newman  v.  Selfe,  33  Beav.  522.  49. 

See  also  "Woodford  v.  Brooking,  L.  "Scholefield  v.   Heafleld,   7   Sim. 

R.  17  Eq.  425.  667;  Davis  v.  Dowding,  2  Keen  245; 

"Dash wood  v.   Bithazey,  Moseley  Booth  v.  Rich,  1  "Vern.  295;  Fisher's 

196.  Mtg.,  pp.  526,  1018. 

°  How  T.  Vigures,  1  Ch.  R.  18. 
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to  ascertain  this  fact,  and  what  part  shall  be  sold  if  less  than  the 
whole.^^ 

§  1573.  Jurisdiction  of  equity  independent  of  statute. — Independ- 
ently of  all  statutory  provisions  a  court  of  equity  has  jurisdiction  to 
order  a  sale  and  provide  for  carrying  it  out/*  although  in  most  of  the 
states  where  foreclosure  is  effected  by  a  judicial  sale  there  are  statutes 
providing  for  this,  and  regulating  it.  N"o  sale  can  be  made  without  a 
decree  of  court  for  that  purpose  first  obtained.^'^  Although  the  prac- 
tice of  foreclosure  and  sale  of  the  mortgaged  property  in  equity  is 
traced  to  the  civil  law,^"  where  the  remedy  was  generally  by  a  pro- 
ceeding in  rem  for  a  sale  of  the  property,  yet  under  that  law  it  was  not 
indispensable  that  the  mortgagee  should  obtain  a  judicial  decree  for 
such  sale;  the  mortgagee  might  also  by  his  own  act,  after  giving  a 
certain  prescribed  notice  to  the  debtor,  sell  the  property  and  reim- 
burse himself  from  the  proceeds  of  the  sale.^^  If  the  debtor  could  not 
be  found  so  as  to  serve  the  notice  upon  him,  an  order  of  court 
was  necessary.  This  right  to  sell  was  not  confined  to  cases  where  the 
parties  had  expressly  provided  for  it,  but  might  be  exercised  as  well 
when  the  mortgage  itself  was  silent  upon  the  matter.^*  But  under  the 
common-law  practice  the  mortgagee  is  never  allowed  to  sell  by  his 
own  voluntary  act  without  a  judicial  decree,  except  when  a  power  of 
sale  is  expressly  given  him;  and,  even  when  he  has  such  special  au- 
thority, in  some  states  it  is  required  by  statute  that  a  decree  for  the 
sale  shall  first  be  obtained,  and  the  sale  thus  becomes  a  judicial  sale 
rather  than  a  sale  under  the  power.  A  court  of  equity  after  having 
made  a  decree  ordering  a  foreclosure  sale  and  appointing  a  special 
master  to  conduct  it,  may  make  an  order  postponing  the  sale  at  the 
request  of  a  large  part  of  the  bondholders  secured  by  the  mortgage 

'^  Mills   V.   Dennis,   3   Johns.   Ch.  prevailed  under  the  colonial  govern- 

(N.  Y.)  367.  ment. 

"Lansing  v.  Goelet,  9  Cow.    (N.  ^Hart  v.  Ten  Eyck,  2  Johns.  Ch. 

Y.)     346,     352,     where     Chancellor  (N.  Y.)   62,  100.     "There  never  was 

Jones,  in  an  elaborate  opinion,  justi-  an  instance,"  says  Chancellor  Kent, 

fles  the  practice  of  courts  of  equity  "in  which  the  creditor  holding  land 

in  ordering  sales;  Belloc  v.  Rogers,  in  pledge  was  allowed  to  sell  at  his 

9  Cal.  123;   Williams'  case,  3  Bland  own  will  and  pleasure." 

(Md.)   186,  193;   Mills  v.  Dennis,  3  "Story's  Eq.  Juris.,  §§  1008,  1011. 

Johns.   Ch.    (N.  Y.)    367;    Green  v.  "Story's  Eq.  Juris.,  §§  1008,  1024. 

Crockett,  2  Dev.  &  B.  Eq.  390,  393.  '» Story's  Eq.  Juris.,  §  1009.   "Even 

The   earliest   statute   in   New   York  an   agreement   between   them,   that 

recognizing    a    foreclosure    sale    is  there  should  be  no  sale,  was  so  far 

that  of  April  3,  1801;   Laws  of  N.  invalid  that  a  decretal  order  of  sale 

Y.   (Webster  &  Skinner's  ed.)   443;  might  be  obtained  upon  the  applica- 

though  it  is  said  that  the  practice  tlon  of  the  creditor." 
of  selling  the   mortgaged  property 
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who  are  not  parties  to  the  suit  -without  notice  to  the  mortgagor  or 
other  parties  interested.  The  rights  of  all  parties  are  protected  sulBfi- 
ciently  by  notice  of  the  time  to  which  the  sale  is  adjourned.^'  There 
is  no  rule  in  equity  which  prevents  a  mortgage  creditor  from  taking 
a  general  decree  of  foreclosure  on  the  mortgage  for  the  reason  that  he 
has  already  obtained  a  judgment  lien  on  other  real  estate  of  the  mort- 
gage debtor  for  the  same  debt.^"  A  decree  for  the  foreclosure  of  a 
mortgage  is  not  a  lien  on  any  real  estate  of  the  defendant  other  than 
that  embraced  in  the  mortgage,  although  the  decree  be  in  form  that 
the  complainant  recover  of  the  defendant  a  specific  sum  of  money.^^ 
It  is  well  settled  that  a  sale  may  be  ordered  before  the  rights  of  the 
parties  under  the  several  mortgages  and  other  claims  have  been  fully 
ascertained  and  determined.^^ 

II.    The  Form  and  Requisites  of  the  Decree 

Section  Section' 

1574.  Scope  of  relief  granted  by  de-    1580a.  Nature     of     decree     against 

cree  generally.  grantee  of  mortgagor. 

1575.  Decree  and  order  in  terms  of     1581.  After-acquired  title. 

mortgage  —  Descri_ption  of    1581a.  Provision    for    reconveyance 

mortgaged  premises.  on   foreclosure   of  deed  as 

1576.  Order  of  sale.  mortgage. 

1577.  Decree    where    only    part  of    1581b.  Allowance     for    waste    com- 

debt  or  instalment  of  inter-  mitted  by  mortgagor, 

est  is  due — Sale  in  parcels.  1581c.  Damages   for  breach  of  cov- 

1577a.  Decree   where   several   mort-  enant    in    purchase-money 

gages  on  same  property — •  mortgage. 

Separate  mortgages  on  dif-  1582.  Apportionment  of  debt  among 

ferent  pieces  of  property.  cotenants. 

1578.  Relief    should    conform    to  1583.  One  decree  for  entire  debt. 

pleadings.  1583a.  Finding  to  support  decree. 

1579.  Interference  with  interests  of     1584.  Death  of  mortgagor. 

persons  not  made  parties.        1585.  Death  of  plaintiff. 

1580.  Decree     where     junior    mort-     1586.  Allowance  of  day  for  payment 

gagee  forecloses  when  prior  before  sale. 

mortgage  not  due.  1586a.  Amendment  of  decrees. 

1586b.  Opening  or  vacating  decrees. 

§  1574.  Scope  of  relief  granted  by  decree  generally. — The  decree 
for  the  sale  of  the  premises  should  contain  a  description  of  the  prop- 
erty to  be  sold;  a  statement  of  the  amount  of  the  debt;  a  direction 
that  the  premises,  or  so  much  of  them  as  may  be  necessary,  shall  be 
sold  by  an  officer  designated,  who  shall  execute  a  deed  to  the  pur- 

'"Old   Colony  Trust  Co.  v.   Great        "Scott  v.  Russ,  21  Fla.  260;  Clapp 
White  Spirit  Co.,  181  Mass.  413,  63     v.  Maxwell,  13  Nebr.  542. 
N.  B.  945.  ^  First  Natl.  Bank  v.  Shedd,  121 

"■Gushee  v.  Union  Knife  Co.,  54  U.  S.  74,  30  L.  ed.  877,  7  Sup.  Ct. 
Conn.  101.  807;  Morton  Trust  Co.  v.  Metropol- 

itan St.  R.  Co.,  165  Fed.  493. 
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chaser ;  and  that  out  of  the  proceeds  of  the  sale  he  pay  to  the  plaintiff 
the  amount  of  his  debt,  interest,  and  costs,  together  with  the  expenses 
of  the  sale.  It  is  usual  to  provide  that  the  plaintiff  may  purchase  at 
the  sale,  and  that  the  purchaser  shall  be  let  into  possession  on  the  pro- 
duction of  the  deed.  If  a  personal  judgment  is  asked  for  and  is  proper, 
the  defendants,  who  are  personally  liable  for  the  debt,  must  be  desig- 
nated.^ A  personal  judgment  against  the  defendant,  followed  by  the 
usual  order  of  sale,  may  be  regarded  as  a  finding  of  the  amount  due, 
and  is  in  effect  a  judgment  of  foreclosure  and  sale.^  If  redemption  is 
allowed  after  sale,  this  right  should  be  provided  for  in  the  decree,  al- 
though it  will  not  be  considered  as  denied  if  not  provided  for.^  Where 
there  is  no  one  before  the  court  who  is  personally  liable  on  the  mort- 
gage debt,  the  decree  is  in  rem,  and  the  proper  form  is  to  find  the 
amount  due  on  the  mortgage  and  order  the  premises  sold  unless  the 
amount  is  paid  within  the  time  fixed  by  the  decree.*  The  decree  may 
determine  claims  between  different  parties  to  the  suit  subsequent  to 
the  mortgage  sought  to  be  foreclosed  and  this  would  include  such  mat- 
ters as  the  rights  and  claims  as  between  the  mortgagor  and  subse- 
quent grantees  of  the  premises  f  between  a  husband  and  wife  as  mort- 
gagors or  owners;"  between  the  widow  and  heirs  or  devisees  of  the 
mortgagor.'  The  court  may  provide  in  its  decree  for  the  protection 
of  a  contingent  right  of  dower  in  the  wife  of  the  mortgagor,  where 
the  property  sells  for  more  than  suflScient  to  satisfy  the  mortgage.® 
Where  the  mortgage  is  given  by  several  parties  to  secure  notes  exe- 
cuted by  one  of  them,  the  decree  should  be  personally  against  the 
maker  of  the  notes  and  for  a  foreclosure  of  the  title  and  interest  of 
all  the  mortgagors  in  and  to  the  property.*   The  decree  is  generally 

*  Leviston  v.  Swan,  33  Cal.  480,  5  Charter  Oak  L.  Ins.  Co.  v.  Stephens, 

Wait's  Prac.  218;   Ailing  v.  Nelson,  5  Utah  319,  15  Pac.  253. 

55   Nebr.   161,   75   N.   W.  581;    Cor-  *  Crawford   v.   Nimmons,   180   111. 

porate    Investing    Co.    v.    GracehuU  143,  54  N.  B.  209. 

Realty  Co.,  157  App.  Div.  259,  142  '  Duroe  v.  Stephens,  101  Iowa  358, 

N.  Y.  S.  131;    Shields  v.  Simonton,  70  N.  W.  610. 

65  W.  Va.  179,  63  S.  B.  972.  A  judg-  '  State  Bank  v.  Backus,  160  Ind. 
ment  absolute  is  not  rendered  in-  682,  67  N.  E.  512;  Blossom  v.  West- 
valid  because  at  head  of  paper  on  brook,  116  N.  Car.  514,  21  S.  B.  193. 
which  it  is  written  the  name  of  an-  'Hudd  v.  Travellers  Ins.  Co.,  24 
other  county  appears,  but  the  cor-  Ky.  L.  2141,  73  S.  "W.  759;  Marselis 
rect  county  appears  in  all  other  v.  Van  Riper,  55  N.  J.  Bq.  618,  38 
papers  and  proceedings.  Purr  v.  Atl.  196.  See  also  Downey  v.  Mori- 
Bank  of  Fairmount,  139  Ga.  815,  78  arty,  81  Conn.  442,  71  Atl.  581. 
S.  E.  181.  *  Shakleford  v.  Morrill,  142  N.  Car. 

»Boynton  v.  Sisson,  56  Wis.  401,  221,  55  S.  E.  82. 

14  N.  W.  373.  »McCornick   v.    Brown,    22    Idaho 

'Boester   v.    Byrne,   72    111.    466;  52,  125  Pac.  197. 
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held  to  establish  conclusively  both  the  debt  and  the  lien.^"   In  most 
jurisdictions,  it  is  thought,  the  decree  may  be  entered  nunc  pro  tunc.^^ 

§  1575.  Decree  and  order  in  terms  of  mortgage — ^Description  of 
mortgaged  premises. — The  decree  and  order  of  sale  may  properly  fol- 
low the  terms  of  the  mortgage,  when  this  upon  its  face  appears  to  con- 
vey the  entire  estate,  and  the  officer  must  sell  accordingly;  but  the 
purchaser  will  take  only  the  interest  the  mortgagor  had  in  the  prem- 
ises, and  it  is  no  ground  for  reversal  that  the  mortgagor  had  only  an 
equitable  interest.^  ^  If  the  mortgagor  had  no  title  to  a  portion  of  the 
premises  embraced  in  the  mortgage,  this  portion  may  properly  be 
omitted  from  the  order  of  sale.^^  When  the  terms  of  the  mortgage  are 
followed  in  the  direction  of  sale,  and  the  sheriff  or  referee  sells  a  less 
estate  than  that  expressed  in  the  mortgage,  as,  for  instance,  a  lease- 
hold estate  when  the  mortgage  erroneously  described  an  estate  in  fee, 
the  sale  transfers  all  the  title  the  mortgagor  had  in  the  premises,  and 
it  does  not  lie  with  the  mortgagor,  nor  with  a  purchaser  who  has  full 
knowledge  of  the  facts,  to  object.^*  It  is  usual  to  embody  in  the  order 
of  sale  a  full  description  of  the  property  to  be  sold,  with  the  particu- 
lar boundaries  of  it,  so  far  at  least  as  they  can  be  ascertained  from,  the 
mortgage.  But  this  is  not  essential.  The  decree  of  sale,  instead  of 
describing  the  mortgaged  property  at  length,  may  direct  a  sale  of  the 
premises  as  described  in  the  complainant's  bill;  and  if  the  premises 
are  properly  described  in  the  bill  or  in  the  mortgage,  and  this  is  made 
part  of  the  bill  as  an  exhibit,  no  formal  description  is  necessary  in  the 
decree.^^  The  description  should  be  sufficient  to  identify  the  prem- 
ises for  the  purposes  of  sale.^"  The  failure  to  describe  the  land  by 
calls  will  not  invalidate  a  decree  where  it  otherwise  describes  the 
land.^^  A  decree  which  designates  an  entire  tract  of  land  by  name, 
giving  the  number  of  acres,  the  county  in  which  it  is  situated,  the 

"  Blair  v.  Guaranty  Sav.,  Loan  &c  and  state  in  which  the  property  is 

Co.,  54  Tex.  Civ.  App.  443,  118  S.  W.  situated,  see  Burton  v.  Ferguson,  69 

608.  Ind.   486.     As  to   sufficiency  of   de- 

"  Powell  V.  Pierce,  168  Mich.  427,  scription,  see  Thompson  v.  Jones,  77 

134  N.  "W.  447.  Tex.  626,  12  S.  W.  77. 

"Schwartz  v.   Palm,   65   Cal.   54;  "Quigley  v.   Beam,   137  Ky.   325, 

Jones   V.    Lapham,   15   Kans.    540;  125  S.  W.  727;   Lebus  v.  Slade,  24 

Norris  v.  Luther,  101  N.  Car.  196,  Ky.  L.  1325,  71  S.  "W.  510   (descrip- 

8  S.  E.  95.  tion  so  uncertain  as  to  render  the 

"Castro  V.  lilies,  22  Tex.  479,  73  sale  void) ; Lincoln  v.  Lincoln  St.  R. 

Am.  Dec.  277.  Co.,   75   Nebr.   523,   106   N.  W.   317, 

"Graham  v.  Bleakie,  2  Daly  (N.  121  Am.  St.  816;  McNair  v.  Johnson, 

y.)  55.  95  S.  Car.  176,  78  S.  E.  892. 

"Logan  V.  Williams,  76  111.  175.  "Williams  v.  McComb  (Tex.  Civ. 

As  to  omission  of  name  of  county  App.),  163  S.  W.  654. 
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adjoining  survey,  and  the  beginning  corner,  is  not  void  for  want  of 
description.^^  But  if  it  can  not  be  ascertained  to  what  land  the  decree 
refers,  it  will  be  void  for  indefiniteness.^®  If  the  original  mortgage 
contains  in  the  description  of  the  premises  a  latent  ambiguity  which 
renders  it  uncertain  what  are  the  boundaries,  the  court  may  by  its 
judgment  fix  the  boundaries  of  the  land  with  reference  to  the  fore- 
closure sale.^"  If  by  mistake  lands  not  included  in  the  complaint  are 
included  in  the  judgment  the  foreclosure  sale  does  not  give  title  to 
such  lands.  The  decree  relates  to  the  land  described  in  the  complaint, 
and  properly  construed  does  not  direct  a  sale  of  any  other  lands.^^  An 
order  for  the  sale  of  the  "mortgaged  premises  mentioned  in  complain- 
ant's bill"  is  not  void  because  followed  by  an  erroneous  description,  if 
the  premises  are  correctly  described  in  the  bill  in  the  master's  report 
of  sale,  which  is  confirmed  by  the  final  decree,  and  in  the  master's 
deed  of  the  property.  The  grantee  in  such  deed  acquires  a  valid  title 
to  the  property.^^  If  the  decree  makes  unnecessary  and  erroneous  re- 
citals in  regard  to  the  note  and  mortgage,  the  errors  should  be  re- 
garded as  clerical  errors,  it  appearing  from  the  whole  record,  with 
reasonable  certainty,  that  the  decree  was  rendered  ia  the  cause  of  ac- 
tion set  up  in  the  foreclosure  suit.^' 

§  1576.  Order  of  sale. — The  court  in  decreeing  sale  under  a  trust 
deed  does  not  derive  its  authority  from  the  trust  deed,  but,  having 
acquired  jurisdiction  of  the  parties  and  the  subject-matter,  should 
use  its  sound  discretion  for  the  benefit  of  both  parties.^*  If  portions 
of  the  premises  have  been  sold  subsequent  to  the  mortgage,  the  decree 
should  provide  that  the  portion  still  owned  by  the  mortgagor,  or  the 
person  equitably  bound  to  pay  the  debt,  shall  be  first  sold,  and  then  the 

'^Thompson  v.  Jones,  77  Tex.  626,  ment  and  order  of  sale  that  they 

12  S.  W.  77,  per  Hobby,  J.   "It  is  true  are   void   for   want   of   description, 

that  less  indulgence  is  shown  in  fa-  Knowles   v.   Torbitt,   53   Tex.   557; 

vor  of  descriptions  of  property  con-  Steinbeck  v.  Stone,  53  Tex.  382." 

tained  in  deeds  based  on  compul-  ^Kibbe  v.  Thompson,  5  Biss.  (U. 

sory    sales    under    judicial    process  S.)  226. 

than  in  those  contained  in  deeds  be-  *Doe  v.  Vallejo,  29  Cal.  385. 

tween  private  parties.     Mitchell  v.  '^Clapp  v.  McCabe,  155  N.  Y.  525, 

Ireland,  54  Tex.   301.     And  where  50  N.  E.  274;  Hasten  v.  Olcott,  101 

the  description  is   of  a  part  of  a  N.  Y.  152,  4  N.  E.  274;  Laverty  v. 

tract    or    survey,    leaving    an    un-  Moore,  33  N.  Y.  658. 

designated  portion  unsold,  and  there  ^  Thompson  v.  Crocker,  18  Colo, 

is    no    means    of    distinguishing    it  328,  32  Pac.  831. 

from  the  portion  sold,  the  descrip-  ==  Hague  v.  Jackson,  71  Tex.  761, 

tion  would  be  insufficient.     Wilson  12  S.  W.  63. 

V.  Smith,  50  Tex.  366.     In  the  pres-  ""McLarty    v.    Urquhart,    153    N. 

ent  case,  however,  *  *  *  it  can  not  Car.  339,  69  S.  E.  245. 
be  said  from  the  face  of  the  judg- 

10 — Jones  Mtg. — Vol.  III. 


§    1576  DECKEE   OF    SALE  146 

portions  previously  alienated  in  the  inverse  order  of  their  alienation."' 
If  a  party  to  the  suit  desires  to  have  the  premises  sold  in  a  particular 
order,  he  should  see  that  the  decree  so  provides ;  or  after  the  entry  of 
the  decree  he  may  move  for  an  order  to  the  referee  directing  the  man- 
ner in  which  the  premises  are  to  be  sold."*  In  order  to  ascertain  the 
respective  equities  of  different  owners,  the  court  may  order  a  refer- 
ence."^ If  the  owner  of  the  land  makes  no  request  as  to  the  order 
in  which  several  tracts  of  land  included  in  the  mortgage  shall  be  sold, 
he  can  not  upon  appeal  object  to  a  decree  of  court  definitely  fixing  the 
order  of  sale.^^  The  court  may  render  a  single  decree  specifying  the 
order  of  sale  of  different  parcels,  and  is  not  required  to  render  a  sep- 
arate decree  and  order  of  sale  for  each  group  of  parcels  as  it  becomes 
necessary  to  sell  them  in  order  to  make  sufficient  proceeds  to  satisfy 
the  decree.""  Where  a  mortgage  covers  several  parcels  of  land,  and 
the  court  finds  that  the  mortgagee  is  entitled  to  a  sale  thereof,  it  has 
no  authority  to  except  any  part  of  the  land  from  the  decree  of  sale, 
though  the  value  of  the  remainder  is  greater  than  the  amount  of  the 
debt.  The  creditor  has  a  right  to  resort  to  his  entire  security  ia  a 
legal  manner.^"  The  decree  should  only  direct  a  sale  of  so  much  of 
the  land  as  may  be  necessary  to  pay  the  debt  with  interest  and  costs.^^ 
The  authority  of  the  ofiicer  to  make  the  sale  is  derived  from  the  de- 
cree and  not  from  the  formal  papers  having  the  character  of  an  execu- 
tion or  order  of  sale  issued  by  the  clerk  under  the  decree.^"  Though 
foreclosure  may  be  deided  because  the  debt  is  not  due,  this  does  not 
prevent  a  judgment  for  possession  of  the  premises.^^  It  is  not  impera- 
tive that  the  decree  should  order  the  possession  of  the  premises  deliv- 

''Cheever  v.  Fair,  5  Cal.  337;  New  "Qulgley  v.  Beam,  137  Ky.  325, 

York  Life  Ins.  &c  Co.  v.  Milnor,  1  125  S.  W.  727;   Rowlett  v.  Harris, 

Barb.    Ch.    (N.    Y.)    353;    Knicker-  28  Ky.  L.  780,  90  S.  W.  562. 

backer  v.  Eggleston,  3  How.  Pr.  (N.  '"De  Witt  County  Nat.  Bank  v. 

Y.)  130;  Rathbone  v.  Clark,  9  Paige  Mickelberry,  244  111.  77,  91  N.  E.  86; 

(N.  Y.)    648;   Warren  v.  Foreman,  Thomas  v.  Thomas,  44  Mont.  102, 

19  Wis.  35;   State  v.  Titus,  17  Wis.  119  Pac.  283,  Ann.  Cas.  1913  B,  616. 

241;    Worth  v.  Hill,  14  Wis.   559;  A  decree   of  foreclosure   is   not  a 

Ogden  V.  Glidden,  9  Wis.  46.  dudgment   within   the   meaning   of 

=»  Vandercook  v.  Cohoes  Sav.  Inst.,  the  code  and  does  not  become  dor- 

5  Hun  (N.  Y.)   641.  mant  by  failure  to  issue  an  order  of 

"  Bard  v.  Steele,  3  How.  Pr.  (N.  sale  within  five  years.    St.  Paul  Har- 

Y.)  110;  New  York  Life  Ins.  &c  Co.  vester  Works  v.  Huckfeldt  (Nebr.), 

V.  Cutler,  3  Sandf.  Ch.   (N.  Y.)  176.  148  N.  W.  153.     See  also  Lindsey  v. 

=»  Price  v.  Lauve,  49  Tex.  74.  Porter,  140  Ga.   249,  78   S.  E.   848; 

=»  Nix  v.  Thackaberry,  240  111.  352,  Huber  v.  Jennings-Heywood  Oil  Syn- 

88  N.  B.  811.  dicate,  111  La.  747,  35  So.  889. 

*>  Baker  v.  Marsh,  1  N.  Dak.  20,  ^  Sperry  v.  Butler,  75  Conn.  369, 

44  N.  W.  662.  53  Atl.  899. 
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ered  to  the  purchaser  at  the  sale.^*  Where  a  release  of  a  part  of  a 
mortgage  has  become  forfeited  by  failure  to  perform  the  condition  on 
which  it  was  granted,  the  decree  should  direct  the  sale  of  the  land 
covered  by  the  release  after  the  other  land  covered  by  the  mortgage,  if 
necessary.^^  It  is  not  necessary  that  the  order  of  sale  should  recite  an 
assignment  of  the  decree.^*'  In  some  jurisdictions  it  is  held  unneces- 
sary for  the  decree  to  direct  the  master  commissioner  to  have  the  land 
appraised  or  how  to  appraise  it.°'  The  court  need  not  direct  that  the 
sale  shall  be  made  for  the  minimum  price  set  forth  in  the  trust  deed.^* 
A  statute  fixing  the  time  within  which  an  execution  shall  be  made 
returnable  is  without  application  to  orders  of  sale  on  foreclosure.^® 
The  order  of  sale  may  be  amended  so  as  to  authorize  a  sale  by  a  com- 
missioner in  place  of  the  sherifE.*" 

§  1577.  Decree  where  only  part  of  debt  or  instalment  of  interest 
is  due — Sale  in  parcels. — ^Where  only  part  of  the  debt  or  an  instalment 
of  interest  is  due,  and  the  premises  can  be  sold  in  parcels,  the  decree 
should  be  for  the  absolute  sale  of  so  much  as  will  raise  the  amount 
actually  due.*^  If  the  premises  can  not  be  sold  in  parcels,  the  judg- 
ment should  direct  the  sale  of  the  whole,  and  the  payment  to  the 
plaintiff  of  the  amount  actually  due,  and  that  the  surplus  be  brought 
into  court  to  await  further  order.*^  In  such  case  it  should  appear  of 
record  that  the  court  had  first  inquired  whether  the  land  could  be 
sold  in  parcels.*'  A  decree  directing  a  sale  "according  to  law"  has 
been  held  sufficient,  although  a  statute  required  the  court  to  direct  a 
sale  of  the  premises,  "or  so  much  thereof  as  is  necessary."**  When 
part  of  the  mortgaged  property  has  been  sold  for  the  payment  of  one 
instalment,  a  further  decree  of  sale  may  be  had  for  an  instalment  sub- 

"Hibernia    Sav.    &c.    Society    v.  champ    v.    Leagan,    14    Ind.    401; 

Brittan,  20  Cal.  App.  531,  129  Pac.  Harris  v.  Makepeace,  13  Ind.  560; 

797.  James  v.  Fisk,  17  Miss.  144,  47  Am. 

'"Barnes  v.   Southfield  Beach  R.  Dec.  Ill;  Omaha  L.  &c.  Co.  v.  Kit- 
Co.,  65  Misc.  600,  120  N.  Y.  S.  616.  ton,   58   Nebr.   113,   78   N.   W.   374; 

'"McLagan    v.     Witte,     1     Nebr.  Probasco  v.  Van  Bppes   (N.  J.),  13 

(Unoff.)  438,  96  N.  W.  490.  Atl.  598;  Roe  T.  Nicholson,  13  Wis. 

"James  v.  Webb,  24  Ky.  L.  1382,  373.     See  ante  §  1478  and  post  §§ 

71  S.  W.  526.  1619,  1700. 

''Earle   v.    Sunnyside   Land   Co.,  "Walker  v.  Jarvis,  16  Wis.  28. 

150  Cal.  214,  88  Pac.  920.  "Wainscott    v.    Silvers,    13    Ind. 

'"Wilson  V.  New,  4  Nebr.  (Unoff.)  497;  Cubberly  v.  Wine,  13  Ind.  353; 

348,  93  N.  W.  941.  Stewart  v.  Nettleton,  13  Wis.  465. 

"  Granger  v.  Sheriff,  140  Cal.  190,  "  Treiber  v.  Shaffer,  18  Iowa  29. 

73  Pac.  816.  See  also  Kirby  v.  Childs,  10  Kans. 

"Hunt   V.    Dohrs,    39    Cal.    304;  639. 
Denny  v.  Graeter,  20  Ind.  20;  Beau- 
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sequently  falling  due.*^  When  only  one  of  several  notes  is  due,  the 
foreclosure  suit  is  on  that  note  alone,  though  all  the  notes  are  casually 
mentioned  in  the  bill  in  stating  the  nature  of  the  mortgage.*"  Al- 
though the  suit  was  commenced  when  only  a  part  of  the  debt  or  one 
instalment  of  it  was  due,  if  the  whole  debt  becomes  due  before  the  de- 
cree is  entered,  this  should  be  in  the  ordinary  form  for  a  sale  of  the 
property  to  satisfy  the  whole  debt.*^  Where  a  decree  directs  a  sale  sub- 
ject to  the  mortgage  for  the  part  of  the  debt  not  due,  and  the  officer 
announces  that  the  sale  will  be  made  in  this  manner,  his  failure  to 
state  this  fact  in  his  certificate  of  purchase  and  in  his  report  of  the 
sale,  and  the  omission  of  this  fact  in  the  confirmation  of  the  sale,  do 
not  affect  or  modify  the  original  decree,  or  release  the  lien  reserved 
for  the  unforeclosed  part  of  the  debt.  TJnder  a  decree  for  a  sale  sub- 
ject to  a  lien  specified,  parol  testimony  is  admissible  to  show  that  the 
property  was  offered  for  sale  subject  to  such  lien.*'  A  foreclosure  for 
an  instalment  due  before  the  principal  amount,  and  a  sale  of  the  en- 
tire property,  pass  the  interest  of  both  mortgagor  and  mortgagee  in 
the  property,  and  a  clear  title  to  the  purchaser.*'  The  court  may  order 
payment  of  the  instalment  due;  but  if  the  property  be  indivisible  so 
that  a  larger  amount  is  received  than  is  needed  for  that  purpose,  the 
court  may  retain  custody  of  the  surplus  and  jurisdiction  of  the  case 
until  the  whole  debt  falls  due.^"  The  power  to  foreclose  and  sell  for 
the  principal  sum  secured  by  a  mortgage,  on  account  of  the  nonpay- 
ment of  an  instalment  due,  or  of  interest  accrued,  or  taxes,  exists 
when  it  is  stipulated  in  the  mortgage  that  in  case  of  such  nonpayment 
the  mortgagee  may  sell  the  premises  and  pay  the  debt  from  the  pro- 
ceeds.^^ 

§  1577a.  Decree  where  several  mortgages  on  same  property — Sepa- 
rate mortgages  on  different  pieces  of  property. — A  decree  of  sale  in  an 
action  to  foreclose  several  mortgages  upon  the  same  property  may  in- 

^ Fleming  v.  Soutter,  6  'Wall.  (U.  Simmons,  54  Iowa  269,  6  N.  W.  274; 

S.)  747,  18  L.  ed.  847;  McDougal  v.  Poweshiek  Co.  v.  Dennison,  36  Iowa 

Downey,  45  Cal.  165.  244,  14  Am.  Rep.  521. 

""Anderson  V.  Pllgram.  30  S.  Car.  "Mussina    v.    Bartlett,    8    Port. 

499,  9  S.  E.  587.  (Ala.)  277,  284;  Burroughs  v.  Ellis, 

"  Buchanan  V.  Berkshire  Life  Ins.  76   Iowa   649,   38   N.   W.   141;    Mc- 

Cc,   96    Ind.   510,   524;    Smalley   v.  Dowell    v.    Lloyd,     22     Iowa    448- 

Martin,   Clarke    (N.  Y.)    293;    Man-  Adams  v.  Essex,  1  Bibb   (Ky  )   149, 

ning  v.  McClurg,  14  Wis.  350.  4  Am.  Dec.  623;   Smalley  v.  Martin, 

« Hughes  V.  Frisby,  81  111.  188.  Clarke    (N.  Y.)    293;    Clark  v    Ab- 

"Grattan  v.  Wiggins,  23  Cal.  16;  bott,  1  Madd.  Ch.  474 

S^L'?^^;  Palmer,  73  Iowa  446,  35  "Pope   v.   Durant,   26   Iowa  233; 

N.  W.  515,  5  Am.  St.  691;  Escher  v.  Kramer  v.  Rebman,  9  Iowa  114. 
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elude  a  mortgage  not  due  ■wlien  the  action  was  commenced,  provided  it 
became  due  and  was  unpaid  at  the  time  of  entry  of  the  decree.'^  "If, 
however,  there  had  been  no  foreclosure  as  to  either  mortgage  that  was 
due  when  the  action  was  commenced,  there  could  have  been  none  as 
to  the  mortgage  that  was  not  due  at  that  time,  because  there  would 
have  been  no  foundation  for  a  decree  when  the  defendants  were  first 
brought  into  court  and  no  reason  for  the  commencement  of  the  suit."^^ 
When  two  separate  trust  deeds,  covering  two  separate  pieces  of  prop- 
erty, are  sought  to  be  foreclosed  in  the  same  proceeding,  the  decree 
may  not  direct  a  sale  of  both  properties  for  the  payment  of  the  entire 
account  due  upon  both  notes.  The  debt  evidenced  by  each  note  can 
only  be  satisfied  out  of  the  land  described  in  the  mortgage  given  to  se- 
cure the  same."* 


§  1578.  Relief  should  conform  to  pleadings. — The  decree  should 
not  attempt  to  give  any  relief  not  sought  for  in  the  pleadings;"'  if  it 
does,  it  will  be  vacated  on  motion.'"  But  sometimes,  under  the  gen- 
eral prayer  for  relief,  the  court  may  grant  relief  not  specifically  asked 
for.  Thus  where  a  railroad  mortgage  contained  a  provision  that  in 
case  of  a  foreclosure  sale  the  holders  of  a  majority  of  the  bonds  se- 
cured by  the  mortgage  should  in  writing  request  the  trustee  to  pur- 
chase the  premises  for  the  use  and  benefit  of  the  bondholders,  he 
should  be  authorized  to  do  so,  and  the  deed  of  trust  was  made  a  part 


"^^  Sherman  v.  Foster,  158  N.  Y. 
587,  53  N.  E.  504,  affirming  91  Hun 
637. 

"  Sherman  v.  Foster,  supra,  per 
Van,  J.,  citing  Pond  v.  Harwood, 
139  N.  Y.  Ill,  120,  34  N.  E.  768,  in 
which  the  court  said,  in  equitable 
actions,  "the  right  to  judgment  is 
not  limited  to  the  facts  as  they  ex- 
isted at  the  commencement  of  the 
action,  but  the  relief  administered 
Is  such  as  the  nature  of  the  case 
and  the  facts,  as  they  exist  at  the 
close  of  the  litigation,  demand," 
citing  Peck  v.  Goodberlett,  109  N. 
Y.  180,  16  N.  E.  350;  Madison  Av. 
Bap.  Church  v.  Oliver  St.  Bap. 
Church,  73  N.  Y.  82;  Worrall  v. 
Munn,  38  N.  Y.  137;  Gay  v.  Gay,  10 
Paige  (N.  Y.)  369. 

"Snow  v.  Haberer,  170  111.  App. 
265. 

•^^  Barraque  v.  Manuel,  7  Ark.  516; 
Johnson  v.  Polhemus,  99  Cal.  240, 
33  Pac.  908;  White  v.  AUatt,  87  Cal. 


245,  25  Pac.  420;  Monarch  Brewing 
Co.  V.  Wolford,  179  111.  252,  53  N. 
E.  583;  Dorn  v.  Lewis,  77  111.  App. 
221;  Seller  v.  Schaefer,  40  111.  'App. 
74;  Rucker  v.  Steelman,  73  Ind.  396; 
Halstead  v.  Lake  County,  56  Ind. 
363;  Manatt  v.  Starr,  72  Iowa  677, 
34  N.  W.  784;  Knowles  v.  Rablin, 
20  Iowa  101;  Hill  v.  Alexander,  2 
Kans.  App.  251,  41  Pac.  1066;  Likes 
V.  Wildish,  27  Nebr.  151,  42  N.  W. 
900;  Ames  v.  New  Jersey  Franklin- 
ite  Co.,  12  N.  J.  Eq.  66,  72  Am.  Dec. 
385;  Hopper  v.  Sisco,  5  N.  J.  Eq. 
343;  Ferguson  v.  Ferguson,  2  N.  Y. 
360;  Lagrave  v.  Hellinger,  144  App. 
Div.  397,  129  N.  Y.  S.  291;  Davis 
V.  Davis,  81  Vt.  259,  69  Atl.  876, 
130  Am.  St.  1035;  Oregon  Mtg.  Co. 
V.  Estes,  20  Wash.  659,  56  Pac.  834. 
''"Simonson  v.  Blake,  12  Abb.  Pr. 
(N.  Y.)  331,  20  How.  Pr.  484.  See 
also  Steinfeldt  v.  Bolen  (Ariz.),  145 
Pac.  843. 
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of  the  bill,  it  was  held  to  be  proper  to  grant  the  relief  specifically 
which  the  provisions  of  the  deed  of  trust  contemplated."'  It  is  the 
holding  of  one  of  the  cases  that  the  mere  fact  that  a  bill  to  foreclose 
describes  a  mortgage  as  made  to  secure  a  note  of  a  specific  amount, 
while  the  mortgage  introduced  in  evidence  describes  such  note  with- 
out specifying  the  amount  thereof,  does  not  amount  to  a  fatal  vari- 
ance, especially  where  the  note  is  identified  by  oral  testimony  as  the 
one  secured  by  the  mortgage.^* 

§  1579.     Interference  with  interests  of  persons  not  made  parties. — 

The  decree  should  not  attempt  to  interfere  with  the  rights  of  any  who 
are  interested  in  the  property,  but  are  not  made  parties  to  the  suit; 
and  it  is  ineffectual  so  far  as  it  does  this."'  It  should  protect  the  rights 
of  a  defendant  whose  title  to  a  part  of  the  premises  is  paramount,  al- 
though he  could  not  be  dispossessed  of  such  part  under  the  decree, 
even  if  no  reservation  is  made  in  respect  to  it.°°  Only  the  rights  and 
interests  possessed  by  the  mortgagor  at  the  date  of  the  mortgage  can 
be  sold.  A  judgment  which  forecloses  a  prior  mortgage  is  irregular, 
and  may  be  opened  on  motion  of  the  prior  mortgagee."^  Neither  has 
the  court  jurisdiction  to  determine  an  alleged  title  paramount  to  that 
of  the  mortgagor,  set  up  by  certain  of  the  defendants  in  an  answer 
containing  a  prayer  only  that  the  suit  be  dismissed  as  to  them.*^  The 
rights  of  subsequent  mortgagees  who  are  made  parties  to  the  suit  are 
generally  sufficiently  protected  by  the  general  direction  in  the  decree 
for  the  payment  of  the  surplus  money  into  court,  and  by  the  subse- 
quent proceedings  for  its  distribution;  though  the  practice  in  some 
courts  has  been  to  determine  the  rights  of  junior  mortgagees  in  the 
first  place,  and  direct  the  payment  of  the  surplus  toward  the  satis- 
faction of  them."'  But  the  rights  of  subsequent  incumbrancers  may  be 
protected  by  the  court  in  the  sale  of  the  property,  where  a  portion  of 
it  is  sufficient  to  satisfy  the  mortgage,  by  ordering  the  sale  of  enough. 


V.  Central  R.  Co.  of  Iowa.  3  Edw.  (N.  Y.)  500;  Nixon  v.  Has- 

99  U.  S.  334,  25  L.  ed.  394.  lett,  74  N.  J.  Eq.  789,  70  Atl.  987. 

■» First   Nat.   Bank  v.   Davis,   146  '"Ellas  v.   Verdugo,   27   Cal.   418; 

111.  App.  462.  San   Francisco   v.   Lawton,   21   Cal. 

■">  SliurtlefE  V.  Bracken,  163  Cal.  24,  589,    79    Am.    Dec.    187;    Wicke    v 

124  Pac.  724;   Montgomery  v.  Tutt,  Lake,  21  Wis.  410,  94  Am.  Dec.  552! 

11  Cal.  307;  Unity  Co.  v.  Equitable  "' McReynolds  v.   Munns,  2  Keyes 

Trust  Co.,  107   111.   App.   449;   Wat-  (N.  Y.)  214. 

son   V.    Spence,    20   Wend.    (N.   Y.)  ""Gennes  v.  Peterson,  54  Ore.  378, 

260;    Lumpkin  v.  Williams,   1  Tex.  103  Pac.  515. 

Civ.  App.  214,  21  S.  W.  967;  Gates  "Union   Water   Co.   v.   Murphy's 

V.  Field   (Tex.  Civ.  App.),  85  S.  W.  Flat  Pluming  Co.,  22  Cal.  620. 
52.    See  also  Tutten  v.  Stuyvesant, 
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SO  that  the  other  inexmibrancers  may  be  paid.°*  And  where  after  the 
decease  of  the  mortgagor  it  appeared  to  be  for  the  benefit  of  his  chil- 
dren that  the  entire  mortgaged  premises  should  be  sold,  though  the 
mortgage  might  have  been  satisfied  by  a  sale  of  a  part,  the  court  or- 
dered the  sale  of  the  whole."'  A  junior  mortgagee,  whose  mortgage  is 
of  record  before  the  commencement  of  a  suit  to  foreclose  a  senior  mort- 
gage, and  not  made  a  party  to  such  suit,  is  not  affected  by  the  fore- 
closure decree,  and  the  same  is  true  of  his  assignee."'  As  a  general 
rule,  the  interests  of  beneficiaries  under  a  deed  of  trust  affecting  land 
covered  by  an  existing  mortgage  are  determined  by  a  judgment  of 
foreclosure  and  sale  under  the  mortgage,  where  the  trustee  is  made  a 
defendant  in  the  foreclosure  suit."'' 

§  1580.  Decree  where  junior  mortgagee  forecloses  when  prior  mort- 
gage not  due. — When  a  junior  mortgagee  forecloses  his  mortgage  by 
bill  in  equity,  in  case  the  prior  mortgage  is  not  yet  due,  he  may  have 
a  decree  for  a  sale  of  the  equity  of  redemption  subject  to  the  prior 
mortgage,  leaving  the  purchaser  to  pay  that  when  it  becomes  due.  If 
the  prior  mortgage  be  due,  the  junior  mortgagee  may  redeem  and  sell 
the  whole  estate  to  obtain  the  redemption  money  as  well  as  his  own 
claim."*  It  has  been  held  in  a  few  cases  that  without  redeeming  he 
may  make  the  prior  mortgagee  a  party  to  the  bill,  and  ask  for  a  sale  of 
the  whole  estate,  and  the  payment  of  all  incumbrances  out  of  the  pro- 
ceeds;"" but  this  is  not  generally  the  law.   Though  the  prior  mortga- 

" Livingston  v.  Mildrum,  19  N.  Y.  "Western  Ins.  Co.  v.  Eagle  Fire 

440.  Ins.  Co.,  1  Paige  (N.  Y.)   284.     See 

"  Brevoort  T.  Jackson,  1  Edw.  (N.  also    Trayser    v.     Indiana    Asbury 

Y.)  447.  University,  39   Ind.  556;   New  Eng- 

^'Wemple  v.  Yosemite  Gold  Min.  land  L.  &c.  Co.  v.  Robinson,  56  Nebr. 

Co.,   4   Cal.   App.    78,   87   Pac.    280;  50,  76  N.  W.  415,  71  Am.   St.  657; 

Martin  v.  Adams  Brick  Co.,  180  Ind.  Dwlnell  v.  Holt,  76  Vt.  413,  56  Atl. 

181,  102  N.  E.  831;   Jones  v.  Will-  99. 

lams,  155  N.  Car.  179,  71  S.  E.  222;  ®Vanderkemp     v.      Shelton,     11 

Horr  v.  Herrington,  22   Okla.  590,  Paige  (N.  Y.)  28.    Wlien  decrees  of 

98  Pac.  443,  20  L.  R.  A.  (N.  S.)  47,  foreclosure  are  entered  upon  several 

132  Am.  -St.  648.    Junior  mortgagee  mortgages  in  the  same  action,  and 

not  made  a  party,  must  satisfy  the  an  order  of  sale  is  issued  thereon, 

equity  of  the   senior  mortgagee  or  an   agreement  between   the   several 

purchaser  in  possession  by  the  pay-  mortgagees   that   the    one   holding 

ment  of  the  amount  due  the  senior  the  later  lien  shall  buy  the  property 

mortgagee     or    purchaser,     If    the  at  the  sheriff's  sale  under  said  order 

property  has  been   sold,   or  if  the  and  pay  the  matured  portion  of  the 

parties  desire,  the  property  may  be  first  mortgage,  and  the  unmatured 

sold  at  an  upset  price  fixed  to  cover  portion  thereof  shall  remain  In  full 

the    amount    of    the    senior    debt,  force,  Is  valid  as  against  one  who, 

Karl  V.  Conner,  30  Ky.  L.  238,  97  with    notice     of    such     agreement 

S.  W.  1111.  afterward   takes   a   mortgage   from 

"'  McNutt  V.  Nuevo  Land  Co.,  167  the  holder   of  the   later  lien,  who 

Cal.  459,  140  Pac.  6.  has  purchased  the  property  in  pur- 
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gee  be  made  a  party  and  is  defaulted,  the  decree  only  bars  the  equity 
of  redemption  of  the  complainant's  mortgage,  without  affecting  in  any 
way  that  which  is  superior  to  it.'"  A  junior  mortgagee  is  entitled  to 
proceed  with  his  bill  to  foreclose,  although  the  senior  mortgagee  has 
obtained  a  judgment  of  foreclosure,  and  the  junior  mortgagee  may 
seek  his  remedy  against  the  surplus  moneys  on  the  first  mortgage.''^ 
He  is  entitled  to  have  the  issues  raised  in  his  action  tried  when  his 
action  is  reached. 

§  1580a.  Nature  of  decree  against  grantee  of  mortgagor. — The  re- 
lief against  the  grantee  of  the  mortgagor  is  a  decree  for  the  sale  of 
the  mortgaged  premises  and  the  application  of  the  proceeds  to  the 
payment  of  the  debt  and  costs.'" 

§  1581.  After-acquired  title. — Ordinarily  the  title  ordered  to  be 
sold  is  only  that  which  the  mortgagor  held  at  the  date  of  the  mort- 
gage. If  in  any  case  there  are  facts  of  an  equitable  character,  such 
that  a  title  acquired  afterward  by  the  mortgagor  or  his  vendee  should 
be  subjected  to  the  lien  of  the  mortgage,  these  should  be  set  out  in 
the  complaint,  and  such  after-acquired  title  should  be  included  in  the 
decree  of  sale;  otherwise  this  will  not  include  or  affect  the  after-ac- 
quired title.''*  It  must  be  first  subjected  to  the  lien  of  the  mortgage 
by  the  foreclosure  decree,  which  then  operates  upon  this  title  to  the 
same  extent  as  if  it  had  been  included  in  the  mortgage.'^* 

§  1581a.  Provision  for  reconveyance  on  foreclosure  of  deed  as 
mortgage. — ^Where  the  laws  require  the  registration  of  judgments  af- 
fecting the  title  to  real  property  it  is  not  necessary  that  the  decree, 
in  the  case  of  the  foreclosure  of  a  deed,  in  effect  a  mortgage,  should 
provide  for  the  reconveyance  of  the  premises  on  redemption.'^ 

§  1581b.  Allowance  for  waste  committed  by  mortgagor. — ^Where 
that  question  is  litigated,  the  decree  may  include  an  allowance  to  the 
mortgagee  for  damages  due  to  waste  committed  by  the  mortgagor 

suance  of  said  agreement.    Ryan  v.  MuUer,  3  Cal.  App.  54,  84  Pac.  453. 

West,  63  Nebr.  894,  89  N.  "W.  416.  '=  Kreichbaum  v.   Melton,   49   Cal. 

'"McCormick    v.    Wilcox,    25    111.  50.    See  ante  §§  679-683. 

274;    Harshaw  v.  McKesson,   66  N.  "San    Francisco    v.    Lawton,    18 

Car.  266.  Cal.  465,  79  Am.  Dec,  187. 

"Daily   v.   Kingon,   41   How.   Pr.  "White  v.   Daniel,   141  Wis.   273, 

(N.  Y.)   22.  124  N.  W.  405. 

"California  Title   Ins.  &c.   Co.   v. 
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which  depreciates  the  security  so  that  a  deficiency  results  by  reason  of 
such  depreciation.'"' 

§  1581c.  Damages  for  breach  of  covenant  in  purchase-money  mort- 
gage.— Where  there  has  been  a  breach  of  covenant  of  warranty  in  a 
deed  given  a  purchaser,  who  has  returned  a  purchase-money  mortgage, 
whereby  the  purchaser  has  been  kept  out  of  a  portion  of  the  premises 
by  reason  of  a  paramount  title,  such  purchaser  is  entitled,  in  proceed- 
ings to  foreclose,  to  be  relieved  against  the  mortgage  to  the  amount  of 
damages  that  may  be  shown  to  have  resulted  from  the  breach  of  the 
covenant.'"' 

§  1582.  Apportionment  of  debt  among  cotenants. — ^When  several 
persons  have  acquired  undivided  interests  in  the  land  subsequent  to 
the  mortgage  as  cotenants,  the  decree  will  not  apportion  the  debt 
among  them.''* 

§  1583.  One  decree  for  entire  debt. — If  a  mortgage  securing  several 
notes  covers  two  separate  lots,  and  provides  that  one  lot  is  pledged 
only  as  security  for  the  first  note  falling  due,  upon  default  in  pay- 
ment of  all  the  notes,  a  judgment  for  the  sale  of  both  lots  for  the 
payment  of  the  entire  debt  is  not  proper  as  against  a  purchaser  of  the 
lot  pledged  for  the  payment  of  such  first  maturing  note.  The  liability 
of  that  lot  should  be  limited  according  to  the  terms  of  the  mortgage.^" 
If  the  complainant  holds  two  mortgages  covering  in  part  the  same 
premises,  but  securing  different  debts,  one  decree  will  be  made  for 
both  debts  instead  of  a  separate  decree  for  each,*"  but  if  a  subsequent 
purchaser  or  mortgagee  has  become  interested  in  the  property  covered 
by  one  and  not  by  the  other,  separate  decrees  should  properly  be  made.*^ 
In  the  foreclosure  of  a  mortgage  on  realty  to  secure  the  debt  of  the 
mortgagor  and  also  that  of  a  partnership  of  which  he  is  a  member,  it 
is  proper  to  enter  up  a  special  judgment  against  the  mortgagor  for 
the  full  amount  of  the  secured  debts.*^ 

§  1583a.  rinding  to  support  decree. — A  special  finding  in  an  action 
by  the  "trustee"  of  a  mortgagee  to  foreclose  a  mortgage  which  fails 

'"Prudential  Ins.  Co.  v.  Guild  (N.  See  also  Narrell  v.  J.  R.   Phillips 

J.  Eq.),  64  Atl.  694.  Mercantile  Co.   (Ala.),  64  So.  305. 

"Bergman  v.  Fortescue,  74  N.  J.        '"Phelps     v.     Ellsworth,     3     Day 

Eq.  266,  69  Atl.  474.  (Conn.)   397. 

'^Perre  v.  Castro,  14  Cal.  519,  76         '^Enright   v.    Hubbard,    34    Conn. 

Am.  Dec.  444.  197. 

"Mickley  v.   Tomlinson,  79   Iowa        '^Furr  v.  Bank  of  Fairmount,  139 

383,   41   N.   W.    311,   44   N.   W.   684.  Ga.  815,  78  S.  E.  181. 
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to  disclose  the  nature  of  the  trust  can  not  be  aided  by  an  alleged  copy 
of  the  trust  deed,  filed  as  an  exhibit  to  the  complaint,  since  the  deed 
was  not  the  foundation  of  the  action  and  is  not  properly  in  the  record.*' 

§  1584.  Death  of  mortgagor. — A  judgment  for  foreclosure  and 
sale  without  any  provision  as  to  a  deficiency  may  be  executed  not- 
withstanding the  death  of  the  mortgagor.  It  is  to  be  enforced  against 
the  property  and  not  against  the  person.  There  is  no  occasion  to  re- 
vive it  or  to  bring  in  new  parties.**  The  sale  can  be  made,  and  the 
purchaser  let  into  possession  on  producing  the  deed  of  the  referee  or 
other  oflBcer  making  the  sale,*^  So  far  as  this  part  of  the  decree  is 
concerned,  it  is  in  the  nature  of  a  proceeding  in  rem  and  the  death 
of  the  mortgagor  after  the  entry  of  the  decree  is  no  ground  for  staying 
its  execution.*'  The  statutes  which  provide  that  no  suits  shall  be 
brought  against  the  estate  of  a  deceased  person  for  a  year,  or  other 
specified  time,  after  administration  is  taken  upon  his  estate,  do  not 
suspend  the  right  to  prosecute  a  suit  for  foreclosure,  when  no  judg- 
ment for  a  deficiency  is  sought.*''  The  mortgagee  may  prove  his  claim 
and  have  it  allowed  against  the  estate  of  the  mortgagor,  and  still  pro- 
ceed directly  to  foreclose.**  Upon  the  mortgagor's  death  after  entry 
of  a  decree  of  foreclosure,  but  before  sale,  his  interest  in  the  land  de- 
scends as  real  estate  to  his  widow  and  heirs.  The  court  may  there- 
upon, on  the  petition  of  the  widow,  modify  the  decree  after  the  mort- 
gagor's death  so  as  to  give  the  widow  dower  in  the  surplus  over  the 
mortgage  debt.*" 

§  1585.  Death  of  plaintiff. — Neither  does  the  death  of  the  plain- 
tiff after  judgment  and  before  the  sale  give  occasion  to  stay  the  sale 
or  to  revive  the  action.""    Where,  however,  the  plaintiff  dies  before 

^  Green  v.  McCord,  30  Ind.  App.  estate.    Thompson  v.  Jones,  77  Tex. 

470,  66  N.  E.  494.  626,  12  S.  W.  77.    See  ante  §  1442a. 

«*Cowell  V.  Buckelew,  14  Cal.  640;  »»Lynde  v.  O'Donnell,  12  Abb.  Pr. 

Hays  V.  Thomae,  56  N.  Y.  521;  Har-  (N.  Y.)  286. 

rison  v.   Simons,   3   Edw.    (N.   Y.1  s'Nagle  v.  Macy,  9  Cal.  426.    See 

394;  Trenholm  v.  Wilson,  13  S.  Car.  also  Hunt  v.  Acre,  28  Ala.  580;  Tren- 

174.     In  Texas,  If  a  defendant  in  a  holm  v.  Wilson,  13  S.  Car.  174. 

foreclosure    suit    dies    before    the  "Willis  v.  Farley,  24  Cal.  490. 

satisfaction     of     the     decree,     the  =°Moores    v.    Ellsworth,    22    Iowa 

statute    requires    that    its    payment  299.     But  see  Falkner  v.  Folsom,  6 

must  be  enforced  through  the  pro-  Cal.  412. 

bate  court  in  the  manner  prescribed  '"  Holden  v.  Dunn,  144  111.  413,  33 

for   the  settlement   of  the  estates,  N.  E.  413,  19  L.  R.  A.  481. 

*   *   *   and  not  by  execution.     But  ">  Brand  v.   Smith,   99   Mich.   395, 

the  judgment  can  not  be  avoided  in  58  N.  W.  363;   Lynde  v.  O'Donnell, 

a  collateral  proceeding  where  there  21  How.  Pr.  (N.  Y.)  34,  12  Abb.  Pr. 

has  been  no  administration  on  the  286.     See  ante  §§  1414-1419,  1442a! 
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judgment,  this  can  not  be  perfected  in  his  name,  but  his  representa- 
tives must  be  substituted  in  his  plaee.'^ 

§  1586.  Allowance  of  day  for  payment  before  sale. — A  day  for  pay- 
ment, before  the  sale,  is  allowed  by  some  courts  by  virtue  of  their 
equity  jurisdiction.^^  The  mortgagor  can  not  object  to  a  decree  giving 
him  this  right,  although  it  be  unauthorized  by  law.*'  A  time  for  re- 
demption after  the  sale  is  in  some  states  provided  for,  and  in  such 
case  the  decree  must  not  direct  the  delivery  of  the  deed  until  this  time 
has  passed.'*  As  regards  redemption,  the  decree  should  make  the 
same  provisions  for  it  whether  the  mortgage  be  in  the  usual  form,  or 
be  merely  an  absolute  deed  without  a  formal  defeasance  or  any  de- 
feasance at  a\\.^^  Where  redemption  is  allowed  after  sale,  the  officer 
is  directed  in  the  first  place  to  execute  a  certificate  to  the  purchaser, 
and,  in  case  there  is  no  redemption  within  the  time  allowed  by  law,  to 
execute  a  deed.""  In  the  meantime  the  mortgagor  remains  in  posses- 
sion, with  no  liability  for  rents  and  profits,  or  for  use  and  occupation.'^ 
In  the  absence  of  special  provisions  of  statute,  courts  of  equity  may  al- 
low a  period  for  redemption  before  a  sale  of  the  property,  according 
to  the  circumstances  of  the  case.  This  is  always  done  in  cases  of 
strict  foreclosure  where  the  decree  vests  the  complete  title  in  the 
mortgagee.'*  The  practice  does  not  generally  apply  to  cases  of  decrees 
for  the  sale  of  the  property,  because  the  debtor  is  then  protected  by 
his  right  to  receive  the  surplus  arising  from  the  sale ;  but  it  has  been 
extended  by  some  courts  to  such  cases."  Even  if  it  be  the  better  prac- 
tice to  include  such  a  provision  in  the  decree,  this  is  a  matter  within 
the  discretion  of  the  chancellor,  and  a  failure  so  to  provide  is  not 

»^  Gerry  v.  Post,  13  How.  Pr.  (N.  Mich.  462,  12  N.  W.  911,  13  N.  W. 

Y.)  118.  818. 

""Clark  V.  Eeyburn,  8  Wall.   (U.  «■  Smith  v.  Hoyt,  14  Wis.  252. 

S.)  318,  19  L.  ed.  354;  Vail  v.  Arkell,  "Rhinehart  v.  Stevenson,  23  111. 

146  111.  363,  34  N.  E.  937;  Mebane  524;  Warner  v.  De  Witt  County  Nat. 

V.  Mebane,  80  N.  Car.  34;  Capehart  Bank,  4  Bradw.  (111.)  305;  Jones  v. 

V.  Biggs,  77  N.  Car.  261.     This  was  Gilman,  14  Wis.  450. 

the  practice  in  Kentucky.     Durrett  "'Briggs  v.  Seymour,  17  Wis.  255. 

V.  Whiting,  7  T.  B.  Men.  (Ky.)  547;  "Boester  v.   Byrne,   72    111.   466; 

Richardson   v.    Parrott,   7   B.    Mon.  Rosseel  v.  Jarvis,  15  Wis.  571.     A 

(Ky.)  379;  Woodard  v.  Fitzpatrick,  direction  to   execute   "a   certificate 

2  B.  Mon.    (Ky.)    61.     This  is  the  as   required   by   law"    is   sufficient, 

practice  in  Michigan.     Detroit  Sav.  Walker  v.  Jarvis,  16  Wis.  28. 

Bank   v.    Truesdail,    38    Mich.    430.  "Whitney  v.  Allen,  21  Cal.  233. 

The  sale  can  not  take  place  within  »*  Ferine   v.   Dunn,   4  Johns.   Ch. 

less  than  a  year  from  the  time  all  (N.  Y.)  140. 

the  defendants  have  been  properly  =*  Stockton  v.  Dundee  Mfg.  Co.,  22 

brought   in.     Burt   v.    Thomas,   49  N.  J.  Eq.  56;  Harkins  v.  Forsyth,  11 

Leigh  (Va.)  294. 
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reversible  error.  ^  As  will  be  seen  by  reference  to  the  statutes  regulat- 
ing foreclosure,  it  is  in  several  states  provided  that  there  shall  be  a 
period  of  redemption  after  the  sale,  during  which  time  the  purchaser 
holds  only  a  certificate  of  the  sale  entitling  him  to  a  deed  at  the  close 
of  the  period  if  no  redemption  is  made.  In  such  case  a  decree  that  the 
sherifE  shall  execute  a  deed  to  the  purchaser  without  waiting  for  the 
expiration  of  the  time  limited  for  redemption  is  erroneous,  but  may  be 
amended.^  The  decree  should  embody  the  statutory  provision  for 
redemption;  but  an  objection  that  the  decree  does  not  do  this  can  not 
be  urged  by  creditors  of  the  mortgagor  or  by  his  assignee  in  bank- 
ruptcy, except  in  connection  with  an  ofEer  to  redeem.'' 

§  1586a.  Amendment  of  decrees. — The  trial  court  has  control  of 
the  judgment,  though  final,  and  may,  on  proper  application,  seasonably 
made,  change  the  provisions  of  it,  or  insert  other  provisions  for  the 
benefit  of  any  of  the  parties  to  the  action.*  The  court,  pending  an  ap- 
peal without  supersedeas  from  a  final  decree  settling  the  priority,  of 
liens  and  fixing  a  day  of  sale,  has  power  to  postpone  the  sale,  if  a  sale 
on  the  day  fixed  would  be  oppressive  or  unjust.^  But  after  the  lapse 
of  the  term  at  which  the  decree  was  rendered,  the  purchaser  at  the 
sale  may  not,  ordinarily,  have  the  decree  corrected,  unless  the  record 
shows  the  alleged  mistake.^  Where  a  cause  is  reversed  on  the  ground 
that  the  mortgagee  was  a  necessary  party,  the  lower  court  had  the 
power  to  allow  an  amendment  making  the  mortgagee  a  party  and  con- 
forming its  decree  to  this  change.^ 

§  1586b.  Opening  or  vacating  decrees. — A  decree  may  be  vacated 
and  set  aside  for  fraud  in  its  procurement,*  and  the  burden  of  proof 

^Gardner  v.  Cohn,  191  111.  553,  61  court  is  by  a  plea  of  the  release  of 

N.  E.  492,  affg.  95  111.  App.  26.  errors.     Moore  v.  ■Williams,  132  111. 

"Harlan    v.    Smith,    6    Cal.    173;  591,  24  N.  E.  617;   Crosby  v.  Kiest, 

Board  of  Education  v.  Franklin,  61  135  111.  458,  26  N.  E.  589;   Columbia 

Ga.  303.  Knickerbocker  Trust  Co.  v.   Ithaca 

"Bur ley  v.  Flint,  9  Biss.   (U.  S.)  St.  R.   Co.,  141   N.  Y.   S.  249.     See 

204;   Hards  v.  Connecticut  Mut.  L.  also  "Washington  Trust  Co.  v.  Morse 

Ins.  Co.,  8  Biss.  (U.  S.)  234.  Iron  "Works  &c.  Co.,  187  N.  Y.  307, 

*  Russell  V.    Blakeman,   40    Minn.  79  N.  B.  1022;   Hart  v.  Jos.  Schlitz 

463,   42   N.   "W.   391;    Livingston   v.  Brew.  Co.,  120  "Wis.  553,  98  N.  "W. 

Mildrum,   19   N.   Y.   440;    Fuller  v.  526. 

Brown,  35  Hun  (N.  Y.)  162;  Brown  "Bound  v.  South  Carolina  R.  Co., 

V.    Frost,    10    Paige    (N.    Y.)     243;  55  Fed.  186. 

Farmers'  L.  &c.  Co.  v.  Oregon  Pac.  "Goulding  Fertilizer  Co.  v.  Blan- 

R.  Co.,  28  Ore.  44,  40  Pac.  1089.     If,  chard,  178  Ala.  298,  59  So.  485. 

after    a    decree    has   been   rendered  'Swenney  v.   Hill,   69   Kans    S68, 

this   has   been   fully   paid,   and   the  77  Pac.  696. 

errors   released,   the   only   mode   in  »Marcole  v.   Hlnnes    (N.   J.   Eq), 

which  the  question  can  be  brought  61  Atl.  975. 
to    the    attention    of    the    appellate 
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of  the  charge  is  on  the  person  moving  therefor  on  that  ground."  Stat- 
utes authorizing  tlie  vacation  of  judgments  for  cause  include  decrees.^" 
It  is  not  ground  for  vacation  that  there  has  heen  an  extension  of  the 
period  of  redemption,^^  or  that  there  has  been  a  mistake  as  to  the 
residence  of  the  defendant  in  the  service  by  publication.^^  The  decree 
may  not  be  reopened  merely  to  allow  the  admission  of  cumulative 
evidence.^^  A  showing  that  the  mortgagor  served  with  process  was 
subject  to  attacks  of  dementia  is  not  sufficient  to  warrant  the  vacation 
of  the  decree  unless  it  is  also  shown  that  he  was  suffering  from  such 
an  attack  at  the  time  of  service,  or  the  attack  continued  for  such  time 
as  to  prevent  his  appearance  and  answer.^*  The  right  to  move  for  the 
vacation  of  a  decree  may  be  lost  by  long  delay  in  applying  therefor.^^ 

III.    The  Conclusiveness  of  the  Decree 


Section 

1587.  Collateral  attack  on  decree. 

1588.  Parties    concluded    by    decree 

directing  sale. 

1589.  Prior  and  adverse  rights. 

1589a.  Effect  of  decree  of  foreclo- 
sure of  junior  mortgage  on 
senior  mortgage. 


Sectton 

1589b.  Statutes  making  decrees  con- 
clusive. 

1589c.  Acceptance  of  proceeds  by 
mortgagor  as  concluding 
him. 

1589d.  Conclusiveness  dependent  on 
service  of  process. 

1589e.  Conflict  of  laws. 


§  1587.  Collateral  attack  on  decree. — The  validity  of  the  decree 
can  not  be  attacked  collaterally  for  mere  irregularities,  or  for  mat- 
ters of  defense  which  do  not  go  to  the  jurisdiction;^  and  jurisdiction 


'Hallo well  v.  Daly  (N.  J.  Eq.), 
56  Atl.  234;  Gross  v.  McBrayer,  159 
N.  Car.  372,  74  S.  E.  915. 

"  Waymire  v.  Shipley,  52  Ore.  464, 
97  Pac.  807. 

^  Johnson  v.  Anna  Bldg.  &c.  Assn., 
133  111.  App.  213. 

"  Bower  v.  Stein,  177  Fed.  673. 

^  Spencer  v.  Alkl  Point  Transp. 
Co.,  53  Wash.  77,  101  Pac.  509,  132 
Am.  St.  1058. 

"Team  v.  Bryant,  71  S.  Car.  331, 
51  S.  E.  148. 

"Bower  v.  Stein,  177  Fed.  673; 
Campbell  v.  Coulston,  19  N.  Dak. 
645,  124  N.  W.  689. 

*Gray  v.  Brignardello,  1  "Wall. 
(U.  S.)  627,  634,  17  L.  ed.  693; 
National  Nickel  Co.  v.  Nevada 
Nickel  Syndicate,  112  Fed.  44;  Car- 
penter V.  Zarbuck,  74  Ark.  474,  86  S. 
W.  299;  Reagan  v.  Hodges,  70  Ark. 
563,  69  S.  W.  581;  San  Gabriel  Val. 
Bank  v.  Lake  View  Town  Co.  (Cal.), 


86  Pac.  727;  Hansen  t.  Wagner,  133 
Cal.  69,  65  Pac.  142;  White  v.  Pat- 
ton,  87  Cal.  151,  25  Pac.  270;  Trope 
V.  Kerns  (Cal.),  20  Pac.  82;  Miller 
V.  Sharp,  49  Cal.  233;  Reynolds  v. 
Harris,  14  Cal.  667,  76  Am.  Dec. 
459;  Mann  v.  Jennings,  25  Fla.  730, 
6  So.  771;  Lenfesty  v.  Coe,  26  Fla. 
49,  7  So.  2;  Windett  v.  Connecticut 
Mut.  L.  Ins.  Co.,  130  111.  621,  22  N. 
E.  474;  Goltra  v.  Green,  98  111.  317; 
Watson  V.  Camper,  119  Ind.  60,  21 
N.  E.  323;  Woolery  v.  Grayson,  110 
Ind.  149,  10  N.  E.  935;  Ogden  v. 
Walters,  12  Kans.  282;  Haseltine  v. 
Gilliland,  2  Kans.  App.  456,  43  Pac. 
88;  Adams  v.  Cameron,  40  Mich. 
506;  Ruggles  v.  First  Nat.  Bank 
(Phillips),  40  Mich.  264;  Torrans  v. 
Hicks,  32  Mich.  307;  Berry  v.  King, 
15  Ore.  165,  13  Pac.  772;  Welborn 
V.  Cobb,  92  S.  Car.  384,  75  S.  E.  691; 
Thompson  v.  Jones,  77  Tex.  626,  12 
S.  W.  77. 
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is  presumed  from  the  decree.^  It  must  be  attacked,  if  at  all,  by  direct 
application  to  the  court  that  made  it,  or  in  due  course  of  appellate 
procedure.'  It  has  been  held  that  the  failure  to  follow  a  statutory 
requirement  as  to  making  provision  in  a  decree  for  sales  on  credit  was 
not  jurisdictional,  where  the  mortgagee  purchased,  and  the  price  was 
credited  on  the  mortgage  debt.*  Though  the  decree  be  erroneous,  the 
title  of  one  who  has  in  good  faith  purchased  under  it  is  not  affected 
by  the  error;  and  this  is  so  even  though  the  decree  should  afterward 
be  reversed  or  set  aside  for  error  or  irregularity.^  So  long  as  the  de- 
cree remains  in  force  the  mortgagor,  or  any  other  person  who  was 
a  party  to  the  proceedings,  is  estopped  from  asserting  any  anterior 
right  or  title  to  the  mortgaged  lands.®  Where  the  court  has  jurisdic- 
tion of  the  person  and  the  subject-matter,  error  in  ordering  a  sale  by 
an  improper  person  or  officer,  may  not  be  collaterally  attacked  in  an 
action  on  a  deficiency  judgment.  The  remedy  is  by  appeal  from  the 
foreclosure  judgment.''  The  judgment  is  conclusive  as  to  the  title 
held  by  the  defendants  after  it  was  rendered.*  The  validity  of  a  mort- 
gage has  been  held  conclusively  established  by  a  decree,  finding  that  a 
part  of  the  instalments  have  not  matured,  and  providing  that  it  shall 
remain  and  be  enforced  as  to  the  subsequent  defaults.®  After  a  decree 
is  rendered,  any  right  asserted  in  the  proceedings  can  only  be  en- 

"Markel  v.  Evans,  47  Ind.  326;  citing  Galpin  v.  Page,  18  "Wall.  (U. 

Keller  v.  Miller,  17  Ind.  206;   Eddy  S.)    350,  373,  21  L.  ed.  959;    Marks 

v.  Kimerer,  61  Nebr.  498,  85  N.  W.  v.  Cowles,  61  Ala.  299;  Reynolds  v. 

540.  Hosmer,   45   Cal.   616;    Reynolds  v. 

'  Central  Trust  Co.  v.  Peoria,  D.  Harris,  14  Cal.  667 ;  Bryant  v.  Falr- 

&c.  R.  Co.,  118  Fed.  80,  55  C.  C.  A.  field,  51  Maine  149;  Delano  v.  Wilde, 

52;  Cannon  v.  Wright,  49  N.  J.  Eq.  11  Gray  (Mass.)  17;  Gott  v.  Powell, 

17,  23  Atl.  285.  41  Mo.  416;    Hubbell  v.  Broadwell, 

*  Audas  V.  Highland  Land  &c.  Co.,  8  Ohio  120;  Stroud  v.  Casey,  25  Tex. 

205  Fed.  862,  125  C.  C.  A.  62.     See  740. 

also  Carpenter  v.  Zarbuck,  74  Ark.  "Hefner  v.  Northwestern  L.  Ins. 

474,  86  S.  W.  299.  Co.,   123   U.   S.   747,   31  L.   ed.   309, 

"Lambert  v.  Livingston,  131  111.  8  Sup.  Ct.  337;    Adair  v.  Mergen- 

161,  23  N.  E.  352;   Horner  v.  Zim-  theim,  114  Ind.  303,  16  N.  E.  603; 

merman,    45    111.    14;     Graham    v.  Barton  v.   Anderson,   104   Ind.   578, 

Bleakie,   2   Daly    (N.  Y.)    55;    Bur-  4  N.  E.  420;  RufC  v.  Doty,  26  S.  Car. 

ford  V.  Rosenfield,   37   Tex.  42.     If  173,  1  S.  E.  707. 

upon  appeal  the  decree  is  reversed  'Hibernia  Sav.  &c    Soc    v   Boyd 

in  so  far  as  it  directs  a  sale  of  a  155  Cal.  193,  100  Pac.  239;  Springer 

portion  of  the  land  included  in  the  v.  Darlington,  207  111.  238,  69  N.  E. 

decree,  the  effect  of  such  a  reversal  946. 

upon   a   sale   already   made   under  'Gaylord  v.  La  Fayette,  115  Ind. 

process  directing  a  sale  of  the  land  423,  17  N.   E.   899;    Ulrich  v    Dris- 

covered  by  the  mortgage  is  to  des-  chell,    88    Ind.    354;     Newcome    v. 

troy  the  title  to  the  land  in  ques-  Wiggins,  78  Ind.  306. 

tion,    where    the    mortgagee    has  "Naden  v.  Christopher,  67  Wash, 

acquired     such     title.      Adams    v.  578,  122  Pac.  2. 
Odom,    74    Tex.    206,   12    S.   W.    34, 
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forced  through  the  decree.  This  rule  is  illustrated  in  the  following 
case:  The  owner  of  mortgaged  premises  conveyed  them  to  a  third 
party,  who  did  not  at  once  record  his  deed.  Thereafter  the  mortgage 
was  foreclosed  and  the  property  sold  under  the  decree,  and  in  this 
suit  the  owner  of  a  judgment  appeared  as  a  defendant  and  procured 
an  adjudication  that  the  proceeds  of  the  sale,  after  satisfying  prior 
liens,  should  be  applied  to  the  payment  of  his  judgment.  Afterward 
the  purchaser  of  the  land  recorded  his  deed  and  redeemed  the  prem- 
ises. Subsequently  the  judgment  lien  creditor,  the  property  not  hav- 
ing sold  for  enough  to  satisfy  his  claim,  obtained  execution  and  levied 
it  on  the  land.  It  was  held  that  the  purchaser  is  to  be  considered  as 
such  only  from  the  time  that  he  recorded  his  deed,  and  that  the  judg- 
ment creditor's  rights  under  his  original  judgment  become  merged 
into  the  foreclosure  decree,  and  were  exhausted  by  the  sale  thereunder 
as  to  property  sold,  and  that  the  execution  should  be  recalled.^" 
If  the  mortgage  was  invalid  in  its  origin,  a  decree  of  foreclosure  has 
no  efEect  whatever  upon  the  property  or  its  owners.  Such  was  the  case 
of  a  mortgage  given  by  persons  who  claimed  to  be  the  trustees  of  a 
corporation  and  foreclosed;  and  afterward  it  was  established  by  de- 
cree of  the  court  that  the  mortgagors  had  usurped  the  powers  of  the 
corporation,  and  had  no  authority  to  bind  it.^^  A  decree  of  foreclo- 
sure entered  before  the  debt  has  become  due,  or  after  the  mortgage  has 
been  satisfied  of  record,  is  erroneous;  and  the  decree  should  be  set 
aside,  unless  in  the  latter  case  the  entry  of  satisfaction  be  canceled.  ^^ 
The  interests  of  the  parties  become  barred  and  foreclosed  not  upon 
the  entry  of  the  judgment,  but  upon  the  sale  and  conveyance  of  the 
land.  "A  judgment  entered  in  a  foreclosure  action  is  final  for  all 
purposes  of  review,  but  in  other  respects  it  is  interlocutory.  All  of 
the  proceedings  for  the  sale,  including  the  advertising  of  the  no- 
tice and  the  confirmation  of  the  sale,  take  place  thereafter.  The 
provision  barring  others  of  their  interest  in,  or  of  their  rights  of 
equity  of  redemption  in  the  mortgaged  premises,  of  necessity  re- 
lates to  the  final  concluding  act,  that  of  a  sale  of  the  premises. 
Until  that  time  the  mortgagee  or  the  owner  of  the  equity  of  redemp- 
tion may  redeem,  and  persons  having  judgment  liens  thereon  may 

"Williams  v.  Wilson,  42  Ore.  299,  debt  not  due  when  suit  was  com- 

70  Pac.  1031.  menced.    Likes  v.  Wildish,  27  Nebr. 

"  Brindernagle     v.     German     Re-  151,  42  N.  W.  900.     When  nothing 

formed  Church,  1  Barb.  Ch.  (N.  Y.)  was  due   on  mortgage   at  time   of 

15.  foreclosure.    Bowen  v.  Brogan,  119 

"Russell   V.    Mixer,   39    Cal.   504.  Mich.  218,  77  N.  W.  942. 
When  the  decree   includes  part  of 
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sell  upon  execution,  notwithstanding  the  judgment;  hut  as  soon  as 
the  sale  is  made,  confirmed  and  conveyance  delivered,  that  provision 
of  the  judgment  becomes  operative  and  of  full  force,  and  the  parties 
to  the  action  are  forever  thereafter  barred  and  foreclosed  of  all  their 
right,  title,  interest  and  equity  of  redemption."^^  Where  a  federal 
court  has  rendered  a  decree  foreclosing  a  mortgage,  in  suit  wherein 
it  had  jurisdiction  of  the  parties  and  the  subject-matter,  the  fact  that 
the  provision  of  such  decree  directing  the  manner  in  which  the  prop- 
erty should  be  sold,  and  the  order  of  sale  subsequently  issued  thereon, 
inadvertently  followed  the  state  statute,  and  did  not  conform  to  the  re- 
quirements of  the  United  States  Statute^*  as  to  the  notice  of  sale, 
does  not  render  the  sale  made  thereon  void,  but  merely  voidable;  and 
where  the  defendant,  with  knowledge  of  the  facts,  and  due  notice  of 
the  application  for  confirmation  makes  no  objection  thereto,  and  does 
not  appeal  from  either  the  original  decree  or  the  order  of  confirmation, 
he  will  be  deemed  to  have  waived  the  defect,  and  he  can  not  attack  the 
validity  of  the  title  acquired  by  the  purchaser  collaterally,  by  an  action 
to  recover  the  property.^"  A  decree  of  foreclosure  is  not  final,  so  far 
as  relates  to  the  provisions  therein  for  its  own  enforcement,  directing 
the  manner  in  which  the  mortgaged  property  shall  be  sold,  etc.,  and 
in  such  respects  it  may  be  amended  at  any  subsequent  term.^"  The 
decree  is  generally  held  res  judicata  as  to  all  claims  and  demands 
which  the  mortgagor  and  other  parties  properly  before  the  court  could, 
but  did  not,  set  up  and  lirge.^^    Thus  where  a  bond  and  mortgage  were 

"Nutt  V.  Cuming,  155  N.  Y.  309,  the  order  of  confirmation,  and  re- 
313,  40  N.  E.  880,  per  Haight,  J.  fuses  to  take  an  appeal  from  said 
"Act  March  3,  1903,  27  Stat.  751.  order  within  the  statutory  period 
^  National  Nickel  Co.  v.  Nevada  allowed  therefor,  can  it  be  said  that 
Nickel  Syndicate,  106  Fed.  110,  114.  he  was  deprived  of  his  property 
Hawley,  J.,  said:  "If  a  party  who  without  'due  process  of  law?'  In 
is  regularly  brought  before  a  court  the  foreclosure  suit,  and  under  the 
having  full  jurisdiction  in  the  prem-  proceedings  had  therein,  the  court 
ises  in  a  pending  suit,  with  knowl-  acquired  complete  jurisdiction  of 
edge  of  all  the  proceedings  therein,  the  parties  and  of  the  subject-mat- 
without  any  fraud  or  undue  induce-  ter  thereof.  The  court,  having 
ments,  consents  to  a  sale  of  his  legally  acquired  jurisdiction,  had 
property  in  a  different  mode  from  the  undoubted  right  to  decide  all 
that  provided  for  by  the  statute,  can  questions  which  might  properly 
it  be  said  that  such  a  sale  is  abso-  arise  therein;  and  Its  judgment, 
lutely  null  and  void?  If,  without  orders,  and  decrees,  however  erro- 
consenting  by  word  of  mouth  or  neous  they  may  have  been,  can  not 
written  stipulation,  he  stands  by  he  collaterally  assailed."  See  Cor- 
with  his  mouth  closed  and  allows  nett  v.  Williams,  20  Wall.  (U.  S.) 
the  sale  to  proceed,  having  knowl-  226,  249,  22  L.  ed.  254. 
edge  of  all  the  facts,  and  thereafter  "Royal  Trust  Co.  v.  Washburn, 
declines  to  come  into  court  on  the  B.  &  I.  R.  Co.,  113  Fed.  531. 
day  set  for  the  confirmation  to  "Wardlow  v.  Middleton,  156  Cal. 
either  protest,  object,  or  except  to  585,  105  Pac.  738;   Hewitt  v.  Wal- 
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given  for  the  same  indebtedness  and  a  decree  was  had  in  favor  of  the 
mortgagee  and  obligee  upon  a  bill  to  foreclose  the  mortgage,  such  de- 
cree was  held  conclusive,  in  an  action  brought  upon  the  bond  for 
deficiency,  as  to  any  defense  that  was  available  in  the  foreclosure 
suit.^^  The  rule  forbidding  a  collateral  attack  on  decrees  or  judg- 
ments does  not  apply  where  the  decree  or  judgment  is  void.^*  A  decree 
that  if  the  property  is  sold  the  defendants  and  all  persons  claiming 
under  them  since  the  recording  of  the  mortgage,  shall  be  forever 
barred  of  all  rights  and  equity  of  redemption  in  and  to  said  property, 
has  been  held  not  necessarily  an  adjudication  of  a  tax  title  set  up  in 
the  answer  of  one  of  the  defendants.  The  decree  is  an  adjudication 
affecting  only  the  "rights  and  equity  of  redemption"  under  the  mort- 
gage.^" A  decree  denying  foreclosure  does  not  affect  the  lien  of  the 
mortgage."^ 

§  1588.  Parties  concluded  by  decree  directing  sale. — A  judgment 
directing  a  sale  of  the  mortgaged  premises  is  conclusive  as  to  all  par- 
ties to  the  suit  so  long  as  it  remains  unreversed.^^  It  is  not  conclusive 
against  persons  not  parties  to  the  proceeding,^^  and  this  would  include 


ters,  21  Idaho  1,  119  Pac.  705,  Ann. 
Cas.  1913C,  35;  Pilliod  v.  Angola  R. 
&c.  Co.,  46  Ind.  App.  719,  91  N.  B. 
829;  Haag  v.  Baker,  78  Kans.  437, 
87  Pac.  473;  Welsh  v.  Briggs,  204 
Mass.  540,  90  N.  E.  1146;  Walsh  v. 
Robinson,  135  Mich.  16,  97  N.  W. 
55;  Equitable  Land  Co.  v.  Allen,  84 
Nebr.  514,  121  N.  W.  600;  Dubois 
v.  Martin,  71  Nebr.  577,  99  N.  W. 
267;  Kiernan  v.  Jersey  City,  80  N. 
J.  L.  273,  78  Atl.  228,  31  L.  R.  A. 
(N.  S.)  1023;  Lagrave  v.  Hellinger, 
144  App.  Div.  397,  129  N.  Y.  S.  291; 
Ernst  V.  Zeltner  Brew.  Co.,  117  N. 
Y.  S.  922;  Williams  v.  Wilson,  42 
Ore.  299,  70  Pac.  1031;  Findlay  v. 
Longe,  81  Vt.  523,  71  Atl.  829. 

"State  Mut.  Bldg.  &c.  Assn.  v. 
Batterson,  77  N.  J.  L.  57,  71  Atl. 
115. 

»»  Clarke  v.  A.  B.  Frank  Co.  (Tex. 
Civ.  App.),  168  S.  W.  492. 

"  Pearson  v.  Helvenston,  50  Fla. 
590,  39  So  695. 

^  Westminster  College  v.  Fry,  192 
Mo.  552,  91  S.  W.  472.  See  also 
Cady  V.  Barnes,  208  Fed.  361;  Sta- 
ley  V.  Murry,  152  N.  Y.  S.  163. 

2=Murrell  v.  Smith,  51  Ala.  301; 
In  re  Angle's  Estate,  148  Cal.  102, 
82   Pac.    668;    Van    Sickle   v.    Har- 
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meyer,  172  111.  App.  218;  Illinois 
Nat.  Bank  v.  Trustees  of  Schools, 
111  111.  App.  189;  Huber  v.  Jen- 
nlngs-Heywood  Oil  Syndicate,  111 
La.  747,  35  So.  889;  Felino  v.  New- 
comb  Lumber  Co.,  64  Nebr.  335,  89 
N.  W.  755;  McCracken  v.  Valentine, 
9  N.  Y.  42;  Manigault  v.  Deas, 
Bailey  Eq.  (S.  Car.)  283.  Under 
the  laws  of  Arkansas  a  decree  fore- 
closing a  mortgage  by  a  husband 
alone,  who  unsuccessfully  asserted 
a  homestead  right  is  held  to  bar  the 
right  of  the  wife  to  assert  a  home- 
stead claim.  Brignardello  v.  Coop- 
er (Ark.),  172  S.  W.  1030. 

=°  Zimmerman  v.  Kansas  City 
Northwestern  R.  Co.,  144  Fed.  622; 
Hayes  v.  Martin,  97  Ark.  643,  134 
S.  W.  626;  Burns  v.  Hiatt,  149  Cal. 
617,  87  Pac.  196;  Morrissey  v.  Gray, 
160  Cal.  390,  117  Pac.  438,  442; 
Dundee  Naval  Stores  Co.  v.  Mc- 
Dowell, 65  Fla  15,  61  So.  108;  Chris- 
topher V.  Mungen,  61  Fla.  513,  55 
So.  273;  Wehrheim  v.  Smith,  226 
111.  346,  80  N.  E.  908;  State  Sav. 
Bank  v.  Miller,  146  Iowa  83,  124  N. 
W.  873;  Pens  v.  Yazoo  &c.  R.  Co., 
122  La.  156,  47  So.  449;  Northwest- 
ern Trust  Co.  V.  Ryan,  115  Minn. 
143,   132   N.   W.   202;    New   Jersey 


§    1588  DECEEE   OF   SALE  163 

the  grantee  in  a  deed  of  record  which  was  executed  subsequent  to  the 
mortgage  and  not  made  a  party.^*  The  rule  would  seem  to  be  the 
same  as  to  persons  made  parties  who  are  not  necessary  or  proper  par- 
ties.^" The  foreclosure  would,  however,  conclude  subsequent  grantees 
whose  deeds  were  not  recorded,^"  or  recorded  in  improper  books.''' 
A  mortgagor,  who  has  parted  with  his  title  through  a  simulated  sale, 
may  not  challenge  the  regularity  of  the  proceedings  by  which  the  mort- 
gage was  enforced  against  the  record  owner  and  the  property  sold  un- 
der the  decree.^*  It  does  not  matter  that  the  plaintiff  held  the  mort- 
gage by  assignment  from  the  mortgagor  as  collateral  security  for  a 
debt  of  his,  and  that  he  in  this  way  had  an  interest  in  the  mortgage; 
if  the  plaintiff,  knowing  this,  makes  him  a  party  to  the  suit,  and  he 
does  not  answer,  he  can  not,  after  a  Judgment  and  sale  of  the  prop- 
erty under  it  for  a  sum  less  than  the  debt  for  which  the  mortgage 
was  held  as  collateral,  maintain  a  bill  to  redeem.  The  interest  of 
the  mortgagor  is  not  one  prior  to  the  mortgage,  but  one  under  the 
mortgage,  and  this  is  the  ground  upon  which  he  is  made  a  party  to 
the  foreclosure  suit.^"  Where  a  defendant  has  set  up  a  claim  under  a 
title  paramount  to  the  mortgage,  and  the  same  has  been  litigated  with 
the  consent  or  acquiescence  of  both  parties,  both  parties  are  bound  by 
the  judgment.^"  Where  one  defendant  had  set  up  a  paramount  title  to 
a  portion  of  the  mortgaged  premises,  and  by  agreement  of  all  the 
other  parties  a  decree  was  entered  that  this  defendant's  land  was 
not  subject  to  the  mortgage,  and  more  than  a  year  afterward  the 
parties,  excepting  this  defendant,  agreed  that  the  decree  might  be 
vacated,  and  subsequently,  without  notice  to  this  defendant,  a  new 
decree  was  rendered  by  which  the  land  of  this  defendant  was  declared 
to  be  subject  to  the  mortgage  and  was  ordered  to  be  sold,  it  was 
held  that  the  last  decree  was  void  as  to  this  defendant.'^     A  judg- 

Bldg.  Loan  &c.  Co.  v.  Schatzkin,  72  ==  Lander  v.  Persky,  85  Conn.  429, 

N.  J.  Eq.  175,  64  Atl.  1086;  Wacht  v.  83  Atl.  209. 

Ersklne,  61  Misc.  96,  113  N.  Y.  S.  =«  Gillian   v.    McDowall,    66    Nebr. 

130;    Harding   v.    Gillett,   25    Okla.  814,  92  N.  W.  991. 

199,    107    Pac.    665;    Vanderwolk   v.  =' Sinclair    v.    Gunzenhauser,    179 

Matthael    (Tex.  Civ.  App.),  167   S.  Ind.  78,  98  N.  B.  37. 

"W.  304.    The  foreclosure  of  a  mort-  "^Zayas   v.    Lothrop,   Luce   &   Co. 

gage  by   one  who   owns   a  part  of  231  U.  S.  171,  34  Sup.  Ct.  108. 

such  bonds  will  not  bar  a  subse-  ^Bloomer  v.    Sturges,   58   N.   T. 

quent    foreclosure    by   an    Innocent  168. 

purchaser  and  holder  of  another  of  ""Bundy  v.  Cunningham,  107  Ind. 

such    bonds;     such    purchaser    not  360;  Helck  v.  Reinhelmer,  105  N.  Y. 

having  been  a  party  to  the  first  fore-  470. 

closure.     Herzog  v.   Union   Debeu-  "Blake   v.    McMurtry,    25    Nebr. 

ture  Co.    (Nebr.),  144  N.  "W.  814.  290,  41  N.  W.  172. 

"*  Clark   V.   Lesser,   106   Ark.   207, 
153  S.  W.  112. 


163  CONCLUSIVENESS  §    1589 

ment  which  the  defendant  has  allowed  to  be  entered  upon  default, 
under  the  belief  that  the  judgment  could  not  affect  a  right  of  home- 
stead in  a  portion  of  the  mortgaged  land  which  had  been  released 
from  the  mortgage  by  a  release  recorded  before  the  assignment  to 
the  complainant  in  the  foreclosure  suit,  may  be  set  aside  in  a  pro- 
ceeding instituted  for  that  purpose.^  ^  Where  a  decree  of  sale  provides 
that  the  sale  shall  be  made  subject  to  certain  liens  established  or  to  be 
established  by  a  reference  to  a  master,  as  prior  and  superior  liens, 
the  purchaser  can  not  dispute  the  validity  of  the  liens  thus  established, 
even  on  the  ground  of  fraud  alleged  to  have  been  discovered  after  con- 
firmation of  the  master's  report  fixing  the  amount  of  such  liens.^^  A 
decree  against  the  administrator  of  the  mortgagor  is  sufficient  to  bind 
the  estate  of  the  mortgagor.^*  The  decree  is  of  course  conclusive  upon 
the  defendant  in  the  bill,  and  upon  any  purchaser  from  him  who  has 
purchased  after  the  decree  was  rendered.  In  a  contest  with  either 
by  a  purchaser  at  a  judicial  sale  under  the  decree,  the  complainant's 
title  to  the  mortgage  is  not  an  open  question.  His  title  to  the  mort- 
gage was  essential  to  the  decree  rendered,  and  was  necessarily  ad- 
judicated as  a  part  of  the  case  then  before  the  court.^^  After  a  long 
lapse  of  time  since  the  decree  was  made,  the  court  will  presume,  as 
against  the  parties  calling  the  decree  in  question,  that  every  act  and 
thing  was  done,  necessary  to  give  jurisdiction  and  authority  to  the 
court  pronouncing  the  decree,  which  the  record  does  not  show  was 
not  done,  particularly  when  the  record  produced  shows  that  all  of  the 
record  and  proceedings  have  not  been  produced.^'' 

§  1589.  Prior  and  adverse  rights. — ^Where  a  party  has  a  right 
under  the  mortgage,  and  also  a  right  prior  to  it,  he  is  not  pre- 
cluded in  respect  to  the  prior  right  by  a  judgment  of  foreclosure, 
though  the  terms  of  it  are  broad  enough  to  cover  both  rights.  Only 
the  rights  and  interests  under  the  mortgage  and  subsequent  to  it  can 
properly  be  litigated  upon  a  bill  of  foreclosure.^^     One  claiming  ad- 

'' Lumpkin  v.  Williams  (Tex.),  21  "Wade  v.  Miller,  32  N.  J.  L.  296; 

S.  W.  967;   Wicke  v.  Lake,  21  Wis.  Frost  v.  Koon,  30  N.  Y.  428;   Corn- 

410.  ing  V.   Smith,   6   N.  Y.   82;    Lee  v. 

'=Swann  v.  Wright,  110  U.  S.  590,  Parker,  43  Barb.  (N.  Y.)  611;  Lewis 

28  L.  ed.  252,  4  Sup.  Ct.  235.  v.   Smith,   11   Barb.    (N.  Y.)    152,  9 

=' Flack  V.   Bremen,   45   Tex.   Civ.  N.   Y.   502,   61   Am.   Dec.   706;    Hol- 

App.  473,  101  S.  W.  537.  comb  v.  Holcomb,  2  Barb.    (N.  Y.) 

'=Gunn  V.  Wades,  62  Ga.  20.     See  20;  Lansing  v.  Hadsall,  26  Hun  (N. 

ante  §§  1440,  1445,  1474.  Y.)    619;   Eagle  Fire  Co.  v.  Lent,  6 

==Kibbe  v.  Dunn,  5  Biss.    (U.  S.)  Paige    (N.  Y.)    635;    Elliott  v.  Pell, 

233;   Chesebro  v.  Powers,  70  Mich.  1  Paige  (N.  Y.)  263. 
370,  38  N.  W.  283. 
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versely  to  the  title  of  the  mortgagor  can  not  be  made  a  party  to  the  suit 
for  the  purpose  of  trying  his  adverse  claim.  If  he  has  a  claim  under 
the  mortgage  also,  his  claim  prior  to  it  can  not  be  divested  by  the  de- 
cree. This  prior  claim  is  not  a  subject-matter  of  litigation  in  the  fore- 
closure suit,  and  remains  unaffected  by  it.  The  decree  is  final  only 
within  the  proper  scope  of  the  suit,  which  is  to  bar  interests  in  the 
equity  of  redemption.^*  Therefore,  where  land  was  devised  to  one  in 
trust  to  receive  rents  and  profits,  and  apply  to  the  benefit  of  another  for 
life,  remainder  to  the  trustee  in  fee  for  his  own  benefit,  and  the. re- 
mainder-man and  the  tenant  for  life  made  a  mortgage  in  which  no  al- 
lusion was  made  to  the  trust,  it  was  held,  upon  a  foreclosure  of  the 
mortgage,  that  the  trust  estate  was  not  affected  by  the  mortgage,  or  by 
the  judgment  of  foreclosure,  although  the  person  named  as  trustee 
was  in  his  individual  capacity  a  party  to  the  suit.  The  prior  estate 
for  life  in  trust  not  being  subject  to  the  mortgage,  or  within  the  power 
of  the  trustee  to  dispose  of,  remains  unaffected.'^  In  like  manner,  if 
there  be  an  outstanding  right  of  dower  in  the  wife  of  the  mortgagor, 
the  making  of  her  a  party  to  an  action  of  foreclosure,  and  the  render- 
ing of  a  judgment  foreclosing  the  rights  of  the  defendants  in  the 
premises,  do  not  affect  this  right.  This  remains  the  same  as  if  she 
had  not  been  made  a  party  to  the  action.*"  If,  however,  the  mortgage 
be  given  to  secure  the  purchase-money,  the  wife's  dower  is  then  sub- 
ordinate to  the  mortgage,  and  is  barred  if  she  be  made  a  party.*^ 
Moreover,  the  decree  is  final  and  conclusive  only  against  the  owner  and 
subsequent  parties  in  interest  when  they  have  been  made  parties  to  the 
suit;  and  is  unavailing  against  any  one  interested  in  the  premises 
who  was  not  made  a  party,*^  and  in  such  case  the  decree  is  no  bar  to 
another  foreclosure  suit.*'  It  is  held,  however,  that  if  a  party  like  a 
contingent  remainder-man  having  a  prior  interest  is  made  a  party  to 

'« California   Safe   Deposit   Co.   v.  »»Rathbone  v.   Hooney,   58   N.   Y. 

Cheney  Electric  Light  Co.,  56  Fed.  463. 

257     (quoting    text);     McComb    v.  "Wade  v.  Miller,  32  N.  J.  L.  296; 

Spangler,  71  Cal.   418,  12   Pac.   347  Merchants'  Bank  v.  Thomson,  55  N. 

(quoting  text) ;   Sichler  v.  Look,  93  Y.  7. 

Cal.  600,  29  Pac.  220;  Cody  v.  Bean,  «Brackett  v.   Baum,  50  N.  Y.  8. 

93   Cal.    578,   29    Pac.    223;    Ord   v.  This  decision  relates  to  a  power  of 

Bartlett,  83  Cal.   428,  23  Pac.   705;  sale  mortgage  foreclosed  under  the 

San   Francisco   v.   Lawton,   18   Cal.  statute,   but   the   reasoning   applies 

465;    Bozarth   v.   Landers,    113    111.  here. 

181;  Smith  V.  Roberts,  91  N.  Y.  470,  "Shores   v.    Scott    River    Co.,    21 

477;    Emigrant  Sav.  Bank  v.  Gold-  Cal.  135;  Goodenow  v.  Ewer,  16  Cal. 

man,  75  N.  Y.  127;   Frost  v.  Koon,  461,  76  Am.  Dec.  540. 

30  N.  Y.  428;  Lewis  v.  Smith,  9  N.  "Curtis  v.  Gooding,  99  Ind.  45. 
Y.   502,   61   Am.  Dec.   706;    Payn  v. 
Grant,  23  Hun  (N.  Y.)  134. 
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the  foreclosure  suit,  and,  without  demurring,  answering  or  asserting 
his  prior  title,  allows  judgment  to  be  taken,  and  the  facts  stated  in 
the  bill  are  such  that,  if  admitted,  his  title  is  subject  to  the  mortgage 
and  to  the  foreclosure,  he  is  estopped  from  afterward  setting  up  his 
interest  as  against  the  judgment.**  A  controversy  between  defendants 
to  a  foreclosure  suit,  as  to  which  of  them  is  the  principal  debtor  and 
which  is  surety,  can  not  be  determined  in  such  suit,  and  a  decree 
which  attempts  to  do  so  is  of  no  effect.*^ 

§  1589a.  Effect  of  decree  of  foreclosure  of  junior  mortgage  on 
senior  mortgage. — A  decree  foreclosing  a  junior  mortgage  can  not 
affect  the  lien  of  a  senior  mortgage,  where  its  priority  is  not  attacked 
by  the  petition  for  foreclosure.  If  the  holder  of  the  senior  mortgage 
has  also  acquired  a  third  mortgage,  or  the  equity  of  redemption,  a 
foreclosure  decree  upon  the  second  mortgage  relates  only  to  the  third 
mortgage  or  the  equity  of  redemption.  "The  clause  in  such  decree, 
that  the  defendant  and  all  persons  claiming  under  him  'shall  be  fore- 
closed and  forever  barred  from  all  equity  of  redemption  in  the  prem- 
ises,' relates  only  to  such  rights  and  interests  as  are  inferior  to  the 
mortgage  that  is  foreclosed,  and  not  to  such  as  are  superior."*" 

§  1589b.  Statutes  making  decrees  conclusive. — ^Under  a  statute 
making  decrees  conclusive,  a  decree  foreclosing  a  mortgage  is  conclu- 
sive that  at  the  time  of  the  decree,  the  defendant  owed  plaintiff  the 
amount  adjudged,  though  the  decree  was  entered  upon  confession.*^ 

§  1589c.    Acceptance  of  proceeds  by  mortgagor  as  concluding  him. 

— A  mortgagor,  who  accepts  and  receipts  for  the  amount  of  the  pro- 
ceeds of  the  sale  found  due  him,  is  thereafter  estopped  to  contend  that 
a  provision  in  the  decree  ordering  a  sale  without  redemption  was  er- 
roneous. The  acceptance  operates  as  an  estoppel  and  is  treated  as  a 
release  of  errors.*' 

§  1589d.  Conclusiveness  dependent  on  service  of  process. — Parties 
who  have  been  personally  served  with  summons,  and  have  made  an  ap- 

"Boiling  v.  Pace,  99  Ala.  607,  12  Smith,  9  N.  Y.  502;  Shaw  v.  Cham- 

So.   796;    Goebel  v.   Iffla,  111  N.  Y.  berlin,  45  Vt.  512;    Bowne  v.  Page. 

170,  18  N.  E.  649;  Barnard  v.  Onder-  2  Tyler   (Vt.)    392;   Strobe  v.  Dow- 

donk,  98  N.  Y.  158;  Jordan  v.  Van  ner,  13  Wis.   10,  80  Am.  Dec.   709 

Epps,  85  N.  Y.  427.  and  note. 

"Hovenden  v.  Knott,  12  Ore.  267,  "Crow  v.  Crow   (Ore.),  139  Pac. 

7  Pac.  30.  854.     See  also  Vingut  v.  Ketcham, 

*°Buzzell  V.   Still,   63   Vt.   490,   22  102  App.  Div.  403,  92  N.  Y.  S.  605. 

Atl.  619,  citing  Emigrant  Sav.  Bank  *«  King  v.   King,   215    111.   100,   74 

T.  Goldman,  75  N.  Y.  127;  Lewis  v.  N.  E.  89. 
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pearance  in  the  suit,  can  not  afterward,  to  defeat  confirmation,  assail 
the  decree  for  mere  irregularity.*'  Where  there  has  been  actual  per- 
sonal service  and  the  court  obtains  jurisdiction,  a  mistake  in  the  name 
of  the  defendant  not  brought  to  the  attention  of  the  court,  does  not 
render  the  decree  subject  to  collateral  attack.^"  A  decree  based  on 
service  by  publication  is  as  conclubive  as  one  based  on  personal  serv- 
ice, subject  to  the  right  of  the  defendant  to  appear  and  answer  within 
the  time  limited  by  statute.^^  The  decree  is  conclusive  on  parties  duly 
summoned  who  make  default,^  ^  but  only  as  to  interests  or  title  to  the 
real  estate.  The  rule  is  not  so  strict  as  to  leasehold  interests.^^  As 
against  a  collateral  attack,  there  is  a  presumption  that  the  administra- 
tor of  the  mortgagor's  estate  was  properly  served  as  prayed,  though 
the  decree  does  not  mention  service.^* 

§  1589e.  Conflict  of  laws. — ^Where  the  lex  loci  contactus  is  that 
after  a  decree  for  foreclosure  no  proceedings  shall  be  had  at  law  for 
the  recovery  of  the  debt  secured  by  the  mortgage,  a  judgment  fore- 
closing the  mortgage  under  such  a  statute  is  a  bar  to  a  subsequent 
action  in  another  state  on  the  mortgage  debt.°° 

IV.    The  Amount  of  the  Decree 

Section  Section 

1590.  Decree  should  fix  amount  of     1597.  Taxes. 

indebtedness.  1598.  Costs  incurred  in  previous  ac- 

1591.  Inclusion   of   instalments   not  tion. 

due.  1599.  Disbursements  in  proceedings 

1592.  Collateral  mortgage.  for  foreclosure — Abstracts. 

1593.  Decree    for    full    amount    of     1600.  Final  judgment. 

principal    and    interest   due  1600a.  Appeal. 

on  bond.  1601.  Stay    of    proceedings    on    ac- 

1594.  Interest.  count    of    controversy    be- 

1595.  Exchange.  tween     subsequent     incum- 

1596.  Insurance — Rent  paid  to  pro-  brancers. 

tect  estate. 

§  1590.  Decree  should  fix  amount  of  indebtedness. — The  decree 
directing  a  sale  of  the  premises  should  find  the  exact  amount  due  on 
the  mortgage,  and  not  leave  this  to  be  calculated  by  the  ofiicer.^    A 

"Stratton  v.  Reisdorph,  35  Nebr.  ==Heaton   t.    Grant   Lodge    (Ind. 

314,  53  N.  W.  136.  App.),  103  N.  E.  488. 

■"Page  V.   Bresee,   92   Nebr.   241,  "Flack  t.  Bremen,  45  Tex.  Civ. 

138  N.  W.  138.  App.  473,  101  S.  W.  537. 

"Heinroth  v.  Frost,  250  111.  102,  "Gates  v.  Tebbetts,  100  Mo.  App. 

95  N.  E.  65.  590,  75  S.  W.  169. 

"Baumgarten  v.  Mitchell,  10  Cal.  'Foote  v.  Yarlott,  238  111.  54,  87 

App.  48,  101  Pac.  43;  Bickel  v.  Wess-  N.   E.   62;    Warner  v.   De  Witt  Co 

inger,  58  Ore.  98.  113  Pac.  34.  Nat.    Bank,    4    Bradw.    (111.)    305; 
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decree  ■which  simply  orders  the  payment  of  the  sum  due  on  the  mort- 
gage debt,  without  finding  the  amount,  is  erroneous.^  Where  there  is 
no  issue  of  payment  or  other  diminution  of  the  debt,  the  plaintiff  is  en- 
titled to  a  judgment  for  the  full  amount.*  Where  several  mortgages 
upon  separate  parcels  of  land  are  foreclosed  together,  the  decree  must 
find  the  amount  due  upon  each,  and  not  the  aggregate  amount  secured 
by  all.*  The  parties  themselves  may  fix  the  amount  by  agreement, 
and  this  will  be  adopted  by  the  court  in  entering  the  decree.''  The 
decree  can  not  be  for  a  larger  sum  than  that  stated  in  the  mortgage.* 
If  the  mortgagee  has  received  payments  upon  collateral  securities  or 
rents  and  profits  from  the  mortgaged  premises,  an  accounting  to  as- 
certain the  sum  due  should  precede  the  decree.'  If  the  mortgage  was 
drawn  for  a  larger  sum  than  the  actual  debt  secured,  the  decree  should 
be  for  the  correct  amount  of  the  debt.^  The  amount  due  may  be  de- 
termined by  the  court,'  or  for  its  convenience  reference  may  be  made 
to  a  master  or  clerk  of  court,  or  other  ofi&cer,  to  ascertain  the  amount,^" 
including  costs  and  expenses.^^  If  a  master  or  referee  is  appointed 
to  compute  the  amount  due,  the  court  can  not  in  advance  of  the 
report  direct  that,  upon  its  coming  in,  the  same  be  affirmed  and  judg- 
ment entered  thereupon.  ^^  A  part  of  the  debt  not  due  can  not  be  in- 
cluded.^' But  an  instalment  falling  due  before  the  hearing,  although 
not  due  when  the  suit  was  brought,  may  be  included.^*  A  judgment 
by  default  can  not  be  entered  for  a  larger  amount  than  the  complaint 

Wernwag     v.     Brown,     3     Blackf.  "Home  Fire  Ins.  Co.  v.  Fitch,  52 

(Ind.)  457,  26  Am.  Dec.  433;  Champ-  Nebr.  88,  71  N.  W.  940. 

lin  V.  Foster,  7  B.  Mon.   (Ky.)   104.  'Parlin  v.   Stone,  1  McCrary   (U. 

As  to  certainty  in  the  amount  of  S.)   443;    Stanley  v.  Chicago  Trust 

the  decree,  see  Mulvey  v.  Gibbons,  &c.  Bank,  165  111.  295,  46  N.  B.  273. 

87    111.   367;    Keck  v.   Allender,   37  'Laylin  v.  Knox,  41  Mich.  40. 

W.  Va.  201,  16  S.  E.  520.  'Rollins  v.  Forbes,  10  Cal.  299; 

'Vermont  Loan  &c.  Co.  v.  McGre-  Vaughn  v.  Nims,  36  Mich.  297.    See 

gor,  5  Idaho  320,  51  Pac.  102;  Tomp-  also  Davis  v.  Alvord,  94  U.  S.  545, 

kins  T.  Wiltberger,  56  111.  385;  Wil-  24  L.  ed.  283. 

son    Sewing   Machine   Co.   v.   Rut-  "Ireland  v.  Woolman,   15   Mich, 

ledge,  60  Iowa  39,  14  N.  W.  92.  253.    See  also  Van  Boskerck  v.  Hay- 

=  Toliver  v.  Stephenson,  83  Nebr.  ward,  81  Misc.  370,  142  N.  Y.  S.  412. 

747,  120  N.  W.  450.     See  also  Key  "American     Securities     Co.     v. 

West  Wharf  &c.   Co.  v.  Porter,  63  Goldsberry  (Fla.),  67  So.  862. 

Fla.    448,    58    So.    599,    Ann.    Cas.  "  Citizens'  Sav.  Bank  v.  Bauer,  14 

1914A,  173.  N.  Y.  Civ.  Pro.  340,  1  N.  Y.  S.  450. 

*Hibernla  Sav.  &  L.  Soc.  v.  Kain,  "King  v.  Longworth,  7  Ohio  585. 

117  Cal.  478,  49  Pac.  578;  Collier  v.  "Fields  v.  Drennen,  115  Ala.  558, 

Ervin,  2  Mont.  335;  Rader  v.  Ervin,  22  So.  114;  Fulgham  v.  Morris,  75 

1  Mont.  632.  Ala.  245;   Carr  v.  Watkins,  10  Ky. 

'Clarke  T.  Bancroft,  13  Iowa  320;  L.   342,   9   S.  W.   218;    Manning  v. 

Nosier  v.  Haynes,  2  Nev.  53;  Kelly  McClurg,  14  Wis.  350. 
T.  Searing,  4  Abb.  Pr.  (N.  Y.)  354. 
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shows  to  be  due.^^  Though  the  debt  secured  by  the  mortgage  be  made 
up  of  several  amounts,  as  where  the  mortgagee  has  paid  taxes  or  other 
liens  upon  the  property  for  his  own  protection,  the  whole  amount  due 
and  payable  at  the  time  of  the  foreclosure  should  be  included  in  the 
decree.  The  different  items  of  the  debt  can  not  be  separated  and 
collected  by  several  actions.  ^^  Though  the  mortgagee  did  not  actually 
pay  the  money  secured  by  the  mortgage  at  the  time  of  its  execution, 
but  as  a  matter  of  convenience  indorsed  certain  promissory  notes, 
and  delivered  them  to  the  mortgagor  for  negotiation,  and  paid  the 
notes  at  maturity,  the  transaction  being  treated  as  if  the  money  had 
been  paid  at  the  date  of  execution,  interest  is  properly  computed  from 
that  time.^'^  Where  a  mortgage  secures  all  sums  due  or  thereafter 
to  become  due  from  the  mortgagor  to  the  mortgagee,  the  latter  is  en- 
titled to  be  allowed,  as  part  of  the  sum  due,  a  note  of  the  mortgagor 
made  payable  to  a  firm  of  which  the  mortgagee  is  the  surviving  mem- 
ber, or  to  bearer,  even  though  recovery  on  the  note  itself  is  barred  by 
the  statute  of  limitations.^^  If  the  mortgagor  desires  an  account  taken 
of  the  amount  of  profits  received  by  the  mortgagee  in  possession,  he 
should  ask  the  action  of  the  court  in  session,  and,  upon  a  hearing  by 
the  court  or  before  a  master,  should  offer  his  proof.^®  The  question  of 
the  mortgagee's  ability  to  account  for  rents  and  profits  should  be 
raised  by  the  pleadings;  otherwise  the  master,  under  an  order  of 
reference,  will  not  without  special  directions  entertain  it.^"  The  full 
amount  of  the  mortgage  debt  may  be  recovered  as  against  a  junior 
incumbrancer,  though  the  mortgagee  has  agreed  to  sell  the  mortgage 
to  the  wife  of  the  mortgagor  at  a  discount.^^  The  court  will  not  or- 
dinarily fix  the  amount  due  under  prior  liens.^^  Where  the  contest  is 
as  to  the  right  to  a  decree  of  foreclosure,  the  question  of  the  right  to 
rents  and  profits  arising  after  the  sale  is  not  necessarily  determined.^^ 

§  1591.  Inclusion  of  instalments  not  due. — Ordinarily  the  decree 
can  not  include  any  instalment  of  the  mortgage  debt  not  due  at  the 
time  f^  and  it  can  not  be  amended  so  as  to  include  subsequent  instal- 

"  Savings  &  Loan  See.  v.  Horton,  419;  'WyccfE  t.  Combs.  28  N.  J.  Eq. 

63  Cal.  105.  40. 

1°  Johnson  v.  Payne,  11  Nebr.  269,  '^Knox  v.  Moser,  69  Iowa  341,  28 

9  N.  W.  81.  N.  "W.  629. 

"Baxter  v.  Blodgett,  63  Vt.  629,  "^ Whitney  v.   Whitney   Elev.   &c. 

22  Atl.  625.  Co.,  180  Fed.  187;    Davis  v.   Davis, 

^Gleason  v.  Kinney,  65  Vt.  560,  81  Vt.  259,  69  Atl.  876. 

27  Atl.  208.  ^  Cram  v.  Waddell,  167  111.  App. 

«>  Hards    v.    Barton,    79    111.    504.  44. 

See  also  Roberts  v.  Pierce,  79   111.  ="King  v.  Longworth,  7  Ohio  585. 

378.  See  ante  §  1478. 

^'Longley  v.   Wilk,   171   111.   App. 
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ments  when  they  become  due/^  though  if  an  instalment  not  due  when 
the  suit  was  commenced  falls  due  before  the  decree  is  entered,  the 
amount  of  it  is  properly  included.^"  When  only  a  portion  of  the  debt 
is  due,  the  judgment,  besides  finding  the  amount  actually  due  at  the 
time  it  is  entered,  should  find,  also,  the  amount  secured  by  the  mort- 
gage not  then  due,  and  should  provide  for  a  stay  of  proceedings,  if, 
before  the  day  of  sale,  the  mortgagor  pay  the  amount  with  costs.  ^^ 
It  is  sometimes  provided  by  statute  that  a  decree  may  be  entered  de- 
termining the  amount  then  due  on  the  mortgage  and  providing  for 
subsequent  orders  of  sale  to  satisfy  maturing  instalments.^*  But 
whether  the  amount  not  due  should  be  stated  or  not  depends  upon 
the  statutes  and  practice  of  the  different  states.^"  When  by  the  terms 
of  the  mortgage  the  entire  mortgage  debt  becomes  due  on  any  default, 
the  mortgagee  may  elect  to  consider  the  entire  amount  of  the  mortgage 
debt  as  due,  and  if  he  notifies  the  mortgagor  of  his  election  so  to  con- 
sider it,  a  decree  may  be  entered  for  the  full  amount,  although  only 
a  part  of  the  debt  is  due;^"  but  there  should  be  a  proper  rebatement  of 
the  interest  on  the  notes  not  due.^^ 

§  1592.  Collateral  mortgage. — If  a  mortgage  made  without  con- 
sideration paid  by  the  mortgagee  be  assigned  by  the  latter  as  in- 
demnity against  the  assignee's  liability  as  indorser  for  the  mortgagor, 
it  is  of  course  security  only  for  the  amount  the  indorser  has  been 
obliged  to  pay,  and  on  foreclosure  the  decree  should  be  for  that 
amount  only.^'     When  a  mortgage  given  to  indemnify  sureties  is 

^  Byrne  v.  Hoag,  116  Cal.  1,  47  date    of   the    decree.      Cantwell    v. 

Pac.  775.  Welch,   187   111.   275,   58   N.   E.   414. 

^ Union     Trust     Co.     v.     Detroit  "Rice  v.  Cribb,  12  Wis.  179.     See 

Motor  Co.,  117  Mich.  631,  76  N.  W.  also  as  to  the  practice  in  such  cases, 

112;  Jehle  v.  Brooks,  112  Mich.  131,  Walker  v.  Hallett,  1  Ala.  379;   Tag- 

70  N.  W.  440;    Hanford  v.  Robert-  gart  v.  San  Antonio  Ridge  Ditch  &c. 

son,   47   Mich.   100,   10   N.   W.   125;  Co.,  18  Cal.  480. 

Johnson    v.    Van    Velsor,    43    Mich.  ^Naden  v.  Christopher,  67  Wash. 

208,  5  N.  W.  265;   Howe  v.  Lemon,  578,  122  Pac.  2. 

37  Mich.  164;  Vaughn  v.  Nims,  36  =»  Hoffman  on  Referees,  p.  229. 

Mich.  297;    Malcolm  v.  Allen,  49  N.  =»Noonan  v.  Lee,  2  Black  (U.  S.) 

Y.  448;  Ferguson  v.  Ferguson,  2  N.  499,   17   Fed.   278;    Noyes  v.   Clark, 

Y.  360,  364;    Asendorf  v.   Meyer,   8  7  Paige    (N.  Y.)    180,  32  Am.   Dec. 

Daly    (N.   Y.)    278;    Cooke   v.    Pen-  620.     See  also  Russell  v.  Wright,  23 

nington,  15  S.  Car.  185;   Manning  v.  S.  Dak.  338,  121  N.  W.  842. 

McClurg,  14  Wis.  350.     In  a  mort-  ^  Cosgrave  v.  McAvay,  24  N.  Dak. 

gage   to    a   loan   association   whose  343,    139    N.    W.    693;    Gillmour   v. 

by-laws  provide  for  the  payment  of  Ford  (Tex.),  19  S.  W.  442. 

the    premium    in    monthly    instal-  '""Van   Deventer  v.   Stiger,   25   N. 

ments,    it   is   proper   to    include   in  J.    Eq.    224;    Handy    v.    Sibley,    46 

the  decree  the  amount  of  premiums  Ohio  St.  9,  17  N.  E.  329. 
due   from   time   of   default  to   the 
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foreclosed  ■while  suit  is  pending  on  the  claim  indemnified  against, 
the  decree  may  properly  direct  payment  of  the  proceeds  of  sale  into 
court,  to  await  further  order  of  court.''  If  the  complainant  holds  the 
mortgage  assigned  to  him  as  collateral  security  for  a  specific  debt  of 
less  amount  than  the  mortgage,  he  can  only  have  a  decree  for  that 
debt,  although  pending  the  suit  the  mortgage  is  assigned  to  him  abso- 
lutely. His  remedy  for  the  residue  is  by  a  supplemental  bill;  or,  in 
case  the  whole  premises  are  sold  upon  the  decree  in  the  original  suit, 
he  might  have  remedy  by  petition  for  the  surplus.'*  And  so  if  one 
holding  a  mortgage  as  collateral  security  at  the  request  of  the  mort- 
gagor, who  owes  the  principal  debt,  assigns  the  mortgage  to  a  third 
person  for  a  sum  less  than  the  face  of  the  mortgage,  which  sum  is 
credited  on  the  principal  debt,  and  the  mortgagor  subsequently  pays 
the  balance  of  this  debt,  the  mortgage  in  the  hands  of  the  assignee 
can  be  enforced  for  only  the  amount  he  paid  for  it  either  as  against 
the  mortgagor  or  against  subsequent  incumbrancers  at  the  time  of  the 
assignment,  for  in  such  case  that  amount  is  the  only  part  of  the  mort- 
gage remaining  unpaid.'" 

§  1593.  Decree  for  full  amount  of  principal  and  interest  due  on 
bond. — If  the  mortgage  secures  a  bond  the  decree  may  be  entered 
for  the  full  amount  of  principal  and  interest  due  upon  the  bond, 
though  it  exceeds  the  amount  of  the  penalty.'"  Even  when  the  suit  is 
founded  on  the  bond  alone,  the  plaintiff  may  recover  the  full  amount 
of  the  penalty  as  a  debt,  and  interest  in  addition  as  damages  for  the 
detention  of  the  debt.'^  When  the  suit  is  not  upon  the  bond,  but  is  a 
proceeding  in  equity  upon  the  mortgage  given  to  secure  the  bond,  it 
has  been  considered  that  the  lien  upon  the  land  is  for  the  whole  debt, 
both  principal  and  interest,  according  to  the  condition  of  the  mort- 
gage.   "The  mortgage,"  says  Sir  "William  Grant,"  "is  to  secure  pay- 

==  Hunter  v.  Levan,  11  Cal.  11.  erence  to  this  distinction:     "Look- 

''  Underbill  v.   Atwater,  22   N.  J.  ing  at  the  question  as  a  mere  ques- 

Eq.  16.  tion  of  equity,  it  will  be  found  very 

==  Hoy  V.  Bramhall,  19  N.  J.  Eq.  difficult  to  assign  a  satisfactory  rea- 

74,  97  Am.  Dec.  687.  son  why  the  obligee  should  be  per- 

■^Long  V.  Long,  16  N.  J.  Eq.  59.  mitted  to  recover  a  larger  amount 

But  see  Mower  v.  Kip,  6  Paige  (N.  upon    the    mortgage,    which    is    a 

Y.)    88,   reversing   2    Edw.    165,    29  mere   security   for   the   bond,   than 

Am.  Dec.  748;   Harper  v.  Barsh,  10  he  is  permitted  to  recover  upon  the 

Rich.  Eq.  (S.  Car.)  149.  bond  itself."     In  Cruger  v.  Daniel, 

"Long  V.  Long,  16  N.  J.  Eq.  59,  1    McMuU    Eq.    57,   the    Chancellor, 

and  cases  cited  there.  referring    to    Clarke    v.    Abingdon, 

=»  Clarke  v.  Abingdon,  17  Ves.  106.  very  justly  remarks  that  the  mort- 

Mr.    Chancellor   Green,   in   Long   v.  gage  there  did  not  secure  the  bond. 

Long,  16  N.  J.  Eq.  59,  says,  in  ref-  nor  did  it  secure  or  refer  to  the 
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ment,  not  of  a  bond,  but  of  the  sum  for  which  the  bond  was  given, 
together  with  all  interest  that  may  grow  due  thereon.  The  same  sum, 
therefore,  is  differently  secured  by  different  instruments;  by  a  pen- 
alty and  by  a  specific  lien.  The  creditor  may  resort  to  either,  and  if 
he  resorts  to  the  mortgage  the  penalty  is  out  of  the  question."  The 
American  cases  go  further  than  this,  and  hold  that  the  real  debt  is 
the  sum  specified  in  the  condition  of  the  bond,  with  interest,  and  that 
the  penalty  is  a  mere  matter  of  form  in  the  instrument  declaring  the 
debt.  This  is  the  view  taken  by  Chancellor  Walworth,  and  followed  in 
other  cases.  "The  amount  secured  by  the  condition  of  the  bond  is 
the  real  debt,  which  he  was  both  legally  and  equitably  bound  to  pay. 
And  if  he  neglects  to  pay  the  money  when  it  becomes  due,  there  is  no 
rule  of  justice  or  common  sense  which  should  excuse  him  from  the 
payment  of  the  whole  amount  of  the  principal  and  interest,  whether 
it  be  more  or  less  than  the  former  penalty  of  the  bond."^"  A  decree 
for  the  amount  of  the  face  of  a  bond  with  interest,  when  the  bond  is 
in  double  the  true  amount  of  the  debt,  is  erroneous,  and  a  sale  under 
it  will  be  enjoined.^" 

§  1594.  Interest. — The  decree  should  be  for  the  amount  of  the 
debt,  with  interest  thereon  if  it  bears  interest.*^  If  the  interest  has 
been  paid  by  a  note  of  the  mortgagor,  and  this  remains  outstanding, 
the  amount  of  such  note  should  be  included  in  the  decree,  not  only  as 
against  the  mortgagor,  but  as  well  against  subsequent  incumbrancers, 
although  the  interest  is  indorsed  on  the  mortgage  note  as  paid.*^  If 
the  debt  does  not  bear  interest  the  decree  should  not  include  interest.*^ 
Upon  the  foreclosure  of  a  mortgage  against  a  subsequent  grantee  of 
the  mortgaged  premises  who  has  not  assumed  and  agreed  to  pay  the 
debt,  the  mortgagee  is  entitled  to  only  such  rate  of  interest  as  is  speci- 
fied in  the  mortgage  as  recorded,  although  the  notes  themselves  specify 
a  greater  rate.*^   He  may  be  allowed  interest  upon  amounts  paid  for 

penalty;    and   he  holds  that  when  "Stickney  v.   Stickney,   77   Iowa 

the    mortgage    expressly    refers    to  699,  42  N.  "W.  518;   Walker  v.  Ven- 

the   bond   and   states   the   penalty,  ters,  148  N.  Car.  388,  62  S.  B.  510; 

this  is  the  entire  debt  secured,  and  Liskey  v.   Snyder,   66  "W.  Va.   149, 

the  judgment  can  not  go  beyond  it.  66  S.  E.  702. 

™ Mower  v.  Kip,  6  Paige   (N.  Y.)  "Frink  v.  Branch,  16  Conn.  260. 

88,   29   Am.   Dec.   748;    approved   in  See  ante  §  925. 

Long  V.  Long,  16   N.  J.  Eq.  59,  in  "Heydle    v.    Hazlehurst,    4    Bibb 

which  case  Chancellor  Green  fully  (Ky.)   19. 

reviews  the  decisions.     Anderson  v.  "Gardner  v.  Emerson,  40  111.  296; 

Smith,  108  Mich.  69,  65  N.  W.  615;  Gilchrist  v.  Gough,  63  Ind.  576,  30 

Shelden   v.   Barlow,   108   Mich.   375,  Am.  Rep.  250;  Whittacre  v.  Fuller, 

66  N   W    338  5  Minn.  508;    George  v.  Butler,  26 

«  Scriven  v.  Hursh,  39  Mich.  98.  Wash.  456,  67  Pac.  263. 
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taxes  and  other  claims  upon  the  property;  but  he  should  not  be  al- 
lowed more  than  the  legal  or  usual  rate  of  interest  as  against  a  junior 
incumbrancer,  though  he  may  have  an  agreement  with  the  mortgagor 
for  a  higher  rate  of  interest.*^  Interest  upon  a  purchase-money  mort- 
gage, upon  land  to  which  the  mortgagee  had  no  title  till  long  after 
his  conveyance  to  the  mortgagor,  should  only  be  allowed  from  the 
time  the  mortgagee  made  the  title  valid  and  effectual,  unless  the  mort- 
gagor has  derived  a  profit  from  the  possession  and  use  of  the  property; 
and  not  even  in  that  case  if  it  appears  that  the  use  of  the  land  was 
of  value  to  the  mortgagor  by  reason  of  improvements  made  by  him 
upon  the  land.*"  Under  a  provision  of  the  Constitution  of  California 
declaring  that  any  contract  obliging  the  debtor  to  pay  the  tax  on  the 
money  loaned  shall  be  void  as  to  any  interest  specified  therein  and  as 
to  such  tax,  a  provision  in  a  mortgage  that,  in  case  of  foreclosure,  the 
mortgagee  may  include  therein  all  payments  made  by  him  for  "taxes 
of  this  mortgage,  or  the  money  hereby  secured,"  is  void.  But  this 
provision  is  for  the  benefit  of  the  borrower,  and  he  may  waive  it  if  he 
sees  fit.  If  he  voluntarily  fulfils  his  promise  to  pay  interest,  it  is 
through  a  mistake  of  law  on  his  part,  or  a  waiver  of  a  known  right. 
In  either  case  he  is  bound  by  his  own  act,  and  can  not  recover  it,  or 
have  it  credited  on  the  principal  of  the  loan.^^  The  court  should  not 
combine  principal  and  interest  of  several  notes  payable  at  different 
times  into  a  new  principal  and  decree  its  payment,  with  interest,  from 
the  date  of  the  decree,  when  some  of  the  notes  have  not  matured  at 
that  date.**  In  making  a  final  decree  it  is  erroneous  to  include  therein 
interest  on  the  principal  to  a  time  beyond  the  date  of  the  decree.*^ 

§  1595.  Exchange. — No  allowance  can  be  made  for  the  difference 
of  exchange,  though  the  mortgage  loan  was  negotiated  in  a  foreign 
country  where  the  mortgagee  resides.^" 

§  1596.  Insurance— Rent  paid  to  protect  estate. — Premiums  paid 
by  the  mortgagee  for  insurance  against  fire  are  a  charge  upon  the 
premises  if  the  mortgagor  has  expressly  made  them  such ;  but  if  paid 
without  such  agreement,  they  can  not  be  allowed  in  the  judgment." 

'"Butterfield    v.    Hungerford,    68  go.  B9.     See  also  Gibbes  Machinery 

Iowa  249,  26  N.  W.  136.  Co.  v.  Hamilton   (S.  Car.).  84  S.  B. 

"Toms  V.  Boyes,  59  Mich.  386,  26  296. 

N.  W.  646.  '"Chapman  v.  Robertson,  6  Paige 

«Harralson    v.    Barrett,    99    Cat.  (N.  Y.)  627,  31  Am.  Dec.  264.    See 

607,  34  Pac.  342.  ante  §  637. 

«Ware  v.  Hewitt,  63  W.  Va.  47,  "Burgess     v.     Southbridge     Sav. 

09  S.  B.  756.  Bank,   2   Fed.   500;    Loughridge  v. 

^'Laflln  v.  Gato,  50  Fla.  558,  39 


173  THE   AJrOUXT    OP    THE    DECEEE  §    1597 

They  are,  in  such  case,  paid  merely  for  the  mortgagee's  own  security. 
Premiums  for  insurance  paid  after  the  commencement  of  the  action 
will  not  be  allowed  except  upon  a  supplemental  complaint.^^  The  in- 
surance recoverable  is  generally  limited  to  the  amount  necessary  to 
protect  the  mortgagee's  interest  in  the  property,^'  and  the  amount 
paid  must  be  established  by  proof. ^*  Doubtless  provision  might  be 
made  in  the  decree  for  reimbursing  the  mortgagee  for  money  paid  by 
him  for  insurance  during  the  year  allowed  by  statute  for  redemption 
before  sale,  where  the  mortgage  contains  covenants  that  the  mort- 
gagor would  keep  the  premises  insured,  or  that,  in  case  of  his  failure 
to  insure,  the  mortgagee  might  do  so,  and  that  the  premiums  should 
become  part  of  the  mortgage  debt.  But  if  no  provision  be  inserted  in 
the  decree  authorizing  the  sheriff  to  pay,  out  of  the  proceeds  of  the 
sale,  any  sums  which  the  mortgagee  might  be  compelled  to  pay  there- 
after to  keep  the  property  so  insured  during  the  year  allowed  by  the 
statute  for  redemption  before  sale,  the  court  has  no  authority,  after 
a  sale  of  the  land  for  the  exact  amount  specified  in  the  judgment,  to 
enter  further  judgment  or  order  for  the  amount  so  paid  by  the  mort- 
gagee for  insurance  against  the  parties  personally  liable  for  the  mort- 
gage debt,  and  award  execution  therefor.^^  If  the  mortgage  be  of  a 
leasehold  estate,  the  decree  may  include  rent  paid  by  the  mortgagee 
for  the  protection  of  the  estate.°° 

§  1597.  Taxes. — A  mortgagee  can  not  charge  to  the  mortgagor,  or 
have  included  in  a  decree  in  a  foreclosure  suit,  the  amount  he  has 
paid  as  taxes  on  his  mortgage  as  for  money  at  interest.  He  is  as  much 
bound  to  pay  the  tax  upon  this  as  upon  his  other  property.  °'  But  he 
may  be  allowed  for  payments  made  upon  taxes  assessed  upon  the  land, 
and  which  are  a  charge  upon  it,  properly  payable  by  the  mortgagor/^ 
including  taxes  he  has  paid  pending  the  foreclosure  suit  before  the 

Northwestern  Mut.  L.  Ins.  Co.,  180  "Buszin  v.  Martinowicz,  178  111. 

111.    267,    54    N.    E.    153;    Faure   v.  App.  519. 

Wlnans,  Hopk.  Ch.   (N.  Y.)   283,  14  "=  Northwestern   Mut.   L.    Ins.   Co. 

Am.  Dec.  545.    One  bondholder  pay-  v.  Drown,  15  Wis.  419. 

ing  the  premiums  to  preserve  the  ■"'Robinson  v.  Ryan,  25  N.  Y.  320. 

security,  though  without  the  knowl-  "Pond  v.  Causdell,  23  N.  J.   Eq. 

edge  of  the  other  bondholders,  has  181. 

a  lien  for  the  amount  paid.    McLean  ^  Loughridge      v.      Northwestern 

V.  Burr,  16  Mo.  App.  240.    See  ante  Mut.  F.  Ins.  Co.,  180  111.  267,  54  N. 

§  414.  E.  153;  Abbott  v.  Stone,  172  111.  434, 

="  Washburn  v.  Wilkinson,  59  Cal.  50  N.  E.  328,  affirming  70  111.  App. 

538.  671;  Boone  v.  Clark,  129  111.  466,  21 

"City   Lumber   Co.    v.    Hollands  N.   E.   850;    De  Leuw  v.  Neely,  71 

(Mich.),  148  N.  W.  361.  111.  473;  Douglass  v.  Miller,  102  111. 
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rendering  of  the  decree/"  and  street  improvement  assessments.*"  The 
bill  should  contain  a  proper  allegation  and  prayer  in  regard  to  taxes, 
otherwise  the  decree  can  not  properly  direct  an  application  of  the 
proceeds  of  a  sale  to  the  pajrment  of  the  delinquent  taxes.*^  An  al- 
lowance for  taxes  can  not  be  made  under  a  general  prayer  for  relief.*^ 
When  the  taxes  remain  outstanding  and  unpaid,  the  decree  may,  upon 
the  application  of  the  plaintiflE,  properly  direct  that  the  taxes  due  on 
the  property  be  first  paid  out  of  the  proceeds  of  the  sale.*^  In  render- 
ing judgment  for  a  deficiency  against  a  purchaser  who  has  assumed 
the  payment  of  a  mortgage,  it  is  proper  that  the  taxes  due  upon  the 
property  should  be  deducted  from  the  proceeds  of  the  sale  before  ascer- 
taining the  deficiency,  for  it  is  the  duty  of  the  purchaser  to  see  that 
the  taxes  are  paid."*  But  after  trial  in  the  foreclosure  suit,  and  with- 
out notice  to  the  mortgagors,  it  is  error  to  include  the  taxes  in  a  judg- 
ment entered  merely  upon  the  production  of  the  tax  receipt."^  If 
the  taxes  were  illegally  assessed  and  the  payment  thereof  might  have 
been  successfully  resisted,  the  mortgagee  will  not  be  allowed  to  re- 
cover them.""  If  money  has  been  paid  under  a  foreclosure  judgment 
upon  an  assessment  which  is  afterward  vacated,  the  payment  being 
out  of  money  to  which  the  mortgagor  would  be  entitled,  as  surplus 
money  after  sale,  he  is  entitled  to  recover  the  money  so  paid."'  Inter- 
est is  properly  allowed  on  the  taxes  legally  paid  by  the  mortgagee."* 
If  the  mortgagee  has  taken  a  tax  title  for  the  purpose  of  protecting 

App.   345;    Seaman  v.  Huffaker,  21  '"Phillips  v.  Phillips,  163  Cal.  530, 

Kans.  254;  Young  v.  Omohundro,  69  127  Pac.  346. 

Md.  424,  16  Atl.  120;  Neale  v.  Hag-  °^  Brown    v.    Miner,    128    111.    148, 

thorpe,    3    Bland    (Md.)    551,    590;  21  N.  E.  223;   DeLeuw  v.  Neely,  71 

Farwell  v.  Bigelow,  112  Mich.  285,  111.   473. 

70  N.  W.  579;  Vaughn  v.  Nims,  36  "''Brown  v.  Miner,  21  111.  App.  60, 

Mich.    297;    Johnson   v.    Payne,    11  21  N.  B.  223. 

Nehr.  269,  9  N.  W.  81;   Southard  v.  ■«  Harris  v.   McCrossen,   31   Kans. 

Dorrington,  10  Nebr.  119,  4  N.  W.  402;   Opdyke  v.  Crawford,  19  Kans. 

935;   Rapelye  v.  Prince,  4  Hill    (N.  604;    Tuck  v.   Calvert,   33   Md.   209, 

Y.)   119,  40  Am.  Dec.  267;  Faure  V.  224;  Baston  v.  Pickersglll,  55  N.  Y. 

Winans,  Hopk.  Ch.   (N.  Y.)   283,  14  310;     Poughkeepsie    Sav.    Bank    v. 

Am.  Dec.  545;   Silver  Lake  Bank  v.  Winn,    56    How.    Pr.    (N.   Y.)    368; 

North,  4  Johns.   Ch.    (N.   Y.)    370;  Ketcham  v.  Fitch,  13  Ohio  St.  201. 

Burr  V.   Veeder,   3   Wend.    (N.   Y.)  "  Fleishhauer  v.  Doellner,  60  How. 

412.     See  ante   §  1134  and  post  §  Pr.  (N.  Y.)  438. 

1683.  ™  Northwestern  Mut.  Life  Ins.  Co. 

''Brookway   v.    McClun,    243    111.  v.  Allis,  23  Minn.  337. 

196,  90  N.  B.  374;    Thackaberry  v.  ""Atwater  v.  West,   28  N.  J.  Eq. 

Johnson,    131    111.    App.    463;    Com-  361. 

mercial  Nat.  Bank  v.  Gaukler,  165  "Brehm  v.  New  York,  104  N    Y. 

Mich.  403,  130  N.  W.  655;   Jehle  v.  186,  10  N.  E.  158. 

Brooks,    112    Mich.    131,   70    N.   W.  "  Wright  v.  Conservative  Inv.  Co., 

440.  49  Ore.  177,  89  Pac.  387. 
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the  mortgage,  the  decree  may  properly  provide  that  on  payment  of 
the  cost  of  the  tax  title  with  interest  the  mortgagee  shall  assign  the 
tax  title.^®  If  a  mortgagee  has  paid  the  taxes  to  protect  his  security, 
and  afterward  forecloses  his  mortgage  without  including  the  amount 
so  paid  in  his  complaint,  he  can  not  thereafter  maintain  an  action  to 
recover  such  amount,  for  the  reason  that  the  claim  for  taxes  became 
merged  in  the  mortgage,  and  constitutes  but  a  single  and  indivisible 
demand,  and  could  not  be  separated  and  collected  by  several  actions. '''' 
The  result  is  similar  in  case  the  mortgagee  pays  the  taxes  to  enable 
him  to  negotiate  the  mortgage,  and  he  afterward  sells  the  mortgage 
to  the  mortgagors,  and  executes  and  delivers  an  unconditional  release 
of  the  mortgage  and  the  debt  secured  thereby.  The  mortgagee  can 
not  afterward  maintain  an  action  against  the  mortgagors  for  the 
amount  of  the  taxes  so  paid.'^  Where  a  judgment  entered  upon  the 
foreclosure  of  a  second  mortgage  provided  that  out  of  the  moneys 
arising  from  the  sale  there  should  be  deducted  any  liens  on  the  prem- 
ises for  taxes,  but  the  whole  amount  realized  at  the  sale  was  paid  to 
the  mortgagee  without  deducting  or  paying  the  taxes,  in  an  action  by 
the"  first  mortgagee,  after  foreclosing  his  mortgage  against  the  second 
mortgagee  who  had  purchased  at  the  previous  sale,* to  recover  the 
amount  paid  for  taxes  upon  the  premises,  it  was  held  that  he  was  not 
entitled  to  recover.  The  first  mortgagee  not  having  been  a  party  to 
the  judgment  upon  the  second  mortgage,  he  was  not  entitled  to  en- 
force its  provisions.'^  The  purchaser  of  the  property  at  the  fore- 
closure sale  has  the  right  to  insist  upon  the  payment  of  the  taxes  in 
accordance  with  the  judgment.'^  The  payment  of  taxes  by  a  second 
mortgagee  to  prevent  the  first  mortgagee  from  foreclosing,  is  volun- 
tary as  to  the  first  mortgagee,  and  where  the  first  mortgagee  fore- 
closes his  mortgage  and  purchases  the  property  for  only  enough  to  pay 
the  amount  due  him,  he  is  not  liable  to  the  second  mortgagee  for  the 
taxes  so  paid.'*  A  decree  is  not  rendered  invalid  by  the  failure  of  the 
plaintiff  to  file  an  aflBdavit  showing  the  payment  of  taxes  required  by 
the  laws  of  the  jurisdiction.''' 

^  Baker  v.  Clark,  52  Mich.  22,  17  "  Pearmain  v.  Massachusetts  Hos- 

N.  W.  225.  pital  Life   Ins.   Co.,   206   Mass.   377, 

"Johnson  v.  Payne,  11  Nebr.  269,  92  N.   B.   497.     See  also  Walsh  v. 

9  N.  W.  81.  Robinson,   135   Mich.   16,   97   N.   W. 

"Kersenbrock   v.   Muff,   29    Nebr.  55;    Jamaica   Sav.   Bank  v.   Butler, 

530,  45  N.  W.  778.  79  Vt.  372,  65  Atl.  92. 

"Mutual  Life  Ins.  Co.  v.  Sage,  28  "Nevada  Consol.   Min.  &c.  Co.  v. 

Hun   (N.  Y.)   595,  41  Hun  535.  Lewis,  34  Nev.  500;  126  Pac.  105. 

"People  V.  Bergen,  53  N.  Y.  404. 
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§  1598.  Costs  incurred  in  previous  action. — Costs  incurred  in  a 
previous  action  at  la-w^  upon  the  note,  and  the  expenses  of  a  suit  prose- 
cuted in  good  faith  to  collect  the  debt  out  of  personal  property  assigned 
as  collateral  security  for  the  same  debt,  should  be  allowed  in  the  de- 
cree as  a  part  of  the  mortgage  debt.'^^ 

§  1599.    Disbursements  in  proceedings  for  foreclosure — ^Abstracts. 

— The  disbursements  made  by  the  plaintifE  in  the  proceedings  for 
foreclosure,  if  legally  and  properly  made,  are  always  allowed  to  him, 
though  not  strictly  costs.''^  Payments  made  by  the  plaintiff,  to  pro- 
tect his  interest  by  redeeming  from  prior  incumbrances,  may  be 
tacked  to  his  own  mortgage  debt.'*  Inasmuch  as  the  junior  mortgagee 
is  thus  subrogated  to  the  prior  mortgage,  his  decree  should  include 
interest  on  that  mortgage  at  the  rate  borne  by  it  to  the  date  of  the 
decree.'"  If  the  mortgagee  in  possession  has  made  repairs  or  improve- 
ments for  which  he  is  entitled  to  compensation,  or  if  a  purchaser  un- 
der an  imperfect  foreclosure,  who  is  in  effect  a  mortgagee  in  posses- 
sion, makes  such  repairs  or  improvements,  he  should  ask  to  have  them 
allowed  for  in  the  decree.  If  the  decree  is  entered  without  including 
any  claim  for  aepairs,  another  bill  can  not  be  brought  to  make  them 
a  charge  upon  the  property.  The  decree  as  entered  is  conclusive  of 
the  amount  due  on  the  mortgage.*"  The  court  will  generally  refuse 
an  allowance  for  money  paid  for  searches  or  the  continuation  of  an 
abstract  of  title  not  provided  for  in  the  mortgage  or  trust  deed.*^ 

§  1600.  Final  judgment. — A  judgment  which  settles  all  the  rights 
of  the  parties  and  directs  a  sale  of  the  premises,  and  that  the  de- 
fendant pay  any  deficiency  which  may  arise  after  such  sale,  is  a  final 
decree  from  which  an  appeal  may  be  taken ;  though  in  a  limited  sense 
it  is  interlocutory,  inasmuch  as  further  proceedings  are  necessary  to 
carry  it  into  effect.*^    It  leaves  nothing  further  to  be  adjudicated.'^ 

'"Pettibone  v.  Stevens,  15  Conn.  Armstrong  v.  Fisher,  73  N.  J.  Eq. 

19,  38  Am.  Dec.  57.    See  ante  §  1084.  228,  66  Atl.  1071. 

"Benedict  v.  Warrlner,  14  How.        «^ Grant  v.  Phoenix  Ins.  Co.,  106 

Pr.    (N.  Y.)   568.  U.  S.  429,  431,  27  L.  ed.  237,  1  Sup. ' 

™  Kelly  v.  Longshore,  78  Ala.  203;  Ct.  414;  Malone  v.  Marriott,  64  Ala. 

Hosier  v.   Norton,   83   111.   519;    Dl-  486;   Florida  Fertilizer  Mfg.  Co.  v. 

mick  V.  Grand  Island  Banking  Co.,  Hodge,  64  Fla.  275,  60  So.  127;  Hicks 

37  Nebr.  394,  55  N.  W.  1066.  v.  Elwell,  129  111.  App.  561;   Dodge 

"Mosier  v.  Norton,  83  111.  519.  v.  Allis,  27  Minn.  376,  7  N.  W.  732; 

»» Dewey  v.  Brownell,  54  Vt.  441,  Clark  v.   Levy,   130   App.   Div.   389, 

41  Am.  Rep.   852.  114  N.  Y.  S.  890. 

'VBuszin  V.  Martinowicz,  178  111.        »' Dodge  v.   Allis,   27   Minn.   376; 

App.  519;  Mayer  v.  Jones,  132  App.  Bolles  v.  Duff,  43  N.  Y.  469,  10  Abb. 

Div.  106,  116  N.  Y.  S.  300.    But  see  Pr.   (N.  S.)   399,  41  How.  Pr.  355; 
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All  prior  decrees  are  interlocutory.'*  It  is  no  objection  to  such  judg- 
ment that  it  was  not  rendered  by  a  coart  composed  of  the  same  judges 
who  rendered  the  preliminary  judgment,  ascertaining  and  settling  the 
rights  of  the  parties  and  ordering  judgment.*"  A  final  decree  order- 
ing, in  default  of  payment,  that  the  mortgaged  property  be  sold,  is 
not  properly  speaking,  a  money  decree,  even  though  the  master  ap- 
pointed to  make  the  sale  is  directed  to  report  any  deficiency.*"  The 
judgment  for  a  deficiency  is  entered  upon  the  coming  in,  and  con- 
firmation of,  the  report  of  the  sale  without  any  further  application 
to  the  court.  The  execution  issues  by  virtue  of  the  judgment  of  fore- 
closure.*^ ITothing  remains  to  be  judicially  determined,  and  an  ap- 
peal may  be  taken  at  once.**  An  action  may  be  brought  on  a  decree 
which  ascertains  the  indebtedness  of  the  defendant,  though  a  sale  of 
the  land  is  ordered  to  satisfy  the  decree.**  A  decree  determining  the 
amount  of  the  mortgage  debt,  and  ordering  a  sale  unless  the  same  is 
paid  by  a  day  named,  but  also  making  a  reference  to  a  master  to  re- 
port the  amount  of  prior  liens,  a  detailed  statement  of  the  several 
properties  covered  by  the  mortgage,  and  a  statement  as  to  the  order  of 
sale  and  as  to  the  form  of  the  advertisement,  is  not  a  final  decree 
from  which  an  appeal  may  be  taken.'"  An  order  adjudging  that  plain- 
tiff has  a  lien  on  the  premises  described  in  the  complaint  to  secure  his 
debt,  and  directing  that  an  account  be  taken  to  ascertain  the  amount 
thereof,  and  retaining  the  case  for  further  action,  is  not  appealable. 
It  is  merely  an  interlocutory  order.' ^  A  decree  of  foreclosure  can  not 

Morris  v.  Morange,  38  N.  Y.  172,  4  "  Kimbrell  v.  Rogers,  90  Ala.  339, 

Abb.  Pr.   (N.  S)   447;  Hipp  v.  Hu-  7  So.  241. 

chett,  4  Tex.  20.    A  decree  in  effect  "Chamberlain  v.  Dempsey,  36  N. 

that    unless     a    junior    mortgagee,  Y.  144,  reversing  9  Bosw.  540. 

within  a  prescribed  time,  gives  the  "Brevard    Naval    Stores    Co.    v. 

prior  mortgagee  notice  of  his  desire  Commercial   Bank   of   Jacksonville 

and  intention  to  redeem  the  lands  (Fla.),  64  So.  943. 

purchased  by  the   latter  at  a  for-  "  Bicknell  v.  Byrnes,  23  How.  Pr. 

mer  foreclosure  sale,  he  is  forever  (N.  Y.)  486. 

barred  and  foreclosed  of  and  from  *«  Bolles  v.  Duff,  43  N.  Y.  469 ;  Mor- 

all  right,  title,  interest,  and  equity  ris  v.  Morange,  38  N.  Y.  172. 

of  redemption  therein,  and  the  lien  »»Rowe  v.  Blake,  99  Cal.  167,  33 

of  his  mortgage  thereon  cut  off  and  Pac.  864,  37  Am.  St.  45. 

foreclosed,    and    that   the    plaintiff  "Parsons  v.  Robinson,  122  U.  S. 

shall    hold   the   title   thereto    free  112,  30  L.  ed.  1122,  7  Sup.  Ct.  1153; 

from  such  lien,  is  a  final  judgment  Railroad   Co.   v.    Swasey,   23   Wall. 

and  appealable.    If  the  notice  is  not  (U.  S.)  405,  409,  23  L.  ed.  136;  Bost- 

glven,  no  further  judgment  need  be  wick  v.  Brinkerhoff,  106  U.  S.  3,  27 

entered  but  this  decree,  by  the  force  L.  ed.  73,  1  Sup.  Ct.  15. 

of  its  own  provisions,  effectually  des-  "  Williams  v.  Walker,  107  N.  Car. 

troys   the   lien   of   the   defendant's  334,  12  S.  E.  43;   Blackwell  v.  Mc- 

mortgage.    Moulton  v.  Cornish,  138  Caine,  105  N.  Car.  460,  11  S.  E.  360. 

N.  Y.  133,  33  N.  E.  842. 

12 — Jones  Mtg. — ^Vol.  III. 
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be  changed  to  the  detriment  of  the  mortgagor  without  notice  to  him.®^ 
The  decree  is  a  final  judgment,  upon  which  the  parties  to  the  suit 
may  rely;  and  any  modification  of  it  without  lawful  notice,  particu- 
larly after  the  term  at  which  it  was  rendered,  is  null  and  void."*  But 
a  mere  mistake  in  the  record  entry  of  a  decree  may  be  corrected  by 
the  court  at  the  term  at  which  it  was  rendered,  or  by  virtue  of  a 
statute  at  a  subsequent  term,  so  as  to  make  the  same  correspond  with 
the  decree  actually  pronounced  by  the  court,  and  to  conform  to  the 
pleadings  in  the  case.°* 

§  1600a.  Appeal. — An  appeal  is  the  proper  remedy  for  any  errors 
in  substance  of  the  decree,  or  in  the  directions  for  carrying  it  into 
execution."'  After  a  decree  from  which  no  appeal  is  taken,  and  after 
a  sale  under  such  decree,  a  mortgagor,  who  was  a  party  to  the  fore- 
closure suit,  is  estopped  by  the  decree  from  maintaining  a  suit  to  re- 
cover possession  of  the  property  on  the  ground  that  the  mortgage  was 
invalid.  The  question  of  the  validity  of  the  mortgage  is  res  adju- 
dicata."'  A  judgment  of  foreclosure  and  a  judgment  for  a  deficiency 
are  each  appealable,  but  both  judgments  can  not  be  included  in  one 
appeal."^  A  suit  to  have  a  deed  declared  a  mortgage  and  foreclosed 
is  a  suit  in  equity  and  is  appealable."^  The  reviewing  court  indulges 
all  presumptions  in  favor  of  the  regularity  of  the  decree  and  the 
showing  on  which  it  is  based,  and  the  burden  of  showing  the  contrary 
is  on  the  one  asserting  error.""  N"o  consideration  will  be  given  to  ob- 
jections not  made  in  the  court  below.^  The  court  will  not  reverse  for 
unsubstantial  errors.^    The  findings  of  a  master  approved  by  the  court 

'^Symns  v.  Noxon,  29  Nebr.  404,  '"Sherman  v.   Goodwin,  12  Ariz. 

45  N.  W.  680.  42,  95  Pac.  121;   Matz  v.  Arick,  76 

"  Homan  v.  Helman,  35  Nebr.  414,  Conn.    388,    56    Atl.    630;    National 

53  N.  W.  369;  Blake  v.  McMurtry,  Life  Ins.  Co.  v.  Crandall,  2  Nebr. 

25  Nebr.  290,  41  N.  W.  172.  (UnofC.)   335,  96  N.  W.  624;   Kings- 

"•Hoagland  v.  Way,  35  Nebr.  387,  ley  v.  Svoboda,  2  Nebr.  (UnofE.)  234, 

53  N.  W.  207.  96  N.  "W.  518;   First  Nat.  Bank  v. 

">  Barnard  v.  Bruce,  21  How.  Pr.  Citizens'   State   Bank,   11   Wyo.  32, 

(N.  Y.)  360.  70  Pac.  726,  100  Am.  St.  925. 

•'  Robinson  v.  "Walker,  81  Ala.  404,  » Sperry  v.  Butler,  75  Conn.  369, 

1  So.  347.  53  Atl.  899;  First  Nat.  Bank  v.  Da- 

■"  dinger  v.  Liddle,  55  Wis.   621,  vis,  146  111.  App.  462;  Miller  v.  Mc- 

13  N.  W.  703;   Ballon  v.  Chicago  &  Laughlin,  141  Mich.  433,  104  N.  W. 

N.   W.   R.   Co.,   53  Wis.   150,   10   N.  780;    Lyle    v.    Armstrong,    235    Pa. 

W.  87.    See  also  Wisconsin  National  227,  83  Atl.  578. 

Loan  &c.  Assn.  v.  Pride,  136  Wis.  '  Union  Trust  Co.  v.  Electric  Park 

102,  116  N.  W.  637.  Amusement  Co.,  168  Mich.  574,  135 

"^  Fleurot  v.  Fletcher,  28  Ohio  Cir.  N.  W.  115. 
Ct.  841,  judgment  affirmed  73  Ohio 
St.  381,  78  N.  E.  1125. 


179  COSTS  §  1602 

will  not  be  disturbed  on  review  unless  they  are  plainly  and  clearly 
against  the  evidence.*  An  order  of  restitution  on  reversal  may  not  be 
granted  in  a  proceeding  to  which  the  purchaser  is  not  a  party/  The 
purchaser  at  the  sale,  on  restitution  of  the  property,  after  reversal, 
is  entitled  to  credit  for  the  amount  of  the  taxes  paid  by  him  and  re- 
pairs and  improvements  made,  including  insurance,  if  any,  and  is 
chargeable  with  all  the  rents  and  proiits.^  If  upon  an  appeal  the 
judgment  for  a  deficiency  is  modified  so  that  no  personal  judgment 
shall  be  entered  against  one  of  the  defendants,  but  in  other  respects 
the  judgment  is  afiBrmed,  the  former  judgment  is  not  vacated,  and  a 
sale  of  the  mortgaged  premises  under  it,  pending  the  appeal,  is  not 
rendered  void.^ 

§  1601.  Stay  of  proceedings  on  account  of  controversy  between 
subsequent  incumbrancers. — No  stay  of  proceedings  can  be  had  on  ac- 
count of  a  controversy  between  subsequent  incumbrancers.  In  case 
of  an  appeal  from  a  decree  of  sale  on  a  bill  to  foreclose  a  mortgage, 
the  amount  of  which  and  of  other  mortgages  upon  the  property  are 
not  disputed,  though  there  is  a  controversy  about  the  validity  of  cer- 
tain judgments  subsequent  to  the  mortgages,  the  court  will  not  stay 
proceedings  under  the  decree,  but  will  order  the  surplus  money  to  be 
brought  into  court  to  abide  its  decision;  for  in  such  case,  if  the  de- 
cree should  be  reversed,  the  mortgagor  can  not  be  prejudiced,  while 
the  mortgage  creditors  would  be  prejudiced  by  a  delay  in  recovering 
their  claims.'^ 

V.    Costs 

Section  Section 

1602.  In  general.  1606a.  Stipulation  for  attorney's  fee 

1603.  Costs   as   dependent   on   stat-  as      usury  —  Miscellaneous 

utes  and  practice  of  the  sev-  matters. 

eral  states.  1606b.  Attorney's    fees    under   stat- 

1604.  Costs    where    subsequent    in-  utes  of  other  states. 

cumbrancers     unnecessarily    1606c.  Expenses   provided  in  mort- 
appear  and  answer.  gage. 

1605.  Costs  to  defendants  who  prop-    1607.  Costs  of  irregular  attempts  at 

erly  appear  and  answer.  foreclosure. 

1606.  Attorney's  fees. 

§  1602.  In  general. — The  mortgagee  in  a  foreclosure  suit  as  in 
other  cases  is  ordinarily  entitled  to  his  costs  of  suit,  when  he  prevails 

'  Cahill  v.  Lauf,  133  111.  App.  607.  « Batchelder  v.   Brickell,   75   Cal. 

^Schieck    v.    Donohue,     81    App.  373,  17  Pac.  441. 

Div.  168,  80  N.  Y.  S.  739.  '  Schenck  v.  Conover,  13  N.  J.  Eq. 

^National  Surety  Co.  v.  Walker,  31. 
148  Iowa  157,  125  N.  W.  338,  38  L. 
R.  A.   (N.  S.)  333. 


§    1603  DECREE   OF   SALE  180 

and  obtains  a  decree,  whether  he  be  complainant  or  defendant.^  The 
costs  are  usually  paid  out  of  the  proceeds  of  the  sale.''  If,  however,  he 
has  acted  oppressively  in  demanding  a  larger  sum  than  was  due  on 
his  mortgage,  and  the  mortgagor  has  been  diligent  in  endeavoring  to 
ascertain  from  him  the  amount  of  the  incumbrance  in  order  to  pay 
it,  costs  will  be  denied  to  him,  or  possibly,  in  some  cases,  awarded 
against  him  f  but  merely  claiming  in  good  faith  a  larger  sum  than  the 
court  finally  decides  that  he  is  entitled  to  is  no  ground  for  refusing 
him  his  costs.^  He  may  be  made  to  pay  costs  if  he  has  rejected  a 
tender  of  the  full  amount  due  him,^  or  if  the  litigation  has  in  any 
way  been  occasioned  by  his  misconduct.  A  solicitor  may  make  him- 
self liable  for  costs  incurred  by  a  sale  made  by  his  direction  when  he 
knows  that  all  the  parties  in  interest  Lave  made  a  complete  settlement 
of  all  the  matters  in  controversy."  Ih  case  of  a  partial  reversal  of  the 
decree  pf  a  lower  court  the  apportionment  of  the  costs  is  within  the 
discretion  of  the  court.''  The  mortgagor  is  not  chargeable  for  costs 
where  there  is  no  necessity  for  foreclosure,^  as  where,  under  an  agree- 
ment between  the  parties,  it  is  to  be  resorted  to  only  after  consultation 
with  the  mortgagor.*  The  referee  is  usually  allowed  the  same  fees 
as  the  sheriff  for  making  a  sale.^"  The  mortgage  may  stipulate  that 
costs  shall  be  governed  by  the  law  of  the  jurisdiction  where  the  mort- 
gage is  executed.^^  Where  the  first  sale  is  set  aside,  the  expenses 
thereof  may,  in  the  absence  of  bad  faith,  be  paid  out  of  the  proceeds 

^Uedelhofen  v.  Mason,  201  111.  In  New  York  it  was  formerly  held 
465,  66  N.  E.  364;  Junk  v.  Zleske,  that  a  tender  made  no  difference  in 
177  111.  App.  103;  Concklin  v.  Cod-  the  amount  of  the  costs.  Bartow 
dlngton,  12  N.  J.  Eq.  250,  72  Am.  v.  Cleveland,  16  How.  Pr.  (N.  Y.) 
Dec.  393;  Benedict  v.  GUman,  4  364,  7  Ahb.  Pr.  339;  Pratt  v.  Rams- 
Paige  (N.  Y.)  58;  Loftus  v.  Swift,  dell,  16  How.  Pr.  (N.  Y.)  59,  62,  7 
2  Seh.  &  Lef.  642;  Bartle  v.  Wilkin,  Ahb.  Pr.  340,  n.;  Stephens  v.  Veriane, 
8  Sim.  238;  Witherell  v.  Collins,  3  2  Lans.  (N.  Y.)  90.  But  these  cases 
Madd.  255.  And  without  reference  are  overruled  in  Bathgate  v.  Has- 
to  his  success.  Slee  v.  Manhattan  kin,  63  N.  Y.  261. 
Co.,  1  Paige  (N.  Y.)  48;  Vroom  v.  "Hobbs  v.  Lippincott  (N.  J.  Eq.), 
Ditmas,  4  Paige  (N.  Y.)  526.  23  Atl.  955. 

'Carter   v.   Builders'   Const.   Co.,  'Romberg  v.  McCormick,  194  111. 

130  App.  Div.  609,  115  N.  Y.  S.  339.  205,  62  N.  B.  537. 

'  Large  v.  Van  Doren,  14  N.  J.  Eq.  « Williams  v.  Williams,  117  Wis. 

208;    Van    Buren    v.    Olmstead,    5  125,  94  N.  W.  25. 

Paige  (N.  Y.)  9;  Vroom  v.  Ditmas,  "Feigner  v.  Slingluff,  109  Md.  474, 

4   Paige    (N.   Y.)    526;    Detillin   v.  71  Atl.  978.     See  also  Matheson  v. 

Gale,  7  Ves.  583.  Rogers,  84  S.  Car.  458,  65  S.  E.  1054. 

*  Loftus  V.   Swift,  2  Sch.  &  Lef.  i°  Harrington  v.  Bayles,  40  Misc. 

642.  388,  82  N.  Y.  S.  379,  33  Civ.  Proc. 

» Castle  T.  Castle,  78  Mich.  298,  44  363,  13  N.  Y.  Ann.  Cas.  36. 

N.  W.  378;  Pratt  v.  Stiles,  9  Abb.  "Newton  v.  Hunt,  59  Misc.  633, 

Pr.   (N.  Y.)   150,  17  How.  Pr.  211.  112  N.  Y.  S.  573. 
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of  the  second  sale.^^  The  costs  should  be  given  the  defendant  where 
judgment  is  entered  in  his  favor.^^  It  is  proper  to  refuse  costs  in  a 
decree  of  foreclosure  entered  on  a  cross-bill  in  a  suit  to  perfect  title, 
■where  foreclosure  may  be  denied  prior  to  the  time  the  plaintiff's  title 
is  perfected.^*  Statutes  authorizing  the  giving  of  cost  bonds  by  surety 
companies  are  generally  held  not  unconstitutional  as  class  legis- 
lation.^^ 

§  1603.  Costs  as  dependent  on  statutes  and  practice  of  the  several 
states. — The  matter  of  costs  depends  very  much  upon  the  statutes 
and  practice  of  the  several  states,  vsfhich  are  quite  unlike.  The  fore- 
closure suit  being  an  equitable  one,  the  costs  are  generally  within  the 
discretion  of  the  court.^*  But  although  there  is  no  fixed  rule  for  giv- 
ing costs  as  in  courts  of  law,  the  courts  rarely,  if  ever,  refuse  costs.^^ 
The  disbursements  made  for  carrying  on  the  suit  are  not  strictly  costs ; 
but  if  they  are  legally  made  and  are  of  a  reasonable  amount  they  are 
allowed  to  the  party  making  them.^*  Provision  is  sometimes  made 
that  a  plaintiff  may  serve  upon  a  defendant  a  notice  that  no  personal 
claim  is  made  upon  him ;  and  that  in  such  case  no  service  of  the  com- 
plaint by  copy  need  be  made  on  such  defendant ;  and  then,  in  case  he 
unnecessarily  defends,  he  is  liable  in  costs  to  the  plaintiff.^"  If  a 
copy  of  the  complaint  be  served,  no  notice  for  this  purpose  is  re- 
quired.^" Where  a  mortgage  secures  debts  to  two  persons  and  one  of 
them  claims  a  foreclosure  decree  and  sale  at  his  own  expense,  he  is 
entitled  to  costs  out  of  the  fund,  or  by  contribution  from  the  other 
who  accepted  the  benefit  of  his  efforts.^^ 

§  1604.  Costs  where  subsequent  incumbrancers  unnecessarily  ap- 
pear and  answer. — If  subsequent  incumbrancers  unnecessarily  appear 
and  answer,  they  are  not  entitled  to  costs  until  after  the  plaintiff's  debt 

"Griffith  v.  Dale,  109  Md.  697,  72  Y.)  655;  Gallagher  v.  Egan,  2  Sandf. 

Atl.   471.  (N.  Y.)   742. 

"Brown  v.  Skotland,  12  N.  Dak.  "Garr  v.  Bright,  1  Barb.  Ch.  (N. 

445,  97  N.  W.  543.  Y.)  157;  Eastburn  v.  Kirk,  2  Johns. 

"Mock   V.    Chalstrom,   121    Iowa  Ch.  (N.  Y.)  317;  Stevens  v.  Veriane, 

411,  96  N.  W.  909.  2  Lans.  (N.  Y.)  90. 

"Investors'    Syndicate    \.    Pugh,  "Benedict  v.  Warriner,  14  How. 

25  N.  Dak.  490,  142  N.  W.  919.  Pr.   (N.  Y.)   568. 

">Garr  v.  Bright,  1  Barb.  Ch.  (N.  "Code  of  N.  Y,  §§  131,  157. 

Y.)  157;  O'Hara  v.  Brophy,  24  How.  =»0'Hara  v.  Brophy,  24  How.  Pr. 

Pr.   (N.  Y.)   379;   Bartow  v.  Cleve-  (N.  Y.)   379. 

land,  16  How.  Pr.  (N.  Y.)  364;  Pratt  ^Trustees  v.   Greenough,   105   U. 

V.   Ramsdell,  16  How,  Pr.    (N.  Y.)  S.  527,  532,  26  L.  ed.  1157,  per  Brad- 

59,  62;  Lossee  v.  Ellis,  13  Hun  (N.  ley,  J.;   Currie  v.  Bittenbinder   (N. 

J.),  7  Atl.  872. 
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and  costs  are  satisfied/^  and  it  is  not  necessary  that  they  should  ap- 
pear to  a  foreclosure  suit  if  their  claims  are  correctly  set  forth  in  the 
bill,  as  their  rights  will  be  fully  protected  under  the  decree.  Where 
the  court  has  discretionary  powers  in  regard  to  costs,  and  the  appear- 
ance of  such  incumbrancers  though  proper  is  not  necessary,  the  plain- 
tiff, upon  receiving  the  amount  due  him  after  he  has  brought  suit,  may 
discontinue  against  subsequent  incumbrancers  who  have  appeared, 
without  costs  to  them.^^  Ordinarily,  however,  a  subsequent  mortgagee 
would  be  entitled  to  costs  in  such  case.^*  If  a  second  mortgagee,  after 
being  made  a  party  to  a  suit  to  foreclose  a  prior  mortgage,  receives 
payment  and  offers  to  disclaim,  he  is  entitled  to  his  costs.^^  A  sub- 
sequent purchaser  of  the  premises  may  make  himself  personally  liable 
for  costs,  though  not  liable  for  the  debt,  if  he  makes  an  unreasonable 
and  unfounded  defense  to  the  suit,  and  the  property  is  not  of  suffi- 
cient value  to  pay  the  incumbrances.^"  If  a  second  mortgagee,  upon 
a  bill  to  foreclose  his  mortgage  upon  several  lots,  makes  the  holders  of 
the  prior  mortgages  upon  these  lots  parties,  and  they  appear  and  prove 
their  claims,  the  costs  of  obtaining  the  decree,  as  well  as  the  costs 
of  sale,  should  be  borne  by  all  the  parties  who  accept  the  benefit 
of  the  proceedings,  in  proportion  to  the  respective  amounts  received 
by  them,  although  not  enough  be  received  to  pay  the  prior  mortgages 
in  full." 

§  1605.     Costs  to  defendants  who  properly  appear  and  answer. — 

Defendants  who  properly  appear  and  answer  and  make  a  valid  de- 
fense are  entitled  to  costs  as  a  general  rule.  But  several  defendants 
having  the  same  defense  and  employing  the  same  solicitor  are  not  al- 
lowed to  swell  the  costs  by  filing  separate  answers.^*  A  prior  mortga- 
gee, whether  properly  made  a  party  for  the  purpose  of  having  the 
amount  of  his  claim  ascertained,^'  or  whether  improperly  joined,  is 
entitled  to  costs,  to  be  paid  out  of  the  fund  in  the  one  case,  or  in  the 
other  by  the  plaintiff  personally.^" 

=" Barnard  v.  Bruce,  21  How.  Pr.  "Scott  v.  Somers  (N.  J.),  9  Atl. 

(N.  Y.)   360;   Merchants'  Ins.  Co.  v.  718. 

Marvin,  1  Paige  (N.  Y.)  557.  =»Danbury  v.  Robinson,  14  N.  J. 

^  Gallagher  v.  Egan,  2  Sandf.  (N.  Eq.  324. 

Y.)   742.  » Berlin    Building    &c.    Assn.    v. 

""Young  V.   Young,   17   N.   J.   Eg.  Clifford,  30  N.  J.  Bq.  482;  Chamber- 

161.  lain  v.  Dempsey,  36  N.  Y.  144,  147; 

""Day  V.  Gudgen,  L.  R.  2  Ch.  Biv.  Boyd  v.  Dodge,  10  Paige  (N.  Y.)  42. 

209.  "Millandon  v.  Brugiere,  11  Paige 

""Danbury  v.  Robinson,  14  N.  J.  (N.  Y.)   163. 
Eq.  324. 
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§  1606.     Attorney's  fees.'^ — A  reasonable  fee  for  the  expense  of 
foreclosing  beyond  the  costs  allowed  by  law  may  he  contracted  for  in 


'^A  stipulation  for  attorney's  fees 
is  valid  in: 

Alabama:  Munter  v.  Lynn,  61 
Ala.  492;  Wells  v.  American  Mtg. 
Co.,  109  Ala.  430,  20  So.  136;  Lang- 
ley  V.  Andrews,  142  Ala.  665,  38  So. 
238;  Speakman  v.  Oaks,  97  Ala.  503, 
11  So.  836;  Lehman  v.  Comer,  89 
Ala.  579,  8  So.  241;  Bynum  v.  Fred- 
erick, 81  Ala.  489,  8  So.  198. 

California:  Leahy  v.  Warden,  163 
Cal.  178,  124  Pac.  825;  Avery  v. 
Mande,  112  Cal.  565,  44  Pac.  1020; 
Hewitt  V.  Dean,  91  Cal.  5,  27  Pac. 
423;  White  v.  Allatt,  87  Cal.  245,  25 
Pac.  420;  Grangers'  Assn.  v.  Clark, 
84  Cal.  201,  23  Pac.  1081;  Rapp  v. 
Gold  Co.,  74  Cal.  532,  16  Pac.  325; 
Monroe  v.  Fohl,  72  Cal.  568,  14  Pac. 
514;  Corson  v.  McDonald,  3  Cal. 
App.  412,  85  Pac.  861  (attorney's 
fee  a  lien  on  the  land).  Counsel 
fees  stipulated  to  be  paid  are,  like 
the  costs,  a  mere  incident  to  the 
cause  of  action,  and  may  be  fixed 
by  the  chancellor  at  his  discretion, 
not  exceeding  the  amount  stipu- 
lated. Carriere  v.  Minturn,  5  Cal. 
435;  O'Neal  v.  Hart,  116  Cal.  69,  47 
Pac.  926.  Attorney's  fees  are  fixed 
by  the  court  without  regard  to  any 
stipulations  of  the  parties.  Code 
Civ.  Pro.  1903;  App.  780,  Act  March 
27,  1874.  Attorney's  fees,  not  in 
terms  made  a  lien  upon  the  prop- 
erty, are  limited  to  a  personal  re- 
covery against  the  mortgagor.  Cor- 
tleyeu  v.  Jones,  132  Cal.  131,  64  Pac. 
119;  Latimer  v.  Capay  Valley  Land 
Co.,  137  Cal.  286,  70  Pac.  82;  Klokke 
v.  Bscailler,  124  Cal.  297,  56  Pac. 
1113;  Irvine  v.  Perry,  119  Cal.  352, 
51  Pac.  544. 

Florida:  Carhart  v.  Allen,  56 
Fla.  763,  48  So.  47  (no  necessity 
for  proof  of  reasonableness  where 
amount  fixed  by  contract) ;  Kel- 
logg V.  Singer  Mfg.  Co.,  35  Fla.  991, 
17  So.  68;  L'Engle  v.  L'Bngle,  21 
Fla.  131. 

Georgia:  British  &c.  Mtg.  Co.  v. 
Worrill,  168  Fed.  120  (attorney's 
fees  part  of  debt) ;  Fechheimer  v. 
Baum,  43  Fed.  719;  Georgia  R.  Co. 
V.  Pendleton,  87  Ga.  751,  13  S.  E. 
822;  National  Bank  v.  Danforth,  80 


Ga.  55,  7  S.  E.  546;  Merck  v.  Ameri- 
can F.  L.  Mtg.  Co.,  79  Ga.  213,  7  S. 
B.  265. 

Idaho:  Broadbent  v.  Brumback, 
2  Idaho  366,  16  Pac.  555. 

Illinois:  Uedelhofen  v.  Mason, 
201  Bl.  465,  66  N.  E.  364;  Baker  v. 
Jacobson,  183  111.  171,  55  N.  E.  724; 
ShafCner  v.  Appleman,  170  111.  281, 
48  N.  E.  978;  Fuller  v.  Brown,  167 
111.  293,  47  N.  B.  202;  Casler  v.  By- 
ers,  129  111.  657,  22  N.  E.  507;  Barry 
V.  Guild,  126  111.  439,  18  N.  B.  759; 
Clawson  v.  Munson,  55  111.  394; 
Huber  v.  Brown,  148  111.  App.  399. 

Indiana:  Johnson  v.  Hosford,  IIC 
Ind.  572,  10  N.  E.  407;  Billingsley 
V.  Dean,  11  Ind.  331;  Barry  v.  Snow 
den,  106  Fed.  571. 

Iowa:  Guaranty  S.  &  L.  Assn.  v. 
Ascherman,  108  Iowa  150,  78  N.  W. 
823;  Livermore  v.  Maxwell,  87  Iowa 
705,  55  N.  W.  37;  Sperry  v.  Horr, 
32  Iowa  184;  Weatherby  v.  Smith, 
30  Iowa  131,  6  Am.  Rep.  663.  By 
statute,  18  Gen.  Assembly,  ch.  185, 
§  3,  an  aflldavit  to  certain  facts  is 
to  be  filed  before  the  attorney's  fee 
is  allowed.  See  Fletcher  v.  Kelly, 
88  Iowa  475,  55  N.  W.  474,  21  L.  R. 
A.  347. 

Kansas:  Seaton  v.  Scovill,  18 
Kans.  433,  435,  26  Am.  Rep.  779; 
Tholen  v.  Duffy,  7  Kans.  405;  How- 
enstein  v.  Barnes,  5  Dill.  (U.  S.) 
482,  29  Am.  Rep.  406. 

Louisiana:  Robson  T.  Beasley, 
118  La.  738,  43  So.  391  (fees  may  be 
allowed  on  all  notes  for  default  in 
payment  of  any) ;  Hardy  v.  Pecot, 
113  La.  350,  36  So.  992  (fee  due  on 
all  notes  matured  and  not  ma- 
tured) ;  Hansen  v.  Creditors,  49  La. 
Ann.  1731,  22  So.  923 ;  Levy  v.  Beas- 
ley, 41  La.  Ann.  832,  6  So.  630;  Suc- 
cession of  Duhg,  41  La.  Ann.  209,  6 
So.  502;  Mullan  v.  His  Creditors, 
39  La.  Ann.  397,  2  So.  45;  Dietrick 
V.  Bayhi,  23  La.  Ann.  767. 

Minnesota:  Gen.  Stat.  1913, 
§§  8170,  8171;  Murray  v.  Chamber- 
lain, 67  Minn.  12,  69  N.  W.  474; 
Brown  v.  Baker,  65  Minn.  133,  67 
N.  W.  793;  Larocque  v.  Chapel,  63 
Minn.  517,  65  N.  W.  941;  Eliason  v. 
Sidle,  61  Minn.  285,  63  N.  W.  730; 
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the  mortgage;  and  the  court  will  consider  the  amount  stipulated  for 
by  the  parties  to  be  reasonable,  unless  it  be  extravagantly  large  and 
extortionate  or  was  inserted  as  a  cover  for  usury.^^    Courts  should 


Jones  V.  Radatz,  27  Minn.  240,  6  N. 
"W.  800;  Griswold  v.  Taylor,  8  Minn. 
342.  As  to  affidavit  under  the  stat- 
ute, see  Johnson  v.  Northwestern 
L.  &c.  Assn.,  60  Minn.  393,  62  N.  W. 
381;  Brown  v.  Baker,  65  Minn.  133, 
67  N.  W.  793;  Brown  v.  Scandia 
Bldg.  &c.  Assn.,  61  Minn.  527,  63  N. 
"W.  1040;  Morse  v.  Home  Sav.  &c. 
Assn.,  60  Minn.  316,  62  N.  W.  112. 

Missouri:  Bank  v.  Gay,  63  Mo. 
33. 

Nevada:  Cox  v.  Smith,  1  Nev. 
161,  90  Am.  Dec.  476. 

New  York:  An  extra  allowance  of 
costs,  under  Code  Civil  Proc,  §  3253, 
may  be  made  in  foreclosure  proceed- 
ings in  a  sum  not  exceeding  2% 
per  cent,  of  the  amount  due  on  the 
mortgage,  nor  the  aggregate  sum 
of  $200,  "in  the  discretion"  of  the 
court.  Such  discretion  will  not  be 
reviewed  on  appeal,  unless  there 
has  been  a  clear  abuse  of  discretion. 
Mut.  Life  Ins.  Co.  v.  Cranwell,  10 
N.  Y.  S.  404;  Morss  v.  Hasbrouck,  13 
Weekly  Dig.  393;  Hamilton  v.  Rail- 
v/ay  Co.,  8  N.  Y.  S.  546. 

Washington:  James  v.  Brainard- 
Jackson,  64  W-ash.  175,  116  Pac. 
633;  Gravelle  v.  Canadian  &c.  Co., 
42  Wash.  457,  85  Pac.  36;  Vermont 
L.  &c.  Co.  V.  Greer,  19  Wash.  611, 
53  Pac.  1103  (citing  text);  Ames 
V.  Blgelow,  15  Wash.  532,  46  Pac. 
1046;  Haywood  v.  M'Uer,  14  Wash. 
660,  45  Pac.  307. 

Such  stipulation  is  void  in  the 
following  states: 

Michigan:  It  IS  regarded  as  a 
penalty.  Bullock  v.  Taylor,  39 
Mich.  137,  33  Am.  Rep.  356;  Ben- 
dey  V.  Townsend,  109  U.  S.  665,  27 
L.  ed.  1065,  3  Sup.  Ct.  482;  Kitter- 
master  v.  Brossard,  105  Mich.  219, 
63  N.  W.  75;  Botsford  v.  Botsford, 
49  Mich.  29,  12  N.  W.  897;  Vosburg 
V.  Lay,  45  Mich.  455,  8  N.  W.  99; 
Myer  v.  Hart,  40  Mich.  517,  29  Am. 
Rep.  719;  Van  Marter  v.  McMillan, 
39    Mich.    304. 

Arkansas:  Jarvis  v.  Southern 
Grocery  Co.,  63  Ark.  225,  38  S.  W. 
148;  Boozer  v.  Anderson,  42  Ark 
167. 


Kansas:  Void  since  laws  1876, 
ch.  77,  §  1. 

Kentucky:  Void,  Thomasson  t. 
Townsend,  10  Bush  (Ky.)  114;  Rill- 
ing V.  Thompson,  12  Bush  (Ky.) 
310. 

Nebraska:  Void  also,  since  stat- 
ute of  1879;  Gray  v.  Havemeyer,  53 
Fed.  174;  Vitrified  Pav.  Co.  v.  Snead 
Iron  Works,  56  Fed.  64;  Dodge  v. 
Tulleys,  144  U.  S.  451,  36  L.  ed.  501, 
12  Sup.  Ct.  728;  Security  Co.  v. 
Eyer,  36  Nebr.  507,  54  N.  W.  838; 
Dow  V.  Updike,  11  Nebr.  95,  7  N. 
W.  857;  Hardy  v.  Miller,  11  Nebr. 
395,  9  N.  W.  475. 

North  Carolina:  Void,  Williams 
V.  Rich,  117  N.  Car.  235,  23  S.  E.  257. 
The  court  will  not  allow  fees  to 
counsel  directly  for  services  ren- 
dered to  commissioners  appointed 
to  sell  land  under  foreclosure.  Gay 
V.  Davis,  107  N.  Car.  269,  12  S.  E. 
194. 

North  Dakota  and  South  Dakota: 
Comp.  Laws,  §  5429;  Farmers'  Nat. 
Bank  v.  Rasmussen,  1  Dak.  60;  Dan- 
forth  V.  Charles,  1  Dak.  285,  46  N. 
W.  576;  Johnson  v.  Day,  2  N.  Dak. 
295,  50  N.  W.  701. 

Ohio:  Void  also,  Leavans  v.  Ohio 
Nat.  Bank,  50  Ohio  St  590,  34  N.  E. 
1089;  Martin  v.  Bank,  13  Ohio  250; 
Spalding  v.  Bank,  12  Ohio  544; 
Shelton  v.  Gill,  11  Ohio  417;  State 
V.  Taylor,  10  Ohio  378. 

Oklahoma:  Cooper  v.  Bank  of  In- 
dian Territory,  4  Okla.  632,  46  Pac. 
475. 

Pennsylvania:  Woods  v.  North, 
84  Pa.  St.  407,  410,  24  Am.  Rep. 
201;  Warwick  Iron  Co.  v.  Morton, 
148  Pa.  St.  72,  23  Atl.  1065;  John- 
ston V.  Speer,  92  Pa.  St.  227,  37  Am. 
Rep.  675;  Hullng  v.  Drexell,  7 
Watts  (Pa.)   126. 

South  Carolina:  Branyan  v.  Kay, 
33  S.  Car.  283,  11  S.  B.  970;  Ault- 
man  v.  Glbert,  28  S.  Car.  303,  5  S. 
E.   806. 

Wisconsin:  Morgan  v.  Edwards, 
53  Wis.  599,  11  N.  W.  21,  40  Am. 
Rep.  781;  Spengler  v.  Hahn,  95  Wis. 
472,  70  N.  W.  466. 

'-Attorney's  fees  for  services  ren- 
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exercise  care  to  the  end  that  reasonable  fees  are  allo-wed.'*  The  right 
to  attorney's  fees  in  case  of  foreclosure  is  not  a  cause  of  action,  but 
like  the  costs,  is  a  mere  incident  to  the  cause  of  action.'*  A  percentage 
may  be  allowed  instead  of  a  fixed  sum  as  a  fee.'°  But  no  allowance 
will  be  made  in  the  decree  for  such  fees  after  default,  even  when  pro- 
vided for  in  the  mortgage,  unless  claim  is  made  for  them  in  the  bill.^° 
The  allowance  of  a  larger  sum  than  that  stipulated  for  in  the  mort- 
gage is  erroneous.^'  If  in  the  provision  for  attorney's  fees  the  amount 
is  left  blank,  a  reasonable  fee  may  be  allowed  by  the  court.^*  A  stipu- 
lation in  a  mortgage  allowing  counsel  fees  for  a  foreclosure  does  not 


dered  though  the  bill  was  taken  pro 
confesso  as  against  the  mortgagor 
and  the  litigation  resulted  from 
the  contentions  of  a  codefendant. 
Peacock  v.  Thaggard,  128  Fed.  1005; 
Lewis  V.  Sutton,  21  Idaho  541,  122 
Pac.  911;  Rohrhof  v.  Schmidt, 
218  111.  585,  75  N.  E.  1062;  Ba- 
ker V.  Jacobson,  183  111.  71,  55 
N.  E.  724;  Heffron  v.  Gage,  149  111. 
182,  36  N.  E.  5G9;  Junk  v.  Zieske, 
177  111.  App.  103;  Salomon  v.  Stod- 
dard, 107  111.  App.  227;  Scott  v. 
Carl,  24  Pa.  Super.  Ct.  460;  Ver- 
mont L.  &c.  Co.  V.  Greer,  19  Wash. 
611,  53  Pac.  1103;  Scholey  v.  De 
Mattos,  18  Wash.  504,  52  Pac.  242; 
Ames  V.  Bigelow,  15  Wash.  532,  46 
Pac.  1046. 

»=  Purvis  V.  Frlnk,  57  Fla.  519,  49 
So.  1023;  Patten  v.  Pepper  Hotel 
Co.,  153  Cal.  460,  96  Pac.  296;  Cun- 
ningham V.  McCready,  219  Pa.  594, 
69  Atl.  82;  Matheson  v.  Rogers,  84 
S.  Car.  458,  65  S.  E.  1054.  One  thou- 
sand dollars  reasonable  for  fore- 
closure of  $10,000  mortgage.  Coolin 
V.  Anderson  (Idaho),  140  Pac.  969. 
In  the  absence  of  evidence  the  court 
may  find  that  the  amount  fixed  by 
the  mortgage  is  reasonable.  Berk- 
eley Bank  of  Savings  &c.  Co.  v. 
Miller   (Cal.),  137  Pac.  1101. 

"■  Thrasher  v.  Moran,  146  Cal.  683, 
81  Pac.  32;  Luddy  v.  Pavkovich, 
137  Cal.  284,  70  Pac.  177. 

°°Langley  v.  Andrews,  142  Ala. 
665,  38  So.  238;  Buszin  v.  Martino- 
wicz,  178  111.  App.  519;  McLane  v. 
Abrams,  2  Nev.  199;  Cox  v.  Smith, 
1  Nev.  161,  90  Am.  Dec.  476;  Shreve 
v.  Harvey,  74  N.  J.  Bq.  336,  70  Atl. 
671;   Armijo  v.  Henry,  14  N.  Mex. 


181,  89  Pac.  305;  Balfour  v.  Davis, 
14  Ore.  47.  In  Daly  v.  Maitland, 
88  Pa.  St.  384,  32  Am.  Rep.  457,  a 
stipulation  for  a  commission  of  5 
per  cent,  on  a  mortgage  of  $14,000 
was  considered  to  be  unreasonable. 
If  the  court  allows  as  attorney's 
fees  a  sum  greater  than  that  stipu- 
lated in  the  mortgage,  the  plaintiff 
may  remit  the  excess  before  appeal, 
giving  notice  to  the  defendant.  Kil- 
lops  V.  Stephens,  73  Wis.  Ill,  40  N. 
W.  652.  gee  ante  §§  359,  635  and 
post  §  1923. 

^^  Augustine  v.  Doud,  1  Bradw. 
(111.)  588;  Bryan  v.  Bryan,  139  Ga. 
51,  76  S.  E.  563;  Crowe  v.  Kennedy, 
127  111.  App.  189;  Succession  of 
Howell,  121  La.  955,  46  So.  933. 
But  see  Thrasher  v.  Moran,  146  Cal. 
683,  81  Pac.  32. 

="Palmeter  v.  Carey,  63  Wis.  426, 
21  N.  W.  793,  23  N.  W.  586. 

=»Alden  v.  Pryal,  60  Cal.  215. 
Testimony  may  be  taken  by  the 
court,  or  a  master,  to  ascertain 
what  a  reasonable  fee  in  the  case 
is;  but  it  is  error  to  allow  the  fee 
without  taking  such  testimony.  The 
record  should  show  that  the  allow- 
ance was  made  upon  proper  testi- 
mony. Long  V.  Herrick,  28  Fla. 
755,  8  So.  50;  Kellogg  v.  Singer 
Mfg.  Co.,  35  Fla.  99,  17  So.  68;  Jones 
V.  Schulmeyer,  39  Ind.  119;  McGill 
V.  Griffin,  32  Iowa  445;  Williams  v. 
Meeker,  29  Iowa  292;  Nelson  v. 
Everett,  29  Iowa  184;  Tholen  v. 
Duffy,  7  Kans.  405.  An  allowance 
of  $1,000  on  the  foreclosure  of  a 
$40,000  mortgage  not  unreasonable. 
Nix  V.  Thackaberry,  240  111.  352,  88 
N.  E.  811. 
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liable  for  them;''  he  can  not  recover  such  fees  for  personally  prose- 
cuting his  foreclosure.^"  It  is  not  necessary  that  there  should  be  any 
averment  that  the  amount  of  fees  stipulated  for  in  the  deed  is  reason- 
able, as  they  are  a  mere  incident  to  the  cause  of  action,  and  may  be 
fixed  by  the  court  at  its  discretion.*^  If  there  be  no  stipulation  in  the 
mortgage  for  counsel  fees  they  can  not  be  recovered.*^  In  some  juris- 
dictions, however,  the  fees  may  be  allowed  where  they  are  provided  for 
in  the  notes  though  the  mortgage  is  silent  on  the  subject.*^  The  right 
entitle  the  plaintiff  to  counsel  fees  unless  he  has  paid  them  or  become 
to  the  fees  is  wholly  a  matter  of  contract,  unless  provided  for  by 
statute.**  Indorsers  of  the  mortgage  note  may  waive  objection  to  a 
stipulation  in  the  mortgage  as  to  attorney's  fees,  and  their  waiver  is 
a  ratiiieation  of  the  maker's  act  in  making  the  stipulation,  and  they 
can  not  object  to  a  judgment  which  includes  the  payment  of  such 
fees.*^    In  Pennsylvania,  however,  a  stipulation  for  the  payment  of 


'^  Bank  v.  Treadwell,  55  Cal.  379; 
Broadbent  v.  Brumback,  2  Idaho 
336,  16  Pac.  555;  Reed  v.  Catlin,  49 
Wis.  686,  6  N.  W.  326.  See  also  Pol- 
lard V.  American  Freehold  Land 
Mtg.  Co.,  139  Ala.  183,  35  So.  767. 

"Patterson  v.  Donner,  48  Cal. 
369;  Reed  v.  Catlin,  49  Wis.  686,  6 
N.  W.  326. 

■^  First  Nat.  Bank  v.  Holt,  87  Cal. 
158,  25  Pac.  272;  Carriere  v.  Min- 
turn,  5  Cal.  435. 

«^ Perry  v.  Seals  (Ala.),  65  So. 
151;  Sichel  v.  CarrlUo,  42  Cal. 
493;  Hamlin  v.  Rogers,  78  Ga.  631, 
5  So.  125;  Stover  v.  Johnnycake,  9 
Kans.  367;  Howell  v.  Pool,  92  N. 
Car.  450;  Wylie  v.  Karner,  54  Wis. 
591,  12  N.  W.  57.  In  California, 
when  a  mortgage  provides  for  an 
attorney's  fee,  the  court  can  not  al- 
low more  than  is  stipulated  for. 
Monroe  v.  Fohl,  72  Cal.  568,  14  Pac. 
514.  An  allowance  in  excess  of 
the  sum  stipulated  for  in  the 
mortgage  may  be  remitted,  either 
before  or  after  judgment,  and  the 
error  cured.  Killops  v.  Stephens, 
73  Wis.  Ill,  40  N.  W.  652.  A  pro- 
vision in  a  mortgage  for  reasonable 
attorney's  fees  to  be  taxed  by  the 
court  and  Included  in  the  bill  of 
costs  without  any  provision  that 
there  shall  be  a  lien  upon  the  mort- 
gaged property  does  not  authorize 
a  decree  that  puch  fees  shall  be  a 
lien   under   the   mortgage.    Orange 


Growers'  Bank  v.  Duncan,  133  Cal. 
254,  65  Pac.  469;  Russell  v.  Findley, 
122  Cal.  478,  55  Pac.  143. 

« Worth  V.  Worth,  155  Cal.  599, 
102  Pac.  663.  See  also  National 
Bank  v.  Mulford,  17  Cal.  App.  551, 

120  Pac.  446. 

"Code  of  Civ.  Pro.  New  York,  § 
3253;  Faulk  v.  Hobbie  Grocery  Co., 
178  Ala.  254,  59  So.  450;  John 
Brickell  Co.  v.  Sutro,  11  Cal.  App. 
460,  105  Pac.  948;  Johnson  v.  Clegg, 

121  111.  App.  550;  Goode  v.  Colorado 
Inv.  Loan  Co.,  16  N.  Mex.  461,  117 
Pac.  856;  Hunt  v.  Chapman,  62  N. 
Y.  333;  O'Neil  v.  Gray,  39  Hun  (N. 
Y.)  566;  Bockes  v.  Hathorn,  17  Hun 
(N.  Y.)  87.  For  circumstances  un- 
der which  the  stipulated  attorney's 
fees  will  not  be  allowed,  see  Parks 
v.  Allen,  42  Mich.  482,  4  N.  W.  227; 
Soles  V.  Sheppard,  99  111.  616.  When 
attorney's  fees  may  be  allowed  on 
a  cross-bill,  see  Town  v.  Alexan- 
der, 185  111.  254,  56  N.  E.  1111. 
Where  the  trustee  in  a  deed  secur- 
ing a  loan  refuses  to  act,  and  the 
creditor  forecloses,  he  is  not  en- 
titled to  the  attorney's  fee  provided 
in  the  deed  to  be  paid  to  the  trustee 
on  foreclosure.  Kinney  v.  Colum- 
bia Sav.  &c.  Assn.,  113  Fed.  359. 

^=  Georgia  R.  Co.  v.  Pendleton,  87 
Ga.  751, 13  S.  E.  822.  In  this  case  one 
of  the  indorsers  being  the  president 
of  the  corporation  which  executed 
the  mortgage,  -and  he  signing  the 
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attorney's  commissions  upon  mortgages  is  valid  and  not  controlled  by 
statute,  but  it  is  nevertheless  regarded  as  in  the  nature  of  a  penalty 
rather  than  as  liquidated  damages,  and  is  subject  to  the  equitable  con- 
trol of  the  court,  and  will  be  enforced  only  to  the  extent  of  compen- 
sating the  mortgagee  for  reasonable  and  necessary  expenses  of  col- 
lection.*" A  stipulation  allowing,  in  case  of  suit,  five  per  cent,  attor- 
ney's commissions  on  the  fifteen  thousand  dollars  involved,  was  held 
to  be  unreasonable,  an  allowance  of  two  per  cent,  being  sufficient.*^ 
Under  a  stipulation  for  the  payment  of  attorney's  fees  in  case  a  suit 
for  foreclosure  is  brought,  payment  or  tender  of  payment  of  the 
mortgage  debt  after  the  bringing  of  suit  but  before  judgment  does  not 
relieve  the  mortgagor  from  his  agreement.**  But  if  it  appears  that 
no  demand  of  payment  was  made  before  entry  of  judgment,  and  that 
the  debtor  promptly  paid  or  offered  to  pay  the  debt,  interest,  and  costs 
at  maturity,  the  creditor  can  not  recover  attorney's  commissions.  In 
such  case  the  necessity  of  resorting  to  the  services  of  an  attorney  does 
not  appear.*^  Attorney's  fees  may  be  refused  where  a  foreclosure  suit 
is  prematurely  commenced  and  the  mortgagor  tenders  the  amount  due 
on  the  mortgage  before  the  time  stipulated.^*  Under  a  stipulation  in 
a  power  of  sale  mortgage  for  the  payment  of  attorneys  fees  in  the 
event  it  becomes  necessary  to  employ  an  attorney  to  collect  any  part 
of  the  mortgage  debt  or  to  foreclose  the  mortgage,  if  foreclosure  is 
made  by  bill  in  equity,  the  bill  should  allege  sufficient  facts  to  show 
that  this  form  of  foreclosure  was  necessary;  and  an  averment  that 
such  a  foreclosure  was  necessary,  because  the  mortgagee  could  not 
purchase  at  his  own  sale  under  the  power  contained  in  the  mortgage, 
and  without  the  power  to  so  do  the  property  would  not  bring  its  full 
value,  sufficiently  shows  the  necessity  of  a  foreclosure  in  equity.  °^ 
Under  a  stipulation  in  the  mortgage  that  an  attorney's  fee  shall  be  al- 
lowed if  the  mortgage  is  "collected  by  suit,"  if  the  mortgagee  is  made 

same  as  president,  his  assent  to  the  47  N.  "W.  1072;  Warwick  Iron  Co.  v. 

stipulation  as  to  attorney's  fees  was  Morton,  148  Pa.  St.  72,  23  Atl.  1065; 

given     thereby,     and     no     further  Imler  v.  Imler,  94  Pa.  St.  372. 

waiver  as  to  him  was  necessary.  -"Lindley  v.  Ross,  137  Pa.  St.  629, 

"Wilson  V.  Ott,  173  Pa.  St.  253,  20  Atl.  944;  Moore's  Appeal,  110  Pa. 
34  Atl.  23,  51  Am.  St.  767;  Lewis  v.  St.  433,  1  Atl.  593;  Johnson  v. 
Germania  Sav.  Bank,  96  Pa.  St.  86;  Marsh,  21  W.  N.  Cas.  570.  If  the 
Daly  V.  Maitland,  88  Pa.  ,St.  384,  32  mortgage  is  overdue,  a  previous  de- 
Am.  Rep.  457.  mand  is  not  necessary.     Walker  v. 

"  Warwick  Iron  Co.  v.  Morton,  148  Dickson,  175  Pa.  St.  204,  34  Atl.  646. 

Pa.    St.    72,   23   Atl.    1065;    Daly   v.  ""Taylor  v.  King   (S.  Car.),  81  S. 

Maitland,  88  Pa.   St.  384;    Franklin  E.  172. 

V.  Kurtz,  3  Del.  Co.   (Pa.)   590.  "Wells  v.  American  Mtg.  Co.,  109 

«Mjones  v.  Bank,  45  Minn.   335,  Ala.  430,  20  So.  136. 
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a  defendant  in  an  action  for  partition,  and  has  judgment  for  his  note, 
the  note  is  "collected  by  suit,"  and  the  mortgagee  is  entitled  to  the  at- 
torney's fee.^^  Where  a  mortgage  provided  that  out  of  the  money  aris- 
ing from  a  sale  there  might  be  retained  the  principal  and  interest, 
together  with  costs  of  sale  and  foreclosure,  including  counsel  fees  at 
a  stipulated  rate,  on  the  amount  found  by  the  decree,  it  was  held  that, 
in  case  of  payment  after  suit  but  before  decree,  the  mortgagee  was  not 
entitled  to  recover  fees.^'  A  stipulation  for  attorney's  fees  in  case  "it 
shall  become  necessary  to  employ  an  attorney  to  foreclose  the  mort- 
gage, or  collect  any  part  of  the  debt,"  does  not  entitle  the  mortgagee 
to  attorney's  fees  incurred  in  the  prosecution  of  a  suit  to  compel  the 
mortgagor  to  affirm  or  disaffirm  a  sale  under  a  power  in  the  mort- 
gage, at  which  the  mortgagee  became  the  purchaser,  without  being 
authorized  thereto  in  the  mortgage.^*  A  stipulation  for  reasonable 
attorney's  fees  where  a  tender  of  the  amount  of  the  mortgage  is  made 
after  a  foreclosure  has  been  commenced,  is  satisfied  by  a  tender  of  a 
reasonable  compensation  for  the  attorney  down  to  the  time  of  the 
tender."''  A  trustee  in  a  trust  deed,  who  is  also  an  attorney  at  law,  is 
not  entitled  to  an  allowance  for  professional  services  rendered  in  fore- 
closing the  deed  in  his  own  behalf  and  for  his  cocomplainant,  the 
holder  of  the  note,  although  the  deed  provides  for  the  allowance  of  a 
reasonable  sum  for  complainant's  solicitor's  fee.  A  trustee  in  a  trust 
deed  is  the  representative  and  trustee  of  both  parties  to  the  instru- 
ment, and  he  must  act  fairly  and  impartially,  and  not  in  the  exclusive 
interest  of  either.'^'  There  must  be  some  proof  of  the  value  of  services 
rendered,  when  the  amount  is  not  fixed  by  the  contract,  and  this  may 
be  shown  by  evidence  of  attorneys  familiar  with  the  pay  for  like  serv- 
ices in  the  community.  ^^    Where  the  mortgage  provides  for  reasonable 

""Branyon  v.  Kay,  33  S.  Car.  283,  Land  Mtg.  Co.,  103  Ala.  289,  16  So. 

11  S.  E.  970.     Attorney's  fees  may  801. 

be  allowed  to  a  prior  mortgagee  who  ■"  Smith  v.  Jackson,  153   111.  399, 

is  not  made  a  party  to  a  foreclosure  39  N.  B.  130. 

suit    by    a    subsequent    mortgagee,  '"Gantzer    v.    Schmeltz,    206    111. 

and    the    prior    mortgagee    answers  560,  69  N.  B.  584;    Gray  v.  Robert- 

and    files    a    cross-bill    and    obtains  son,  174  111.  242,  51  N.  B.  248.    But 

foreclosure  of  his  mortgage.     Shaft-  see  Gale  v.  Carter,  164  111.  App.  545. 

ner   v.   Appleman,    170    III.    281,    48  The  rule  would  seem  to  apply  to  a 

N.  E.  978.  law  firm  of  which  the  trustee  is  a 

"» Lammon  v.  Austin,  6  Wash.  St.  niember.    Touhy  v.  McCagg,  121  111. 

199,  33   Pac.   355,   citing  Monroe  v.  App.  93;   Touhy  v.  McCagg,  134  111. 

Fohl,    72    Cal.    568,    14    Pac.    514;  App.  56;  Gale  v.  Carter,  154  111.  App. 

Schmidt   v.   Potter,    35    Iowa    426;  478;  Stein  v.  Kaun,  244  111.  82,  91  N. 

Stover  v.  Johnnycake,  9  Kans.  367;  B.  77. 

"Wylie  V.  Karner,  54  Wis.  591,  12  N.  "  Pollard    v.    American    Freehold 

W.  57.  Land  Mtg.  Co.,  139  Ala.  183,  35  So. 

"Pollard    V.    American    Freehold  767;    Unity  Co.  v.  Equitable  Trust 
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attorney's  fees,  and  the  note  provides  for  a  named  fee,  the  note  is  some 
evidence  as  to  the  amount  to  be  allowed."*  Where  the  judgment  fore- 
closing a  mortgage  is  vacated,  no  attorney's  fees  are  due  at  the  time  of 
the  order  of  vacation."'  Attorney's  fees  may  be  refused  in  cases  where 
the  action  instead  of  being  one  in  foreclosure  is  an  action  to  have  a 
deed  declared  a  mortgage.*"  No  attorney's  fee  may  be  allowed  where 
the  mortgage  is  not  matured  by  breach  of  condition  by  the  mortgagor, 
but  is  caused  solely  by  the  insolvency  of  the  mortgagee."^ 

§  1606a.  Stipulation  for  attorney's  fee  as  usury — ^Itliscellaneous 
matters. — A  stipulation  to  pay  a  reasonable  attorney's  fee  for  fore- 
closure, to  be  taxed  in  the  judgment,  is  not  usurious  and  will  be  en- 
forced."^  The  debtor,  by  neglecting  or  refusing  to  pay,  imposes,  upon 
the  mortgagee  the  expense  of  resorting  to  law  to  enforce  his  rights, 
and  it  is  only  just  that  the  expenses  of  foreclosure  should  be  borne 
by  the  party  whose  own  wrong  has  made  it  necessary  to  incur  them. 
A  stipulation  for  the  payment  of  an  attorney's  fee  of  twenty-five  dol- 
lars on  the  foreclosure  of  a  mortgage  of  eleven  thousand  dollars  is  not 
unreasonable.  Nor  is  a  stipulation  for  two  hundred  and  fifty  dollars 
in  a  mortgage  for  nine  thousand  dollars.*^  It  is  presumed  that  such 
stipulations  are  made  in  reference  to  the  costs  and  expenses  otherwise 
chargeable,  and  that  such  fee  is  an  allowance  additional  to  these.**  A 

Co.,  204  111.  595,  68  N.  E.  654;  Way-  Gower  v.  Carter,  3  Iowa  244,  66  Am. 

mire  v.  Shipley,  52  Ore.  464,  97  Pac.  Dec.  71;  Griswold  v.  Taylor,  8  Minn. 

807;    Kurtz  v.  Ogden  Canyon  Sani-  342;    Tallman  v.   Truesdell,   3  Wis. 

tarium   Co.,   37   Utah   313,   108   Pac.  443.      In    Williams    v.    Meeker,    29 

14.    But  see  Wright  v.  Conservative  Iowa  292,  an  attorney's  fee  of  $75 

Inv.  Co.,  49  Ore.  177,  89  Pac.  387.  was    allowed.      National    Bank    v. 

^Merrell  v.  Ridgely,  62  Fla.  546,  Danforth,   80   Ga.   55,   7   S.   E.   546; 

57  So.  352.     See  also  Firestone  Coal  Merck  v.  Mortgage  Co.,  79  Ga.  213, 

Co.  V.  McKissick,  24  Colo.  App.  294,  7  S.  B.  265;  Farwell  v.  Bigelow,  112 

134  Pac.  147.  Mich.  285,  70  N.  W.  579.     See  ante 

■^  Gibson  v.  Bethea,  95  S.  Car.  343,  §  635  and  post  §  1923. 

78  S.  E.  1025.  "^Telford  v.  Garrels,  132  111.  550, 

""McCurdy  v.   Boring    (N.   Dak.),  24  N.  B.  573.     As  to  reasonable  al- 

146  N.  W.  730.  lowance,  see  also  Mclntire  v.  Yates, 

"Union  Trust  Co.  v.  Shilling,  30  104  111.  491.     An  allowance  of  $781 

Ind.  App.  543,  66  N.  E.  699.  in  foreclosing  a  mortgage  for  $15,000 

"Machine  Co.  v.  Moreno,  6  Saw-  was   not  regarded   as   unreasonable 

yer  (U   S  )  35;  Broadbent  v.  Brum-  in   Cohn  v.   Northwestern   Mut.   L. 

back,  2  Idaho  366,  16  Pac.  555;  Ab-  Ins.  Co.,  185   III.   340,  57  N.  E.  38. 

bott  v.  Stone,  172  111.  634,  50  N.  E.  See  also  Thornton  v.  Commonwealth 

328;    Mills  Co.  Nat.  Bank  v.  Perry,  Loan  Assn.,  181  111.  456,  54  N.  E. 

72  Iowa  15,  33  N.  W.  341,  2  Am.  St.  1037;    Casler  v.  Byers,  129  111.   657, 

228;  McGill  v.  Griffin,  32  Iowa  445;  22  N.  E.  507;  Mclntire  v.  Yates,  104 

Weatherby  v.  Smith,  30  Iowa  131;  111.  491. 

Nelson    v.    Everett,    29    Iowa    184;  <"  Hitchcock   v.   Merrick,   15   Wis. 

Conrad  v.  Gibbon,  29  Iowa  120;  Gil-  522;    Rice   v.    Cribb,   12   Wis.    179; 

more    v.    Ferguson,    28    Iowa    220;  Boyd  v.  Sumner,  10  Wis.  41;   Tall- 
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stipulation  of  five  per  cent,  of  the  amount  of  the  mortgage  for  counsel 
fees  is  additional  to  the  cost  recoverable  by  statute.^^  A  provision  in 
the  mortgage  that  the  mortgagor  shall  in  case  of  foreclosure  pay  the 
costs,  "and  fifty  dollars  as  liquidated  damages  for  the  foreclosure  of 
the  mortgage,"  was  held  to  be  void,  because  so  indefinite  that  the  court 
could  not  tell  whether  the  payment  was  intended  to  be  for  something 
legal  or  illegal.  A  judgment  rendered  under  such  a  stipulation  for 
fifty  dollars  as  attorney's  fees  was  declared  erroneous.^"  But  a  stipu- 
lation that  the  mortgagee  shall  be  entitled  "to  a  judgment  for,  the 
possession  of  said  premises,  and  costs,  expenses,  and  attorney's  fees  of 
ten  per  cent,  of  the  amount  due  for  foreclosing  said  mortgage,"  is  valid ; 
and  on  a  mortgage  debt  of  four  thousand  dollars  or  less,  the  amount 
is  not  so  excessive  that  a  court  of  equity  will  refuse  to  enforce  it.*^ 
Under  a  provision  in  a  power  of  sale  for  an  attorney's  fee  in  case  of 
foreclosure,  no  allowance  can  be  made  if  the  mortgage  is  foreclosed  in 
chancery  instead.^'  A  stipulation  that  "an  attorney's  fee  of  fifty  dol- 
lars for  foreclosure,  with  costs  of  suit  and  accruing  costs,"  shall  be 
taxed  against  the  mortgagor,  does  not  authorize  such  a  fee  in  case 
there  be  a  decree  for  foreclosure,  and  the  mortgagor  pays  the  debt 
after  a  suit  is  commenced,  but  before  a  decree  of  sale  is  entered.'" 
A  stipulation  for  attorney's  fees  in  case  of  a  foreclosure  in  equity  or 
by  sale  under  the  power  of  sale  does  not  authorize  such  fees  incurred 
in  an  action  to  compel  the  mortgagor  to  elect  to  afiirm  or  avoid  a  sale 
under  the  power  to  the  mortgagee.'"'  A  stipulation  for  an  attorney's 
fee  in  a  mortgage,  made  while  a  statute  allowing  such  a  fee  was  in 
force,  is  not  affected  by  a  repeal  of  that  act.'^  A  mortgagee  in  whose 
favor  there  is  a  stipulation  that  he  shall  be  entitled  to  an  attorney's 
fee  in  any  action  that  he  may  bring  on  the  mortgage  may  claim  such 
fee  when,  as  a  defendant  in  a  foreclosure  suit,  he  sets  up  his  cause  of 

man  v.  Truesdell,   3  Wis.   443.     In  "  Sharp  v.  Barker,  11  Kans.  381. 

Remington  v.  Willard,  15  Wis.  583,  ""Van     Marter    v.     McMillan,     39 

the  mortgage  stipulated  for  a  fee  of  Mich.  304;   Sage  v.  Riggs,  12  Mich. 

$75,  and  the  court  allowed  under  the  313;   Hardwick  v.  Bassett,  29  Mich. 

Code  five  per  cent,  on  the  amount  17.     In   this   case   the   court   below 

due,  being  a  very  much  larger  sum.  thought  a  fee  of  $75  "a  reasonable 

A    stipulation    for    $100    solicitor's  number    of    dollars,"    according    to 

fees,  in  a  mortgage  for  $10,000,  was  the  terms  of  the  mortgage, 

enforced  in  Pierce  v.  Kneeland,  16  "Jennings    v.    McKay,    19    Kans. 

Wis.  672,  84  Am.  Dec.  726.  120,  distinguished  from  Life  Assn. 

°=Gronfier  v.  Minturn,  5  Cal.  492;  v.  Dale,  17  Kans.  185. 

Carriere  v.  Minturn,  5  Cal.  435.  '"Pollard    v.    American    Freehold 

™Foote  v.  Sprague,  13  Kans.  155;  L.  &  M.  Co.,  103  Ala.  289,  16  So.  801. 

Stover  V.  Johnnycake,  9  Kans.  367;  "White  v.  Rourke,  11  Nebr.  519. 
Tholen  v.  Duffy,  7  Kans.  405;  Kurtz 
V.  Sponable,  6  Kans.  395. 
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action,  for  this  is  in  effect  bringing  an  action  on  the  mortgage.'^  Un- 
der a  stipulation  that  a  trustee  in  a  deed  of  trust  shall  be  paid  his  fees 
and  charges  in  executing  his  trust,  including  attorney's  fees  for  fore- 
closure, an  allowance  of  two  thousand  two  hundred  and  fifty  dollars 
was  made  where  the  mortgage  debt  was  forty-three  thousand  dollars.'^ 

§  1606b.  Attorney's  fees  under  statutes  of  other  states. — The 
statute  of  another  state  allowing  an  attorney's  fee  will  not  be  enforced 
in  a  state  where  such  a  fee  is  not  allowed,  though  the  mortgage  and 
mortgage  note  both  expressly  provide  that  they  are  to  be  construed 
by  the  laws  of  such  other  state.  The  laws  of  the  place  of  the  forum 
govern  the  application  of  the  remedy,  such  as  the  recovery  of  costs 
and  the  like.''^ 

§  1606c.  Expenses  provided  in  mortgage. — An  allowance  may  be 
made  to  a  mortgagee  for  expenses  incurred  in  a  foreclosure  suit  aside 
from  an  allowance  for  attorney's  fees,  where  the  mortgage  so  pro- 
vides.'^  Thus  where  the  mortgage  provides  that  on  redemption  the 
mortgagor  shall  pay  the  cost  of  repairs,  taxes  and  insurance  paid  by 
the  mortgagee,  the  amount  of  these  items  may  be  included  in  the  fore- 
closure decree.^'  But  a  trust  deed  which  allows  the  payment  of  so- 
licitor's fees,  "and  all  other  expenses  of  the  trust,"  does  not  warrant 
the  payment  of  the  cost  of  an  abstract  of  title,  and  expenses  incurred 
in  procuring  information  preparatory  to  bringing  suit  for  fore- 
closure.''^ An  allowance  can  not  be  made  to  the  mortgagor  for  coun- 
sel fees  when  the  property  is  insufficient  to  pay  the  mortgage  debt.'* 
ISTo  allowance  for  attorney's  fees  provided  for  in  the  mortgage  note 
can  be  made  when  the  mortgage  expressly  declares  that  it  is  given 
to  secure  the  payment  of  the  principal  and  interest  of  the  note.''* 
Courts  of  equity  may  allow  a  mortgagee  counsel  fees  incurred  in  de- 
fending his  title,  without  any  express  contract;*"  but  fees  paid  to 

"Lanoue  v.  McKinnon,  19  Kans.  in.  the  mortgage   exceeds   that   al- 

408.  lowed   by   law,   one   who   has   pur- 

"  Guignon  v.  Union  Trust  Co.,  156  chased,  subject  to  the  mortgage,  !is 

111.  135,  40  N.  E.  556,  47  Am.  St.  186.  not  required  to  pay  more  than  the 

"Security  Co.   v.   Eyer,   36   Nebr.  statutory    allowance.      First    M.    E. 

507,  54  N.  W.  838,  38  Am.  St.  735.  Church  v.  Fadden,  8  N.  Dak.  162,  77 

"  Mercantile    Trust    Co.    v.    Mis-  N.  W.  615. 

souri,  K.  &c.  R.  Co.,  41  Fed.  8.  "Mei-cantile    Trust    Co.    v.    Mis- 

"Prybeski     v.     Piechoviak,     170  souri,  K.  &c.  R.  Co.,  41  Fed.  8. 

Mich.  572,  136  N.  W.  371.  '•'  Rafterty  v.  High,  108  Cal.  xvii, 

"Cheltenham   Imp.   Co.  v.  White  41  Pac.  489. 

head,   128    111.   279,   21   N.   B.    569;  ^'Lomax   v.    Hide,    2    'Vern.    185; 

Equitable  L.  Assur.  Soc.  v.  Olyphant,  Hunt  v.  Fownes,  9  Ves.  70. 
10  N.  Y.  S.  659.    If  the  fee  specified 
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counsel,  for  resisting  an  application  by  the  assignee  in  bankruptcy  of 
the  mortgagor  to  enjoin  a  sale  under  a  power  in  the  mortgage,  do  not 
constitute  a  payment  in  defense  of  the  mortgage  title.*^  A  stipulation 
in  a  mortgage  that  the  mortgagor  shall  pay  the  "expenses  incurred  in 
procuring  and  continuing  abstracts  of  title"  for  the  purposes  of  the 
foreclosure  suit  has  been  regarded  as  not  allowable,  but  obnoxious  to 
public  policy.^^ 

§  1607.  Costs  of  irregular  attempts  at  foreclosiire. — ^An  irregular 
attempt  at  foreclosure,  abandoned  after  a  single  publication  of  the  no- 
tice on  account  of  a  defect  in  this,  does  not  entitle  the  mortgagee  to 
any  attorney's  fee  provided  for  in  the  mortgage  upon  a  foreclosure  of 
it.  By  declining  a  tender  of  the  full  amount  due,  because  such  fee  is 
not  paid  in  addition,  he  renders  himself  liable  to  a  statutory  penalty 
for  refusing  to  discharge  a  mortgage.^'  A  mortgagee  is  not  generally 
entitled  to  costs  of  a  foreclosure  defective  through  an  error  of  his  own 
in  the  proceedings,  whereby  a  new  foreclosure  is  rendered  necessary.** 
Where  a  mortgage  provided  that  "in  the  event  of  foreclosure  sixty 
dollars  attorney's  fee  shall  be  by  the  court  also  taxed,  and  included 
in  the  decree  of  foreclosure,"  it  was  held  that  a  tender  before  decree 
not  including  this  fee  was  good,  and  that  this  fee  could  not  be  col- 
lected except  by  having  it  taxed  in  the  decree.®^  But  where  a  mort- 
gage provided  that,  in  case  a  settlement  was  made  after  a  suit  to  fore- 
close was  instituted,  there  should  be  taxed  as  costs  "and  included  in 
the  judgment  the  sum  of  two  hundred  and  fifty  dollars  for  attorney's 
fees,  and  the  defendant  without  answering  paid  into  court  the  mort- 
gage debt  and  the  ordinary  costs,  which  the  plaintiff  accepted  and 
the  suit  on  motion  of  the  defendants  was  dismissed,  the  acceptance  of 
the  amount  deposited  was  held  not  to  estop  the  plaintiff  from  claim- 
ing the  stipulated  attorney's  fees,  and  the  order  dismissing  the  suit 
was  vacated.  *° 

=»Maus  V.  McKellip,  38  Md.  231.  "Clark  v.  Stilson,  36  Mich.  482. 

"Northwestern   Mut.   L.    Ins.   Co.  ""Schmidt  v.  Potter,  35  Iowa  426. 

v.  Butler,  57  Nebr.  198,  77  N.  W.  667.  *=  Hoyt  v.  Smith,  4  Wash.  St.  640, 

"=  Collar  V.  Harrison,  30  Mich.  66.  30  Pac.  665. 
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I.    Mode  and  Terms  of  Sale 

Section  Section 

1608.  Sale  by  the  court  through  its    1612.  Notice  of  sale. 

officers.  1613.  Terms  of  sale. 

1609.  Estate  and  interest  sold.  1614.  Deposit  required. 

161(J.  Subsequent    incumbrances.  1614a.  Mortgagee      purchasing      a  t 
1611.  Determination     of     priorities  sale. 

before  and  after  sale.  1615.  Sale  on  credit. 
1611a.  Appraisement  for  sale. 

§  1608.  Sale  by  the  court  through  its  officers. — A  sale  under  a  de- 
cree of  court  is  in  contemplation  of  law  the  act  of  the  court.  It  is  made 
through  the  instrumentality  of  some  oflScer  designated  by  statute  or 
appointed  by  the  court.  Whatever  name  be  given  to  this  officer,  vrhether 
master  in  chancery,  referee,  trustee,  commissioner,  or  sheriff,^  in  mak- 
ing the  sale  he  acts  as  the  agent  of  the  court,  and  must  report  to  it 
his  doings  in  the  execution  of  its  order.  This  report  should  set  out 
all  the  proceedings  incident  to  the  sale,  the  manner  and  particulars 

'Heyer  v.   Deaves,   2   Johns.   Ch.  office  afterward  expires  before  the 

(N.    Y.)    154;    Mayer    v.    Wick,    15  sale.     Cord  v.  Hirsch,  17  Wis.  403. 

Ohio  St.  548.     In  the  federal  courts  That  the  person  appointed  to  make 

the    sale    is    usually    made    by    the  the  sale  is  styled  in  the  decree   a 

marshal  of  the  district,  or  by  a  mas-  "commissioner"  instead  of  "master," 

ter  specially  appointed.     Blossom  v.  is  no  ground  for  setting  aside  th3 

Railroad  Co.,   3  Wall.    (IT.   S.)    196,  sale,  when  the  authority  and  duties 

235,   18   L.   ed.   43.     The  sheriff   or  prescribed  are  the  same.     Mann  v. 

other  officer  to  whom  the  order  is  Jennings,  25  Fla.  730,  6  So.  771. 
given  may  sell,  though  his  term  of 

193 
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of  it,  the  conveyance  to  the  purchaser,  and  the  payment  of  the  pro- 
ceeds." When  the  sale  is  confirmed  it  becomes  the  act  of  the  court,  or, 
in  other  words,  a  judicial  sale ;  but,  until  confirmed,  no  title  passes  to 
the  purchaser.^  In  this  respect  the  sale  is  unlike  a  sherifi's  sale,  which 
is  a  ministerial  act,  and  the  ofScer,  and  not  the  court,  is  regarded  as 
the  vendor ;  and  which,  if  made  conformably  to  law,  is  final  and  valid, 
and  passes  the  title.*  On  a  sale  of  the  mortgaged  premises  by  a  referee, 
all  the  proceedings,  from  appointment  of  the  referee  to  final  confirma- 
tion of  his  report  of  sale,  including  the  passing  of  title  to  the  vendee 
and  distribution  of  the  proceeds,  are  under  the  direction  and  control 
of  the  court ;  and  the  court  may  confirm  or  reject  the  referee's  report, 
or  stay  the  sale,  in  its  judicial  discretion.^ 

A  decree  of  foreclosure  and  sale  is  not  outlawed  by  the  expiration 
of  twenty  years,  or  of  any  number  of  years,  and  the  question  whether 
the  decree  will  be  enforced  by  sale  after  a  long  lapse  of  time  is  one 
for  the  court  to  decide,  upon  a  consideration  of  all  the  facts,®  and  its 
decision  upon  such  a  question  is  not  generally  appealable.'' 

After  the  death  of  the  defendant  mortgagor  the  court  may  make  an 
order  providing  for  carrying  out  a  decree  of  foreclosure  without  re- 


'Por  form  of  report  used  in  New 
York,  see  5  Wait's  Practice,  228. 
=  Blossom  V.  Railroad  Co.,  3  Wall. 

(U.   S.)    196,  18   L.   ed.   43;    Minne- 
sota R.  Co.  V.  St.  Paul  Co.,  2  Wall. 

(U.  S.)  609,  17  L.  ed.  886;  Thorn 
V.  Ingram,  25  Ark.  52;  Southern 
Bank  v.  Humphreys,  47  111.  227; 
Bozza  v.  Rowe,  30  111.  198,  83  Am. 
Dec.  184;  Penn  v.  Heisey,  19  111. 
295,  68  Am.  Dec.  597;  Ayers  v. 
Baumgarten,  15  111.  444;  Young  v. 
Keogh,  11  111.  642;  Mills  v.  Ral- 
ston, 10  Kans.  206;  Forman  v.  Hunt, 
3  Dana  (Ky.)  614;  Hurt  v.  Stull,  4 
Md.  Ch.  391;  Sewall  v.  Costigan,  1 
Md.  Ch.  208;  Wagner  v.  Cohen,  6 
Gill  (Md.)  97,  46  Am.  Dec.  660; 
Mason  v.  Osgood,  64  N.  Car.  467; 
Moore  v.  Shultz,  13  Pa.  St.  98,  53 
Am.  Dec.  446;  Vandever  v.  Baker, 
13  Pa.  St.  121;  Yerby  v.  Hill,  16 
Tex.  377;  Griffith  v.  Fowler,  18  Vt. 
390. 

*  Harrison  v.  Harrison,  1  Md.  Ch. 
Dec.  331,  335;  Williamson  v.  Berry, 
8  How.  (U.  S.)  495,  546,  12  L.  ed. 
1170;  Mehane  v.  Mebane,  80  N.  Car. 
34;   Rorer's  Jud.  Sales,  §§  1-68. 

'  Sessions  v.  Peay,  23  Ark.  39.  See 
also  Penn  v.  Tolleson,  20  Ark.  652; 


Robertson  v.  Haun,  Freem.  Ch. 
(Miss.)  265;  Tooley  v. Kane,  1  Smed. 
&  M.  Ch.  (Miss.)  518;  Deaderick  v. 
Smith,  6  Humph.  (Tenn.)  138.  Un- 
der the  New  York  practice,  it  seems 
that  confirmation  of  the  referee's 
report  of  sale  is  not  necessary  to 
pass  title,  although  the  safer  prac- 
tice is  to  require  confirmation. 
Moore  v.  Shaw,  15  Hun  (N.  Y.)  428, 
affd.  77  N.  Y.  512. 

°Van  Rensselaer  v.  Wright,  121 
N.  Y.  626.  See  also  Dalgardno  v. 
Barthrop,  40  Wash.  191,  82  Pac.  285 
(five-year  statutory  limitation). 

'Fifteen  years  after  judgment  of 
foreclosure,  this  not  having  been 
executed  and  the  referee  appointed 
having  died,  an  order  was  made, 
upon  application  by  the  plaintiff, 
notice  of  which  was  served  only  on 
the  attorneys  who  had  appeared 
for  the  mortgagor,  appointing  an- 
other referee  to  sell,  and  directing 
a  sale  in  the  city  in  which  the 
premises  were  situated,  instead  of 
in  another  city,  as  directed  by  the 
Judgment.  It  was  held  that  it  wa,s 
within  the  discretion  of  the  court 
to  make  such  order,  and  that  the 
modification   of  the   judgment  was 
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viving  the  action  against  his  heirs  or  representatives.*  But  it  has  been 
held  that  an  order  of  sale  issued  after  the  death  of  the  plaintiff  in 
foreclosure  was  void  vrhere  no  revivor  was  had,  and  that  the  purchaser 
thereunder  acquired  no  title  to  the  land  sold.' 

§  1609.  Estate  and  interest  sold. — Only  the  right,  title,  or  interest 
of  the  mortgagor  at  the  time  of  the  execution  of  the  mortgage  should 
be  ordered  sold.^"  Generally  no  other  or  greater  interest  than  that 
covered  by  the  mortgage  can  be  sold  except  by  consent,  or  in  case  of  an 
after-acquired  title  of  the  mortgagor.^^  The  decree  should  not  order 
the  sale  of  the  entire  mortgaged  premises,  but  only  so  much  thereof 
as  is  necessary  to  satisfy  the  mortgage  debt,  where  the  equities  of  the 
case,  or  statutes  so  require.^^ 

On  a  bill  by  a  junior  mortgagee  nothing  more  than  the  equity  of 
redemption  mortgaged  to  him  can  be  decreed  to  be  sold,  unless  the 
prior  mortgagee  consents  that  the  decree  may  be  made  for  the  sale 
of  the  property  and  the  payment  of  his  mortgage  also.^^  When,  how- 
ever, all  the  incumbrances  are  due,  and  all  the  incumbrancers  are  par- 
ties to  the  suit,  and  the  circumstances  of  the  case  show  that  the  in- 
terests of  the  mortgagor  and  of  the  incumbrancers  require  it,  the 
court  will  order  a  sale  of  the  entire  incumbered  property.^* 

not  material,  and  did  not  affect  in-  425.     See  also  Boone  v.  Clark,  129 

juriously    the    rights    of    any    one.  111.  466,  21  N.  B.  850,  5  L.  R.  A.  276. 

Wing  V.  Rionda,  125  N.  Y.  678,  25  A   sale   under   a   mortgage   by   the 

N.  E.  1064.  mortgagee,    after   he   had   conveyed 

'Wing  V.  Rionda,  125  N.  Y.  678,  away  all  his  interest,  is  void.     Sad- 

25  N.  E.  1064;   Hays  v.  Thomae,  56  ler  v.  Jefferson,  143  Ala.  669,  39  So. 

N.  Y.   521;    Harrison   v.   Simons,  3  380.     See  ante  §  1581. 

Edw.  Ch.  (N.  Y.)  394.  "Fry  v.   Merchants'   Ins.   Co.,   15 

» Havens  v.  Pope,  10  Kans.  App.  Ala.  810;  Little  v.  Vance,  14  Ind.  19; 

299,  62  Pac.  538.  Treiber  v.  Shafer,  18  Iowa  29  (stat- 

"  Schwartz  v.  Palm,  65  Cal.  54,  2  utory  provisions) ;  Quigley  v.  Beam, 

Pac.  735;  Krexchbaum  v.  Melton,  49  137  Ky.  325,  125  S.  W.  727;   Park- 

Cal.  50;    San  Francisco  v.  Lawton,  hurst  v.   Cory,   11   N.  J.   Eq.   233; 

21  Cal.  589;   Marshall  v.  Livermore  Brevoort  v.    Jackson,    1   Edw.    Ch. 

Spring  Water  Co.  (Cal.),  5  Pac.  101;  (N.  Y.)   447;    Delabigarre  v.  Bush, 

Damm  v.  Damm,  91  Mich.  424,  51  2    Johns.     (N.    Y.)     490;     Scottish- 

N.  W.  1069;  Hart  v.  Wandle,  50  N.  American  Mtg.  Co.  v.  Reeve,  7  N. 

Y.  381;   Wolf  V.  Stout,  9  Ohio  Dec.  Dak.   99,  72  N.  W.   1088;    Mayo  v. 

231,  11  Wkly.  L.  Bui.  236.     But  see  Tomkies,   6   Munf.    (Va.)    520.     See 

Norris  v.  Luther,  101  N.  Car.  196,  8  also  Moore  v.  Crandall,  146  Iowa  25, 

S.  E.  95.  124   N.   W.    812,    140   Am.    St.    276; 

"Hibernla  Sav.  &c.  Soc.  v.  Kain,  Kirby  v.  Childs,  10  Kans.  639;  Bern- 

117  Cal.  478,  49  Pac.  578;  Troutman  hardt  v.  Lymburner,  85  N.  Y.  172. 

V.   Schaeffer,   31   111.   82;    Wilkerson  "Hynds  Mfg.   Co.  v.   Oglesby  &c. 

V.  Daniels,  1  G.  Greene  (Iowa)  179;  Grocery  Co.,  93  Ga.  542,  21  S.  E.  63; 

Clapp  V.  Maxwell,  13  Nebr.  542,  14  Roll  v.  Smalley,  6  N.  J.  Eq.  464. 

N.  W.  653;  Clapp  v.  McCabe,  84  Hun  "Shepherd  v.   Pepper,  133  U.   S. 

379,  65  N.  Y.  St.  699,  32  N.  Y.  S.  626,  32  L.  ed.  706,  10  Sup.  Ct.  438; 
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Furthermore,  the  order  of  sale  can  not  embrace  other  lands  not  de- 
scribed in  the  mortgage;^®  though  when  through  mistake  the  descrip- 
tion in  a  mortgage  did  not  embrace  a  portion  of  the  land  intended  to 
be  conveyed,  but  the  purchaser  supposed  he  was  buying  the  whole  es- 
tate intended  to  be  mortgaged,  he  was  protected  in  his  claim  under 
the  sale  to  the  whole.^"  A  judgment  for  the  sale  of  the  mortgaged 
premises  is  not  objectionable  because  it  does  not  order  the  sale  of  land 
embraced  in  the  mortgage  to  which  the  mortgagor  had  no  title.  ^^ 

If  two  tracts  of  land  are  embraced  in  the  mortgage  when  only  one 
of  them  was  intended  to  be  mortgaged,  that  may  be  foreclosed  alone 
without  a  reformation  of  the  deed,  which  would  be  necessary  in  case 
of  a  misdescription  of  the  land.^' 

The  sale  of  mortgaged  property  on  foreclosure  must  follow  the  de- 
cree, and  the  sheriff  must  offer  whatever  the  decree  orders.^'  He  must 
sell  only  the  property  described  in  the  decree.^"  And  so  a  referee,  be- 
ing purely  a  ministerial  officer,  must  follow  exactly  the  provisions  of 
the  decree,  and  can  not  offer  less  than  the  decree  directs  him  to  sell.^^ 
Eeal  property  can  only  be  sold  by  the  sheriff  or  officer  of  the  county 
in  which  the  property  is  situated.^^ 

Mortgages  of  estates  for  years,  as  well  as  those  in  fee,  may  be  fore- 
closed by  sale.^^  And  where  a  mortgage,  for  lack  of  words  of  inherit- 
ance, conveys  less  than  the  fee,  it  may  be  rectified  and  foreclosed  by 
a  decree  ordering  a  sale  of  the  premise,  in  fee.^* 

§  1610.  Subsequent  incumbrances. — ^When  a  junior  mortgagee 
whose  debt  is  due  is  a  party  to  a  suit  to  foreclose  a  prior  mortgage, 
the  court  may  decree  a  sale  of  so  much  of  the  property  as  will  be  suffi- 
cient to  satisfy  both  mortgages  and  all  intermediate  liens  ;^^  and  the 

Hefner  v.  Northwestern  L.  Ins.  Co.,  Conklin  v.  Bowman,  11  Ind.  254. 

123  U.   S.  747,  754,   SI  L.  ed.   309;  »» Mills  v.  Ralston,  10  Kans.  206. 

■Woodworth  v.  Blair,  112  U.  S.  8,  28  '"Bole  v.  Newberger,  81  Ind.  274. 

L.  ed.  615,  5  Sup.  Ct.  6;  Hill  v.  Na-  "Woolf  v.   Leicester  Realty  Co., 

tional  Bank,  97  U.   S.  450,  453,  24  134  App.  Div.  484,  119  N.  Y.  S.  288. 

L.    ed.    1051;    Jerome   v.    McCarter,  ''"Vietzen  v.  Otis,  46  Wash.  402,  90 

94  U.  S.  734,  24  L.  ed.  136;    Hagan  Pac.  264   (Ball.  Ann.  Code,  §§  5890, 

V.  "Walker,  14  How.   (U.  S.)  29,  37,  5195,   2   Hill's   Ann.    Code,   §§    500, 

14   Li.   ed.   312;    Finley   v.   Bank   of  507). 

United    States,    11    Wheat.    (U.    S.  ^Johnson  v.  Donnell,  15  HI.  97; 

304,  6  L,.  ed.  480.  Lansing  v.  Albany  Ins.  Co.,  Hopk. 

"Wilkerson  v.  Daniels,  1  Greene  (N.  Y.)  102. 

(Iowa)  179.  ^Coe  v.  New  Jersey  Midland  R. 

"  See  ante  §§  97,  1464.  Co.,  31  N.  J.  Bq.  105. 

"Castro  V.  lilies,  22  Tex.  479,  73  =" Shepherd  v.   Pepper,  133  U.   S. 

Am.  Dec.  277.  626,  32  L.  ed.  706,  10  Sup.  Ct.  438; 

"Miller    v.    Kolb,    47    Ind.    220;  Andrews  v.  O'Mahoney,  112   N.  Y. 

Walker    v.    Sellers,    11    Ind.    376;  667,  20  N.  E.  374. 
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master  may  be  directed  to  ascertain  the  amount  of  such  liens  previous 
to  the  sale.  But  the  junior  mortgagee  can  not  be  paid  until  the  mas- 
ter's report  is  filed  and  the  surplus  money  brought  into  court,  so  that 
other  persons  may  have  an  opportunity  to  present  their  claims.^' 
When  the  rights  of  the  junior  mortgagee  have  been  determined,  the 
court  may  decree  that  the  surplus  proceeds  of  the  sale  be  paid  over  to 
him  in  satisfaction  of  his  lien,^^  or  it  may  order  the  entire  proceeds 
brought  into  court  for  distribution  among  the  parties  entitled  thereto, 
according  to  their  equities  and  priorities.^^  Ordinarily,  however,  the 
amounts  of  subsequent  incumbrances  will  not  be  determined  until  the 
question  arises  in  its  proper  course  upon  application  made  for  the 
surplus.  The  mortgagee  can  not  be  compelled  to  suspend  proceedings 
to  allow  subsequent  parties  to  contest  their  rights  as  between  them- 
selves. These  must  be  settled  upon  a  reference  to  a  master  of  their  re- 
spective claims  to  the  surplus  money.^° 

Where  the  mortgagee  has  prepared  the  terms  of  sale  which  provide 
for  the  sale  of  the  entire  property  in  two  parcels,  subject  to  a  prior 
mortgage  held  by  himself,  and  there  are  also  mortgages  subsequent 
to  the  mortgage  under  foreclosure,  the  mortgagee  can  not  object  that 
the  sale  of  the  entire  property  for  the  payment  of  all  the  incum- 
brances was  irregular;  though  the  judgment  did  not  provide  for  the 
payment  of  subsequent  incumbrances.'" 

§  1611.  Determination  of  priorities  before  and  after  sale. — Ques- 
tions of  priority  of  right  to  the  proceeds  of  sale  or  of  equities  as  to  the 
order  of  sale  can  not  be  litigated  between  the   defendants  before 

=°  Barnes   T.    Stoughton,    10    Hun  Moore,    79    Miss.    74,    29    So.    820; 

(N.  Y.)    14;    Beekmaa  v.   Gibbs,   8  Seeley  v.  Wickstrom,  49  Nebr.  730, 

Paige   (N.  Y.)   511.  68  N.  W.  1017;    Lithauer  v.  Royle, 

"  Canal  Bank  v.  Hudson,  111  U.  S.  17  N.  J.  Eq.  40. 

66,   28   L.   ed.   854,  4   Sup.   Ct.   303;  ^Howell  v.  McAden,  94  U.  S.  463, 

Hibernia  Sav.  &c.  Soc.  v.  London  &c.  24  L.  ed.   254;    Sutherland  v.  Lake 

F.   Ins.    Co.,   138   Cal.   257,    71   Pac.  Superior   Ship   Canal   &o.   Co.,  Fed. 

334;    Union  Water  Co.  v.  Murphy's  Cas.  No.  13643;  Clark  v.  Carnall,  18 

Flat  Fluming  Co.,  22  Cal.  620;  Bige-  Ark.  209;   Chicago  &c.  R.  Land  Co. 

low  v.   Stringfellow,  25  Fla.   366,   5  v.    Peck,    112    111.    408;     Crocker   v. 

So.    816;     Romberg    v.    McCormick,  Lowenthal,    83    111.    579;     Hards    v. 

194  111.  205,  62  N.  E.  537;  Wallen  v.  Burton,     79     111.     504;     Pardun     v. 

Moore,   187   111.   190,   58   N.   E.   392;  Dobesberger,  3  Ind.  389;  Livingston 

Dillman  v.  Will  County  Nat.  Bank,  v.  Mildrum,  19  N.  Y.  440. 

138  111.  282,  27  N.  B.  1090;   Shaver  ^Miller  v.  Case,  Clarke   (N.  Y.) 

V.  Williams,  87  111.  469;    State  Bank  395;   Heath  v.  Blake,  28  S.  Car.  406, 

V.   Backus,   160   Ind.    682,   67   N.   E.  5  S.  E.  842. 

512;   Meredith  v.  Lackey,  16  Ind.  1;  ""Andrews  v.  O'Mahoney,  112  N. 

Powers  v.   Golden   Lumber   Co.,   43  Y.  567,  20  N.  E.  374. 
Mich.  468,  5  N.  W.  656;  Hartman  v. 
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judgment  is  entered  for  the  plaintiff  against  whom  they  set  up  no 
equities  or  defense.^^  But  questions  as  to  priority  of  claims  upon  dif- 
ferent portions  of  the  premises  should  he  settled  by  the  court  before  a 
sale  is  made,  rather  than  after  the  sale,  as  the  parties  interested  are 
then  able  to  act  intelligently  as  to  the  bidding  at  the  sale,  and  the  offi- 
cer selling  can  directly  afterward  go  on  with  the  distribution  of  the 
proceeds.'^  If,  however,  these  questions  relate  merely  to  the  distribu- 
tion of  the  surplus,  and  do  not  affect  the  order  of  sale,  they  are  prop- 
erly settled  upon  application  for  the  surplus  after  sale.  Thus,  in  case 
of  several  mortgages  which  are  undisputed,  and  subsequent  judgments 
which  are  in  controversy,  the  court  will  not  stay  proceedings  on  the 
execution,  on  the  mortgagor's  application,  but  will  order  the  surplus 
brought  into  court  until  settlement  of  the  contest  concerning  the 
judgments.^* 

In  some  states  there  are  statutory  provisions  prescribing  grounds 
for  stay  of  execution  upon  foreclosure,  and  the  court  in  its  discretion 
may  allow  the  settlement  of  collateral  controversies  between  claim- 
ants and  lienors,  which  may  affect  the  validity  of  the  sale  or  the  rights 
of  the  primary  parties.'* 

It  is  often  important  to  settle  the  rights  of  the  mortgagee  under 
the  mortgage  before  a  foreclosure  sale.  Thus  on  a  foreclosure  of  a 
mortgage  given  by  a  riparian  owner,  covering  the  shore,  and  includ- 
ing the  land  lying  under  water  in  front  of  the  upland,  which  was 
afterward  filled  in  and  reclaimed  by  the  mortgagor,  before  the  sale  was 
ordered,  the  rights  of  the  mortgagee  in  the  land  that  was  submerged 
at  the  time  of  the  mortgage,  were  directed  to  be  defined.'^ 

§  1611a.  Appraisement  for  sale. — In  several  states,  lands  about  to 
be  sold  on  foreclosure  are  required  by  statute  to  be  appraised,^'  and 

"Smart  v.   Bement,   4   Abb.   Dec.  St.  16,  30  Atl.  513.    But  see  Horner 

(N.  Y.)  253.  V.  Corning,  28  N.  J.  Eq.  254;   Clark 

''Johnson  v.  Badger  Mill  &c.  Co.,  v.  Vilas  Nat.  Bank,  24  Misc.  (N.  Y.) 

13  Nev.  351;   Snyder  v.  Stafford,  11  621,  53  N.  Y.  S.  641. 
Paige    (N.  Y.)    71;    Marling  v.  Ro-        ''Point  Breeze  Ferry  Co.  v.  Bra- 

brecht,  13  "W.  Va.  440.     In  Virginia  gaw,  47  N.  J.  Eq.  298,  20  Atl.  967. 
a  decree  of  sale  before  taking  an  ac-        »"  Southwestern   Arkansas   &c.   R. 

count  of  existing  liens  is  erroneous.  Co.  v.  Hays,  63  Ark.  355,  38  S.  W. 

Alexander  v.   Howe,   85  Va.   198,   7  665  (statute  applicable  only  to  trust 

S.  B.  248.  deeds    and    power     of     sale    mort- 

»Schenck   v.    Conover,    13    N.    J.  gages);      Windham      County      Sav. 

Eq.  31;  Union  Ins.  Co.  v.  Van  Reus-  Bank  v.   Himes,   55   Conn.   433,   12 

selaer,  4  Paige   (N.  Y.)   85.  Atl.    517     (appraisal    optional    with 

»*Wyckoff  V.  Noyes,  36  N.  J.  Eq.  parties);    City   Sav.    Bank   v.    Kut- 

227;   Dayton  v.  Dusenbury,  25  N.  J.  scher,  52  Conn.  407;  State  v.  NichoUs, 

Eq.  110;  Fisher  v.  Hartman,  165  Pa.  30   La.   Ann.   980;    Union   Bank  v. 
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the  statute  being  mandatory,  a  sale  without  such  appraisement  is 
void.*'  Of  course,  the  appraisement  may  be  waived  by  agreement  of 
the  parties.''*  The  appraisers  are  appointed  by  the  sheriff  who  super- 
vises or  conducts  the  appraisement,  or  by  his  duly  appointed  deputy.*' 
It  is  generally  provided  that  the  appraisers  must  be  disinterested*" 
freeholders,*^  and  residents  of  the  county  where  the  sale  is  made.*^ 

The  appraisement  should  recite  the  names  of  the  owners  of  the 
equity  of  redemption,**  and  state  the  estimated  value  of  the  property 
in  money,  without  fraud  or  concealment,**  and  be  signed  by  the  ap- 
praisers.*^ But  signature  by  initials  of  the  appraisers  has  been  held 
sufficient.*"  It  is  not  necessary  to  affix  an  internal  revenue  stamp  to 
the  certificate  of  the  sheriff  attached  to  an  appraisement.*'  And  mere 


Bradford,  2  La.  Ann.  416;  Wolcott 
v.  Henninger,  1  Nebr.  (Unoff.)  552, 
96  N.  "W.  612;  Coe  v.  Columbus  &c. 
R.  Co.,  10  Ohio  St.  372,  75  Am.  Dec. 
518;  Lancaster  Bank  v.  Hogendob- 
ler,  4  Pa.  L.  J.  372;  Tracey  v.  Shu- 
mate, 22  W.  Va.  474. 

=' Tyler  v.  "Wilkerson,  27  Ind.  450; 
Meddis  v.  Fenly,  98  Ky.  432,  17 
Ky.  L.  974,  33  S.  W.  197;  Doak  v. 
Reynolds,  58  Nebr.  393,  78  N.  "W. 
710;  Neligh  v.  Keene,  16  Nebr.  407, 
20  N.  W.  277;  Johnson  v.  Lynch,  38 
Okla.  145,  132  Pac.  350;  Hancock  v. 
Youree,  25  Okla.  460,  106  Pac.  841. 

^'^  Stockmeyer  v.  Tobin,  139  U.  S. 
176,  35  L.  ed.  123,  11  Sup.  Ct.  504; 
Harris  v.  Makepeace,  13  Ind.  560; 
Soniat  v.  Miles,  32  La.  Ann.  164; 
New  Orleans  Mut.  Ins.  Co.  v.  Bag- 
ley,  19  La.  Ann.  89;  Broadwell  v. 
Rodrigues,  18  La.  Ann.  68;  Craig  v. 
Stevenson,  15  Nebr.  362,  18  N.  W. 
510.  But  see  Dennis  v.  Moses,  18 
Wash.  537,  52  Pac.  333,  40  L.  R.  A. 
302.  It  is  sometimes  provided  thai 
the  sale  shall  not  be  made  for  less 
than  a  certain  proportion,  generally 
two-thirds  of  the  appraised  valua- 
tion. Hart  v.  Beardsley,  67  Nebr. 
145,  93  N.  W.  423;  Pearson  v.  Badger 
Lbr.  Co.,  2  Nebr.  (Unoff.)  251,  96 
N.  W.  493. 

»» Wells  V.  Frazier,  64  Nebr.  370, 
89  N.  W.  1033;  Richardson  v.  Hahn, 
63  Nebr.  294,  88  N.  W.  527;  Carstens 
V.  Eller,  60  Nebr.  460,  83  N.  W.  743; 
Nebraska  Loan  &c.  Assn.  v.  Mar- 
shall, 51  Nebr.  534,  71  N.  W.  63. 

"Durland   v.   McKibbin,   5   Nebr. 


(Unoff.)  47,  97  N.  W.  228;  David 
Adler  &c.  Clothing  Co.  v.  Hellman, 
4  Nebr.  (Unoff.)  557,  95  N.  W.  467; 
First  Nat.  Bank  v.  Tyler,  4  Nebr. 
(Unoff.)  63,  93  N  W.  388;  Stafford 
V.  Harmon,  2  Nebr.  (Unoff.)  528,  89 
N.  W.  380. 

« Salisbury  v.  Murphy,  63  Nebr. 
415,  88  N.  W.  764;  Ackerman  v.  Al- 
lender,  62  Nebr.  700,  87  N.  W.  543; 
Iowa  Loan  &c.  Co.  v.  Whistler,  62 
Nebr.  698,  87  N.  W.  538;  Nebraska 
Loan  &c.  Co.  v.  Hamer,  40  Nebr. 
281,  58  N.  W.  695;  First  Nat.  Bank 
V.  Tyler,  4  Nebr.  (Unoff.)  63,  93  N. 
W.  388. 

« State  Bank  v.  Green,  11  Nebr. 
303,  9  N.  W.  86  (land  lying  in  two 
counties). 

« Wells  V.  Frazier,  64  Nebr.  370, 
89  N.  W.  1033.  See  also  Pierce  v. 
Reed,  3  Nebr.  (Unoff.)  874,  93  N.  W. 
154;  Union  Trust  Co.  v.  King,  3 
Nebr.  (Unoff.)  155,  91  N.  W.  190. 

"Rouse  V.  Bartholomew,  51  Kans. 
425,  32  Pac.  1088;  Amato  v.  Ermann, 
47  La.  Ann.  967,  17  So.  505  (fraud- 
ulent undervaluation) ;  Ramser  v. 
Johnson,  2  Nebr.  (Unoff.)  526,  89 
N.  W.  381;  Thatcher  v.  Dickinson, 
3  Ohio  Cir.  Ct.  144,  2  Ohio  Clr.  Dec. 
82  (appraisement  in  money). 

"  Iowa  Loan  &c.  Co.  v.  Greenman, 
63  Nebr.  268,  88  N.  W.  518  (signa- 
ture by  mark). 

«Rieck  V.  ZoUer,  3  Nebr.  (Unoff.) 
721,  92  N.  W.  728. 

"Rieck  V.  Zoller,  3  Nebr.  (Unoff.) 
721,  92  N.  W.  728. 
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clerical  errors  which  mislead  no  one  will  not  prejudice  the  appraise- 
ment.*' An  actual  view  of  the  premises  by  the  appraisers  is  not  nec- 
essary, if  they  are  well  informed  or  familiar  with  their  locality.*'  Sep- 
arate and  distinct  parcels  should  be  appraised  separately,  and  not  as  a 
whole. ^^  In  some  states,  the  appraisers  are  required  to  determine  the 
value  of  the  land,  deducting  the  amount  of  all  liens  and  incumbrances 
prior  to  the  mortgage.^^  And  such  rule  would  require  deduction  for 
unpaid  taxes.''^  If  the  property  sells  for  over  two-thirds  of  the  ap- 
praised valuation,  any  errors  in  making  such  deductions  are  consid- 
ered immaterial.^'  This  provision  for  reductions  is  for  the  benefit  of 
the  niortgagee,  and  the  owner  of  the  equity  of  redemption  can  not 
object  to  confirmation  because  of  errors  or  misconduct  of  appraisers, 
in  failing  to  make  the  deductions.^* 

An  appraisement  by  duly  qualified  persons  is  presumed  to  be  reg- 
ular and  valid  ;^°  but  it  may  be  impeached  by  due  motion  to  vacate, 
setting  forth  the  grounds  of  objection,^^  and  the  appraisement  may  be 


''American  Investment  Co.  v.  Mc- 
Gregor, 48  Nebr.  779,  67  N.  W.  785. 

"Zable  V.  Bank,  13  Ky.  Law  197, 
16  S.  W.  588;  Crook  v.  Moore,  5 
Nebr.  (Unoff.)  314,  98  N.  "W.  713; 
Pierce  v.  Reed,  3  Nebr.  (Unoff.)  874, 
93  N.  W.  154;  Levy  v.  Hinz,  3  Nebr. 
(Unoft.)  11,  90  N.  W.  640;  Iowa  L. 
&  T.  Co.  V.  Devall,  63  Nebr.  826,  89 
N.  "W.  381;  Bostwick  v.  Keller,  62 
Nebr.  815,  87  N.  W.  1060. 

•o  Iowa  L.  &  T.  Co.  V.  "Whistler,  62 
Nebr.  698,  87  N.  "W.  538;  Smith 
Bros.  L.  &  T.  Co.  v.  Weiss,  56  Nebr. 
210,  76  N.  "W.  564;  Nye  v.  Rogers,  55 
Nebr.  353,  75  N.  W.  854;  American 
Inv.  Co.  V.  McGregor,  48  Nebr.  779, 
67  N.  "W.  785.  See  also  Tichy  v. 
Simecek,  5  Nebr.  (Unoff.)  81,  97  N. 
W.  323  (appraisal  together  without 
prejudice).  The  premises  need  not 
be  appraised  in  the  smallest  govern- 
mental subdivision.  Hartwick  v. 
Woods,  4  Nebr.  (Unoff.)  103,  93  N. 
W.  415. 

■^'Eddy  V.  Kimerer,  61  Nebr.  498, 
85  N.  W.  540;  Globe  Loan  &  T.  Co. 
V.  EUer,  61  Nebr.  226,  85  N.  W.  48; 
Farmers'  L.  &  T.  Co.  v.  Schwenk,  54 
Nebr.  657,  74  N.  W.  1063;  Harte  v. 
Wedge,  5  Nebr.  (Unoff.)  231,  97  N. 
W.  1035. 

"'  Beck  V.  McKibben,  63  Nebr.  413, 
88  N.  W.  765;  Young  v.  Wood,  63 
Nebr.   291,   88   N.   W.   528;    Newark 


Mutual  Ben.  Life  Ins.  Co.  v.  Sief- 
ken,  1  Nebr.  (Unoff.)  860,  96  N.  W. 
603.  Taxes  already  included  in  the 
decree  should  not  be  deducted. 
Beck  V.  McKibben,  63  Nebr.  413,  88 
N.  W.  765. 

»^Peck  V.  Starks,  64  Nebr.  341,  89 
N.  W.  1040;  Dartmouth  Sav.  Bank 
V.  Foley,  2  Nebr.  (Unoff.)  459,  89 
N.  W.  317;  Sanford  v.  Anderson,  2 
Nebr.  (Unoff.)  315,  96  N.  W.  486; 
Keene  &c.  Bank  v.  Johnson,  1  Nebr. 
(Unoff.)  69,  95  N.  W.  504.  An  ap- 
praisement at  $4,500  will  not  be  set 
aside  as  insufficient  where  affidavits 
establish  an  average  valuation  of 
$6,300.  Bird  v.  McCreary,  4  Nebr. 
(Unoft.)   183,  93  N.  W.  684. 

"  Green  v.  Paul,  60  Nebr.  7,  82  N. 
W.  98;  Amoskeag  Sav.  Bank  v.  Rob- 
bins,  53  Nebr.  776,  74  N.  W.  261; 
Hamer  v.  McKinley-Lanning  L.  &c. 
Co.,  52  Nebr.  705,  72  N.  W.  1041; 
Nebraska  Land  &c.  Co.  v.  Cutting, 
51  Nebr.  647,  71  N.  W.  312;  Ameri- 
can Inv.  Co.  V.  McGregor,  48  Nebr. 
779,  67  N.  W.  785;  Smith  v.  Fox- 
worthy,  39  Nebr.  214,  57  N.  W.  994. 

°°McIntyre  v.  Evenson,  63  Nebr. 
849,  89  N.  W.  397;  De  Groot  v.  Wil- 
son, 63  Nebr.  423,  88  N.  W.  657; 
Union  Trust  Co.  v.  King,  3  Nebr. 
(Unoff.)  155,  91  N.  W.  190. 

™  Siwooganock  Guaranty  Sav. 
Bank  v.  Feltz,  84  Nebr.  706,  121  N. 
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set  aside  for  any  substantial  error/^  The  valuation  fixed  by  the  ap- 
praisers will  not  be  set  aside  for  a  mere  mistake  or  underestimate,^' 
unless  the  inadequacy  is  so  gross  as  to  indicate  fraud,  since  the  ap- 
praisers act  judicially.^^  All  objections  to  the  appraisement  must  be 
made  before  the  sale,  except  where  fraud  is  alleged.^"  Upon  vacating 
an  appraisement,  the  court  may  order  a  new  appraisement.^^ 

§  1612.     Notice  of  sale. — Due  notice  of  the  foreclosure  sale  must 
always  be  given,"^  in  accordance  with  the  existing  statute,"^  or  the  pro- 


"W.  967;  Mills  v.  Haner,  55  Nebr. 
445,  75  N.  W.  1105;  Ecklund  v. 
Willis,  44  Nebr.  129,  62  N.  W.  493; 
Bird  V.  McCreary,  4  Nebr.  (Unoff.) 
183,  93  N.  "W.  684;  Union  Sav.  Bank 
V.  Lincoln  Normal  University,  4 
Nebr.  (Unoff.)  70,  93  N.  W.  408; 
Nebraska  Loan.  &c.  Trust  Co.  v. 
Dickerson,  1  Nebr.  (Unoff.)  622,  95 
N.  W.  774.  An  objection  that  the 
appraisement  is  irregular  and  not 
in  accordance  with  law  is  too  gen- 
eral. Bird  V.  McCreary,  4  Nebr. 
(Unoff.)  183,  93  N.  W.  684. 

^  Ison  V.  Kinnaird,  13  Ky.  L.  569, 
17  S.  W.  633;  Hartwick  v.  Woods, 
4  Nebr.  (Unoff.)  103,  93  N.  W.  415; 
Rieck  V.  Zoller,  3  Nebr.  (Unoff.) 
721,  92  N.  W.  728.  See  also  Unland 
V.  Crane,  63  Nebr.  451,  88  N.  W.  667 
(error  cured  by  sale  for  over  two- 
thirds  value);  Union  Sav.  Bank  v. 
Lincoln  Normal  University,  4  Nebr. 
(Unoff.)  70,  93  N.  W.  408  (error  not 
prejudicial).  Correctness  of  ap- 
praisement can  not  be  questioned 
except  for  fraud  after  foreclosure 
sale.  Bank  of  Salem  v.  Cornell 
(Nebr.),  151  N.  W.  148.  Actual 
value  must  greatly  exceed  appraised 
value  in  order  to  raise  presump- 
tions of  fraud  that  will  justify  set- 
ting aside  sale  on  that  ground. 
Fink  V.  Murdock  (Nebr.),  151  N. 
W.  951. 

■*  Green  v.  Doerwald,  69  JCebr. 
698,  96  N.  W.  634;  Williams  v.  Tay- 
lor, 63  Nebr.  717,  89  N.  W.  261;  Cole 
V.  Willard,  62  Nebr.  839,  88  N.  W. 
134;  National  Life  Ins.  Co.  v.  Cran- 
dall,  2  Nebr.  (Unoff.)  335,  96  N.  W. 
624;  Pearson  v.  Badger  Lumber  Co., 
2  Nebr.  (Unoff.)  251,  96  N.  W.  493. 
But  see  Big  Boom  Loan  &c.  Co.  v. 
Ryan,  9  Ohio  S.  &  C.  PI.  Dec.  518, 
6  Ohio  N.  P.  536. 


'» Williams  v.  Taylor,  63  Nebr.  717, 
89  N.  W.  261;  Brown  v.  Pitzpatrick, 
56  Nebr.  61,  76  N.  W.  456;  Ecklund 
V.  Willis,  44  Nebr.  129,  62  N.  W. 
493;  Vought  v.  Foxworthy,  38  Nebr. 
790,  56  N.  W.  538. 

=»  Wells  V.  Frazier,  64  Nebr.  370, 
89  N.  W.  1033;  Peck  v.  Starks,  64 
Nebr.  341,  89  N.  W.  1040;  Farmers' 
&c.  State  Bank  v.  Thornburg,  64 
Nebr.  76,  89  N.  W.  626;  Waite  v. 
Malchow,  63  Nebr.  650,  88  N.  W. 
863;  Mallory  v.  Patterson,  63  Nebr. 
429,  88  N.  W.  686. 

°i  Kline  v.  Camp,  49  Kans.  114,  30 
Pae.  175;  Thompson  v.  Purcell,  63 
Nebr.  445,  88  N.  W.  778;  Ackerman 
v.  Allender,  62  Nebr.  700,  87  N.  W. 
543;  Carstens  v.  Eller,  60  Nebr.  460, 
83  N.  W.  743;  Nebraska  Loan  &c. 
Co.  V.  Hamer,  40  Nebr.  281,  58  N. 
W.  695;  Hubbard  v.  Draper,  14  Nebr. 
500,  16  N.  W.  847.  See  also  Logan 
V.  Wittum,  67  Nebr.  143,  93  N.  W. 
146;  Wilson  v.  Neu,  4  Nebr.  (Unoff.) 
348,  93  N.  W.  941. 

"^Jensen  v.  Woodbury,  16  Iowa 
515;  Routh  v.  Citizens'  Bank,  28  La. 
Ann.  569;  Saillard  v.  White,  14  La. 
84;  Grant  v.  Walden,  6  La.  623 ;  Ber- 
rien V.  Fetters,  35  Mich.  233;  Miller 
V.  Lefever,  10  Nebr.  77,  4  N.  W.  929; 
Dickey  v.  Goertner,  146  N.  Y.  S. 
264;  Allis  v.  Sabin,  17  Wis.  626.  See 
also  Pendleton  v.  Vigneaux,  166  Fed. 
935  (notice  to  representatives  and 
widow  of  defendant) ;  Commerce 
Trust  Co.  V.  Ellis  (Mo.),  167  S.  W. 
974  (book  and  page  of  record). 

^'Kopmeier  v.  O'Neil,  47  Wis.  593, 
3  N.  W.  365.  See  also  Allis  v.  Sabin, 
17  Wis.  626;  Springer  v.  Law,  185 
111.  542,  57  N.  E.  435,  76  Am.  St.  57 
(statute  concerning  notice  of  execu- 
tion sales  inapplicable);  Crosby  v. 
Kiest,  135  111.  458,  26  N.  E.  589. 
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visions  of  the  decree."*  The  time  and  place  of  the  sale,  and  the  terms 
and  conditions  of  it,  may  be  prescribed  by  the  court,^'  though  it  gen- 
erally leaves  all  these  details  to  the  master  or  other  ofi&cer  charged 
with  the  conduct  of  it ;  but  all  his  acts  in  relation  to  it  are  subject  to 
the  direction  of  the  court  at  all  times,  and  to  its  sanction  when  the 
sale  is  reported  for  confirmation.  It  is  the  duty  of  the  officer,  thus  ap- 
pointed, to  conduct  all  the  proceedings  leading  up  to  the  sale  and  the 
sale  itself  in  a  fair,  impartial  manner,  so  that  the  property  may  be 
sold  for  the  best  price  possible.  It  is  the  duty  of  the  court  to  see  that 
the  advertisement  of  sale  is  published  in  a  paper  that  will  give  it  gen- 
eral publicity,  so  as  to  invite  competition,  and  that  the  sale  in  other 
respects  is  fairly  conducted.""  Where  a  statute  directs  publication  in 
a  paper  "printed  in  the  county"  or  "of  general  circulation  in  the 
county"  or  having  a  minimum  circulation,  such  statute  must  be  com- 
plied with."'  Where  publication  in  a  daily  newspaper  of  general  cir- 
culation is  not  required  by  statute,  the  notice  of  foreclosure  may  prop- 
erly be  published  in  a  weekly  newspaper  in  general  use  for  the  publica- 
tion of  legal  advertisements."' 


"  Trust  Co.  V.  Mauchchunk  R.  Co., 
1  Leigh  Co.  L.  J.  (Pa.)  84.  See 
also  Smith  v.  "Valentine,  19  Minn. 
452. 

«°  Sessions  v.  Peay,  23  Ark.  39. 
Real  property  can  only  be  sold  on 
execution,  in  the  county  where  the 
land  is  situated,  and  by  the  sheriff 
of  that  county;  and  such  error  is 
not  cured  by  the  terms  of  the  de- 
cree or  confirmation.  Vietzen  v. 
Otis,  46  Wash.  402,  90  Pac.  264.  A 
sale  of  land  under  foreclosure,  at  a 
county  seat,  over  eight  miles  from 
where  the  land  was  situated  was 
allowed  to  stand,  although  not  made 
on  the  premises.  Aukam  v.  Zant- 
zinger,  98  Md.  380,  56  Atl.  820.  An 
objection  that  a  foreclosure  sale  was 
made  at  the  south  door  of  the  court- 
house, instead  of  at  the  door  of  the 
courtroom,  was  held  frivolous.  Iowa 
Loan  &c.  Co.  v.  Nehler,  3  Nebr. 
(Unoff.)  680,  92  N.  W.  729. 

°°  State  V.  Holliday,  35  Nebr.  327, 
53  N.  W.  142. 

"  Minchrod  v.  Ullmann,  163  111.  25, 
44  N.  E.  864;  Mallory  v.  Patterson, 
63  Nebr.  429,  88  N.  "W.  686;  Nye  v. 
Rogers,  55  Nebr.  353,  75  N.  W.  854; 
Smith  V.  Foxworthy,  39  Nebr.  214, 


57  N.  W.  994;  Drew  v.  Kirkham,  8 
Nebr.  477,  1  N.  W.  451;  Trenery  v. 
American  Mtg.  Co.,  11  S.  Dak.  506, 
78  N.  W.  991.  See  also  Shaw  v. 
Smith,  107  Md.  523,  69  Atl.  116; 
Hoock  V.  Sloman,  155  Mich.  1,  118 
N.  W.  489  (weekly  newspaper); 
Michigan  Mut.  Life  Ins.  Co.  v.  Klatt, 
5  Nebr.  (UnofC.)  305,  98  N.  W.  436 
(socialistic  paper  of  sufficient  cir- 
culation) ;  Polhemus  v.  Princilla 
(N.  J.  Eq.),  61  Atl.  263  (publication 
in  two  newspapers).  The  publish- 
er's affidavit  that  the  newspaper  is 
one  of  general  circulation  in  the 
county  is  generally  sufficient  proof 
thereof.  Bourke  v.  Sommers,  3 
Nebr.  (Unoff.)  761,  92  N.  W.  990. 
Advertisement  in  a  county  paper 
with  an  extensive  circulation  may 
be  sufficient,  though  the  property 
was  located  in  a  city.  Barlow  v. 
McCIintock,  10  Ky.  L.  894,  11  S.  W. 
29.  Where  part  of  the  county  is 
out  off,  including  the  mortgaged 
land,  and  annexed  to  a  city,  the  no- 
tice should  be  published  in  the  city 
paper.  Roberts  v.  Loyola  Perpetual 
Bldg.  &c.  Assn.,  74  Md.  1,  21  Atl. 
684. 

"'Hoock  V.  Sloman,  155  Mich.  1, 
111.  N.  W.  489. 
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The  notice  of  the  sale,  when  not  regulated  by  statute,  may  be  pre- 
scribed by  the  decree,  or  left  to  the  officer  intrusted  with  the  execu- 
tion of  the  decree.  It  should  fix  the  time  of  sale,  and  the  hour  of  the 
day  at  which  the  sale  is  to  be  made  should  be  designated;  otherwise, 
if  a  reasonable  price  is  not  obtained  for  the  property,  the  sale  will  be 
set  aside.®"  Any  substantial  mistake  or  indefiniteness  in  setting  forth 
the  time,  will  vitiate  the  sale."*  But  the  fact  that  the  notice  bears  a 
different  date  in  the  first  insertion  than  in  the  successive  issues  of  the 
paper  containing  it  will  not  vitiate  the  proceedings,  if  the  date  of  the 
sale  itself  and  other  essential  features  of  the  notice  are  correctly 
stated  throughout  the  publications.''-  It  is  proper  to  state  the  amount 
of  the  decree,  but  such  statement  is  not  essential  to  the  validity  of 
the  notice.  If  the  notice  refers  to  the  decree  and  the  order  of  sale  this 
is  sufficient.'^ 

Where  a  decree  directed  notice  of  a  sale  to  be  published  in  a  certain 
paper,  which  was  after  the  decree  and  before  the  notice  merged  in  an- 
other paper  and  its  name  changed,  and  on  application  to  the  judge  at 
chambers  he  directed  the  sale  to  be  advertised  in  the  paper  called  by 


»» School  Tp.  Trustees  v.  Snell, 
19  111.  156.  The  decree  directed 
the  master  to  sell  upon  four  weeks' 
notice  of  the  time,  terms  and  place 
of  sale.  The  notice  stated  that 
the  sale  would  be  made  on  the 
2d  day  of  January.  "The  proof 
showed  that  the  property  was  sold 
at  an  enormous  sacrifice.  The  no- 
tice as  to  the  time  of  sale  was 
insufficient.  The  2d  day  of  January 
included  the  astronomical  period 
of  a  revolution  of  the  earth 
upon  its  axis,  twenty-four  hours. 
2  Black.  Com.  141  and  notes.  The 
sale,  therefore,  might  consistently 
with  the  notice,  have  been  made 
immediately  before  midnight  of  that 
day,  and  if  it  was  so  made,  it  is 
voidable.  The  object  of  a  public 
sale  is,  by  fairness  and  competi- 
tion, to  evolve  the  full  value  of  the 
property  exposed,  and  produce  that 
value  in  the  form  of  money.  This 
can,  as  a  general  rule,  only  be  done 
by  making  the  sale  at  a  convenient 
or  public  place,  accessible  to  bid- 
ders, and  during  the  ordinary  busi- 
ness hours  of  the  day.  The  notice 
should  have  stated  the  hour  of  sale, 
or  that  the  sale  would  be  made  be- 
tween certain  named  hours  of  the 


business  portion  of  the  day."  See 
also  Northrop  v.  Cooper,  23  Kans. 
432. 

'» May  V.  Hatcher,  130  Cal.  627,  63 
Pac.  33;  Green, v.  Corson,  50  Kans. 
624,  32  Pac.  380;  Hendrix  v.  Nes- 
bitt,  96  Ky.  652,  16  Ky.  L.  746,  29 
S.  W.  627;  Slater  v.  Taylor,  109 
Minn.  492,  124  N.  W.  3,  134  Am.  St. 
793  (omission  of  "a.  m."  immate- 
rial). 

"Pierce  v.  Reed,  3  Nebr.  (Unoff.) 
874,  93  N.  W.  154. 

"  Springer  v.  Law,  185  111.  542,  57 
N.  E.  435,  76  Am.  St.  57;  Iowa  Loan 
&c.  Co.  V.  Devall,  63  Nebr.  826,  89 
N.  W.  381;  Iowa  Loan  &c.  Co.  v. 
Whistler,  62  Nebr.  698,  87  N.  "W. 
538;  Amoskeag  Sav.  Bank  v.  Rob- 
bins,  53  Nebr.  776,  74  N.  "W.  261; 
Stratton  v.  Reisdorph,  35  Nebr.  314, 
53  N.  "W.  136;  Gallentine  v.  Cum- 
mings,  4  Nebr.  (Unoff.)  690,  96  N. 
W.  178;  Levy  v.  Hinz,  3  Nebr. 
(Unoff.)  11,  90  N.  "W.  640;  Bourke 
V.  Somers,  3  Nebr.  (Unoff.)  761,  92 
N.  W.  990.  The  exact  amount  due 
need  not  be  stated  in  the  notice. 
Bansemer  v.  Mace,  18  Ind.  27,  81 
Am.  Dec.  344;  Lewis  v.  Duane,  69 
Hun  28,  23  N.  Y.  S.  433. 
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its  new  name,  the  publication  of  the  notice  in  that  paper,  in  accord- 
ance with  such  order,  was  held  valid  and  sufficient.'^'  Even  a  change 
of  place  of  publication  and  of  the  name  of  the  paper  does  not  destroy 
the  identity  of  the  paper,  so  long  as  it  is  the  same  in  substance;  and 
the  notice  may  be  published  in  the  paper  after  such  change  without 
any  further  order  of  court,  and  the  foreclosure  will  not  be  invali- 
dated.^* If  the  manner  of  advertising  is  fair,  objection  to  it  on  the 
ground  that  the  property  did  not  sell  for  so  much  as  the  mortgagor 
valued  it  is  without  force.'^  The  fact  that  one  of  the  insertions  ap- 
peared under  the  heading  "Surrogate's  Notices"  was  held  not  to  in- 
validate the  sale,  especially  where  no  one  was  injured  or  mislead 
thereby.^® 

The  notice  must  be  given  in  the  manner  provided  by  statute  or  pre- 
scribed by  the  order  of  court.  The  officer  making  the  sale  derives  his 
authority  from  the  decree,  and  he  must  pursue  it  substantially  or  his 
acts  will  be  set  aside.'' 

Generally  when  a  notice  is  required  to  be  published  once  in  each 
week  for  a  certain  number  of  weeks,  as,  for  instance,  three  weeks,  it 
is  not  necessary  that  the  time  between  the  first  aud  last  publications 
should  be  three  full  weeks,  but  only  that  one  publication  should  be 
made  on  some  day  of  each  week.'*  Though  the  mortgage  contains  a 
power  of  sale  which  provides  for  thirty  days'  notice,  the  court  may 
decree  a  sale  upon  a  shorter  notice.'®  The  notice  need  not  be  published 
in  all  the  editions  of  the  paper  issued  on  the  days  on  which  the  notice 
was  published.*"  Where  the  decree  required  the  advertisement  to  be 
published  for  three  consecutive  days  next  preceding  the  day  of  sale. 


V.  Central  R.  Co.,  99  U.  S.  126;  "Wood  v.  Morehouse,  45  N.  Y. 

334,  25  L.  ed.  394.  368,  affg.  1  Lans.  405;  Chamberlain 

"Perkins  v.  Keller,  43  Mich.  53,  v.   Dempsey,   22   How.   Pr.    (N.  Y.) 

4   N.    W.   559.     A   sheriff's    return,  356,  13  Abb.  Pr.  421;   Alexander  v. 

showing  publication   in   the   Work-  Messervey,  35  S.  Car.  409,  14  S.  E. 

ers'  Gazette,  was  held  to  sufficiently  854.     See  also  Cortland  Sav.  Bank 

identify  the  paper  designated  in  the  v.   Lighthall,   53    Misc.   423,   104   N. 

publisher's    certificate    as    the    Tri-  Y.  S.  1022   (twice  a  week  for  three 

City   Workers'    Gazette.     Michigan  successive   weeks) ;    Cook   v.   Lock- 

Mut.  Life  Ins.  Co.  v.  Klatt,  5  Nebr.  erby,  16  N.  Dak.  19,  111  N.  W.  628 

(Unoff.)  305,  98  N.  W.  436.  (seven  successive  times  during  six 

"Barlow    v.    McClintock,    10    Ky.  weeks);   Pink  v.  Murdock   (Nebr.), 

L.  894,  11  S.  W.  29.  151   N.   W.   191    (notice   insufficient 

'=  State  Realty  &c.  Co.  v.  Villaume,  where  published  in  every  issue  of  a 

121  App.  Div.  793,  106  N.  Y.  S.  698.  weekly   newspaper    for   thirty   days 

"Augustine    v.    Doud,    1    Bradw.  before  the  day  of  sale.) 

(111.)    588.  '"Johnson  v.  Meyer,  54  Ark.  437, 

"Sheldon  v.  Wright,  5  N.  Y.  497;  16  S.  W.  121. 

Olcott  V.  Robinson,  21  N.  Y.  150,  re-  ™  Bverson  v.  Johnson,  22  Hun  (N. 

versing  20  Barb.  148,  78  Am.  Dec.  Y.)  115. 
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in  compliance  with  the  statute,  an  advertisement  on  Thursday,  Fri- 
day, and  Saturday  in  a  paper  published  daily  except  Sunday,  was 
held  sufficient  where  the  sale  was  made  on  the  following  Monday.^^ 

The  notice  in  its  contents  should  be  drawn  in  fairness  both  to  those 
who  are  interested  in  the  property  and  to  those  who  may  purchase  it, 
and  should  neither  contain  uncalled  for  statements  calculated  to  de- 
preciate the  price  unduly,'^  nor,  on  the  other  hand,  should  it  contain 
statements  which  might  unduly  enhance  the  price  or  mislead  the  pur- 
chaser.^^ Thus,  the  advertisement  should  mention  that  the  mortgaged 
premises  were  subject  to  a  certain  recorded  lease  for  a  term  of  years,  ^* 
or  that  a  junior  mortgage  on  the  premises  had  been  held  void  at  law, 
where  such  was  the  case.^°  But  the  notice  need  not  recite  that  the 
land  is  to  be  sold  in  parcels,  though  the  decree  so  ordered.^"  Where 
the  statute  provides  that  the  notice  of  sale  must  specify  the  names  of 
the  mortgagor  and  the  mortgagee,  a  notice  designating  the  mortgagees 
in  their  firm  name  as  "Cook  &  Dodge"  does  not  render  the  foreclo- 
sure invalid.^^  A  notice  of  sale  which  describes  the  property  as  it  is 
described  in  the  mortgage  and  decree  is  suflBcient.^* 

A  party  to  the  foreclosure  is  not  entitled  to  notice  of  the  time  and 
place  of  the  sale,  but  is  required  to  use  diligence  to  ascertain  such 
facts.*'  A  personal  notice  of  the  sale  need  not  be  given  to  the  de- 
fendant. The  notice  of  sale  prescribed  by  statute  or  by  the  decree  is 
sufficient.'"  The  notice  required  by  the  decree  will  be  held  sufficient 
unless  it  is  clearly  unreasonable.'^ 

§  1613.  Terms  of  sale. — The  general  terms  and  conditions  of  the 
sale  should  be  prescribed  by  the  court  and  not  left  to  the  discretion  of 
the  officer  or  commissioner.'^   For  example  the  decree  may  prescribe 

«i  Wilson  V.  Petzold,  116  Ky.  873,  «« German  Loan   Soc.  v.  Kern,  38 

76  S.  W.  1093.  Ore.  232,  62  Pac.  788,  63  Pac.  1052. 

«^ Marsh  v.  Ridgway,  18  Abb.  Pr.  ""Ring   v.    New   Auditorium   Pier 

(N.  Y.)  262.     It  need  not  state  tliat  Co.,  77  N.  J.  Eq.  422,  77  Atl.  1054. 

the  property  will  be  sold  In  parcels  "Springer  v.  Law,  185  111.  542,  57 

when  a  sale  in  parcels  has  been  or-  N.  B.  435,  76  Am.  St.  57;  Sanford  v. 

dered.     Hoffman  v.  Burke,  21  Hun  Haines,  71  Mich.  116,  38  N.  W.  777. 

(N.  Y.)  58.  See  also   Crumpton   v.   Baldwin,   42 

»=Veeder  v.   Fonda,   3  Paige    (N.  111.   165    (promise  to  give  personal 

Y.)  94.  notice  immaterial). 

"Carter  v.   Builders'   Const.   Co.,  "Crosby  v.  Kiest,  135  111.  458,  26 

129  App.  Div.  318,  113  N.  Y.  S.  816.  N.  E.  599. 

*=  Carter    v.    Builders'    Const.    Co.,  "  Barbour  v.  Tompkins,  31  "W.  Va. 

129  App.  Div.  318,  113  N.  Y.  S.  816.  410,  7  S.  E.  1,  3  L.  R.  A.    (N.  S.) 

"Fraser  v.  Seeley,  71  Kans.  169,  715.     But   see   Fultz   v.    Davis,    26 

79  Pac.  1081.  Grat.   (Va.)   903.     The  sale  must  be 

"  Cook  V.   Lockerby,   16   N.   Dak.  made  in  accordance  with  the  decree, 

19,  111  N.  W.  628.  and  its  terms  can  not  be  changed 
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that  the  sale  be  made  for  eash,°^  or  that  the  bid  may  be  paid  in  bonds,"* 
or  that  the  mortgagee  may  bid  at  the  sale.°°  It  is  erroneous  to  decree 
a  sale  making  the  payments  thereon  fall  due  sooner  than  the  instal- 
ments of  the  debt  are  payable  by  terms  of  the  original  obligation."' 
The  officer  making  the  sale  should  read  the  notice  of  sale,  to  inform 
the  bidders  of  the  location  and  description  of  the  property;  and  he 
should  also  announce  the  terms  of  sale,  if  they  are  not  contained  in 
the  published  notice."^  The  officer  should  also  prepare  a  copy  of  the 
terms  of  sale,  with  a  description  of  the  premises,  which  should  be 
signed  by  the  purchaser,  though  it  is  held  that  sales  made  under  de- 
crees of  court  are  not  within  the  statute  of  frauds."*  The  auctioneer, 
moreover,  being  the  agent  of  both  parties,  his  memorandum  of  the 
sale  is  binding  upon  the  purchaser;""  but  his  memorandum  must  have 
his  signature.^  This  contract,  however,  is  not  regarded  as  complete 
until  the  officer's  report  of  the  sale  has  been  confirmed.  The  terms  of 
sale,  according  to  the  usual  practice,  provide  that  a  deposit  shall  be 
paid  down  at  the  time  of  sale.^  The  amount  of  this  varies  according 
to  the  circumstances  of  the  case,  but  is  generally  about  ten  per  cent, 
of  the  purchase-money,  or  an  amount  reasonably  sufficient  to  insure 
completion  of  the  purchase,  or  to  cover  expenses  of  resale.'  It  is 
proper  to  keep  the  biddings  open  till  the  deposit  is  made,  and  to  re- 
sume the  sale  if  the  purchaser  refuses  or  neglects  to  make  it.*   Under 

by  agreement  of  the   parties,   ref-  "^Koerner  v.  Gauss,  57  111.  App. 

eree  or  counsel.    Nebraska  Loan  &c.  668. 

Co.  V.   Hamer,  40  Nebr.  281,  58  N.  *="Ware  v.  Hewett,  63  "W.  Va.  47, 

W.  695;  Mulling  v.  Franz,  147  N.  Y.  59  S.  B.  756. 

S.  418.  »'  Bioknell  v.  Byrnes,  23  How.  Pr. 

■^Pool   V.    Young,    7    T.    B.    Mon.  (N.  Y.)   486. 

(Ky.)   587;   Ing  v.  Cromwell,  4  Md.  "^Halleck  v.   Guy,   9   Cal.  181,  70 

31;    Hodges    v.    Copley,    11    Heisk.  Am.  Dec.  643;   Fulton  v.  Moore,  25 

(Tenn.)   332.     See  also  Worcban  v.  Pa.    St.    468;     Attorney-General    v. 

Freeman,   34   Ark.   55.     Where  the  Day,    1    Ves.    Sen.    221;     Sugden's 

decree  orders  a  sale  for  cash,  the  Vendors,  148.     See  post  §  1866. 

sheriff  may  properly  announce  that  °» Craig  v.  Godfrey,  1  Cal.  415,  54 

he   will   not   take   checks   or   other  Am.   Dec.   299;    Doty  v.  Wilder,  15 

similar   instruments.      Bartlett    Es-  111.  407,  60  Am.  Dec.  756;  Hegeman 

tate  Co.  v.  Fairhaven  Land  Co.,  56  v.  Johnson,  35  Barb.    (N.  Y.)    200; 

Wash.  437,  105  Pac.  848.     A  decree  McComb   v.    Wright,    4   Johns.    Ch. 

for    sale    upon    credit,    barring    re-  (N.  Y.)  659;  National  Fire  Ins.  Co. 

demption,    is    improper    where    the  v.  Loomis,  11  Paige   (N.  Y.)  431. 

deed   of  trust  provides   for  a  cash  ^Bicknell  v.  Byrnes,  23  How.  Pr. 

sale  with  the  right  of  redemption.  (N.   Y.)    486. 

Clark  V.  Jones,  93  Tenn.  639,  27  S.  "Cummings     v      Hart      4     Nebr. 

W.  1009,  42  Am.  St.  931.  (Unoff.)  20,  93  N.  W.  150;  Michigan 

"Farmers'  Loan  &c.  Co.  v.  Green  Mut.  L.  Ins.  Co.  v.  Klatt,  5  Nebr. 

Bay  &c.  R.  Co.,  6  Fed.  100,  10  Biss.  (Unoff.)  305,  98  N.  W.  436. 

(U.    S.)    203.     See    also    Sanxcy   v.  ^  Smith  v.  Deeson   (Miss.),  14  So. 

Iowa  City  Glass  Co.,  63  Iowa  707,  40.    See  post  §  1614. 

17  N.  W.  429.  *  Lents  v.  Craig,  13  How.  Pr.   (N. 
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special  circumstances  the  sale  may  be  adjourned  to  another  day,  and 
resumed  if  the  deposit  is  not  made  in  the  mean  time.° 

A  statute  which  provides  that  if  the  bidder  neglects  or  refuses  to 
make  immediate  payment  of  the  sum  bid,  the  officer  conducting  the 
sale  may  immediately,  or  upon  some  other  day  to  which  he  may  in 
his  discretion  adjourn  such  sale,  proceed  to  sell  such  land,  does  not 
contemplate  that  each  bid,  whether  the  highest  or  not,  shall  be  accom- 
panied with  the  amount  thereof,  and  it  is  not  unusual  to  allow  time 
within  whicli  to  produce  the  amount  of  the  bid.  "A  party  attending 
such  a  sale  can  not  know  that  he  will  be  the  successful  bidder,  and 
therefore  should  not  be  expected  to  be  ready  at  the  time  of  the  bid 
with  the  money,  the  amount  of  which  can  not  be  ascertained  until  the 
bidding  is  concluded."  Therefore,  if  upon  the  failure  of  a  bidder  to 
produce  the  money  upon  the  spot,  the  oflBcer  sells  the  land  to  another, 
though  the  first  bidder  soon  after  such  sale  tenders  the  amount  of  his 
bid,  a  resale  may  be  ordered.® 

Where  a  purchaser  in  good  faith  left  the  place  of  sale  without  com- 
plying with  the  conditions  of  sale,  under  the  supposition  that  he 
had  until  the  next  day  to  do  this,  and  the  referee  then  and  there  sold 
the  premises  again  for  a  less  price,  the  court  ordered  a  resale  upon 
the  first  purchaser's  giving  security  to  bid  the  same  amount  again.'' 

At  a  sale  by  a  mortgage  trustee  late  in  the  afternoon  of  Saturday, 
the  terms  of  which  were  announced  to  be  cash,  the  holder  of  the 
mortgage  notes  bid  ten  thousand  and  seventy  dollars,  and  exhibited 
his  certified  check  upon  a  bank  for  ten  thousand  dollars,  and  the  prop- 
erty was  struck  off  to  him,  although  another  person  bid  two  thousand 
nine  hundred  and  thirty-eight  dollars  and  tendered  the  money  for 
his  bid.   On  Monday  the  highest  bidder  paid  over  the  money  bid,  and 

Y  )   72,  2  Abb.  Pr.  294;    Sherwood  in  value.    Mayer  v.  Jones,  132  App. 

v.  Reade,  8  Paige  (N.  Y.)  633.    See  Div.  106,  116  N.  Y.  S.  300. 

also  Converse  v.  Clay,  86  Mich.  375,  « Converse  v.  Clay,  86  Mich.  375, 

49  N.  W.  473.  49  N.  W.  473.     In  such  case  it  was 

=  Where  the  parties  agreed  to  ad-  not  improper  to  impose,  as  a  con- 

journ  the  sale  for  a  certain  time,  ditlon  of  such  resale,  that  the  first 

until    commissioners    appointed    to  bidder  should  deposit  with  the  reg- 

determine  the  value  of  part  of  the  ister,  within  ten  days,  a  sum  equal 

property  taken  by  a  city,  had  made  to  the   amount   of  his  bid,   and   a 

award  and  the  same  was  confirmed,  bond  conditioned  that  the  premises 

the  agreement  was  a  binding  con-  should    on    the    resale    bring    the 

tract  between  the  parties,   and  al-  amount  of  the  prior  sale,  together 

though  the  commissioners  made  an  with  all  the  costs  of  the  cause  and 

award    as   to   the    greater   part   of  of  the  resale. 

the  property,  the  agreement  for  ad-  'Lents  v.  Craig,  13  How.  Pr.  (N, 

journment  continued  until   disposi-  Y.)   72. 
tion  of  the  balance,  however  small 
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a  confirmation  of  the  sale  was  asked  for.  The  other  bidder  contested 
the  confirmation,  but  the  court  held  that  there  had  been  a  substantial 
compliance  with  the  terms  of  the  sale,  and  confirmed  it.*  Besides, 
the  holder  of  the  mortgage  notes  may,  it  seems,  comply  with  the 
terms  of  the  sale  by  merely  indorsing  the  amount  of  the  bid  on  the 
notes.  The  formality  of  paying  over  the  money  to  the  trustee  and 
receiving  it  back  from  him  is  unnecessary.' 

§  1614.  Deposit  required. — The  trustee  or  commissioner  appointed 
to  conduct  the  sale  may  properly  require  that  the  purchaser  shall  de- 
posit or  pay  some  portion  of  the  price  in  cash  at  the  time  of  sale ;  and, 
if  the  sum  be  not  so  large  as  reasonably  to  deter  persons  from  bid- 
ding, this  requirement  will  not  prevent  a  ratification  of  the  sale.^°  It 
has  been  held  reasonable  to  require  a  deposit  of  one-tenth^^  or  one-third 
of  the  bid,^^  or  of  fifty  dollars  as  a  guaranty  of  good  faith.^' 

Where  the  sale  is  strictly  for  cash,  the  successful  bidder  must  make 
his  payment  in  accordance  with  the  terms  of  sale,  paying  the  entire 
price  immediately.^*  But  where  a  requirement  of  immediate  payment 
in  cash  of  the  whole  purchase-money  at  the  time  of  sale  was  oppressive 
and  unjust  to  the  mortgagor,  the  sale  was  set  aside,  in  equity.^'  The 
successful  bidder  must  also  furnish  bonds  or  other  security  for  de- 
ferred payment,  as  the  court  requires.^"  It  is  proper  to  provide  in  a 
decree  that,  in  case  any  other  person  than  the  mortgagee  becomes  pur- 
chaser at  the  sale,  he  shall  be  required  to  pay  at  once,  in  cash,  a  part 
of  the  bid  as  earnest  money;  and  no  objection  can  be  taken  that  the 
same  requirement  is  not  made  of  the  mortgagee.^' 

'Jacobs  V.  Turpln,  83  111.  424.  the    payment    must    be    made    in 

'Jacobs  V.   Turpin,  83   III.  424.  money,   and   the   tender  of   a  note 

"  Maryland     Land     &c.     Soc.     v.  executed  by  the  person  entitled  to 

Smith,  41  Md.  516.    The  deposit  re-  the  proceeds  of  the  sale  is  not  suf- 

quired  was  $300,  the  property  sell-  ficient.    Pursley  v.  Forth,  82  111.  327. 

ing  for  $5,600.    Cummings  v.  Hart,  Payment  must  be  the  full  amount 

4  Nebr.   (UnofC.)   20,  93  N.  W.  150.  of  the  bid,  without  a  reduction  for 

See  also  Sage  v.  Central  R.  Co.,  99  illegal  attorney's  fees,   included  in 

U.  S.  334,  25  L.  ed.  394;    Stoney  v.  the  selling  price.     McComb  v.  Wil- 

Shultz,  1  Hill  Eq.   (S.  Car.)  465,  27  kinson,  83  Mich.  486,  47  N.  "W.  336. 

Am.  Dec.  429.  "Goldsmith   v.    Osborne,   1    Edw. 

"Smith  V.  Deeson  (Miss.),  14  So.  (N.  Y.)   560. 

40.  1"  Cornwall  v.  Palls  City  Bank,  92 

"  Tyer  v.  Charleston  Rice  Milling  Ky.   381,   13   Ky.   L.   606,   18   S.  W. 

Co.,  32  S.  Car.  598,  10  S.  B.  1067.  452;   Brown  v.  Lambeth,  2  La.  Ann. 

"Michigan  Mut.  Life   Ins.   Co.  v.  822;     Burthe    v.    Bernard,    1    Rob. 

Klatt,  5  Nebr.  (Unoff.)  305,  98  N.  W.  (La.)  395;  Cook  v.  Fultz,  10  Sm.  & 

436;    Cummings   v.    Hart,    4    Nebr.  M.    (Miss.)    369. 

(Unoff.)   20,  93  N.  W.  150.  "Sage  v.  Central  R.  Co.,  99  U.  S. 

"Davis   V.   Hess,   103    Mo.   31,   15  334,  25  L.  ed.  394. 
S.  W.  324.     Upon  a  sale  for  cash, 
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The  trustee  is  not  obliged  to  accept  the  highest  bidder  if  he  has 
reason  to  apprehend  that  he  has  not  the  ability  or  intention  to  com- 
ply with  the  terms  of  sale.  The  requirement  of  a  deposit  is  a  reason- 
able precaution  in  order  to  insure  the  completion  of  the  sale,  or  to 
cover  the  costs  and  expenses  of  it  should  it  fail  by  the  purchaser's  de- 
fault.^« 

§  1614a.  Mortgagee  purchasing  at  sale. — It  has  frequently  been 
held  that  a  mortgagee  or  trustee  in  a  deed  of  trust  can  not  purchase 
without  leave  at  the  foreclosure  sale,  and  that  where  he  does  so  the 
sale  is  voidable.^*  If  the  mortgagee  without  leave  purchases  at  such 
sale,  he  will  be  considered  merely  a  mortgagee  in  possession  of  a  re- 
deemable estate,  and  the  mortgagor  will  have  the  right  to  disaffirm.^" 
Where  the  mortgagee  purchases  he  is  generally  given  credit  for  the 
amount  of  his  claim,  and  pays  only  the  surplus  in  money.^^ 

A  trustee  of  mortgaged  property  will  not  be  allowed  to  purchase 
for  his  own  benefit,  and  if  he  makes  such  a  purchase,  it  accrues  in 
equity  to  the  benefit  of  the  cestui  que  trust,  regardless  of  whether 
or  not  there  was  fraud.  ^^  But  the  trustee  of  a  corporate  mortgage 
has  been  permitted  to  purchase  for  the  benefit  of  bondholders.^'  And 


"  Gray  v.  Veirs,  33  Md.  18. 

"  Cunningham  v.  Macon  &c.  R. 
Co.,  156  U.  S.  400,  39  L.  ed.  471,  15 
Sup.  Ct.  361;  American  Freehold 
Land  Mtg.  Co.  v.  Pollard,  127  Ala. 
227,  29  So.  598;  McNeill  v.  McNeill, 
36  Ala.  109,  76  Am.  Dec.  320;  Burr 
v.  Borden,  61  111.  389;  Waite  v.  Den- 
nison,  51  111.  319;  Duncan  v.  Home 
Co-operative  Co.,  221  Mo.  315,  120 
S.  "W.  733;  Sherrod  v.  Vass,  128  N. 
Car.  49,  38  S.  E.  133;  Craft  v.  Me- 
chanics' Home  Assn.,  127  N.  Car. 
163,  37  S.  E.  190.  See  also  Owens 
V.  Hornthal,  156  N.  Car.  19,  72  S. 
E.  5.  But  see  Innes  v.  Linscheid, 
126  111.  App.  27;  Chillicothe  Paper 
Co.  v.  Wheeler,  68  111.  App.  343.  A 
second  mortgagee  may  bid  at  the 
foreclosure  sale  of  the  first  mort- 
gage. Delisi  v.  Ficarrotta,  135  N. 
Y.  S.  653.  A  second  mortgagee  can 
not  purchase  and  hold  title  ad- 
versely to  the  mortgagor.  Pritch- 
ard  V.  Smith,  160  N.  Car.  79,  75  S. 
E.  803. 

"American  Freehold  &c.  Mtg.  Co. 
V.  Poland,  127  Ala.  227,  29  So.  598. 

=^Briant  v.  Jackson,  99  Mo.  585, 
13  S.  W.  91;  Lockwood  v.  Cook,  58 
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Nebr.  302,  78  N.  W.  624;  Guthrie 
V.  Guthrie,  4  Nebr.  (Unoff.)  365,  93 
N.  W.  1131;  McLagan  v.  Witte,  1 
Nebr.  (UnofC.)  438,  96  N.  W.  490; 
Thomas  v.  Jarden,  57  Pa.  St.  331; 
McMaster  v.  Kempshall,  1  Ch. 
Chamb.  (U.  C.)  329.  See  also  Bur- 
ton V.  Ferguson,  69  Ind.  486.  The 
purchaser  may  retain  the  surplus  to 
apply  it  on  an  elder  mortgage  or 
other  lien.  Cowles  v.  Raguet,  14 
Ohio  38.  In  Louisiana  the  pur- 
chaser retains  the  surplus  to  pay 
junior  mortgages  or  other  liens  on 
the  property;  and  if  the  sale  is 
made  to  satisfy  one  of  a  series  of 
mortgage  notes,  he  must  retain  the 
surplus  for  satisfaction  of  the  legal 
holders  of  the  other  notes.  Citi- 
zens' Bank  v.  Webre,  44  La.  Ann. 
334,  10  So.  728;  Morris  v.  Cain,  39 
La.  Ann.  712,  1  So.  797,  2  So.  418; 
Cummings  v.  Erwin,  15  La.  Ann. 
289. 

^'Marquam  v.  Ross,  47  Ore.  374, 
78  Pac.  698,  83  Pac.  852. 

^  Nay  Aug  Lumber  Co.  v.  Scran- 
ton  Trust  Co.,  240  Pa.  500,  87  Atl. 
843,  Ann.  Cas.  1915  A,  235. 
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where  a  note  is  secured  by  a  trust  deed  to  a  third  person,  it  has  been 
held  that  the  cestui  que  trust  may  properly  purchase  at  the  sale.^* 

§  1615.  Sale  on  credit. — Ordinarily,  except  with  the  consent  of 
both  parties,  the  sale  is  for  cash.  The  sheriff  has  no  authority  to  sell 
on  credit  in  the  absence  of  any  authority  given  in  the  deed,^^  or  to 
accept  anything  other  than  lawful  money  in  payment,  unless  other- 
wise authorized  by  the  decree  or  the  statute  governing  such  sales.^' 
Although  a  sale  upon  credit  might  bring  a  larger  price  than  a  sale 
for  cash,  it  would  practically  convert  one  mortgage  into  another  or 
into  several  mortgages  and  might  be  prejudicial  to  the  mortgagor.^^ 
But  the  mortgagee  may  allow  time  to  the  purchaser,  and,  whether  this 
arrangement  be  made  before  or  after  the  sale,  it  does  not  injure  the 
mortgagor,  and  is  no  ground  for  setting  aside  the  sale,  if  the  credit 
is  only  for  the  amount  due  to  him.^*  But  he  can  not  allow  credit  be- 
yond this,  except  with  the  consent  of  the  other  incumbrancers  entitled 
to  the  proceeds  of  sale.^°  And  where  there  are  two  joint  mortgagors, 
one  of  them  can  not  consent  to  a  variance  from  the  terms  of  sale  pre- 
scribed in  the  mortgage,  without  the  concurrence  of  the  other.^"  A 
court  of  equity  may  order  the  sale  to  be  made  on  credit  without  vio- 
lating the  obligation  of  the  mortgage  contract,^^  unless  the  mortgage 
deed  expressly  provides  that  the  sale  shall  be  for  cash,  in  which  case 
the  requirement  is  obligatory  and  can  not  be  disregarded  by  the 
court.'^  If  a  referee,  with  the  consent  of  the  parties  in  interest,  sells 
the  premises  on  time,  and  the  sale  is  reported  and  confirmed,  it  will 

=«  Freeman's  Appeal,  74  Conn.  247,  vis  v.  Hess,  103  Mo.  31,  15  S.  W. 

50  Atl.  748.  324. 

''Sedgwick  V.  Fish,  1  Hopk.  Ch.  "Rice    T.    Schmidt,    11    La.    70; 

(N.  Y.)  594;  Crenshaw  v.  Selgfrled,  Hooper  v.  Castetter,  45  Nebr.  67,  63 

24  Grat.   (Va.)   272;   Sauer  v.  Stein-  N.  W.  135. 

bauer,  14  Wis.  70.    A  sheriff,  selling  ''  Sedgwick  v.  Fish,  1  Hopk.  Ch. 

under  a  trust  deed  in  the  absence  (N.  Y.)   594. 

of  the  trustee,  announced  that  the  '^Mahone    v.    Williams,    39    Ala. 

purchase-price    must    be    paid    In  202;  Rhodes  v.  Dutcher,  6  Hun  (N. 

thirty  minutes  after  the  sale.    The  Y.)  453. 

wife  of  the  debtor  bid  in  the  prop-  ""Chaffraix    v.    Packard,    26    La. 

erty,   and   upon   being   asked   what  Ann.  172. 

she  could  do,  replied  that  she  did  »"  Arnold  v.  Greene,  15  R.  I.  348, 

not  know,  and  soon  after  left,  with-  5  Atl.  503. 

out   returning.     The   sheriff   resold  =«  Stoney  v.  Shultz,  1  Hill  Ch.  (N. 

the  property  for  a  larger  sum.     It  Y.)  465,  550,  27  Am.  Dec.  429;  Sedg- 

was  held  that  the  sheriff's  conduct  wick  v.  Fish,  1  Hopk.  Ch.   (N.  Y.) 

was   not   oppressive.     The   sale  be-  594;    Lowndes   v.    Chisholm,   2   Mc- 

Ing  for  cash,  he  was  justified  In  re-  Cord  Ch.  (S.  Car.)  455,  16  Am.  Dec. 

quiring  Immediate  payment,  and  It  667.    See  also  Wlllett  v.  Johnson,  84 

was  proper  for  him  to  resell  before  Ky.  411,  8  Ky.  L.  398,  1  S.  W.  674. 

the  bidders  dispersed,  thus  avoiding  "'  Crenshaw  v.  Selgfried    24  Grat. 

the  necessity  of  readvertising.    Da-  (Va.)    272.     See   to   the    contrary, 
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not  be  set  aside  on  the  motion  of  a  creditor  of  the  deceased  mortga- 
gor.'^ 

Where,  upon  a  foreclosure  sale  by  order  of  court,  a  lien  is  reserved 
in  the  deed  to  secure  the  unpaid  instalments,  the  court  may,  before 
the  final  decree  of  distribution,  proceed  to  a  resale  of  the  property  by 
a  supplementary  proceeding  without  resorting  to  an  original  bill.  If 
innocent  purchasers  have  in  the  mean  time  acquired  any  rights,  these 
must  be  protected.** 

When  the  terms  of  sale  are  cash,  the  purchaser  must  pay  cash,  and 
can  not  comply  with  such  terms  by  a  tender  of  the  note  of  the  person 
entitled  to  the  proceeds  of  the  sale.*'  But  where  the  terms  of  sale  pro- 
vided for  payment  in  cash,  the  acceptance  by  the  sheriff  of  a  certified 
check  which  is  afterward  paid,  is  not  sufficient  to  defeat  the  sale.*" 
Thus  a  certified  check  tendered  at  a  sale  on  Saturday  afternoon,  and 
paid  the  following  Monday,  was  held  equivalent  to  cash.*^ 

II.  Sale  in  Parcels 

Section  Section 

1616.  Sale  in  parcels  under  statute     1618.  Mode   of   sale   determined   by 

or  decree.  court  or  ofBcer. 

1617.  Preference  of  mortgagor  con-    1619.  Sale    in    parcels    for   part    of 

sidered.  debt  due. 

§  1616.  Sale  in  parcels  under  statute  or  decree. — A  sale  in  parcels 
may  be  required  by  statute  or  by  the  court.^  In  regulating  foreclosure 
sales  in  equity,  several  states  have  by  statute  provided  that  the  prop- 
erty shall  be  sold  in  parcels  when  practicable,  but  that,  where  a  sale 
of  the  whole  will  be  more  beneficial  to  the  parties,  the  decree  shall  be 
made  accordingly.  But  courts  of  equity  without  statutory  provisions, 
apply  the  same  rules ;  these  provisions  in  fact  being  only  confirmatory 
of  principles  by  which  courts  of  equity  are  necessarily  governed  in 
suits  of  foreclosure.^ 

Mitchell     v.     McKinny,     6     Heisk,  powers    in    mortgages    and    trust 

(Tenn.)    83.  deeds,  see  ch.  xl,  div  9. 

^Rhodes  v.  Dutcher,  6  Hun   (N.  =  Livingston  v.  Mildrum,  19  N.  Y. 

Y.)    453.  440,  443,  per  Selden,  J.;  Campbell  v. 

^Stuart  V.  Gay,  127  U.  S.  518,  32  Macomb,  4  Johns.  Ch.   (N.  Y.)   534. 

L.  ed.  119,  8  Sup.  Ct.  1279.  See  also  Wilmer  v.  Atlanta  &c.  Air 

»=Pursley   v.    Forth,    82    111.    327.  Line  R.  Co.,  2  Woods  (U.  S.)  447; 

See  also  Sage  v.  Central  R.  Co.,  99  Gregory    v.    Purdue,    32    Ind.    453; 

U.  S.  334,  25  L.  ed.  394.  Bernhard  v.  Hovey,  9  Kans.  App.  25, 

'"Sheldon  v.  Pruessner,  52  Kans.  57  Pac.  245;   Hutchison  v.  Yahn,  9 

593,  35  Pac.  204;  Hanscom  v.  Meyer,  Kans.  App.  837,  61  Pac.  458;  Walsh 

57  Nebr.  786,  78  N.  W.  367.  v.  Colby,  153  Mich.  602,  117  N.  W. 

^Jacobs  V.  Turpin,  83  111.  424.  207   (applying  Comp.  Laws  1897,  § 

^As    to    sales    in    parcels    under  528);     Mclntyre    v.    Wyckoff,    119 
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The  premises  may  be  sold  in  one  piece  or  in  parcels,  as  the  court 
may  consider  most  likely  to  bring  the  highest  price.^  Several  adjoin- 
ing tracts  may  be  sold  together*  and  a  sale  is  not  necessarily  void  be- 
cause the  land  was  sold  as  an  entirety.''  Where  a  sale  in  parcels  will 
probably  injure  the  interests  of  the  defendants,  the  court  will  decree 
the  sale  of  the  entire  mortgaged  premises  in  one  parcel,  though  com- 
posed of  separate  or  distinct  lots  or  tracts.^  Circumstances  may  render 
it  impracticable  to  realize  the  best  prices  from  the  separate  sale  of 
disconnected  parcels  of  land.'^ 

When  the  decree  has  directed  the  sale  of  the  whole  premises  for 
the  payment  of  an  instalment  then  due,  the  court  may  in  its  discretion 
afterward  regulate  the  execution  of  the  decree  by  directing  a  sale  of 


Mich.  557,  78  N.  W.  654;  Macomb  v. 
Prentis,  57  Mich.  225,  23  N.  W.  788; 
Sherwood  v.  Landon,  57  Mich.  219, 
23  N.  W.  778;  Magruder  v.  Eggles- 
ton,  41  Miss.  248;  Thomas  v. 
Thomas,  44  Mont.  102,  119  Pac.  283, 
Ann.  Cas.  1913  B,  616  (statute  held 
directory) ;  Kanev. Jonasen,  55  Nebr. 
757,  76  N.  W.  441;  American  Life 
&c.  Ins.  &c.  Co.  V.  Ryerson,  6  N.  J. 
Eq.  9;  Montague  v.  Raleigh  Sav. 
Bank,  118  N.  Car.  283,  24  S.  B.  6; 
Bartlett  Estate  Co.  v.  Fairhaven 
Land  Co.,  56  Wash.  437,  105  Pac. 
848  (statute  held  directory);  Schrei- 
ber  V.  Carey,  48  Wis.  208,  4  N.  W. 
124.  A  sale  of  one  hundred  acres 
in  bulk,  without  being  subdivided 
or  offered  in  parcels  is  improper  and 
may  be  vacated.  State  Bank  v. 
Brown,  128  Iowa  665,  105  N.  W.  49. 
Where  four  hundred  acres  were 
sold  in  bulk  in  satisfaction  of  a  trust 
deed,  and  not  in  one  hundred  and 
sixty-acre  tracts,  as  required  by  the 
Constitution  of  Mississippi,  the  sale 
was  void.  McClusky  v.  Trussel,  90 
Miss.  544,  44  So.  69.  The  presump- 
tion is  that  the  officer  followed  the 
decree  of  the  court  in  making  the 
sale.  Walsh  v.  Colby,  153  Mich.  602, 
117  N.  W.  207. 

"  McComb  V.  Prentis,  57  Mich.  225, 
23  N.  W.  788;  Thomas  v.  Thomas,  44 
Mont.  102,  119  Pac.  283,  Ann.  Cas. 
1913  B,  616;  Kane  v.  Jonasen,  55 
Nebr.  757,  76  N.  W.  441;  Miller  v. 
Trudgeon,  16  Okla.  337,  86  Pac.  523. 
See  also  Geuda  Springs  Town  &c.  Co. 
V.  Lombard,  57  Kans.  625,  47  Pac. 
532;   Burge  v.  Chestnut  (Ky.),  121 


S.  W.  989;  Bartlett  Estate  Co.  v. 
Fairhaven  Land  Co.,  56  Wash.  437, 
105  Pac.  848.  A  manufacturing  plant 
is  properly  sold  as  an  entirety, 
where  division  into  parcels  would 
probably  produce  a  lower  price  than 
its  sale  as  a  whole.  Central  Trust 
Co.  V.  United  States  Rolling  Stock 
Co.,  56  Fed.  5. 

*  Hopkins  v.  Wiard,  72  Cal.  259, 
13  Pac.  687;  Pepper  v.  Shepherd,  4 
Mackey  (D.  C.)  269;  Thomas  v. 
Thomas,  44  Mont.  102,  119  Pac.  283, 
Ann.  Cas.  1913  B,  616  (buildings  ex- 
tending over  both  tracts).  See  also 
Greenwell  v.  Moffet,  77  Kans.  41,  93 
Pac.  609;  Harris  v.  Creveling,  80 
Mich.  249,  45  N.  W.  85  (several  lots 
constituting  one  farm).  See  post  § 
1618. 

"Highland  Land  &c.  Co.  v.  Audas, 
33  Ky.  214,  110  S.  W.  325  (sale  en- 
tire for  less  than  amount  of  debt, 
interest  and  costs) ;  Butters  v.  But- 
ters, 153  Mich.  153,  117  N.  W.  203 
(no  request  for  sale  in  parcels). 
Levy  on  the  entire  tract  covered  by 
a  mortgage  was  held  not  excessive, 
though  the  value  of  the  land  was 
more  than  enough  to  satisfy  the 
execution.  Howland  v.  Donehoo 
(Ga.),  82  S.  E.  32. 

"  Elgutter  V.  Northwestern  Mut.  L. 
Ins.  Co.,  86  Fed.  500,  30  C.  C.  A.  218; 
Firestone  v.  Klick,  67  Ind.  309;  Sal- 
yer  v.  Union  Bank,  149  Ky.  847,  150 
S.  W.  14.  See  also  Bartlett  Estate 
Co.  V.  Fairhaven  Land  Co.,  56  Wash. 
437,  105  Pac.  848. 

'  Miller  v.  Trudgeon,  16  Okla.  337, 
86  Pac.  523. 
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a  part  only,  if  the  premises  are  divisible,  and  may,  upon  the  maturity 
of  other  instalments,  direct  further  sales.^  The  court  need  not  render 
separate  decrees  for  each  parcel,  one  decree  of  sale  being  sufficient." 
Where  the  decree  directs  the  sale  of  the  premises  in  parcels,  and  the 
sheriff  first  offers  for  sale  the  rents  and  profits  of  each  parcel  for  a 
term  of  years,  and,  receiving  no  bid,  offers  the  fee  of  each  parcel  in 
succession,  and  finally  the  fee  of  the  whole  tract,  the  sale  is  valid, 
although  the  rents  and  profits  of  all  the  tracts  together  were  not  of- 
fered before  the  fee  was  offered.^" 

In  determining  whether  the  premises  shall  be  sold  together  or  in 
parcels,  the  court  should  direct  the  sale  to  be  made  in  such  manner 
as  that  the  parties  having  equities  subject  to  the  mortgage  shall  not 
be  prejudiced. ^^  It  may  sometimes  happen  that,  even  when  the  mort- 
gage describes  the  property  in  separate  parcels,  and  the  amount  due 
on  the  mortgage  may  be  raised  by  a  sale  of  a  portion  of  them,  it  may 
be  necessary  for  the  proper  protection  of  the  rights  of  subsequent  in- 
cumbrancers that  the  property  should  be  sold  together  ;^^  and  in  such 
case  the  court  will  so  order  although  the  statute  provides  that  the 
decree  shall  be  for  the  sale  of  such  part  as  may  be  sufficient  to  pay 
the  mortgage  debt  and  costs  ;^^  and  even  after  a  sale  of  a  part,  the 
court,  still  having  jurisdiction  of  the  parties,  and  the  subject,  may, 
for  the  protection  of  the  parties,  make  a  supplementary  order  for  the 
sale  of  the  remainder.^*  A  sale  in  entirety  of  two  parcels  of  land, 
covered  by  separate  trust  deeds,  should  not  be  ordered,  unless  the  in- 
terests of  all  parties  require  it.^^ 

If  an  order  to  sell  in  parcels  be  erroneous,  a  party  aggrieved  should 
apply  to  have  the  order  amended ;  it  is  not  a  defense  to  the  suit  which 
can  be  taken  advantage  of  by  plea,  answer,  or  demurrer.^" 

A  statutory  provision  that,  in  sales  of  real  property  consisting  of 

'American  Life  &c.  Ins.  &c.  Trust  Beekman  v.  Gibbs,  8  Paige  (N,  Y.) 

Co.  V.  Ryerson,  6  N.  J.  Eq.  9.  See  also  511. 

Kilmer  v.  Gallaher,  107  Iowa  676,  78  "  Johnson  v.   Hambleton,   52   Md. 

N.  W.  685.  378;   Gregory  v.  Campbell,  16  How. 

"Nix  V.  Thackaberry,  240  111.  352,  Pr.   (N.  Y.)  417. 

88  N.  B.  811.  "Livingston  v.  Mildrum,  19  N.  Y. 

"Carpenter   v.   Russell,   129    Ind.  440;   Dobbs  v.  Niebuhr,  3  N.  Y.  S. 

571,  29  N.  E.   36.     See  also  Nix  v.  413. 

Williams,  110  Ind.  234,  11  N.  E.  36;  "Livingston  v.  Mildrum,  19  N.  Y. 

Bechtel    v.    Weir,    152    Cal.    443,    93  440;  De  Forest  v.  Farley,  4  Hun  (N. 

Pac.  75.  Y.)  640. 

"Blazey    v.    Delius,    74    111.    299;  >»  Warner   v.    Grayson,    200    U.    S. 
Boteler  v.  Brookes,  7  Gill  &  J.  (Md.)  257,  50  L.  ed.  470,  26  Sup.  Ct.  240. 
143;    De  Forest  v.  Farley,  62  N.  Y.  «  Horner  v.  Corning,  28  N.  J.  Bq. 
628;  Malcolm  v.  Allen,  49  N.  Y.  448;  254.     See  also  County  Bank  v.  Gold- 
Livingston  V.  Mildrum,  19  N.  Y.  440;  tree,  129  Cal.  160,  61  Pao.  785. 
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several  lots  or  parcels,  the  lots  shall  be  sold  separately,  and  that  the 
debtor  may  direct  the  order  in  which  the  lots  shall  be  sold  does  not 
apply  where  each  parcel  is  first  offered  for  sale  separately,  and  no  bids 
are  received.  In  such  case  the  property  may  then  be  offered  and  sold 
as  a  whole,  and  the  sale  will  be  upheld  unless  other  reasons  appear 
for  setting  it  aside.^^  Even  a  sale  in  disregard  of  the  statute  is  not 
absolutely  void.  It  is  only  voidable,  and  will  ordinarily  be  set  aside  on 
timely  application.''  Where  the  mortgage  itself  provides  in  what  par- 
cels the  property  shall  be  sold,  the  court  may  properly  follow  such 
provision  in  decreeing  the  sale.'*  Where  property  is  described  in  a 
mortgage  as  a  single  tract,  it  may  properly  be  sold  in  entirety,  unless 
the  court  directs  otherwise.^" 

§  1617.  Preference  of  mortgagor  considered. — The  wishes  of  the 
mortgagor  in  respect  to  the  mode  and  order  of  sale  should  be  followed, 
if  this  can  be  done  with  safety  to  the  mortgagee,  and  without  injury 
to  other  parties  in  interest.  If  there  be  no  question  that  the  property 
is  ample  to  satisfy  the  debt,  whether  sold  together  or  in  parcels,  and 
there  are  no  subsequent  equities  to  be  considered,  the  mortgagee  in 
such  case  has  no  right  to  direct  whether  the  sale  shall  be  in  one  way 
or  the  other.^^  Where  a  decree  of  foreclosure  directed  the  sale  of  cer- 
tain city  lots,  and  the  mortgagor  presented  a  written  request  to  the 
referee  to  have  the  corner  lot,  which  was  the  most  valuable,  sold  first, 
but  the  referee  disregarded  his  request,  which  was  made  in  good  faith 
to  increase  the  amount  realized  from  the  property,  the  sale  was  set 
aside  and  a  resale  ordered.^^ 

"Bechtel  v.  "Wier,  152  Cal.  443,  93  42  Mich.  304,  3  N.  W.  961.    See  also 

Pac.  75,  15  L.  R.  A.   (N.  S.)   549;  Blood  v.  Munn,  155  Cal.  228, 100  Pac. 

Connick   v.    Hill,    127    Cal.    162,    59  694  (waiver  of  stipulation). 
Pac.  832;   Marston  v.  White,  91  Cal.        *"  Thomas  v.  Thomas,  44  Mont.  102, 

37,    27   Pac.    588;    Walsh   v.    Colby,  119  Pac.  283,  Am.  Cas.  1913  B,  616. 
153    Mich.    602,    117    N.    W.    207;         "Walworth  v.  Farmers'  Loan  &c. 

Tichy  V.  Simeeek,  5  Nebr.   (Unoff.)  Co.,  4  Sandf.  Ch.  (N.  Y.)  51;  Brown 

81,  97  N.  W.  323.    Separate  parcels  v.  Frost,  Hoffm.    (N.  Y.)    41.     See 

mortgaged    by    a    debtor    and    his  also  Caufman  v.  Sayre,  2  B.  Men. 

surety  for  the  same  debt,  were  held  (Ky.)   202;   Wolcott  v.  Schenck,  23 

to  have  been  properly  sold  as  one  How.    Pr.     (N.    Y.)     385;     Bartlett 

tract,  after  failure  to  sell  the  parcels  Estate  Co.  v.  Fairhaven  Land  Co., 

separately.    Bechtel  v.  Wier,  152  Cal.  56  Wash.  437,  105  Pac.   848    (effect 

443,  93  Pac.  75,  15  L.  R.  A.  (N.  S.)  of  written  request  to  sheriff  before 

549.  sale).    A  commissioner  selling  land 

"  Vigoureux   v.    Murphy,    54    Cal.  on  foreclosure  need  not  comply  with 

346;  Browne  v.  Ferrea,  51  Cal.  552;  the    mortgagor's    request    that    ho 

Blood  V.  Light,  38  Cal.  649,  654;  San  offer  the  land  in  parcels  a  second 

Francisco  v.  Pixley,  21  Cal.  56.  time.    Connick  v.  Hill,  127  Cal.  162, 

"Bank  v.  Charles,  86  Cal.  322,  24  59  Pac.  832. 
Pac.  1019;  Hopkins  v.  Wiard,  72  Cal.        ^^^King  v.  Piatt,  37  N.  Y.  155. 
259,  13  Pac.  687;  Mickle  v.  Maxfield, 


215  SALE   IN-   PARCELS  §    1618 

Under  some  circuinstances,  where  the  property  is  of  sufScient  value, 
it  seems  that  a  mortgagee  would  be  required  to  sell  the  land  in  such 
a  manner  that  the  mortgagor  might  have  a  homestead  allotted  to  him 
in  the  residue. ^^  And  so,  a  wife  who  joined  with  her  husband  in  exe- 
cuting a  mortgage,  may  assert  her  homestead  right  in  a  part  of  the 
mortgaged  premises,  and  her  right  to  have  another  part  of  the  prem- 
ises sold  first  to  satisfy  the  mortgage.^* 

If  the  mortgagor  does  not  ask  to  have  the  property  sold  in  parcels, 
though  he  has  asked  for  and  had  adjournments  of  the  sale,  the  sale 
will  not  be  set  aside  because  all  the  premises  are  sold  as  one  parcel.^^ 
Where  a  building  stood  on  both  of  two  adjoining  lots  and  the  court 
was  not  asked  to  subdivide  the  property,  a  sale  in  one  parcel  was  up- 
held.^^  But  in  a  case  where  the  security  was  doubtful,  and  the  prop- 
erty consisted  of  one  parcel,  which,  after  the  making  of  the  mortgage, 
was  laid  out  in  streets  and  building  lots,  the  mortgagee  objected  to  a 
sale  in  parcels,  unless  security  should  be  given  him,  because  that  por- 
tion of  the  land  laid  out  for  streets  would  not  be  included,  and  a  sale 
in  one  parcel  was  held  proper.^'  A  mortgagee  who  holds  a  mortgage 
upon  the  entire  interest  in  a  lot  of  land  can  not  be  called  upon  to  al- 
low a  sale  of  an  undivided  interest,  even  if  the  mortgage  be  made  by 
joint  tenants  who  desire  a  separate  sale  of  undivided  interests  to  en- 
able them  more  easily  to  adjust  their  rights  as  between  themselves.^* 

§  1618.  Mode  of  sale  determined  by  court  or  officer. — Whether  the 
property  shall  be  sold  entire  or  in  parcels  is  in  some  states  determined 
by  the  court,  generally  through  a  reference,  and  in  others  is  left  to 
the  discretion  of  the  officer  making  the  sale.^^  When  determined  by 
the  court,  the  order  of  sale  sometimes  directs  the  form  and  manner 
of  the  division,  and  designates  the  part  first  to  be  sold,'"  or  more  prop- 
erly to  be  offered  for  sale.^^   Objections  to  the  manner  of  dividing  the 

''Weil  V.  Uzzell,  92  N.  Car.  515.  =*See  statutory  regulations  of  the 

"  Butters  v.  Butters,  153  Mich.  153,  different  states.     In  Nebraska,  the 

117  N.  W.  203.  Code    leaves   the   question   whether 

"  Guarantee  Trust  &c.  Deposit  Co.  the  mortgaged  premises  shall  be  sold 

V.  Jenkins,  40  N.  J.  Eq.  451.  as  a  whole  or  In  parcels  to  the  dis- 

'°  Butters  v.  Butters,  153  Mich.  153,  cretion    of    the    oificer    making   the 

117  N.  W.  203.  sale,  in  case  the  court  does  not  di- 

"  Griswold  v.  Fowler,  24  Barb.  (N.  rect  the  manner  in  the  decree.    Mal- 

Y.)  135;  Lane  V.  Conger,  10  Hun  (N.  lory  v.  Patterson,  63  Nebr.  429,   88 

Y.)    1,    and    cases    cited.      See    also  N.  W.  6S6. 

Ellsworth  V.  Lockwood,  9  Hun   (N.  ="■  Brugh  v.  Darst,  16  Ind.  79;  Bard 

Y.)   548,  42  N.  Y.  89.  v.  Steele,  3  How.  Pr.  (N.  Y.)  110. 

^  Schoenewald  v.  Dieden,  8  Bradw.  ^  Cissna   v.    Haines,    18    Ind.    496. 

(111.)  389;  Frost  v.  Bevins,  3  Sandf.  This  order  may  be  based  on  the  facts 

Ch.  (N.  Y.)  188.  shown  at  the  hearing,  or  upon  the 
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land  shoiald  be  called  to  the  attention  of  the  court  immediately  and 
before  the  sale."^  An  order  once  made  will  not  be  disturbed  without 
good  cause.^^ 

When  by  statute  or  rule  of  court  the  officer  determines  upon  these 
matters,  he  must  sell  in  parcels  in  just  the  same  cases  in  which  the 
statute  or  the  general  principles  of  equity  would  make  this  course 
obligatory  upon  the  court ;  and  if  he  makes  it  otherwise,  the  court  will 
set  it  aside.^*  The  officer  must  sometimes  exercise  a  discretion,  which 
is  judicial  in  its  nature,'^  and  an  honest  exercise  of  such  discretion 
will  be  as  final  as  the  action  of  a  judicial  tribunal.^"  Where  the  evi- 
dence is  conflicting  his  discretion  will  not  be  overruled.^^  If  the  offi- 
cer, instead  of  exercising  his  own  discretion,  relies  upon  the  pur- 
chaser for  his  information,  the  sale  may  be  declared  invalid.** 

A  statutory  provision  directing  the  sale  of  only  so  much  as  will  pay 
the  amount  due  with  costs,  if  a  division  can  be  made,  is  peremptory 
upon  the  court,'^  leaving  only  the  determination  of  the  question 
whether  such  division  can  be  made  without  injury  to  the  whole.  A 
sale,  however,  made  without  regard  to  this  provision,  is  only  voidable, 
and  not  void.*" 


consent  of  the  parties,  although 
there  be  no  foundation  for  it  in  the 
pleadings.  Cord  v.  Southwell,  15 
Wis.  211;  Bank  of  Ukiah  v.  Reed,  131 
Cal.  597,  601,  63  Pac.  921;  Hopkins 
V.  Wiard,  72  Cal.  259,  262,  13  Pac. 
687;  Macomb  v.  Prentis,  57  Mich. 
225,  23  N.  "W.  788. 

'^Miller  v.  Kendrick  (N.  J.),  15 
Atl.  259. 

'=  Vaughn  v.  Nims,  36  Mich.  297; 
Von  Hemert  v.  Taylor,  76  Minn.  386, 
79  N.  W.  319. 

"^  Waldo  V.  Williams,  3  111.  470; 
Meriwether  v.  Craig,  118  Ind.  301, 
20  N.  E.  769;  Benton  v.  Wood,  17 
Ind.  260;  White  v.  Watts,  18  Iowa 
74;  O'Donnell  v.  Lindsay,  39  N.  Y. 
Sup.  Ct.  523.  See  also  Lay  v.  Gib- 
bons, 14  Iowa  377,  81  Am.  Dec.  487; 
Russell  V.  Conn,  20  N.  Y.  81.  In 
Alabama,  when  the  lands  are  sus- 
ceptible of  division,  and  there  are 
infant  defendants  whose  titles  will 
be  affected,  the  court  should  decree 
a  sale  only  after  ascertaining 
whether  or  not  the  Interest  of  the 
infants  will  probably  be  promoted 
by  a  sale  in  parcels.  Walker  v. 
Hallett,  1  Ala.  379;  Fry  v.  Mer- 
chants' Ins.  Co.,  15  Ala.  810.    But  if 


the  defendants  are  adults,  the  court 
may,  unless  a  sale  in  parcels  is 
asked  for,  decree  a  sale  without  first 
ascertaining  whether  the  sale  will 
be  for  the  interest  of  such  defend- 
ants. Ticknor  v.  Leavens,  2  Ala. 
149;  Homer  v.  Schonfeld,  84  Ala. 
313,  4  So.  105;  Gladden  v.  American 
Mortgage  Co.,  80  Ala.  270.  In  Ken- 
tucky the  court,  before  ordering  a 
sale,  must  be  satisfied  whether  or 
not  the  property  can  be  divided 
without  impairing  its  value.  Civ. 
Code,  §  694.  The  court  may  satisfy 
itself  in  any  way  as  to  the  divisibil- 
ity of  the  property.  Sears  v.  Henry, 
13  Bush  (Ky.)  413,  415;  McFarland 
V.  Garnett,  10  Ky.  L.  91,  8  S.  W.  17. 

^  Snyder  v.  Stafford,  11  Paige  Ch. 
(N.  Y.)  71. 

'"O'Donnell  v.  Lindsay,  39  N.  Y. 
Super.  Ct.  523.  See  also  Hughes  v. 
Riggs,  84  Md.  502,  36  Atl.  269. 

"  Hughes  V.  Riggs,  84  Md.  502,  36 
Atl.  269. 

==  O'Donnell  v.  Lindsay,  39  N.  Y. 
Sup.  Ct.  523. 

""Bank  V.  Arnold,  5  Paige  (N.  Y.) 
38. 

"Bozarth  v.  Largent,  128  111.  95, 
21  N.  E.  218;    Meriwether  v.  Craig, 
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"Without  any  statutory  requirement,  a  court  of  equity  will  order  a 
sale  in  parcels  when  the  property  consists  of  distinct  tracts,  together 
worth  much  more  than  the  debt  secured.*^  The  mere  fact  that  the 
premises  are  a  meager  security  and  are  going  to  ruin  and  decay  does 
not  justify  a  sale  of  the  entire  premises  for  a  debt  only  partly  due.*^ 
A  decree  for  such  a  sale  should  rest  upon  an  allegation  and  finding 
that  the  premises  can  not  be  divided  without  manifest  injury  to  all 
parties  concerned.''^  A  sale  of  the  property  as  an  entirety  is  proper 
where  it  appears  that  a  division  of  it  into  parcels  would  lessen  its 
selling  value.** 

"Where  no  request  is  made  by  the  debtor  to  have  the  lands  offered  in 
separate  parcels,  and  where  the  order  of  sale  directs  that  all  of  the 
parcels  be  sold  subject  to  a  prior  mortgage  covering  all  of  them,  a 
sale  of  the  whole  property  together  should  be  confirmed.*^ 

If  the  decree  of  sale  describes  a  quarter  section  as  a  single  tract,  it 
is  not  the  duty  of  the  master  or  other  officer  to  divide  the  land  into 
parcels  in  making  the  sale.  If  the  decree  describes  several  distinct 
parcels,  then  it  is  the  duty  of  the  officer  to  sell  each  parcel  separately.*" 

The  court  having  ordered  that  the  property  shall  be  sold  either  in 
one  lot  or  in  separate  parcels,  the  parties  to  the  suit  can  not  by  agree- 
ment disregard  the  order,  and  make  a  valid  sale  in  any  other  man- 
ner.*^ A  subsequent  party  in  interest  has  a  right  to  insist  upon  a 
strict  compliance  with  the  decree  and  the  statute  in  the  manner  of  the 
sale.** 

The  fact  that  several  parcels  mortgaged  together  had  previously 
been  held,  used,  and  conveyed  together  as  one  farm,  is  a  sufficient  rea- 
son for  selling  the  whole  in  one  parcel.*^  Where  several  lots  naturally 
constitute  one  farm,  one  of  which  is  partly  fenced  and  cultivated 
while  the  other  is  not,  they  may  be  sold  together.^"  A  tract  of  two 
hundred  acres,  lying  in  one  section,  cultivated  as  one  farm,  and  mort- 
gaged as  a  whole,  may  be  sold  in  one  body,  although  parts  of  the  tract 
are  in  separate  quarter  sections,  and  separately  assessed.^^     On  the 

118  Ind.  301,  20  N.  E.  769;  3  Wait's  "  Babcock  v.  Perry,  8  Wis.  277. 

Prac.  376.  "  Farmers'    &    Millers'    Bank    v. 

"  Ryerson  v.  Boorman,  7  N.  J.  Eq.  Luther,  14  Wis.  96. 

167,  640.  "Johnson   v.   Hambleton,   52    Md. 

"Blazey  v.  Dellus,  74  111.  299.  378;  Yale  v.  Stevenson,  58  Mich.  537, 

^Blazey  V.  Delius,  74  111.  299.  25  N.  W.  488;    Anderson  v.  Austin, 

"Central     Trust     Co.     v.     United  34  Barb.    (N.  Y.)   319;   Whitbeck  v. 

States  Rolling  Stock  Co.,  56  Fed.  5.  Rowe,  25  How.  Pr.   (N.  Y.)    403. 

«  Gueda  Springs  Town  &c.  Co.  v.  ="  Harris  v.  Creveling,  80  Mich.  249, 

Lombard,  57  Kans.  625,  47  Pac.  532;  45  N.  W.  85. 

Bell  V.  Taylor,  14  Kans.  277.  "Pierce  v.  Reed,  3  Nebr.  (Unoff.) 

*'Patton  V.  Smith,  113  111.  499.  874,  93  N.  W.  154. 
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other  hand,  the  fact  that  separate  parcels  have  previously  been  held 
and  used  by  themselves,  and  are  evidently  capable  of  being  so  used  to 
advantage  in  the  future,  affords  a  presumption  that  they  should  be 
sold  separately."  Thus,  where  the  land  mortgaged  was  divided  into 
two  separate  farms,  it  was  proper  upon  foreclosure  to  sell  the  land 
in  two  parcels.^^ 

Under  a  mortgage  of  real  property,  together  with  machinery  and 
fixtures  thereon,  a  provision  of  the  mortgage,  that  in  case  of  fore- 
closure the  personal  property  shall  be  sold  with  the  realty,  will  be  fol- 
lowed in  the  decree.^*  Generally  land  and  buildings  used  as  a  mill, 
with  the  machinery  therein  and  the  water  power  connected  with  the 
same,  constitute  a  unit,  and,  under  a  mortgage  covering  such  prop- 
erty, the  whole  should  be  sold  together  without  any  special  provision 
therefor,  because  the  parts  could  not  be  sold  separately  without  a 
large  depreciation.^^ 

§  1619.  Sale  in  parcels  for  part  of  debt  due. — The  statutes  of  sev- 
eral states  provide  that,  when  a  portion  only  of  the  mortgage  debt  is 
due,  a  portion  of  the  mortgaged  premises  may  be  sold  in  satisfaction 
of  such  part,  and  that  the  judgment  may  stand  as  security  for  any 
subsequent  default ;  and  that  upon  the  happening  of  such  default  the 
court  shall  order  a  second  sale  to  satisfy  such  default;  and  that  the 
same  proceeding  may  be  had  as  often  as  a  default  shall  happen.  The 
subsequent  sale  is  made  by  order  of  court  upon  the  plaintiff's  petition, 
which  should  state  all  the  essential  facts  upon  which  the  order  is  to 
be  founded.  Notice  of  the  application  must  be  given  to  all  persons 
interested  who  have  appeared  in  the  action.  The  order  for  sale  is  is- 
sued as  in  other  cases,  and  the  sale  is  made  in  the  same  manner.°°  The 
mere  fact  that  the  premises  are  a  doubtful  security  for  the  debt  and 
are  depreciating  in  value,  will  not  justify  a  sale  of  the  entire  premises 
for  a  debt,  of  which  only  a  portion  is  due.  In  such  case,  it  must  be 
alleged  in  the  pleadings  and  decided  by  the  court  that  the  premises 

"^Hubbard  v.  Jarrell,  23  Md.  66;  The  New  York  Code  of  Civil  Pro- 
Clark  V.  Kraker,  51  Minn.  444,  53  cedure,  §  1636,  provides  that  when 
N.  W.  706;  Whitbeck  v.  Rowe,  25  only  part  of  the  mortgage  debt  is 
How.  Pr.  (N.  Y.)  403.  due,  and  the  property  is  so  situated 

'^  Mclntyre  v.  Wyckoff,  119  Mich,  that  it  can  be  sold  in  parcels  with- 

557,  78  N.  W.  654.  out  injury   to  the  interests   of  the 

"Wood  v.  Whelen,  93  111.  153.  parties,  the  final  judgment  must  di- 

■"^Hill  V.  National  Bank,  97  U.  S.  rect  that  no  more  of  the  property 

450,  24  L.  ed.  1051;    Barlow  v.  Mc-  be  sold,  in  the  first  place,  than  will 

Clintock,  10  Ky.  L.  894,  11  S.  "W.  29.  be  sufficient  to  satisfy  the  sum  due, 

"  Bank    of    Napa    v.    Godfrey,    77  with  costs  and  expenses  of  the  sale. 

Cal.  612,  20  Pac.  142.    See  also  Cauf-  Long  v.  Lyons,  54  How.  Pr.  (N.  Y.) 

man  v.  Sayre,  2  B.  Mon.  (Ky.)  202.  129. 
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can  not  be  divided  without  material  injury  to  the  parties  concerned.^^ 
If  part  of  the  debt  be  not  due,  the  court  should  decree  a  sale  of  so 
much  of  the  premises  as  will  be  sufficient  to  pay  the  amount  due,  and 
a  further  order  of  sale  should  be  obtained  on  the  maturing  of  the 
unpaid  instalment  of  the  debt,  if  the  premises  can  be  divided;  and 
before  rendering  a  judgment  for  a  sale  the  court  should  determine 
whether  the  premises  can  be  sold  in  parcels  without  injury.''*  If  the 
premises  can  not  be  divided,  the  decree  should  provide  for  the  pay- 
ment of  the  money  to  the  mortgagee  in  extinction  of  the  debt,  unless 
some  safe  course  more  beneficial  to  the  mortgagor  exists.^"  Generally, 
a  sale  of  the  whole  estate,  when  there  is  no  order  for  a  sale  in  parcels 
for  an  instalment  due  before  the  principal  amount,  exhausts  the 
remedy  of  the  creditor,  and  passes  a  clear  title  to  the  purchaser.""  In 
such  a  case  the  creditor  may  retain  from  the  proceeds  of  the  sale 
enough  to  satisfy  unpaid  instalments  not  yet  due.''^ 

III.    Order  of  Sale 


Section 

1620.  Sale  in  inverse  order  of  alien- 

ation— Mortgagor's    interest 
sold  first. 

1621.  Rule  of  inverse  order — Adop- 

tion and  application. 

1622.  Rule    applied    to     subsequent 

mortgages. 

1623.  Parts  of  property  sold  under 

judgment. 

1624.  Record  and  notice  of  subse- 

quent deeds. 

1625.  Agreements   charging   certain 

parcels. 

1626.  Iowa     and     Kentucky    rule — 

Contribution    according    to 
value. 


^'Blazey  v.  Delius,  74  III.  299. 

^Hannah  v.  Dorrell,  73  Ind.  465 
Griffin  v.  Reis,  68  Ind.  9. 

™  Walker  v.   Hallett,  1  Ala.   379 
Levert  v.  Redwood,  9  Port.    (Ala.; 
79;  Firestone  v.  Klick,  67  Ind.  309 
Knapp  V.   Burnham,   11   Paige    (N. 
Y.)   330.     See  ante  §  1577. 

«°  Poweshiek  Co.  v.  Dennison,  36 
Iowa  244,  14  Am.  Rep.  521,  and  cases 
cited;  Todd  v.  Davey,  60  Iowa  532, 
15  N.  W.  421;  Escher  v.  Simmons, 
54  Iowa  269,  6  N.  W.  274;  Clayton  v. 
Ellis,  50  Iowa  590.  See  also  Brad- 
ford V.  Harper,  25  Ala.  337;  Kelly  v. 
Payne,  18  Ala.  371;  Marston  v.  Mars- 
ton,  45  Maine  412;  Haynes  v.  Wel- 
lington,   25    Maine   458;    Brown   v. 


Section 

1627.  Time    of    valuation — Sale    in 

parcels. 

1628.  Recourse  to  two  funds. 

1629.  Mortgagee     holding     lien     on 

other  property — Exoneration 
of  surety. 

1630.  Mortgagee   of  two  parcels  se- 

curing same  debt. 
1630a.  Mortgage  by  tenants  in  com- 
mon securing  debt  of  one 
— Partition. 

1631.  Deduction  of  value  of  parcel 

released   before   charging 
other  portions. 

1632.  Homestead. 

1632a.  Duty  of  mortgagor  to  assert 
homestead  right. 

Tyler,  72  Mass.  135,  69  Am.  Dec.  239; 
Ritger  v.  Parker,  8  Cush.  (Mass.) 
145,  54  Am.  Dec.  744;  Clower 
V.  Rawlings,  9  Smed.  &  M.  (Miss.) 
122,  47  Am.  Dec.  108;  Stark  v.  Mer- 
cer, 3  How.  (Miss.)  377;  Packer  v. 
Rochester  &c.  R.  Co.,  17  N.  Y.  283; 
Holden  v.  Sackett,  12  Abb.  Pr.  (N. 
Y.)  473;  Lansing  v.  Goelett,  9  Cow. 
(N.  Y.)  346;  Carter  v.  Walker,  2 
Ohio  St.  339;  West  Branch  Bank  v. 
Chester,  11  Pa.  St.  282,  57  Am.  Dec. 
547;  Hodson  v.  Treat,  7  Wis.  263; 
Tallman  v.  Ely,  6  Wis.  244;  Hope  v. 
Booth,  1  Barn.  &  Ad.  498. 

°' Fowler    v.    Johnston,    26    Minn. 
338,  3  N.  W.  986,  6  N.  W.  486. 
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§  1620.  Sale  in  inverse  order  of  alienation — Mortgagor's  interest 
sold  first. — ^When  the  mortgagor  has  made  successive  sales  of  distinct 
parcels  of  the  mortgaged  land  to  different  persons  by  warranty  deeds, 
it  is  generally  regarded  as  only  equitable  that  the  mortgagee,  when  he 
afterward  proceeds  to  foreclose  his  mortgage,  should  be  required  to  sell 
in  the  first  place  such  part,  if  any,  as  the  mortgagor  still  retains,  and 
then  the  parts  that  have  been  sold  in  the  same  subdivisions,  begin- 
ning with  the  parcel  last  sold  by  the  mortgagor.^  This  rule  rests  upon 
the  reason  that,  where  the  mortgagor  sells  a  part  of  the  mortgaged 
premises  without  reference  to  the  incumbrance,  it  is  right  between  him 
and  the  purchaser  that  the  part  still  held  by  the  mortgagor  shall  first 
be  applied  to  the  payment  of  the  debt;^  and  this  part  is  regarded  as 
equitably  charged  with  the  payment  of  the  debt;  therefore,  when  he 
afterward  sells  another  portion  of  that  remaining  in  his  possession, 
the  second  purchaser  simply  steps  into  the  shoes  of  the  mortgagor  as 
regards  this  land,  and  takes  it  charged  with  the  payment  of  the  mort- 
gage debt  as  between  him  and  the  purchaser  of  the  first  lot ;  but  still, 
as  between  the  second  purchaser  and  the  mortgagor,  it  is  equitable  that 
the  land  still  held  by  the  latter  should  pay  the  incumbrance.  In  this 
manner  the  equities  apply  to  successive  purchasers.  This  order  of 
equities  proceeds  upon  the  supposition  that  each  subsequent  purchaser 
has  actual  or  constructive  notice,  by  the  record  of  the  deed  or  other- 
wise, of  each  prior  conveyance,  by  the  mortgagor  of  portions  of  the 
premises.^  Not  only  is  the  portion  of  the  mortgaged  property  retained 

^Farmers'  Sav.  &c.  Assn.  v.  Kent,  Morgan,    79    Mo.    47;     Mahagan    v. 

117   Ala.    624,   23    So.   757    (quoting  Mead,  63  N.  H.  570;    Hoy  v.  Bram- 

text);    Northwestern  Land  Assn.  v.  hall,  19  N.  J.  Eq.  563,  97  Am.  Dec. 

Harris,    114    Ala.    468,   21    So.    999;  687;    Gaskill  v.   Sine,  13   N.  J.  Eq. 

Burton  v.  Henry,  90  Ala.  281,  7  So.  400,  78  Am.  Dec.  105;   Blackledge  v. 

925;     Aderholt    v.    Henry,    87    Ala.  Nelson,   2   Dev.   Eq.    (N.   Car.)    65; 

415,  6   So.   625;    Prickett  v.   Sibert,  Schrack  v.  Shriner,  100  Pa.  St.  45; 

75  Ala.  315;   Meecham  v.  Steele,  23  Mevey's  Appeal,  4  Pa.  St.  80;   Hodg- 

III.  135;   Hahn  v.  Behrman,  73  Ind.  don  v.  Naglee,  5  Watts  &  S.   (Pa.) 

120;    Gantz  v.  Toles,  40  Mich.  725;  217;  Messervey  v.  Barelli,  2  Hill  Ch. 

Morey  v.  Duluth,  69  Minn.  5,  71  N.  (S.  Car.)  567.    This  equity  is  recog- 

W.  694;    Foster  v.  Union  Bank,  34  nized  even  In  Kentucky,  where  it  is 

N.   J.   Eq.   48.     See  contribution  to  held  that  there  is  no  equity  of  one 

redeem,  ante  §§  1080-1092.  purchaser  over   another.     Blight  v. 

'^  Andreas    v.    Hubbard,    50    Conn.  Banks,  6  T.  B.  Hon.  (Ky.)  192,  197, 

351;  Boone  v.  Clark,  129  111.  466,  21  17  Am.  Dec.  136;   Dickey  v.  Thomp- 

N.  E.  850;    Lock  v.  Fulford,  52  111.  son,  8  B.  Mon.  (Ky.)  312,  314. 

166;   Mickley  v.  Tomlinson,  79  Iowa  =  See  ante  §  743.    For  cases  giving 

383,  44  N.  "W.  684;  Massle  v.  Wilson,  the  reason  for  the  rule,  see  Weath- 

16    Iowa    390;    Bates   v.    Rudick,    2  erby   v.    Slack,    16    N.    J.    Eq.    491; 

Iowa  423;  Millsaps  v.  Bond,  64  Miss.  Tompkins  v.  Wiltberger,  56  111.  385; 

453,   1   So.   506;    Georgia  Pacific  R.  Lock  v.   Fulford,   52   111.   166;    Igle- 

Co.  V.  Walker,  01  Miss.  481;  Hall  v.  hart  v.  Crane,  42  111.  261;   Matteson 
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by  the  mortgagor  first  liable  to  satisfaction  of  the  mortgage,  but  where 
all  the  property  has  been  sold  in  parcels  to  different  purchasers  at  dif- 
ferent times,  the  parcels  are  liable  in  inverse  order  of  alienation,  upon 
foreclosure.*  Where  the  mortgage  covers  two  parcels  of  land,  on  one 
of  which  rests  another  incumbrance,  recourse  should  first  be  had  to  the 
parcel  not  subject  to  the  other  mortgage. ° 

A  provision  in  a  mortgage  covering  several  distinct  lots  that  lots 
may  be  released  upon  the  payment  of  not  less  than  a  specified  sum, 
does  not  constitute  it,  in  legal  efEect,  a  separate  mortgage  upon  each 
lot,  securing  distinct  sums  of  money;  and  after  the  release  of  lots  in 
accordance  with  such  provision  upon  foreclosure  of  the  mortgage  upon 
the  remaining  lots  the  amount  due  is  not  to  be  apportioned  among  the 
several  lots.  The  mortgage  in  such  case  is  one  transaction,  and  the 
provision  as  to  the  release  of  the  mortgage  on  distinct  lots  is  condi- 
tional upon  payment.' 

§  1621.  Rule  of  inverse  order — ^Adoption  and  application. — These 
equitable  considerations  have  led  to  the  adoption  of  the  rule  that  the 
mortgagee  in  such  case  shall  sell  the  mortgaged  land  in  the  inverse 
order  of  its  alienation  by  the  mortgagor;  and  it  will  be  seen  by  the 
cases  cited  that  this  rule  has  been  generally  adopted.'' 

V.  Thomas,  41  111.  110;  WikofC  v.  "Shepherd  v.  Pepper,  133  IJ.  S. 
Davis,  4  N.  J.  Eq.  224;  Ingalls  v.  626,  33  L.  ed.  706,  10  Sup.  Ct.  438; 
Morgan,  10  N.  Y.  178;  Stanly  v.  Chicago  &c.  R.  Land  Co.  v.  Peck,  112 
Stocks,  1  Dev.  Eq.  (N.  Car.)  313.  111.  408;  Millsaps  v.  Bond,  64  Miss. 
This  rule  Is  applicable  where  a  part  453,  1  So.  506;  Condit  v.  Maxwell, 
of  the  residue  of  land  not  sold  is  sit-  142  Mo.  266,  44  So.  467;  Mitchelson 
uated  in  another  state.  Welling  v.  v.  Smith,  28  Nebr.  583,  44  N.  W.  871, 
Ryerson,  94  N.  Y.  98.  26  Am.  St.  357;  Hellyer  v.  Stover 
"National  Sav.  Bank  v.  Creswell,  (N.  J.  Eq.),  42  Atl.  98;  Locker  v. 
100  U.  S.  630,  25  L.  ed.  713;  Riley,  30  N.  J.  Eq.  104. 
Stephens  v.  Clay,  17  Colo.  489,  30  "Domestic  Building  Assn.  v.  Nel- 
Pac.  43,  31  Am.  St.  328;  Monarch  son,  172  111.  386,  50  N.  B.  194,  affg. 
Coal  &c.  Co.  V.  Hand,  197  111.  288,  64  66  111.  App.  601. 
N.  E.  381;  Mead  v.  Peabody,  183  111.  '  Howser  v.  Cruikshank,  122  Ala. 
126,  55  N.  E.  719;  Hyde  Park  Thorn-  256,  25  So.  206;  Scheuer  v.  Kelly, 
son-Houston  Light  Co.  v.  Brown,  172  121  Ala.  323,  26  So.  4;  Farmers' 
111.  329,  50  N.  E.  127;  Lock  v.  Ful-  Sav.  &c.  Assn.  v.  Kent,  117  Ala.  620, 
ford,  52  111.  166;  Dilger  v.  Palmer,  624,  23  So.  757,  131  Ala.  246,  30  So. 
60  Iowa  117,  10  N.  "W.  763,  14  N.  W.  874;  Burton  v.  Henry,  90  Ala.  281,  7 
134;  Long  v.  Kaiser,  81  Mich.  518,  So.  925;  Aderholt  v.  Henry,  87  Ala. 
46  N.  W.  19;  Sibley  v.  Baker,  23  415,  6  So.  625;  Prickett  v.  Sibert, 
Mich.  312;  Bradfield  v.  Sewall,  58  75  Ala.  315;  Mobile  &c.  Co.  v.  Hu- 
Nebr.  637,  79  N.  W.  615;  Warwick  v.  der,  35  Ala.  713;  Bourland  v.  Wit- 
Ely,  29  N.  J.  Eq  82;  Van  Slyke  v.  tich,  38  Ark.  167;  Terry  v.  Resell, 
Van  Loan,  26  Hun  (N.  Y.)  344;  32  Ark.  478;  Summerville  v.  March, 
Sternberge'r  v.  Hanna,  42  Ohio  St.  142  Cal.  554,  76  Pac.  388,  100  Am. 
305;  Perkins  v.  McAullffe,  105  Wis.  St.  145;  Stephens  v.  Clay,  17  Colo. 
582,  81  N.  W.  645.  But  see  Huff  v.  489,  30  Pac.  43,  31  Am.  St.  328;  Fas- 
Farwell,  67  Iowa  298,  25  N.  W.  252.  sett   v.   Mulock,    5   Colo.    466;    An- 
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For  the  reason  that  this  rule,  whether  established  by  statute  or  by 
decisions  of  state  courts,  is  a  rule  of  property,  the  courts  of  the  United 

dreas   r.   Hubbard,   50   Conn.   351;  McVeigh  v.  Sherwood,  47  Mich.  545, 

Sanford  v.   Hill,   46   Conn.   42,   53;  IL  N.  W.  379;   Gilbert  v.  Haire,  43 

Ellis  V.  Fairbanks,  38  Fla.  257,  21  Mich.  283,  5  N.  W.   321;    Gantz  v. 

So.   107;    Ritch  v.  Eichelberger,   13  Toles,  40  Mich.  725;    Sager  v.  Tup- 

Fla.  169;   Gumming  v.  Gumming,  3  per,    35    Mich.    134;     McKinney    v. 

Ga.    460;    Domestic   Bldg.    Assn.   v.  Miller,    19    Mich.    142;     Ireland    v. 

Nelson,  172  111.  386,  50  N.  B.  194;  Woolman,  15  Mich.  253;    Cooper  v. 

Brown  v.  McKay,  151  111.  315,  37  N.  Bigly,  13  Mich.  463;  Briggs  v.  Kauf- 

E.   1037;    Boone   v.    Clark,   129    111.  man,  2  Brown  N.  P.    (Mich.)    160; 

466,   21   N.   E.   850,   853;    Moore   v.  Mason  v.  Payne,  Walk.  Ch.   (Mich.) 

Shurtleff,  128  111.  370,  21  N.  E.  775;  459;  Howard  v.  Burns,  73  Minn.  356, 

Vogel  V.  Brown,  120  111.  338,  11  N.  76  N.  W.  202;  Cullen  v.  Minnesota  L. 

E.   327,   12    N.   E.    252;    Hosmer  v.  &c.  Co.,  60  Minn.  6,  61  N.  "W.  818; 

Campbell,  98  111.  572;  Niles  v.  Har-  Clark  v.  Kraker,  51  Minn.  444,  53 

mon,  80  111.  396;  Sumner  v.  Waugh,  N.  W.  706;   Johnson  v.  Williams,  4 

56  111.  531;  Tompkins  v.  Wiltberger,  Minn.   260,  268;    Millsaps  v.   Bond, 

56  111.  385;  Lock  v.  Fulford,  52  111.  64   Miss.   453,    1    So.    506;    Georgia 

166;    Dodds  v.    Snyder,  44   111.   53;  Pac.  R.  Co.  v.  Walker,  61  Miss.  481; 

Iglehart  v.  Crane,  42  111.  261;     Mat-  Crosby  v.  Farmers'  Bank,  107  Mo. 

teson  V.  Thomas,  41  111.  110;   Mar-  436,  17  S.  W.  1004;  Bradfield  v.  Sew- 

shall  V.  Moore,  36  111.  321;   Alexan-  all,    58    Nebr.    637,   79    N.   W.    615; 

der  V.  Welch,  10  111.  App.  181;  Lay-  Lausman  v.   Drahos,   8   Nebr.   457; 

man  v.  Willard,  7  Bradw.  (111.)  183;  Mahagan  v.   Mead,   63   N.   H.   570; 

Jennings  v.  Moon,  135  Ind.  168,  34  Gage  v.   McGregor,   61    N.   H.   47; 

N.  E.  996;  Evansville  Gas  Light  Co.  Brown  v.   Simons,  44  N.  H.   475; 

V.  State,  73  Ind.  219,  38  Am.  Rep.  Sternberger  t.    Sussman,    69   N.  J. 

129;  Hahn  V.  Behrman,  73  Ind.  120;  Eq.  199,  60  Atl.  195;    Thompson  v. 

Houston  V.   Houston,   67   Ind.   276;  Bird,  57  N.  J.  Eq.  175,  50  Atl.  857; 

McShirley  v.  Birt,  44  Ind.  382;  Mc-  Powles  v.  Griffith,  37  N.  J.  Eq.  384; 

CuUum  V.  Turpie,  32  Ind.  146;   Al-  Acquackanonk    Water    Co.    v.    Mu- 

Bop    V.    Hutchings,    25    Ind.    347;  tual  L.  Ins.  Co.,  36  N.  J.  Eq.  586; 

Aiken  v.  Bruen,  21  Ind.  137;   Will-  Dawes  v.  Cammus,  32  N.  J.  Eq.  456; 

iams  V.  Perry,  20  Ind.  437,  83  Am.  Hiles  v.  Coult,  30  N.  J.  Eq.  40;  Har- 

Dec.  327;  Cissna  v.  Haines,  18  Ind.  rison  v.  Guerin,  27  N.  J.  Eq.  219; 

496;  Day  v.  Patterson,  18  Ind.  114;  Hill  v.  McCarter,  27  N.  J.  Eq.  41; 

BroeKer  v.  Morris,  42  Ind.  App.  417,  Mutual  Life  Ins.  Co.  v.  Boughrum, 

85  N.  B.  982;  Witt  v.  Rice,  90  Iowa  24  N.  J.  Eq.  44;  Mount  v.  Potts,  23 

451,  57  N.  W.  951;  Mickley  v.  Tom-  N.  J.   Eq.   188;    Stelle  v.   Andrews, 

linson,  79  Iowa  383,  41  N.  W.  311,  19    N.    J.    Eq.    409;    Weatherby   v. 

44  N.  W.  684;  Wallace  v.  Stevens,  Slack.  16  N.  J.  Eq.  491;  Keene  v. 
64  Maine  225;  Sheperd  v.  Adams,  32  Munn,  16  N.  J.  Eq.  398;  Gaskill  v. 
Maine  63;  Holden  v.  Pike,  24  Maine  Sine,  13  N.  J.  Eq.  400,  78  Am.  Dec. 
427;   Hopper  v.  Smyser,  90  Md.  363,  105;  Gilbert  v.  Galpin,  11  N.  J.  Eq. 

45  Atl.  206;  North  v.  Dearborn,  146  445;  Winters  v.  Henderson,  6  N.  J. 
Mass.  17,  15  N.  E.  129;  Beard  v.  Eq.  31;  Wikoff  v.  Davis,  4  N.  J.  Eq. 
Fitzgerald,  105  Mass.  134;  George  224;  Britton  v.  Updike,  3  N.  J.  Eq. 
V.  Wood,  9  Allen  (Mass.)  80,  85  Am.  125;  Shannon  v.  Marselis,  1  N.  J. 
Dec.  741;  Kilborn  v.  Robbins,  8  Al-  Eq.  413;  Libby  v.  Tufts,  121  N.  Y. 
len  (Mass.)  466;  George  v.  Kent,  7  172,  24  N.  E.  12;  Bernhardt  v.  Lym- 
Allen  (Mass.)  16;  Chase  v.  Wood-  burner,  85  N.  Y.  172;  Hopkins  v. 
bury,  6  Cush.  (Mass.)  143;  Park-  Wolley,  81  N.  Y.  77;  Barnes  v.  Mott, 
man  v.  Welch,  19  Pick.  (Mass.)  64  N.  Y.  397,  21  Am.  Rep.  625; 
231;  Allen  v.  Clark,  17  Pick.  Chapman  v.  West,  17  N.  Y.  125;  How- 
(Mass.)  47;  Gray  v.  Loud  Lumber  ard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271, 
Co.,  128  Mich.  427,  87  N.  W.  376;  59  Am.  Dec.  478;  Crafts  v.  Aspin- 
Case  Threshing  Machine  Co.  t.  wall,  2  N.  Y.  289;  La  Farge  Fire 
Mitchell,  74  Mich.  679,  42  N.  W.  151;  Ins.  Co.  v.  Bell,  22   Barb.    (N.  Y.) 
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States  sitting  in  any  state  in  which  this  rule  is  established  will"  fol- 
low it.^ 

This  rule  and  the  question  of  its  adoption  has  been  very  frequently 
before  the  American  courts ;  and  the  principle  of  the  rule  has  also  been 
frequently  stated  by  the  English  and  Irish  courts.  "If  afterward  the 
mortgagor,"  says  Lord  Plunket,  "sells  a  portion  of  his  equity  of  re- 
demption for  valuable  or  good  consideration,  the  entire  residue  un- 
disposed of  by  him  is  applicable,  in  the  first  instance,  to  the  discharge 
of  the  mortgage,  and  in  case  of  the  bona  fide  purchaser ;  and  it  is  con- 
trary to  any  principle  of  justice  to  say  that  a  person  afterward  pur- 
chasing from  that  mortgagor  shall  be  in  a  better  situation  than  the 


54;  St.  John  v.  Bumpstead,  17  Barb. 
(N.  Y.)  100;  Johnson  v.  White,  11 
Barb.  (N.  Y.)  194;  Ferguson  v.  Kim- 
ball, 3  Barb.  Ch.  (N.  Y.)  616;  Stuy- 
vesant  v.  Hall,  2  Barb.  Ch.  (N.  Y.) 
151;  Weaver  v.  Toogood,  1  Barb. 
(N.  Y.)  238;  Ex  parte  Merrian,  4 
Den.  (N.  Y.)  254;  Kendall  v.  Nie- 
buhr,  58  How.  Pr.  (N.  Y.)  156; 
Thomas  v.  Moravia  Machine  Co.,  43 
Hun  (N.  Y.)  487;  Van  Slyke  v.  Van 
Loan,  26  Hun  (N.  Y.)  344;  Clowes 
v.  Dickenson,  5  Johns.  Ch.  (N.  Y.) 
235,  240;  Kels  v.  West,  56  Misc.  126, 
106  N.  Y.  S.  1108;  McDonald  v. 
Whitney,  9  N.  Y.  Weekly  Dig.  529; 
Kellogg  v.  Rand,  11  Paige  (N.  Y.) 
59;  Rathbone  v.  Clark,  9  Paige  (N. 
Y.)  648;  Farmers'  Loan  &c.  Co.  v. 
Maltby,  8  Paige  (N.  Y.)  361;  Patty 
V.  Pease,  8  Paige  (N.  Y.)  277,  35 
Am.  Dec.  683;  Skeel  v.  Spraker,  8 
Paige  (N.  Y.)  182;  Gulon  v.  Knapp, 
6  Paige  (N.  Y.)  35,  29  Am.  Dec. 
741;  Jenkins  v.  Freyer,  4  Paige  (N. 
Y.)  47,  53;  James  v.  Hubbard,  1 
Paige  (N.  Y.)  228,  234;  Howard  Ins. 
Co.  V.  Halsey,  4  Sandf.  (N.  Y.)  565; 
Sternberger  v.  Hanna,  42  Ohio  St. 
305;  Green  v.  Ramage,  18  Ohio  428, 
51  Am.  Dec.  458;  Cary  v.  Folsom, 
14  Ohio  365;  Commercial  Bank  v. 
Western  Reserve  Bank,  11  Ohio  444, 
38  Am.  Dec.  739;  Milligan's  Appeal, 
104  Pa.  St.  563;  Mevey's  Appeal,  4 
Pa.  St.  80;  Watson  v.  Neal,  '35  S. 
Car.  595, 16  S.  E.  833;  Lynch  v.  Han- 
cock, 14  S.  Car.  66 ;  Norton  v.  Lewis, 
3  S.  Car.  25;  Stoney  v.  Shultz,  1 
Hih  (S.  Car.)  465,  27  Am.  Dec.  429; 
Meng  v.  Houser,  13  Rich.  Eq.  (S. 
Car.)  210;  Norton  v.  Lewis,  3  S. 
Car.  25;  Rippetoe  v.  Dwyer,  49  Tex. 


498;  Miller  v.  Rogers,  49  Tex.  398; 
First  State  Bank  v.  Cox  (Tex.  Civ. 
App.),  139  S.  W.  1;  Hawkins  v. 
Potter  (Tex.  Civ.  App.),  130  S.  W. 
643;  Henkel  v.  Bohnke,  7  Tex.  Civ. 
App.  16,  26  S.  W.  645;  Deavitt  v. 
Judevine,  60  Vt.  695,  17  Atl.  410; 
Root  V.  Collins,  34  Vt.  173;  Lyman 
V.  Lyman,  32  Vt.  79;  Miller  v.  Hol- 
land; 84  Va.  652,  5  S.  E.  701;  Jones 
V.  Phelan,  20  Grat.  (Va.)  229;  Al- 
ley V.  Rogers,  19  Grat.  (Va.)  366; 
Schofield  V.  Cox,  8  Grat.  (Va.)  533; 
Jones  V.  Myrlck,  8  Grat.  (Va.)  179; 
Henkle  v.  AUstadt,  4  Grat.  (Va.) 
284;  Conrad  v.  Harrison,  3  Leigh 
(Va.)  532;  Solicitors'  Loan  &c.  Co. 
V.  Washington  &c.  R.  Co.,  11  Wash. 
684,  40  Pac.  344;  Gracey  v.  Myers, 
15  W.  Va.  194;  Aiken  v.  Wilwaukee 
&  St.  Paul  R.  Co.,  37  Wis.  469;  State 
V.  Titus,  17  Wis.  241;  Worth  v.  Hill, 
14  Wis.  559;  Ogden  v.  Glidden,  9 
Wis.  46. 

In  Pennsylvania  the  doctrine  of 
contribution  pro  rata  adopted  In  the 
earlier  decisions.  Nailer  v.  Stanley, 
10  Serg.  &  R.  (Pa.)  450,  13  Am. 
Dec.  691;  Presbyterian  Corporation 
V.  Wallace,  3  Rawle  (Pa.)  109;  i)on- 
ley  V.  Hays,  17  Serg.  &  R.  (Pa.) 
400,  has  been  overruled  in  later 
cases  of  Milligan's  Appeal,  104  Pa. 
St.  503;  Carpenter  v.  Koons,  20  Pa. 
St.  222;  Cowden's  Estate,  1  Pa.  St. 
267. 

'National  Savings  Bank  v.  Cres- 
well,  100  U.  S.  630,  25  L.  ed.  713; 
Orvis  V.  Powell,  98  U.  S.  176,  25  L. 
ed.  238;  Philadelphia  Mtg.  &c.  Co. 
V.  Needham,  71  Fed.  597;  Black  v. 
Reno,  59  Fed.  917;  The  Romp,  Fed. 
Cas.  No.  12030,  Olcott   (U.  S.)   196. 
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mortgagor  himself  in  respect  to  any  of  his  rights.""  In  the  same  ease, 
when  it  was  previously  before  the  court,  Lord  Chancellor  Hart  said 
that,  between  the  mortgagor  "and  the  persons  purchasing  from  him, 
the  contributory  fund  must  be  so  marshaled  as  to  make  his  remain- 
ing property  first  applicable;  and  if  that  is  insufiBcient,  I  think  the 
portion  of  the  last  purchaser  must  be  applicable  before  that  of  any 
prior  purchaser."^" 

Justice  Story,  relying  upon  the  English  cases,  questioned  the  cor- 
rectness of  the  doctrine  that  the  parcels  of  property  subject  to  mort- 
gage should  be  charged  in  the  inverse  order  of  sale,  the  parcels  last 
sold  being  first  charged  to  their  full  value,  and  so  backward  until  the 
debt  is  fully  paid.  He  said:  "But  there  seems  great  reason  to  doubt 
whether  this  last  position  is  maintainable  upon  principle;  for  as  be- 
tween the  subsequent  purchasers  or  incumbrancers,  each  trusting  to 
his  own  security  upon  the  separate  estate  mortgaged  to  him,  it  is  diffi- 
cult to  perceive  that  either  has,  in  consequence  thereof,  any  superiority 
of  right  or  equity  over  the  other ;  on  the  contrary,  there  seems  strong 
ground  to  contend  that  the  original  incumbrance  or  lien  ought  to  be 
borne  ratably  between  them,  according  to  the  relative  value  of  the 
estates."^^ 

The  rule  applies  where  the  mortgagor  has  conveyed  the  premises  in 
different  parcels,  and  the  grantees  of  these  parcels  again  convey  them 
in  parcels,  the  grantees  of  the  latter  parcels  being  liable  under  this 
rule  for  the  share  of  the  mortgage  chargeable  upon  their  grantor's 
share  of  the  premises,  in  the  inverse  order  of  conveyance  to  them.^'^ 
It  applies  where  a  grantee  subject  to  incumbrances  reconveys  a  part 
of  the  premises  to  his  grantor  without  mentioning  the  incumbrances.^^ 

The  rule  is  one  of  equity,  and  will  not  be  applied  in  any  case  where 
its  application  would  work  injustice;^*  it  is  not  applied  where  the 
mortgage  does  not  rest  alike  upon  the  whole  of  the  land,^°  nor  does  it 
apply  to  a  sale  of  the  equity  of  redemption  upon  execution  for  a  debt 

°  In  Hartley  v.  O'Plaherty,  Lloyd  den  of  the  prior  incumbrances  upon 

&  Goold  Cases  temp.  Plunket,  208,  the  land  conveyed  to  the  last  mort- 

216.     See  also,  for  illustrations  of  gagee,  made  it  a  ratable  charge  on 

this  rule,  Hamilton  v.  Royse,  2  Sch.  the  whole  estate. 

&  Lef.   315,  326;    Harbert's  case,  3  "Beatty,   61,  79. 

Coke  11;   Averall  &  Wade,  Lloyd  &  "2  Story's  Bq.  Juris.,  §  1233.. 

Goold,  temp.  Sugden  252.  '^Hiles  v.  Coult,  30  N.  J.  Eq.  40. 

The   question   was   considered   in  "Hopkins  v.  Wolley,  81  N.  Y.  77. 

Barnes  v.  Racster,  1  Y.  &  C.  C.  C.  "Hill  v.   McCarter,  27  N.  J.   Eq. 

401,  where  the  vice-chancellor.   Sir  41;   Bernhardt  v.  Lymburner,  83  N. 

L.  Shadwell,  in  a  case  where  there  Y.  172. 

were   several  successive  mortgages,  '"  Evansville     Gas    Light    Co.    v. 

instead  of  throwing  the  whole  bur-  State,  73  Ind.  219,  38  Am.  Rep.  129. 


235  OEDEE    OF    SALE  §    1623 

other  than  that  secured  by  the  mortgage.^"  Equities  existing  between 
eotenants  or  joint  owners  of  the  mortgaged  premises  may  require  that 
certain  parts  of  it,  or  interests,  in  it,  be  sold  in  a  certain  order.^'  The 
rule  of  inverse  order  does  not  apply  where  tenants  in  common  jointly 
mortgage  the  joint  property  for  a  joint  debt  and  one  of  them  subse- 
quently sells  and  conveys  his  entire  interest  to  another  person  subject 
to  the  incumbrance.  In  such  case  the  whole  property  is  still  liable  for 
the  entire  debt  and  one  tenant  in  common  can  not  charge  the  whole 
joint  debt  primarily  upon  the  interest  of  the  other  tenant  in  com- 
mon by  selling  and  conveying  his  own  interest.^^ 

Any  one  having  a  substantial  and  valuable  interest  in  any  of  the 
parcels  may  demand  the  enforcement  of  his  equity.  The  wife  of  a 
grantee  of  one  of  the  parcels  has  such  an  interest  by  virtue  of  her  in- 
choate right  of  dower.^'  But  the  mortgagee  making  foreclosure  sale  is 
not  bound  to  regard  this  equity  unless  notice  of  it  is  given  him.^"  And 
so,  the  interest  of  the  mortgagor's  wife  may  be  protected  by  ordering 
that  his  interest  be  first  sold,  or  that  her  dower  right  be  excepted  or 
reserved."^ 

§  1622.  Rule  applied  to  subsequent  mortgages. — This  rule  is  gen- 
erally held  to  apply  to  subsequent  mortgages  of  the  equity  of  redemp- 
tion as  well  as  to  absolute  conveyances  of  it.^^  The  rule  is  also  applied 
between  a  purchaser  of  one  part  and  a  person  taking  a  subsequent 
mortgage  on  another  part.^^   And  the  rule  is  applied  as  between  suc- 

MErlinger  v.  Boal,  7  Bradw.  (111.)  Hale  v.  Gouverneur,  4  Edw.  (N.  Y.) 

40.  207. 

"Austin  V.  Bean,  101  Ala.  133,  16  ^ Boone  v.  Clark,  129  III.  466,  21 
So.  41;  Schoenewald  v.  Dieden,  8  N.  E.  850,  per  Shope,  C.  J.;  Dodds 
111.  App.  389;  Smith  v.  Sparks,  162  v.  Snyder,  44  111.  53;  Schupanitz  v. 
Ind.  270,  70  N.  E.  253;  Higham  v.  Parwick,  115  Iowa  451,  88  N.  W. 
Harris,  108  Ind.  246,  8  N.  E.  255;  951;  Bernhardt  v.  Lymburner,  85 
Williams  v.  Perry,  20  Ind.  437,  83  N.  Y.  172;  Thomas  v.  Moravia  Ma- 
Am.  Dec.  327;  Miller  v.  Felkner,  42  chine  Co.,  43  Hun  (N.  Y.)  487; 
Iowa  458;  Quaw  v.  Lameraux,  36  Steere  v.  Childs,.  15  Hun  (N.  Y.) 
Wis.  626.  See  also  McNamara  v.  511;  Burchell  v.  Osborne,  5  N.  Y. 
McNamara,  135  N.  Y.  S.  215.  S.   404,   6   N.   Y.   S.   863;    Milligan's 

"Walker  v.   Sarven,  41  Fla.  210,  Appeal,  104  Pa.  St.  503, 

25  So.  885.  '"Windsor  v.  Evans,  72  Iowa  692, 

'^  Crosby  v.  Farmers'  Bank,  107  34  N.  W.  481;  Case  Threshing  Ma- 
Mo.  436,  17  S.  W.  1004.  chine  Co.  v.  Mitchell,  74  Mich.  679, 

'"'Threefoot  T.  Hillman,   130  Ala.  42  N.  W.  151;    La  Farge  Fire  Ins. 

244,  30  So.  513.  Co.   v.   Bell,   22   Barb.    (N.   Y.)    54; 

^  Smith  V.   Sparks,   162   Ind.   270,  Gracey  v.    Myers,    15   W.    Va.   194; 

70  N.  E.  253;   Leary  v.  ShafCer,  79  State  v.  Titus,  17  Wis.  241.    See  also 

Ind.    567;     Grable    v.    McCulloh,    27  Stulb  v.   Ainslie,  14  Wash.  567,  45 

Ind.  472;   Lane  v.  Traders'  Deposit  Pac.  157. 
Bank,  14  Ky.  L.  873,  21  S.  W.  756; 

15 — Jones  Mtg. — Vol.  III. 
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cessive  mortgagees  of  difEerent  parts  of  the  land  covered  by  a  prior 
general  mortgage.''* 

In  New  Jersey,  however,  it  is  held  that,  as  between  the  holders  of 
mortgages  of  difEerent  and  distinct  parts  of  the  incumbered  land,  each 
is  bound  to  bear  his  proportion  according  to  the  value  of  the  parts ;  and 
that  the  rule  does  not  apply,  as  between  them.^^  The  entire  premises 
may  be  decreed  to  be  sold  and  the  proceeds  applied  to  the  payment 
of  the  mortgages  and  other  incumbrances,  according  to  their  priority, 
although  sufficient  to  satisfy  the  first  mortgage  be  obtained  by  a  sale 
of  part  of  the  premises.^* 

When,  however,  a  portion  of  the  mortgaged  premises  has  been  mort- 
gaged again,  and  subsequently  the  balance  has  been  conveyed  abso- 
lutely, inasmuch  as  the  mortgage  is  only  a  qualified  alienation,  and 
the  mortgagor  still  has  an  interest  in  the  property,  that  part  is  first 
sold;  and  if  there  is  any  surplus  beyond  the  amount  required  to  sat- 
isfy the  second  mortgage,  that  is,  if  the  equity  of  redemption  is  of 
any  value,  that  is  applied  in  payment  of  the  first  mortgage  before  re- 
sorting to  the  portion  of  the  premises  conveyed  absolutely.^^  But  after 
this,  if  the  property  is  not  of  sufiicient  value  to  pay  both  mortgages,  as 
between  the  second  mortgagee  and  the  subsequent  purchaser,  it  would 
seem  that  in  the  distribution  of  proceeds  the  former  should  be  en- 
titled to  any  surplus  remaining  after  the  payment  of  the  first  mort- 


If  the  mortgagor  alienates  a  portion  of  the  mortgaged  premises  and 
afterward  mortgages  another  portion,  the  second  mortgagee  can  not 
claim  that  the  part  alienated  before  the  giving  of  his  mortgage  shall 
be  first  sold;  but  the  rule  of  inverse  order  of  alienation  will  apply 
against  him.^* 

§  1623.  Parts  of  property  sold  under  judgment. — The  same  rules 
apply  to  subsequent  incumbrancers  upon  difEerent  portions  of  the 

"Fassett  v.  Mulock,  5  Colo.  466;  Bank,  150  N.  Y.  126,  44  N.  E.  781; 

Payne    v.    Avery,    21    Mich.    524;  Smith   v.    Roberts,    91    N.    Y.    470; 

Dawes  v.  Cammus,  32  N.  J.  Eq.  456;  Bernhardt  v.  Lymburner,  85  N.  Y. 

Stuyvesant  v.  Hall,  2  Barb.  Ch.  (N.  172. 

Y.)  151;  Steere  v.  Childs,  15  Hun  (N.  '"Pancoast  v.  Duval,  26  N.  J.  Eq. 

Y.)  511;  Schryver  v.  Teller,  9  Paige  445. 

(N.   Y.)    173;    Long  v.   Harbers,    6  ""Vogel  T.  Brown,  120  111.  338,  11 

Ohio   Dec.    (Reprint)    1066,   10  Am.  N.  E.  327;   Ely  v.  Perrine,  2  N.  J. 

L.   Rec.   53;    Milligan's  Appeal,   104  Eq.  396. 

Pa.  St.  503.     Since  the  rule  is  one  '"Kellogg  v.  Rand,  11  Paige    (N. 

of  equity,  it  will  yield  to  superior  Y.)    59. 

equities   in  the   last   incumbrancer.  =*  Sager  v.  Tupper,  35  Mich.  134. 
Denton    v.    Ontario    County    Nat. 
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mortgaged  premises  either  by  mortgage  or  judgment.^"  When  por- 
tions of  the  property  have  been  sold  under  judgment,  those  portions 
stand  in  the  order  of  sale  in  a  foreclosure  suit  as  of  the  times  when 
the  judgments  respectively  become  liens,  and  not  as  of  the  times  when 
the  conveyances  under  such  sales  were  executed  by  the  sherifiE.'"  In 
Pennsylvania,  however,  it  is  held  that  the  rule  does  not  apply  at  all 
to  sales  under  judgments ;  the  purchaser  at  such  sales  having  no  claim 
upon  the  mortgagor,  or  any  one  else,  to  pay  off  the  mortgage  for  their 
relief.^^ 

§  1624.  Record  and  notice  of  subsequent  deeds. — If  the  successive 
purchasers  of  different  portions  of  the  mortgaged  premises  have  actual 
or  constructive  notice  of  prior  sales,  the  rule  applies  as  to  their  sub- 
jection to  the  mortgage  in  inverse  order  of  alienation.^^  But,  unless 
the  last  purchaser  took  with  notice  of  the  prior  sales,  the  portion  last 
sold  can  not  be  applied  in  satisfaction  of  the  mortgage,  in  exoneration 
of  the  portions  first  sold.^^  And  likewise,  the  rule  requiring  sale  of  the 
mortgaged  premises  in  inverse  order  of  alienation  is  never  applied  to 
a  mortgagee  without  notice  of  such  order.^* 

The  record  of  a  subsequent  deed  is  not,  however,  notice  to  the  prior 
mortgagee.  He  is  not  required  to  search  the  records  from  time  to  time 
to  see  whether  other  incumbrances  have  been  put  upon  it.'°  A  distinct 

"^Fassett  v.  Muloch,  5  Colo.  466;  314;  Warwick  Sav.  Inst.  v.  Provi- 
Bernhardt  v.  Lymburner,  85  N.  Y.  dence,  12  R.  I.  144. 
172;  Stuyvesant  v.  Hall,  2  Barb.  "Matteson  v.  Thomas,  41  111.  110. 
Ch.  (N.  Y.)  151;  New  York  Life  ==Birnie  v.  Main,  29  Ark.  591; 
Ins.  &c.  Co.  V.  Milnor,  1  Barb.  Ch.  Dennis  v.  Burritt,  6  Cal.  670;  Ritch 
(N.  Y.)  353;  Snyder  v.  Stafford,  11  v.  Eichelberger,  13  Fla.  169;  Car- 
Paige  Ch.  (N.  Y.)  71;  Conrad  V.  ter  v.  Neal,  24  Ga.  346,  71  Am.  Dec. 
Harrison,  3  Leigh   (Va.)   532.  136;    Waughop  v.   Bartlett,   165   111. 

"» Woods    T.    Spalding,    45    Barb.  124,  46  N.  B.  197;   Boone  v.  Clark, 

(N.  Y.)  602.  129  111.  466,  21  N.  E.  850;   Hosmer 

"Carpenter  v.  Koons,  20  Pa.  St.  v.  Campbell,  98  111.   572;    Doolittle 

222.  v.    Cook,    75    111.    354;    Iglehart  v. 

^^'Sanford  v.  Hill,  46  Conn.  42;  Crane,  42  111.  261;  Garrett  v.  Simp- 
Lock  V.  Fulford,  52  111.  166;  Igle-  son,  115  III.  App.  62;  Powers  v.  Laf- 
hart  V.  Crane;  42  111.  261;  Miami  ler,  73  Iowa  283,  34  N.  W.  859;  An- 
Exporting  Co.  v.  United  States  nan  v.  Hays,  85  Md.  505,  37  Atl.  20; 
Bahk,  Wright  (Ohio)  249;  Root  Morse  v.  Curtis,  140  Mass.  112,  2 
V.  Collins,  34  Vt.  173;  Lyman  v.  N.  E.  929,  54  Am.  Rep.  456;  Chase 
Lyman,  32  Vt.  79,  76  Am.  Dec.  151;  v.  Woodbury,  6  Cush.  (Mass.)  143; 
State  V.  Titus,  17  Wis.  241.  James  v.  Brown,  11  Mich.  25;  Nor- 

*'Ricker  v.   Greenbaum,   13   Fed.  ton  v.  Metropolitan  L.  Ins.  Co.,  74 

363;    Brown   t.    Simons,    44    N.    H.  Minn.  484,  493,  77  N.  W.  298,  539; 

475;    Hill  v.   Howell,   36   N.  J.   Eq.  Meier  v.  Meier,  105  Mo.  411,  16   S. 

25;   Sanborn  v.  Adair,  27  N.  J.  Eq.  W.  223;  Gage  v.  McGregor,  61  N.  H. 

425;  Ellison  v.  Pecare,  29  Barb.  (N.  47;  Johnson  v.  Bell,  58  N.  H.  395; 

Y.)  333;  Stanly  V.  Stocks,  16  N.  Car.  Brown  v.    Simons,   44   N.   H.   475; 
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and  actual  notice  is  necessary  to  affect  the  rights  of  the  mortgagee  in 
this  respect,  and  oblige  him  to  foreclose  with  reference  to  the  subse- 
quent order  of  alienation.  The  record  is  not  even  constructive  notice 
to  him.  Only  subsequent  purchasers  and  incumbrancers  are  within 
the  purview  of  the  registry  laws.  A  person  interested  in  the  equity 
wishing  to  protect  himself  must  bring  home  to  the  mortgagee  actual 
notice  of  his  equities.^"  If  he  is  not  a  party  to  the  foreclosure  suit,  and 
has  no  opportunity  to  present  his  claims  there,  he  may  file  a  bill 
against  the  mortgagee  and  the  other  subsequent  purchasers,  and  ob- 
tain a  stay  of  the  sale  until  the  respective  equities  can  be  adjusted. 
After  a  sale  it  is  too  late  to  assert  his  rights.^^ 

In  like  manner  when  there  has  been  a  partition  of  land,  of  which 
an  undivided  half  was  mortgaged,  that  part  of  the  land  set  off  to  the 


Boyd  V.  Mundorf,  30  N.  J.  Eq.  545; 
Vanorden  v.  Johnson,  14  N.  J.  Eq. 
376,  82  Am.  Dec.  254;  Shannon  v. 
Marsells,  1  N.  J.  Bq.  413;  Howard 
Ins.  Co.  v.  Halsey,  8  N.  Y.  271,  59 
Am.  Dec.  478;  Truscott  v.  King,  6 
Barb.  (N.  Y.)  346;  Wheelwright  v. 
Loomer,  4  Edw.  (N.  Y.)  232;  Ken- 
dall V.  Niebuhr,  58  How.  Pr.  (N. 
Y.)    156;    Cheesebrough  v.   Millard, 

I  Johns.  Ch.  (N.  Y.)  409,  7  Am. 
Dec.  494;  Stuyvesant  v.  Hone,  1 
Sandf.  Ch.  (N.  Y.)  419;  Taylor  v. 
Maris,  5  Rawle  (Pa.)  51;  Lake  v. 
Shumate,  20  S.  Car.  23;  Lynchburg 
Perpetual  Bldg.   &c.   Co.  v.  Fellers, 

96  Va.  337,  31  S.  E.  505,  70  Am.  St. 
851;  Johnson  v.  Valido  Marble  Co., 
64  Vt.  337,  25  Atl.  441;  Lyman  v. 
Lyman,  32  Vt.  79,  76  Am.  Dec.  151; 
McDaniels  v.  Colvln,  16  Vt.  300,  42 
Am.  Dec.  512;  Hall  v.  Williamson 
Grocery  Co.,  69  W.  Va.  671,  72  S. 
E.  780;  Deuster  v.  McCamus,  14 
Wis.  307;  Greswold  v.  Marshan,  2 
Ch.  Cas.  170.  See  also  Luke  v. 
Smith,  13  Ariz.  155,  108  Pac.  494; 
Schaad  v.  Robinson,  50  Wash.  283, 

97  Pac.  1041.     In  James  v.  Brown, 

II  Mich.  25,  the  court  says:  "It  is 
the  duty  of  a  subsequent  mortgagee, 
if  he  intends  to  claim  any  rights 
through  the  first  mortgage,  or  that 
may  affect  the  rights  of  the  mort- 
gagee under  it,  to  give  the  holder 
thereof  notice  of  his  mortgage,  that 
the  first  mortgagee  may  act  with  his 
own  understandingly.  If  he  does 
not,  and  the  first  mortgagee  does 
with  his  mortgage  what  it  was  law- 


ful for  him  to  do  before  the  sec- 
ond mortgage  was  given,  without 
knowledge  of  its  existence,  the  in- 
jury is  the  result  of  the  second 
mortgagee's  negligence  in  not  giv- 
ing notice."     See  ante  §  723. 

™Bridgewater  Roller  Mills  Co.  v. 
Baltimore  Bldg.  &c.  Assn.,  124  Fed. 
718;  Pitts  V.  American  Freehold  L. 
Mtg.  Co.,  123  Ala.  469,  475,  26  So. 
286;  Hosmer  v.  Campbell,  98  111. 
572;  Matteson  v.  Thomas,  41  111. 
110;  Dates  v.  Wlnstanley,  53  111. 
App.  623;  Annan  v.  Hays,  85  Md. 
505,  37  Atl.  20;  Morse  v.  Curtis,  140 
Mass.  112,  2  N.  B.  929,  54  Am.  Rep. 
456;  Lausman  v.  Drahos,  8  Nebr. 
457;  Hoy  v.  Bramhall,  19  N.  J.  Eq. 
563,  97  Am.  Dec.  687;  Vanorden  v. 
Johnson,  14  N.  J.  Eq.  376,  82  Am. 
Dec.  254;  Blair  v.  Ward,  10  N.  J. 
Eq.  119 ;  Cheesebrough  v.  Millard, 
1  Johns.  Ch.  (N.  Y.)  409,  414,  7  Am. 
Dec.  494;  Gouverneur  v.  Lynch,  2 
Paige  (N.  Y.)  300;  King  v.  Mc- 
Vlckar,  3  Sandf.  Ch.  (N.  Y.)  192; 
Johnson  v.  Valido  Marble  Co.,  64 
Vt.  337,  25  Atl.  441;  McDaniels  v. 
Colvln,  16  Vt.  300,  42  Am.  Dec.  512; 
Lynchburg  Perpetual  Bldg.  &c.  Co. 
V.  Fellers,  96  Va.  337,  31  S.  E.  505, 
70  Am.  St.  851;  Hall  v.  Williamson 
Grocery  Co.,  69  W.  Va.  671,  72  S.  E. 
780.  See  also  Waughop  v.  Bartlett, 
165  111.  124,  46  N.  E.  197;  Powers  v. 
Lafler,  73  Iowa  283,  34  N.  W.  859. 

='De  Haven  v.  Musselman,  123 
Ind.  62,  24  N.  E.  171;  Lausman  v. 
Drahos,  8  Nebr.  457. 


229  OEDEE   OF    SALE  §    1625 

mortgagor  should  be  first  sold ;  and  if  the  officer,  having  been  offered 
the  whole  amount  of  the  debt  for  that  part,  proceeds  to  sell  an  undi- 
vided half  of  the  whole,  the  sale  will  be  set  aside.^'  And  so  if  a  portion 
of  the  mortgaged  land  has  been  sold  to  pay  the  mortgagor's  debts  after 
his  decease,  the  residue  of  the  premises  remaining  in  his  heirs  must 
be  first  resorted  to  for  the  satisfaction  of  the  mortgage.^" 

If  the  purchaser  of  one  parcel  has  failed  to  record  his  deed  a  subse- 
quent purchaser  who  has  first  recorded  his  deed  can  insist  that  the 
parcel  of  such  prior  purchaser  shall  first  be  sold  to  satisfy  the  mort- 


In  determining  what  portion  of  the  mortgaged  premises  shall  be 
first  sold,  the  date  of  acquisition  of  the  legal  title  prima  facie  deter- 
mines the  order  of  such  sales ;  but  the  holder  of  a  junior  conveyance 
or  his  grantee  may  show  that,  prior  to  either  conveyance  he  was  in 
actual  and  open  possession  of  the  parcel  purchased  by  him,  under  a 
contract  of  purchase,  entitling  him  to  specific  performance  before  title 
was  acquired  by  the  senior  conveyance.*^ 

§  1625.  Agreements  charging  certain  parcels. — But  this  rule  does 
not  apply  in  cases  where  the  parties  have  by  agreement  in  their  deed 
charged  the  mortgage  upon  the  land  in  a  different  manner;  as  where 
by  the  terms  of  sale  of  a  part  of  the  premises  the  mortgage  is  made 
a  common  charge  upon  the  whole  premises,  or  the  part  conveyed  is 
subjected  to  a  proportionate  part  of  the  incumbrance;*^  or  it  is  pro- 
vided that  a  certain  parcel  of  the  mortgaged  premises  shall  first  be 
charged  with  the  payment  of  the  mortgage  debt.*^  Where  the  pur- 
chaser of  a  part  of  the  mortgaged  premises  assumes  and  agrees  to  pay 

^Quaw  V.  Lameraux,  36  Wis.  626.  on  which  a  strictly  personal  llabil- 

'^  Moore  v.   Chandler,   59   111.  466.  Ity   may   be   based;    but   it    clearly 

"  Gray  v.  Loud  Lumber  Co.,  128  makes  the  part  conveyed  subject  to 

Mich.  427,  87  N.  W.  376.  its  proper  proportion  of  the  incum- 

"  Sternberger  v.  Hannah,  42  Ohio  brances,  so  as  to  relieve,  to  that  ex- 

St.  305.  tent,  that  part  retained  by  the  mort- 

"^  Pancoast  v.  Duval,  26  N.  J.  Eq.  gagor,  and  that  therefore  both  parts 

445;   Mutual  Life  Ins.  Co.  v.  Bough-  must  contribute  according  to  their 

rum,  24  N.  J.  Eq.  44;   Hoy  v.  Bram-  relative  values."    To  same  effect,  see 

hall,  19  N.  J.  Eq.  563.     In  this  case  Briscoe  v.  Power,  47  111.  447;  Zabris- 

the  conveyance  was  made,  "subject,  kie  v.  Salter,  80  N.  Y.  555;  Warren 

however,   to    the    payment   by    said  v.    Boynton,    2    Barb.    (N.    Y.)    13; 

grantee   of   all   existing   liens   upon  Coles  v.   Appleby,   22   Hun   (N.  Y.) 

said  premises."     The  effect  of  this  72;    Torrey   v.   Bank   of   Orleans,    9 

was  to  subject  the  lands  conveyed  Paige  (N.  Y.)  649;  Halsey  v.  Reed, 

to  the  payment  of  a  proportionate  9  Paige   (N.  Y.)  446. 

part   of   the   mortgage.      The    court        *>  Mickle  v.  Maxfleld,  42  Mich.  304, 

say:    "It  may  be  that  the  language  3  N.  W.  961. 

is  not  sufficient  to  create  a  covenant 
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the  mortgage,  his  part  of  the  land  must  be  exhausted  in  satisfaction 
of  the  mortgage  debt,  before  any  other  part  can  be  resorted  to,  whether 
remaining  in  the  hands  of  the  mortgagor  or  conveyed  to  third  par- 
ties.** In  such  cases  if  there  be  no  specific  agreement  as  to  the  propor- 
tion whicli  each  part  is  to  bear,  contribution  must  be  made  according 
to  the  relative  value  of  each  part.*''  If  the  purchaser  has  assumed  a 
certain  part  of  the  mortgage  debt,  his  land  must  first  be  exhausted  to 
the  extent  of  the  amount  assumed.*" 

A  portion  of  a  parcel  of  land  subject  to  a  mortgage  vras  sold  to  one 
who  agreed  to  pay  the  entire  mortgage,  and  afterward  the  remaining 
portion  was  sold  to  another.  The  mortgagee,  with  notice  of  such  con- 
veyances, sold  the  land  as  one  parcel  in  foreclosure.  The  second  pur- 
chaser made  no  request  that  the  land  be  sold  in  parcels,  but  several 
months  after  the  foreclosure  sale  brought  a  bill  to  have  the  sale  set 
aside  as  to  the  portion  of  the  land  conveyed  to  him,  on  the  ground  that 
the  other  portion  should  have  been  sold  first.  It  was  held  that  the  bill 
could  not  be  maintained.*''  Since  a  part  of  the  mortgaged  premises 
sold  subject  to  the  mortgage  is  primarily  liable  therefor,  and  the  re- 
mainder of  the  land,  whether  retained  by  the  mortgagor  or  sold  to 
others,  is  only  secondarily  liable,  the  rule  requiring  sale  of  parcels  in 
inverse  order  of  alienation  does  not  apply.*' 

"  Skinner  v.  Marker,  23  Colo.  333,  Dada,  79  N.  Y.  373.    The  mortgagee 
48  Pac.  648;    Cooley  v.  Murray,  11  need   not  observe  this   rule   to  his 
Colo.  App.  241,  52  Pac.  1108;    State  prejudice,  and  If  he  has  not  accepted 
V.   Ripley,   32   Conn.    150;    Mead   v.  the  grantee,  assuming  the  mortgage, 
Peabody,  183  111.  126,  55  N.  B.  719;  as  his  debtor,  he  can  not  be  corn- 
Pool  V.  Marshall,  48  111.  440;  Wright  pelled  to  proceed  first  against  such 
V.  Briggs,  99  Ind.  563;    Windsor  v.  grantee    or    his    land.      Palmer    v. 
Evans,  72  Iowa  692,  34  N.  W.  481;  Snell,  111  111.  161;  Duckwall  v.  Kis- 
lowa  Loan  &c.   Co.   v.   Mowery,   67  ner,  136  Ind.  99,  35  N.  B.  697. 
Iowa  113,  24  N.  W.  747;   Burger  v.  '^  Moore  v.  ShurtlefC,  128  111.  370, 
Greif,  55  Md.  518;  Welch  v.  Beers,  8  21  N.  B.  775   (quoting  text). 
Allen     (Mass.)     151;     Caruthers    v.  "Thompson  v.  Bird,  57  N.  J.  Bq. 
Hall,  10  Mich.  40;   Mason  v.  Payne,  175,  40  Atl.  857. 
Walk.  Ch.    (Mich.)   459;    Chancellor  "'Long  v.  Kaiser,  81  Mich.  518,  43 
v.  Towell  (N.  J.),  82  Atl.  861;  Mills  N.  W.  19. 

V.  Kelley,  62  N.  J.  Eq.  213,  50  Atl.  « Monarch  Coal  &c.   Co.  v.  Hand, 

144;  Black  v.  Morse,  7  N.  J.  Eq.  509;  197  111.  288,  64  N.  B.  381;   Boone  v. 

Wikoff  v.   Davis,  4  N.   J.   Eq.   224;  Clark,  129  111.  466,  21  N.  E.  850,  5 

Wilcox  V.  Campbell,  106  N.  Y.  325,  L.  R.  A.  276;   Briscoe  v.  Power,  47 

12  N.  E.  823;   Browne  v.  Lynde,  91  111.  447;  Insurance  Co.  v.  Dunn,  167 

N.  Y.   92;    Coles  v.  Appleby,   87  N.  111.  App.  22;    Vogel  v.  ShurtlifE,  28 

Y.   114;    Hart  v.  Wandle,   50  N.  Y.  111.  App.  516;    De  Haven  v.  Mussel- 

381;   Burank  v.  Babcock,  3  N.  Y.  St.  man,    123    Ind.    62,    24    N.    B.    171; 

458;    Baring  v.  Moore,  4  Paige   (N.  Brown  v.  South  Boston  Sav.  Bank, 

Y.)   166;    Clark  v.  Benthem,  4  Ohio  148  Mass.  300,  19  N.  E.  382;   Hanes 

Dec.  (Reprint)  498.   See  also  Waters  v.  Denby   (N.  J.  Eq.),  28  Atl.  798; 

V.  Hubbard,  44  Conn.  340;  Judson  v.  Hill  v.  McCarter,  27  N.  J.  Eq.  41; 
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When  a  purchaser  of  a  part  of  the  premises  has  agreed  to  assume 
the  whole  or  a  part  of  the  mortgage  debt  as  a  part  of  the  consideration 
he  pays  for  the  land,  and  subsequently  sells  it  to  another,  this  grantee 
having  notice  of  such  agreement  stands  in  no  better  position  than 
the  first  purchaser  as  regards  any  equity  against  the  mortgagor.^'  And 
so  where  the  whole  of  a  tract  of  land  was  subject  to  a  mortgage  and  a 
portion  of  it  was  conveyed,  and  afterward  the  remainder  was  conveyed 
to  the  same  purchaser  subject  to  the  payment  of  the  mortgage,  and 
the  purchaser  subsequently  made  mortgages  of  the  different  parcels, 
upon  a  foreclosure  of  the  first-named  mortgage  the  assumption  of  this 
mortgage  in  the  deed  of  the  second  parcel  was  regarded  as  operating 
between  the  parties  as  an  agreement  that  the  land  therein  named 
should  be  the  primary  fund  for  the  payment  of  the  debt,  and  that  the 
mortgage  should  be  enforced  upon  that  land  in  the  first  instance,  and 
upon  the  lot  first  conveyed  in  the  case  of  a  deficiency;  and  therefore 
it  was  held  that  the  order  of  sale  was  not  determined  by  the  order  of 
alienation  by  the  purchaser.^" 

But  the  assumption  of  the  mortgage  as  it  appears  in  a  deed  of  a  part 
of  the  mortgaged  premises  is  not  always  conclusive  as  to  a  purchaser 
of  another  part  as  regards  the  equities  of  the  parties.  The  grantor 
may,  by  a  subsequent  agreement  with  a  purchaser  of  a  part  of  the 
premises  who  has  assumed  the  whole  mortgage,  release  such  purchaser 
wholly  or  in  part  from  his  obligation  to  pay  the  mortgage ;  and  a  sub- 
sequent grantee  of  another  part  of  the  premises  will  succeed  only  to 
the  equities  of  his  grantor  as  they  exist  at  the  time  of  the  conveyance 
to  him,  whether  he  has  notice  of  such  equities  or  not.  Thus  the  owner 
of  a  tract  of  land,  having  conveyed  a  portion  of  it  supposed  to  con- 
tain eight  acres,  with  a  covenant  that  in  case  of  a  deficiency  he  would 
make  compensation  therefor  at  a  certain  price,  the  grantee  assuming 
and  agreeing  to  pay  the  mortgage  upon  the  whole  tract,  subsequently, 
upon  ascertaining  that  there  was  a  deficiency  in  quantity  of  the  land 
conveyed,  agreed  to  save  the  grantee  harmless  from  a  part  of  the  mort- 
gage debt  amounting  to  the  value  of  the  deficient  land.  The  grantor, 
after  making  that  agreement,  conveyed  the  residue  of  the  land  to  an- 
other person  by  a  deed  covenanting  that  such  land  was  free  of  all  in- 

Zabriskie  v.   Salter,  80  N.  Y.  555;  Eq.  186,  43  Am.  Dec.  624;  Crenshaw 

New  England  L.  &  T.  Co.  v.   Ste-  v.  Thackston,  14  S.  Car.  437.     See 

phens,  16  Utah  385,  52  Pac.  624.  also  Gray  v.  Loud  Lumber  Co.,  128 

"  Skinner  v.  Harkner,  23  Colo.  333,  Mich.  427,  87  N.  "W.  376. 
48  Pac.  648;  Ross  v.  Haines,  5  N.  J.        ™  Steere  v.  Childs,  15  Hun  (N.  Y.) 

Eq.   632;    Engle  v.  Haines,   5  N.   J.  511. 
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cumbrances.  In  an  action  to  foreclose  the  mortgage  it  was  held  that 
the  grantee  of  such  residue  succeeded  only  to  the  equities  of  the 
grantor  existing  at  the  time  of  the  conveyance ;  that  the  residue  of  the 
laud  was  chargeable  with  the  portion  of  the  mortgage  against  which 
the  grantor  had  agreed  to  protect  the  purchaser  of  the  portion  of  the 
land  first  conveyed;  that  the  fact  that  the  covenant  of  such  purchaser 
to  pay  the  whole  mortgage  was  contained  in  a  deed  on  record  was  im- 
material; and  that  it  was  also  immaterial  that  the  agreement  of  the 
grantor  to  reassume  the  amount  of  the  rebate  for  the  deficiency  in  the 
quantity  of  land  was  not  of  record,  and  that  the  grantee  of  the  residue 
had  no  notice  of  it.^^ 

The  rule  does  not  apply  in  case  the  mortgage  provides  that  in  the 
event  of  a  sale  of  any  portion  of  the  mortgaged  lands,  the  mortgagee 
shall,  upon  payment  to  him  of  the  purchase-money  for  such  portion, 
release  the  same  from  the  mortgage  and  credit  the  amount  so  received 
on  the  mortgage  debt,  and  the  mortgagee  accordingly,  receives  for  the 
portion  of  the  land  sold  part  of  the  purchase-money  in  cash  and  notes 
for  the  remainder  and  reserves  a  lien  upon  such  portion  for  the  de- 
ferred payments;  but  in  case  of  default  on  the  mortgage,  foreclosure 
should  first  be  had  on  the  portion  so  sold  for  the  amount  due  on  the 
notes  given  for  the  deferred  payments  before  resorting  to  the  land  held 
by  the  mortgagor  or  held  by  a  purchaser  from  him  succeeding  to  his 
equities."^ 

§  1626.    Iowa  and  Kentucky  rule — Contribution  according  to  value. 

— The  rule  that  the  sale  shall  take  place  in  the  inverse  order  of  aliena- 
tion is  rejected  in  the  states  of  Iowa,°'  and  Kentucky.^*  Instead  of 
this  they  have  adopted  the  rule  that  the  several  ovpners  shall  con- 
tribute according  to  the  value  of  their  portions  of  the  property.  If  the 

'1  Judson  v.  Dada,  79  N.  Y.  373.  Dickey    v.    Thompson,    8    B.    Men. 

"^  Northwestern     Land     Assn.     v.  (Ky.)   312.     In  the  latter  case  this 

Harris,    114   Ala.    468,    21    So.    999;  rule  is  discussed  at  length,  and  the 

Aderholt  v.  Henry,  87  Ala.  415,  418,  earlier   decisions   approved   and   af- 

6  So.  625.  firmed,  though  contrary  to  the  later 

""  Huff  V.  Parwell,  67  Iowa  298,  25  decisions  in  other  states.  It  was 
N.  W.  252;  Barney  v.  Myers,  28  considered  more  equitable  that  the 
Iowa  472;  Griffith  v.  Lovell,  26  Iowa  burden  should  be  equalized  accord- 
226;  Massie  v.  Wilson,  16  Iowa  390;  ing  to  the  value  of  the  different  par- 
Bates  V.  Ruddick,  2  Iowa  423,  65  eels  than  that  the  whole  should  be 
Am.  Dec.  774.  thrown  upon  the  last  purchaser  of 

"Campbell  v.   Johnston,   4   Dana  the  last  lot.     See  also  Hunt  v.  Mc- 

(Ky.)    177,  182;    Boston  v.  Eubank,  Connell,  1  T.  B.  Mon.  (Ky.)  219.   As 

3  J.  J.  Marsh.  (Ky.)  43;  Hughes  v.  to    North    Carolina,    see    Stanly   v. 

Graves,  1  Litt.   (Ky.)   317;    Burk  v.  Stocks,   1   Dev.   Bq.    (N.   Car.)    318, 

Chrisman,    3    B.    Mon.    (Ky.)     50;  where  the  question  was  raised. 
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purchasers  have  made  improvements  upon  their  lots,  the  enhanced 
value  resulting  from  the  improvements  is  not  included  in  the  valuation 
of  the  property  under  this  rule.  In  these  states,  therefore,  the  mort- 
gaged lands  may  be  sold  under  the  decree  of  foreclosure,  without  ref- 
erence to  the  mortgagee's  knowledge  that  they  have  been  sold  in  par- 
cels at  different  times  to  different  persons. 

It  has  also  been  held  in  Georgia  that,  since  a  judgment  binds  all 
of  the  property  of  the  defendant  from  its  date,  equity  will  not  com- 
pel the  plaintiff  to  levy  on  that  portion  of  the  property  last  sold  by 
the  mortgagor,  or  sell  that  part,  before  proceeding  against  property 
previously  sold.°° 

§  1627.  Time  of  valuation — Sale  in  parcels. — When  contribution 
is  to  be  made  under  the  rule  adopted  by  these  states,  that  the  propor- 
tion is  to  be  determined  by  the  relative  value  of  the  different  parcels, 
whether  the  valuation  should  be  taken  at  the  date  of  the  mortgage, 
at  the  time  of  foreclosure,  or  at  the  date  of  the  several  purchases,  is 
not  perhaps  very  material,  as  the  fluctuation  of  price  would  generally 
be  about  equal  for  the  different  parcels.  Valuation  at  the  date  of  the 
mortgage  has  been  adopted  in  several  states.""  In  Kentucky,  the  courts 
have  also  sustained  a  valuation  at  the  date  of  the  several  purchases,"^ 
and  seemed  to  approve  a  valuation  at  the  time  of  foreclosure."^  The 
practice  in  different  courts  has  not  been  uniform.  Nor,  indeed,  has  the 
practice  of  the  same  court  always  been  the  same  in  this  regard. 

"When  the  mortgaged  premises  have  been  conveyed  in  distinct  par- 
cels, and  the  subsequent  grantees  or  mortgagees  of  the  parts  are  bound 
to  contribute  in  proportion  to  the  value  of  their  parts,  they  are  en- 
titled to  have  the  premises  sold  in  parcels,  provided  it  can  be  done 
without  prejudice  to  the  rights  of  the  mortgagee."' 

§  1628.  Recourse  to  two  funds. — As  a  general  rule,  if  a  mortgagee 
has  other  security  for  his  demand,  and  another  creditor  has  a  lien  upon 

"'^  Harden    v.    Grady,    37    Ga.    660,  Lyon  v.  Robbins,  45  Conn.  513;  Hall 

overruling  Gumming  v.  Gumming,  3  v.  Morgan,  79  Mo.  47. 

Ga.  460.     See  also  Knowles  v.  Law-  "  Burk   v.    Chrisman,    3    B.    Mon. 

ton,  18   Ga.   476,   63  Am.   Dec.   290;  (Ky.)  50. 

Hammond  v.  Myrick,  14  Ga.  77.  ^  Dickey  v.  Thompson,  8  B.  Mon. 

'*' Morrison   v.   Beckwith,   4   T.   B.  (Ky.)    312.     See  also  Cheesebrough 

Mon.    (Ky.)    73,    16   Am.    Dec.    136;  v.  Millard,  1  Johns.  Ch.  (N.  Y.)  409, 

Parkman  v.  Welch,  19  Pick.  (Mass.)  7  Am.  Dec.  494  (contribution  accord- 

231;   Johnson  v.  Williams,  4  Minn,  ing  to  actual  relative  value  rather 

260;  Hill  v.  Howell,  36  N.  J.  Eq.  25;  than  price). 

Stevens  v.  Cooper,  1  Johns.  Ch.   (N.  '"Pancoast  v.  Duval,  26  N.  J.  Eq. 

Y.)  425,  7  Am.  Dec.  499.     See  also  445;  Stelle  v.  Andrews,  19  N.  J.  Eq. 

409. 


§  1628 


FOKECLOSURE   SALES   UNDER   DECREE 


234 


one  of  the  funds  only,  the  former  must  resort  in  the  first  place  to  that 
security  upon  which  no  one  other  than  his  debtor  has  any  claim  f  and 
he  must  exercise  good  faith  and  reasonable  diligence  in  the  enforce- 
ment of  his  rights."^  Where  the  mortgagee  of  the  north  half  of  a  lot 
had  notice  that  it  was  chargeable  with,  and  of  sufficient  value  for  the 
payment  of  a  prior  mortgage  upon  the  whole  lot,  and  purchased  such 
prior  mortgage,  it  was  held  that  he  could  not  enforce  it  in  equity 
against  the  other  half  of  the  lot.  The  north  half,  being  chargeable 
with  the  payment  of  the  mortgage  upon  the  whole  lot,  should  first  be 
applied  to  that  purpose;  and  if  it  was  sufficient  to  satisfy  the  debt 
in  full,  the  mortgage  should  be  discharged  as  to  the  other  half  of  the 
lot.«2 

This  rule  is  subject  to  the  qualification  that  it  shall  not  be  applied 
where  it  would  work  any  injustice  to  the  prior  creditor,*'  or  to  any 
other  person  interested  in  the  securities,  as,  for  instance,  an  interven- 
ing lienholder,  having  a  superior  equity  ;°*  or  where  the  mortgagee's 
right  to  satisfy  his  claim  out  of  both  funds  would  be  in  any  way  im- 
paired ;  or  where  there  is  any  doubt  of  the  sufficiency  of  the  fund  upon 


"McLean  v.  Lafayette  Bank,  4 
McLean  (U.  S.)  430;  Bryant  v. 
Stephens,  58  Ala.  636;  Terry  v.  Re- 
sell, 32  Ark.  478;  Andreas  v.  Hub- 
bard, 50  Conn.  351;  Boone  v.  Clark, 
129  111.  466,  21  N.  E.  850;  Chicago 
&c.  R.  Land  Co.  v.  Peck,  112  111.  408; 
Iglehart  v.  Crane,  42  111.  261;  Swift 
v.  Conboy,  12  Iowa  444;  Miles  v. 
National  Bank,  140  Ky.  376,  131  S. 
W.  26;  Sibley  v.  Baker,  23  Mich. 
312;  Trowbridge  v.  Harleston,  "Walk. 
Ch.  (Mich.)  185;  Dawes  v.  Cammus, 
32  N.  J.  Eq.  456;  Warwick  v.  Ely, 
29  N.  J.  Bq.  82;  Sherron  v.  Acton 
(N.  J.  Eq.),  18  Atl.  978;  Bishop 
Bailey  Bldg.  &c.  Assn.  v.  Kennedy 
(N.  J.),  12  Atl.  141;  Ingalls  v.  Mor- 
gan, 10  N.  Y.  178,  Seld.  Notes  (N. 
Y.)  227;  Everston  v.  Booth,  19 
Johns.  (N.  Y.)  486;  Hays  v.  "Ward, 
4  Johns.  Ch.  (N.  Y.)  123,  8  Am.  Dec. 
554;  Stevens  v.  Cooper,  1  Johns.  Ch. 
(N.  Y.)  425,  7  Am.  Dec.  499;  Cheese- 
brough  V.  Millard,  1  Johns.  Ch.  (N. 
Y.)  409,  7  Am.  Dec.  494;  James  v. 
Hubbard,  1  Paige  Ch.  (N.  Y.)  228; 
York  &  Jersey  Steamboat  Ferry  Co. 
V.  Jersey  Co.,  Hopk.  Ch.  (N.  Y.) 
460;  Ramsey's  Appeal,  2  Watts  (Pa.) 
.■328,  27  Am.  Dec.  301;  Fowler  v. 
Earksdale,   Harper's  Eq.    (S.   Car.) 


164;  Blair  v.  White,  61  Vt.  110,  17 
Atl.  49;  Scott  v.  Webster,  44  Wis. 
185;  Story's  Eq.  Juris.,  §§  559,  560. 
See  ante  §  728.  This  principle  is 
illustrated  by  Lord  Hardwicke  in 
Lanoy  v.  Athol,  2  Atk.  444,  446: 
"Suppose  a  person  who  has  two  real 
estates  mortgages  both  to  one  per- 
son, and  afterward  only  one  estate 
to  a  second  mortgagee,  who  had  no 
notice  of  the  first;  the  court,  in 
order  to  relieve  the  second  mort- 
gagee, have  directed  the  first  to  take 
his  satisfaction  out  of  that  estate 
only  which  is  not  in  mortgage  to 
the  second  mortgagee,  if  that  is  suf- 
ficient to  satisfy  the  first  mortgage, 
in  order  to  make  room  for  the  sec- 
ond mortgagee."  See  also  Wright 
V.  Nutt,  1  H.  Bl.  136,  150. 

°' Shields  v.  Kimbrough,  64  Ala. 
504;  Iglehart  v.  Crane,  42  111.  261; 
Kurd  V.  Baton,  28  III.  122. 

"^  Mclntire  v.  Parks,  59  N.  H.  258. 

"  Farwell  v.  Bigelow,  112  Mich. 
285,  70  N.  W.  579;  Slater  v.  Breese, 
36  Mich.  77;  Norfolk  State  Bank  v. 
Schwcnk,  51  Nebr.  146,  70  N.  W. 
970.  See  also  Michigan  Trust  Co.  v. 
Red  Cloud,  3  Nebr.  (Unoff.)  722,  92 
N.  W.  900. 

"■  Leib  V.  Stribling,  51  Md.  285. 
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■which  the  junior  creditor  has  no  claim;  or  -where  the  prior  creditor 
is  not  willing  to  run  the  risk  of  obtaining  satisfaction  out  of  that 
fund;  or  where  that  fund  is  of  a  dubious  character,  or  is  one  which 
may  involve  him  in  litigation  to  realize."^  "But  it  is  the  ordinary 
case,"  says  Lord  Eldon,  "to  say,  a  person  having  two  funds  shall  not 
by  his  election  disappoint  the  party  having  only  one  fund ;  and  equity, 
to  satisfy  both,  will  throw  him  who  has  two  funds  upon  that  which 
can  be  affected  by  him  only,  to  the  intent  that  the  only  fund  to  which 
the  other  has  access  may  remain  clear  to  him."'* 

In  accordance  with  these  restrictions  of  the  rule,  where  a  creditor 
was  secured  by  a  mortgage  of  land  and  slaves,  and  the  land  was  after- 
ward sold  by  the  mortgagor,  and  one  of  the  slaves  was  sold  by  the 
sheriff  under  executions  issued  part  before  and  part  after  the  mort- 
gage, though  the  sum  received  by  the  sheriff  was  suflScient  to  satisfy 
the  senior  executions  and  the  balance  of  the  mortgage  debt,  the  mort- 
gagee was  not  compelled  to  resort  to  this  fund,  because  he  might 
thereby  incur  the  expense  and  risk  of  litigation,  but  was  allowed  to 
foreclose  the  mortgage  upon  the  land  to  satisfy  his  demand.'"' 

The  mortgagee  might  lose  the  very  benefit  sought  by  having  a  dou- 
ble security,  if  he  were  compelled  to  incur  the  risk  of  delay  or  loss 
by  being  referred  for  his  payment  to  security  he  deemed  the  more  un- 
certain. The  subsequent  purchaser  of  the  mortgaged  property  takes 
it  with  full  knowledge  of  the  incumbrance,  and  it  is  more  equitable 
that  he  should  be  obliged  to  pay  the  mortgage  debt  and  be  subro- 
gated to  the  other  security  of  the  mortgagee  than  that  the  latter  should 
be  prejudiced.  It  is  not  necessary  that  it  should  appear  that  a  second 
mortgagee  knew  at  the  time  he  took  his  mortgage  that  the  prior 
mortgagee  had  collateral  security,  or  that  the  second  mortgagee  took 
his  mortgage  relying  on  the  equitable  right  to  compel  the  marshaling 
of  the  assets. 

A  trustee  mortgagee,  holding  a  senior  lien  upon  land,  can  not  be 
deprived  thereof  merely  because  he  also  has  a  right  to  satisfy  thfl  mort- 
gage debt  out  of  a  bond  executed  by  his  predecessor  in  trust,  by  vir- 
tue of  which  the  mortgage  came  to  him.°* 

§  1629.  Mortgagee  holding  lien  on  other  property — ^Exoneration 
of  surety. — So  also  when  two  persons  have  mortgages  upon  the  same 

"*  Boone  v.  Clark,  129  111.  466,  21  Lloyd  &  Goold  temp.  Sugden,  252, 

N.  E.  850.  and  notes. 

*■  Aldrich   v.   Cooper,   8   Ves.   382,        "  Walker  v.  Covar,  2  S.  Car.  16. 
395.      See    also    Averall    v.    Wade,        ^  Shuey  v.  Latta,  90  Ind.  136. 
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piece  of  property,  which  is  insufficient  to  satisfy  both,  and  one  of 
them  has  a  lien  for  his  debt  upon  other  property,  equity  requires  that 
he  shall  exhaust  the  latter  before  resorting  to  the  mortgaged  prop- 
erty.°'  In  like  manner  when  two  persons,  to  secure  the  debt  of  one  of 
them,  have  jointly  mortgaged  three  parcels  of  land,  one  of  which  they 
own  jointly,  while  each  of  them  owns  one  of  the  others  individually, 
the  decree  should  order  the  sale,  first,  of  the  portion  of  the  mortgagor 
equitably  bound  to  pay  the  debt,  and  next  of  the  joint  parcel.'"' 

The  senior  mortgagee  should  be  notified  by  the  junior  mortgagee 
of  his  equitable  rights,  as  the  constructive  notice  arising  from  records 
is  not  a  sufficient  notice.''^ 

But  where  a  principal  debtor  and  his  surety  have  both  mortgaged 
their  lands  to  secure  a  debt,  the  lands  of  the  principal  debtor  are  to  be 
first  sold,  and  those  of  the  surety  only  for  the  deficiency.''^  "A  pur- 
chaser of  the  property  of  the  surety  so  mortgaged  would  have  this 
same  right ;  so  one  taking  title  to  such  property  of  the  surety  by  in- 
heritance would  have  this  right.  It  has  been  held  repeatedly  that  a 
wife,  joining  in  a  mortgage  with  her  husband  to  secure  his  debt,  has 
the  right  to  have  the  two-thirds  interest  in  the  land  first  sold  to  pay 
the  debt.""  Therefore  if  a  mortgage  made  to  secure  a  husband's  debt 
covers  his  land  and  land  of  his  wife,  the  husband's  land  should  first  be 
sold  in  exoneration  of  that  of  his  wife.''* 

"Where  one  of  two  tenants  in  common  has  paid  his  share  of  a  joint 
mortgage,  and  the  other  has  mortgaged  his  portion  again,  the  former 
is  entitled  to  a  discharge  under  a  ctatute  authorizing  joint  debtors  to 
make  separate  settlements  with  their  creditors;  and  the  second  mort- 
gagee can  not  have  the  first  mortgage  satisfied  from  the  joint  property, 

"'Russell    V.    Howard,    2    McLean  Bq.  1036;  Norman  v.  Norman,  26  S. 

(U.    S.)    489;    Turner   v.   Flinn,    67  Car.  41,  11  S.  E.  1096.    A  mortgage 

Ala.   529;    Andreas  v.   Hubbard,   50  creditor  need  not  proceed  against  a 

Conn.  351;  Warner  v.  DeWltt  County  mere  surety  for  the  debt,  in  order  to 

Nat.  Bank,  3  Bradw.  (111.)  305;  Sib-  relieve  the  mortgaged  property  for 

ley  V.   Baker,  23  Mich.   312;    Trow-  the  benefit  of  other  creditors.     Cen- 

bridge  v.  Harleston,  Walker  (Mich.)  tral  Railroad  &c.  Co.  v.   Claghorn, 

185;  Millsaps  v.  Bond,  64  Miss.  453;  Speers  Eq.  (S.  Car.)  545. 

Sternberg  v.  Valentine,  6  Mo.  App.  "Hoppes  v.  Hoppes,  123  Ind.  397, 

176;   Whittaker  v.  Belvidere  Roller-  24   N.   B.   139,   per   Olds,   J.,   citing 

Mill  Co.,  55  N.   J.  Bq.  674,  38  Atl.  Birke  v.  Abbott,  103  Ind.  1,  1  N.  B. 

289;  Denton  v.  Nat.  Bank,  18  N.  Y.  485;   Trentman  v.  Eldridge,  98  Ind. 

S.  38.  525;   Main  v.  Ginthert,  92  Ind.  180; 

"Ogden  V.  Glidden,  9  Wis.  46.  Grave  v.  Bunch,  83  Ind.  4;  Leary  v. 

"Annan  v.  Hays,  85  Md.  505,  37  Shaffer,  79  Ind.  567;   Figart  v.  Hal- 

■A-tl.  20.  derman,    75    Ind.    564;     Medsker   v. 

"Gresham  v.  Ware,  79  Ala.  192;  Parker,  70  Ind.  509. 

Hoppes  V.  Hoppes,  123  Ind.  397,  24  "  Shew  v.  Call,  119  N.  Car.  450,  26 

N.  B.  139;   Drake  v.  Bray,  29  N.  J.  S.  E.  33,  56  Am.  St.  678. 
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or  postponed  to  his  own,  on  the  ground  that  the  release  is  in  fraud 
of  his  rights.'^ 

§  1630.  Mortgagee  of  two  parcels  securing  the  same  debt. — If  one 
holds  two  mortgages  on  different  parcels  of  land,  or  on^  mortgage  on 
two  parcels  of  land,  to  secure  the  same  debt,  in  the  absence  of  any 
equities  in  subsequent  purchasers  he  may  foreclose  either  one  without 
the  other ;'°  and  a  foreclosure  of  one  will  bar  a  foreclosure  of  the  other 
only  where  the  land  foreclosed  is  equal  in  value  to  the  debt.'''  But  if 
there  are  subsequent  purchasers,  the  equitable  rules  already  spoken  of 
must  be  observed  ;''*  and  if  the  mortgages  cover  in  part  the  same  land, 
and  are  both  foreclosed  together,  the  land  included  in  the  first  mort- 
gage should  be  exhausted  before  recourse  is  had  to  the  second.'^ 

Where  a  mortgage  covers  two  parcels  of  land,  the  owners  of  which 
have  apportioned  the  mortgage  between  them,  and  the  owner  of  one 
parcel  has  paid  his  share  of  it,  upon  a  foreclosure  of  the  mortgage 
the  other  tract  should  first  be  sold.'" 

Where  joint  owners  of  land  have  executed  a  mortgage,  one  of  the 
mortgagors,  upon  alleging  and  proving  that  he  executed  the  mortgage 
as  a  surety  for  the  other,  under  a  statute  providing  for  the  determina- 
tion of  the  question  of  suretyship,  may  have  the  interest  of  the  prin- 
cipal debtor  sold  before  his  interest  is  sold.'^ 

When  a  principal  and  a  surety  have  jointly  mortgaged  lands  be- 
longing to  each  individually,  the  surety  has  an  equity  to  require  that 

"Southworth  v.  Parker,  41  Mich,  gage    on    certain    property,    and    a 

198.  judgment    lien    on    other    property, 

'"  Myers  v.  Pierce,  86  Ga.  786,  12  S.  may    foreclose    both    securities    at 

B.  978;  Thackaberry  v.  Johnson,  228  once.     Gushee  v.   Union  Knife  Co., 

111.    149,   81   N.    E.    828;    Burpee   v.  54  Conn.  101,  6  Atl.  192. 

Parker,  24  Vt.  567.    See  also  Muller  "  Burpee  v.  Parker,  24  Vt.  567. 

V.  Dows,  94  V.  S.  444,  24  L.  ed.  207;  "Burpee  v.  Parker,  24  Vt.  567. 

Bull  v.  Coe,  77  Cal.  54,  18  Pac.  808,  "Raun  v.  Reynolds,  11  Cal.  14. 

11  Am.  St.  235;  First  Nat.  Bank  v.  «»Weyant  v.  Murphy,  78  Cal.  278, 

Glenn,   10   Idaho   224,   77   Pac.   623,  20  Pac.  568. 

109  Am.  St.  204;  Commonwealth  v.  "Chaplin  v.  Baker,  124  Ind.  385, 

Louisville  Trust  Co.,  16  Ky.  L.  131,  24   N.   E.   233.     But  an   answer   by 

26  S.  W.  582;  Button  v.  Merritt,  41  such  alleged  principal  that  the  orig- 

Mich.  537,  2  N.  "W.  806;  McKinney  v.  inal  surety,  for  a  valuable  consider- 

Miller,  19  Mich.  142;  Davis  v.  Rider,  ation,  had  agreed  with  his  principal 

5  Mich.  423;  Appleget  v.  Greene,  12  to   pay   the   joint   indebtedness,    is 

Nebr.  304,  11  N.  W.  322;  Dickerson  good,  for  such  original  surety  there- 

V.    Wenman,    35    N.    J.    Eq.    368;  by  becomes  the  principal,  and  the 

Thompson  v.  Skeen,  14  Utah  209,  46  principal  becomes  his  surety.     Sef- 

Pac.    1103;    Hersner    v.    Martin,    8  ton  v.  Hargett,  113  Ind.  592,  15  N. 

Wash.  698,  36  Pac.  1096.    A  creditor  E.  513. 
whose  claim  is  secured  by  a  mort- 
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the  lands  of  the  principal  shall  be  first  sold  and  applied  to  the  satis- 
faction of  the  debt.*^ 

§  1630a.  Mortgage  by  tenants  in  common  securing  debt  of  one — 
Partition. — The  same  rule  applies  in  case  of  a  mortgage  by  tenants 
in  common  or  joint  owners,  of  the  common  land  to  secure  the  debt 
of  one  of  them.  The  fact  that  one  of  three  tenants  in  common  joined 
in  a  mortgage  of  the  joint  property  merely  to  secure  money  borrowed 
by  her  cotenant  for  his  own  use,  and  that  the  assignee  of  the  mortgage 
knew  the  circumstances  when  he  took  the  assignment,  is  no  defense 
to  a  suit  by  such  assignee  to  foreclose ;  but  such  circumstances  entitle 
her  to  a  postponement  of  the  sale  of  her  interest,  until  after  the  in- 
terest of  the  principal  debtor  has  been  exhausted.'^ 

If  there  has  subsequently  been  a  valid  partition  between  such  ten- 
ants by  a  recorded  conveyance,  the  court  would  doubtless  require  the 
mortgagee  to  resort  in  the  first  instance  to  the  portion  conveyed  in 
severalty  to  the  principal  debtor;  and  it  has  been  held  that  the  court 
will  direct  a  partition,  if  the  parties  have  not  made  one,  so  that  the 
share  of  the  principal  debtor  shall  first  be  applied  on  the  debt.^* 

But  an  unregistered  deed  does  not  afford  complete  evidence  of  title 
in  severalty  in  the  former  cotenants  to  a  creditor  holding  an  incum- 
brance on  the  undivided  estate.  "This  is  putting  the  creditor  to  the 
disadvantage  of  the  danger  of  sacrificing  a  part  of  the  mortgaged  es- 
tate by  selling  a  title  that  does  not  exist,  or  of  the  existence  of  which 
the  evidence  is  doubtful,  and  thus  endangering  the  ultimate  security 
of  his  debt."«= 

§  1631.  Deduction  of  value  of  parcel  released  before  charging  other 
portions. — If  the  mortgagee,  having  notice  of  successive  alienations 
of  parts  of  the  mortgaged  premises,  has  released  a  part  which  is  pri- 
marily liable  for  the  payment  of  the  debt,  he  can  not  charge  the  other 
portions  of  the  premises  with  the  payment  of  it  without  first  deduct- 
ing the  value  of  the  part  released,^^  and  he  must  make  this  deduction 

'"'Gresham  v.  Ware,  79  Ala.  192.  280;    Clark  v.   Pontaln,   135    Mass. 

'^Lorey  v.  Overton,  42  N.  J.  Eq.  464;   Beard  v.  Fitzgerald,  105  Mass. 

330,  11  Atl.  15.  134;     George     v.     ■Wood,     9     Allen 

« Wheat  V.   MoBrayer,  16   Ky.  L.  (Mass.)  80,  85  Am.  Dee.  741;  Chase 

195,  26  S.  W.  809.  v.  Woodbury,  6  Cush.   (Mass.)   143; 

»=  Evans  V.  Fields  (Miss.),  11  So.  Parkman  v.  Welch,  19  Pick.  (Mass.) 

224.  231;   James  v.  Brown,  11  Mich.  25; 

"■Birnle    v.    Main,    29    Ark.    591;  Harrison   v.    Guorin,    27    N.    J.    Eq. 

Iglehart  v.  Crane,  42  111.  261;    Mat-  219;    Mount  v.   Potts,  23   N.   J.   Eq. 

teson  V.  Thomas,  41  III.  110;  Taylor  188;   Hoy  v.  Bramhall,  19  N.  J.  Eq. 

V.  Short,  27  Iowa  361,  1  Am.  Rep.  663,  97  Am.  Deo.  687;   Vanorden  v. 
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before  proceeding  to  sell  the  other  portions.''  If  the  value  of  the  prop- 
erty released  equals  the  entire  debt,  he  must  bear  the  loss,  as  he  can  not 
then  resort  to  the  first  lot  sold;**  if  it  is  equal  to  a  part  of  the  debt 
only,  he  may  resort  to  the  lot  sold  for  the  deficiency.  But  if  the  mort- 
gagor had  no  title  to  the  lot  released,  or  it  could  in  any  way  be  shown 
that  the  owners  of  the  other  lots  were  not  prejudiced  by  the  release, 
this  rule  would  not  apply.'" 

In  such  cases,  in  order  to  ascertain  the  value  of  the  different  parts 
of  the  land,  and  the  amount  due  on  the  mortgage,  a  reference  is  or- 
dered."" A  mortgagee,  however,  does  not,  by  a  partial  release  without 
consideration,  impair  his  right  to  enforce  his  mortgage  against  the  re- 
mainder of  the  property,  unless  he  had  actual  notice  of  the  previous 
transfer  of  the  remainder  or  of  some  portion  of  it  by  the  mortgagor. 
The  same  rule  about  notice  already  stated  applies  equally  here.  A 
reference  in  his  release  to  a  conveyance  of  another  part  of  the  land,  by 
the  mortgagor  is,  however,  constructive  notice  of  it."^ 

Where  a  creditor  has  a  lien  on  two  parcels  of  land,  he  may  release 
one  without  impairing  his  claim  upon  the  other,  if  he  has  no  notice 
or  reason  to  believe  that  such  a  release  will  interfere  with  the  equi- 
table rights  of  others."^  In  order  to  affect  the  mortgagee,  he  must 
have  actual  notice  of  the  subsequent  transfer  of  part  of  the  mortgaged 

Johnson,  14  N.  J.  Eq.  376;  Gaskill  v.  ises  primarily  liable,  lie  thereby  re- 
Sine,  13  N.  J.  Bq.  400,  78  Am.  Dec.  leases  pro  tanto  the  portion  second- 
105;  Reilly  v.  Mayer,  12  N.  J.  Eq.  arily  liable.  When  the  mortgage  is 
55;  Blair  v.  Ward,  10  N.  J.  Eq.  119;  sought  to  be  enforced  against  the 
Mickle  V.  Eambo,  1  N.  J.  Eq.  501;  owner  of  the  latter,  he  can  claim  an 
Shannon  v.  Marselis,  1  N.  J.  Eq.  abatement  of  his  liability  to  the  ex- 
413;  Stevens  v.  Cooper,  1  Johns.  Ch.  tent  of  the  value  of  that  portion 
(N.  Y.)  425,  7  Am.  Dec.  499;  Cheese-  which  should  have  made  the  pri- 
brough  V.  Millard,  1  Johns.  Ch.  (N.  mary  fund."  Followed  in  Boone  v. 
Y.)  409,  7  Am.  Dec.  494;  Patty  v.  Clark,  129  111.  466,  21  N.  E.  850. 
Pease,  8  Paige  (N.  Y.)  277,  35  Am.  See  ante  §§  727,  731. 
Dec.  683;  Skeel  v.  Spraker,  8  Paige  ''Hall  v.  Edwards,  43  Mich.  473, 
Ch.  (N.  Y.)  182;  Guion  v.  Knapp,  6  5  N.  W.  652;  Hill  v.  Howell,  36  N. 
Paige  (N.  Y.)  35,  29  Am.  Dec.  741;  J.  Eq.  25;  Schrack  v.  Shriner,  100 
Stuyvesant  v.   Hone,   1   Sandf.   Ch.  Pa.  St.  451. 

(N.   Y.)    419;    Taylor   v.    Maris,    5  »« Woodward   v.    Brown,   119    Cal. 

Rawle    (Pa.)    51;    Miller  v.  Rogers,  283,  51  Pac.  2,  63  Am.  St.  108.    See 

49  Tex    398;    Lyman  v.  Lyman,  32  also  Crisman  v.  Lanterman,  149  Cal. 

Vt.  79,  76  Am.  Dec.  151;   Deuster  v.  647,  87  Pac.  89,  117  Am.  St.  167. 

McCamus,  14  Wis.  307.     In  Iglehart  »» Taylor  v.  Short,  27  Iowa  361,  1 

V.  Crane,  42  111.  261,  the  court  says:  Am.  Rep.  280. 

"Prom  this  rule,  as  to  the  order  in  "  Gaskill  v.  Sine,  13  N.  J.  Eq.  400, 

which  mortgaged  premises  are  to  be  78  Am.  Dec.  105. 

charged,   it   follows   as   a  corollary  °'  Booth  v.  Swezey,  8  N.  Y.  276. 

that,  if  the  mortgagee  with   actual  ""Guion  v.  Knapp,  6  Paige  Ch.  (N. 

notice  of  the  facts  releases  from  the  Y.)  35,  29  Am.  Dec.  741;   Stuyvesant 

mortgage  that  portion  of  the  prem-  v.  Hone,  1  Sandf.  Ch.   (N.  Y.)   419. 
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premises,  before  his  release  of  a  portion  will  bar  his  right  to  foreclose 
upon  the  remainder.'^ 

If  the  mortgagee,  having  also  personal  security  for  his  demand,  by 
his  fault  and  negligence  loses  this,  a  purchaser  of  the  land  may  com- 
pel him  to  deduct  from  the  mortgage  debt  the  value  of  the  security 
lost,  so  that  the  mortgage  can  be  foreclosed  only  for  the  balance.'* 

But  where  by  the  terms  of  the  mortgage  the  mortgagee  has  agreed 
to  release  any  portion  of  the  mortgaged  land  upon  receiving  a  certain 
price  per  foot,  and  the  mortgagor  divides  the  land  into  lots  and  sells 
two  of  them  by  warranty  deed  to  different  purchasers,  who  build 
dwelling-houses  upon  the  lots,  and  one  purchaser  obtains  a  release  of 
his  lot  upon  paying  to  the  mortgagee  the  stipulated  price  per  foot  for 
the  land,  the  other  purchaser  can  not  restrain  the  mortgagee  from 
selling  his  lot  under  the  mortgage,  the  lots  remaining  unsold  not  be- 
ing, worth  enough  to  pay  the  mortgage  debt;  but  such  purchaser  is 
entitled  to  redeem  on  paying  the  stipulated  price  per  foot.°^ 

§  1632.  Homestead. — The  fact  that  the  mortgage  covers  a  home- 
stead and  also  other  property,  which  is  subject  to  a  subsequent  judg- 
ment lien,  gives  the  debtor  no  right  to  have  the  latter  property  first 
applied  to  the  pajrment  of  the  mortgage  debt,  so  that  he  may  save  his 
homestead,  according  to  the  weight  of  authority.""   But  in  some  states 

™  Brldgewater  Roller  Mills  Co.  v.  v.  Harbin,  18  S.  Car.  425;   White  v. 

Baltimore  Bldg.  &c.  Assn.,  124  Fed.  PoUeys,   20   Wis.   503,   91   Am.   Dec. 

718;  Blair  v.  Ward,  10  N.  J.  Eq.  119;  432;  Jones  v.  Dow,  18  Wis.  241.    See 

Stuyvesant  v.  Hall,  2  Barb.  Ch.  (N.  also   Dodds   v.    Snyder,   44    111.    53; 

Y.)  151;  King  v.  McVickar,  3  Sandf.  Fraser  v.  Seeley,  71  Kans.  169,  79 

Ch.  (N.  Y.)  192.  Pac.   1081.     But  see  LaRue  v.   Gil- 

^  Moody  v.    Haselden,   1    S.   Car.  bert,  18  Kans.  220. 
129.    See  also  Cohn  v.  Senders,  175        In  Iowa  a  distinction  is  taken  be- 

Mo.   455,   75   S.  W.   413;    Fowler  v.  tween  a  subsequent  sale  of  the  mort- 

Barksdale,  Harp.  Eq.  (S.  Car.)  164;  gaged  land  and  a  subsequent  mort- 

Glst  v.  Pressley,  2  Hill  Eq.  (S.  Car.)  gage  of  it  as  regards  the  effect  upon 

318;    Gadberry  v.  McClure,  4  Strob.  the  homestead  right.    Equitable  Life 

Eq.    (S.   Car.)    175;    Bank  of  Ham-  Ins.  Co.  v.  Gleason,  62  Iowa  277,  17 

burg  V.  Howard,  1  Strob.  Eq.    (S.  N.    W.    524.      Thus,    in    Dilger    v. 

Car.)  173.  Palmer,  60  Iowa  117,  10  N.  W.  763, 

°=  Clark  V.  Fontain,  135  Mass.  464.  14  N.  W.  134,  it  was  held,  upon  a 

■«  See  ante  §§  731,  1286,  where  the  subsequent   sale   with   covenants   of 

reasons    for    the    rule    are    stated:  warranty  of  the  portion  of  the  mort- 

Plain  V.  Roth,  107  111.  588;  Brown  v.  gaged  premises  not  embraced  in  the 

Cozard,    68    111.    178;    Chapman   v.  homestead,  the  mortgagor  could  not 

Lester,    12    Kans.    592;    Webster   v.  insist    that    the    property    so    con- 

Bronston,  5  Bush  (Ky.)  521;   Searle  veyed  should  be  first  sold  to  satisfy 

V.  Chapman,  121  Mass.  19;  Hallman  the  mortgage.     The  homestead,   on 

v.  Hallman,  124  Pa.  St.  347,  16  Atl.  the    contrary,    must    first    be    sold. 

871;    Flttman's  Appeal,   48   Pa.   St.  This   distinction   is   placed   on   the 

315;   Bowen  v.  Barksdale,  33  S.  Car.  ground  that  the  conveyance  in  this 

142,  11  S.  E.  640;  State  Sav.  Bank  case   is   the   voluntary   act   of  the 
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the  courts  have  required  the  mortgagee  to  exhaust  his  remedy  against 
the  nonexempt  property  included  in  the  mortgage  before  resorting 
to  the  mortgagor's  homestead  or  other  exempt  property.*^ 

In  a  case  where  the  mortgage  embraced  the  homestead  and  a  busi- 
ness lot,  and  the  homestead  had  been  sold  to  satisfy  the  mortgage  debt, 
and  there  were  judgment  liens  upon  the  business  lot,  the  court  de- 
clined to  set  aside  the  foreclosure  sale.  Chief  Justice  Dixon  said: 
"However  Just  and  reasonable  it  might  be  for  the  court  to  compel  a 
sale  of  the  business  lot  first,  and  thus  save  the  homestead,  if  that  were 
the  only .  question,  yet  we  think  the  mortgagor's  equity  to  hold  his 
homestead  fully  countervailed  by  the  equities  of  his  creditors,  who 
must  look  to  the  business  lot  for  their  satisfaction,  and  who  have  no 
lien  upon  the  homestead.  Until  the  legislature  shall  have  declared  the 
obligation  to  preserve  the  homestead  superior  to  that  of  paying  one's 
honest  debts,  we  must  hold  the  equity  of  the  creditor  at  least  equal 
to  that  of  the  debtor  in  cases  like  this."'' 

The  power  to  compel  a  mortgagee  to  resort  in  the  first  instance  to 
one  of  several  parcels  mortgaged,  or  to  one  part  of  the  mortgaged  prop- 
erty, is  exercised  only  for  the  protection  of,  the  equities  of  different  in- 
cumbrancers or  sureties,  and  never  for  the  benefit  of  the  mortgagor, 


mortgagor,  while  ia  the  other  case 
the  conveyance  is  the  legal  result 
of  the  mortgage. 

In  South  Carolina  it  is  held  that 
the  extent  of  the  homestead  should 
be  judicially  ascertained  before  judg- 
ment of  foreclosure  is  passed.  Adger 
V.  Bostick,  12  S.  Car.  64.  There  the 
judgment  creditor  has  the  equitable 
right  to  compel  the  mortgagor  to 
first  exhaust  so  much  of  the  debtor's 
land  as  embraces  the  homestead. 
State  Sav.  Bank  v.  Harbin,  18  S. 
Car.  425. 

In  Texas  no  mortgage  on  the 
homestead  is  valid  except  for  the 
purchase-money  thereof  or  improve- 
ments thereon.  Const.  1876,  art.  16, 
§  50.  But  where  a  mortgage  was 
given  upon  land,  a  specific  part  of 
which  was  a  homestead,  and  a  por- 
tion of  the  loan  secured  was  used  to 
pay  off  vendors'  Hens  on  the  home- 
stead upon  foreclosure  of  the  mort- 
gage, it  was  held  that  the  mortgagee 
was  subrogated  to  the  right  of  the 
holders  of  the  vendors'  liens  as  to 
such  specific  part,  and  on  foreclosure 
was  entitled  to  sell  the  whole  tract, 

16 — Jones  Mtg. — ^Vol.  III. 


except  the  homestead,  and,  if  suf- 
ficient was  not  realized  to  satisfy 
the  mortgage  debt,  then  to  sell  the 
homestead  to  satisfy  so  much  of  the 
decree  as  should  not  exceed  the  sum 
used  to  pay  off  such  vendors'  liens. 
Ivory  V.  Kennedy,  57  Fed.  340; 
Pridgen  v.  "Warn,  15  S.  W.  559,  79 
Tex.  588,  followed. 

^  McLaughlin  v.  Hart,  46  Cal.  638; 
Gaither  v.  Wilson,  164  111.  544,  46 
N.  E.  58  (under  statute);  Frick  Co. 
V.  Ketels,  42  Kans.  527,  22  Pac.  580; 
LaRue  v.  Gilbert,  18  Kans.  220;  Colby 
V.  Crocker,  17  Kans.  527,  530;  Armi- 
tage  V.  Toll,  64  Mich.  412,  13  N.  W. 
408;  Miller  v.  McCarty,  47  Minn.  321, 
50  N.  W.  235  (reviewing  the  cases). 
In  McArthur  v.  Martin,  23  Minn.  74, 
and  Horton  v.  Kelly,  40  Minn.  193, 
41  N.  W.  1031,  this  rule  was  adopted, 
at  least  where  the  second  lien  has 
been  acquired  by  proceedings  in 
invitum,  and  not  by  the  contract  of 
the  debtor. 

.  <«  Jones  V.  Dow,  18  Wis.  241.  See 
also  Schreiber  v.  Carey,  48  Wis.  208, 
4  N.  W.  124. 
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who  has  voluntarily  waived  his  right  of  exemption.*"  The  fact  that 
part  of  the  property  is  a  homestead  does  not  change  the  equity  rule 
that  a  party  having  security  on  two  funds  shall  first  exhaust  his 
remedy  upon  the  fund  he  alone  is  secured  upon,  when  there  is  another 
party  having  security  on  the  other.^ 

But,  on  the  other  hand,  it  has  been  held  that  the  courts  will  not 
place  burdens  on  the  homestead  not  created  by  the  parties  themselves 
or  by  the  law;  and  therefore  that,  where  a  first  mortgage  executed  by  a 
husband  and  wife  covers  a  homestead  and  other  land  standing  in  the 
name  of  the  wife,  and  afterward  the  wife  alone  executes  a  mortgage 
upon  all  the  land  covered  by  the  first  mortgage  except  the  homestead, 
the  first  mortgagee  will  not  be  required  to  exhaust  the  funds  derived 
from  a  sale  of  the  homestead  before  resorting  to  the  land  covered  by 
the  second  mortgage,  in  order  that  both  debts  may  be  paid.  The  se- 
curities will  not  be  marshaled  where  the  effect  will  be  to  place  an  ad- 
ditional liability  against  the  homestead,  to  which  the  husband  and 
wife  had  not  assented." 

Even  under  a  statute  which  requires  that  other  property  shall  be 
exhausted  before  resort  is  had  to  a  homestead  covered  by  the  mort- 
gage, a  foreclosure  sale  under  a  mortgage  embracing  a  homestead  es- 
tate will  not  be  set  aside  because  the  land  was  first  offered  in  separate 
parcels  corresponding  with  the  government  subdivisions,  and  no  bids 
were  received,  when  the  whole  of  the  land  including  the  homestead  was 
offered  and  sold.* 

If  a  mortgage  be  executed  by  a  husband  alone,  so  that  it  has  no 
validity  against  the  homestead  estate,  and  this  be  set  apart  and  the 
remainder  of  the  land  sold  under  foreclosure  proceedings,  the  mort- 
gagee's lien  is  exhausted.*  It  seems,  too,  that  in  such  case  the  home- 

"  Ivory  V.  Kennedy,  57  Fed.  310;  gage  on  real  and  personal  property, 

Searle  v.   Chapman,   121   Mass.   19;  the  mortgagee  will  not  be  compelled 

Pom.   Eq.   Jur.,   §   1414;    Story   Eq.  to  resort  to  the  realty  before  suing 

Jur.,  §  640.  a   purchaser    of   the    personalty,    to 

'  In  re  Sauthoft  &  Olsen,  7  Biss.  the    prejudice    of   the    mortgagor's 

(U.    S.)    167;    Hall   v.    Morgan,    61  homestead.     Harris  v.  Allen,  104  N. 

Miss.  47.  Car.  86,  10  S.  E.  127. 

'Mitchelson  v.  Smith,  28  Nebr.  'Brumbaugh  v.  Shoemaker,  51 
583,  44  N.  W.  871.  This  same  rule  ap-  Iowa  148,  50  N.  W.  493;  Burmeister 
plies  where  dower  has  been  assigned  v.  Dewey,  27  Iowa  468.  Offering  the 
to  the  widow  in  some  part  of  the  lands  other  than  the  homestead  in 
mortgaged  premises;  the  mortgagee  separate  tracts,  and  endeavoring 
may  be  required  to  sell  the  other  thus  to  sell  before  offering  and  sell- 
mortgaged  land  before  resorting  to  ing  in  a  body,  is  exhausting  the 
that  set  off  as  dower.  Askew  v.  other  property,  within  the  meaning 
Askew,  103  N.  Car.  285,  9  S.  E.  646.  of  the  statute. 
In  case  a  debt  is  secured  by  mort-  *  Marks  v.  Wilson,  115  Ala.  561,  22 
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stead  property  in  excess  of  the  statutory  limit  may  be  subjected  to  the 
satisfaction  of  the  mortgage,  but  the  pleading  must  put  in  issue  the 
value  of  the  property.^  The  life  interest  of  a  husband  in  the  lands  of 
his  deceased  wife  is  subject  to  a  mortgage  executed  by  the  husband 
and  wife  on  the  land,  as  is  also  the  interest  of  the  remainder-man,  and 
should  be  first  sold  to  pay  the  mortgage  debt." 

Where  a  first  mortgage  was  made  by  a  husband  and  wife  with  a 
release  of  their  homestead  right,  and  a  second  mortgage  of  the  same 
premises  was  made  without  such  a  release,  the  wife  not  joining,  and 
the  homestead  was  declared  as  having  been  selected  upon  a  certain 
part  of  the  land,  upon  a  foreclosure  of  the  first  mortgage  it  was  held 
that  the  second  mortgagee  could  not  insist  that  the  homestead  should 
be  first  sold.'' 

The  mortgagee  should  be  made  a  party  to  the  proceedings  for  set- 
ting off  the  homestead,  or  he  will  not  be  estopped  from  denying  the 
right  upon  foreclosure.* 

§  1632a.  Duty  of  mortgagor  to  assert  homestead  right. — But  this 
is  a  right  which  the  mortgagor  must  seasonably  assert  for  himself. 
The  mortgagee  is  under  no  obligation  to  see  that  the  debtor's  home- 
stead right  is  not  lost  by  the  sale.  "The  mortgagee  owes  him  no  duty 
to  assert  it  for  him,  or  to  institute  proceedings  to  protect  it.  The 
equity  is  simply  one  which  the  law  will  protect  upon  seasonable  appli- 
cation of  the  mortgagor,  where  the  mortgagee  proceeds  to  enforce  his 
mortgage."  The  rule,  moreover,  being  founded  on  a  mere  equity,  will 
not  be  enforced  to  the  displacement  of  a  countervailing  equity,  or 
where,  for  any  special  facts,  it  would  be  inequitable  to  enforce  it.' 

IV.    Conduct  of  Sale 

Section  Section 

1633.  Presence  of  oflScer  conducting     1636.  Resale   Tor  failure   or  refusal 

sale.  to  comply  with  bid. 

1634.  Adjournment. 

1635.  Who    may    purchase    at    fore- 

closure sale — Right  of  mort- 
gagee. 

§  1633.  Presence  of  oficer  conducting  sale. — The  sale  is  made  by 
public  auction  to  the  highest  bidder,  unless  otherwise  ordered  by  the 

So.    134;    Lear   v.   Tatten,   14   Bush  'Armitage  v.  Toll,   64   Mich.  412, 

(Ky.)  101.  31  N.  W.  408. 

"Whitlock    V.    Gosson,    35    Nebr.  *Goodall  v.  Boardman,  53  Vt.  92. 

829,  53  N.  W.  980.  "Miller  v.  McCarty,  47  Minn.  321, 

°  Buckley's  Assignee  v.  Stevenson,  50  N.  W.  235. 
30  Ky.  L.  952,  99  S.  W.  961. 
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court.  It  IS  conducted  by  a  master  in  chancery,  special  commission  or 
other  ofiScer  designated  by  the  decree  or  by  statute,^  though  he  may 
employ  an  auctioneer  to  act  for  him  in  his  presence.^  If  the  sherifE  is 
designated  to  make  the  sale,  it  may  be  made  by  his  duly  appointed 
deputy.' 

The  officer's  presence  is  required  in  order  that  the  parties  interested 
may  have  the  benefit  of  the  discretion  and  judgment  which  he  should 
exercise  for  their  benefit,  in  order  to  obtain  a  fair  price  for  the  prop- 
erty.* The  sale  must  be  made  by  the  master  or  commissioner  appointed 
in  person  or  under  his  immediate  direction,  and  he  can  not  generally 
delegate  his  authority  to  another.  °  There  is  often  special  occasion  for 
the  exercise  of  a  reasonable  discretion  in  the  matter  of  adjournments; 
for  unexpected  occurrences  may  at  the  last  moment  threaten  a  sacri- 
fice of  the  property,  unless  he  exercises  his  right  to  adjourn  the  sale 


^Heyer  v.  Deaves,  2  Johns.  Ch. 
(N.  Y.)  154;  Shepard  v.  Whaley,  13 
N.  Y.  S.  532.  A  court  of  equity  may 
appoint  a  master  in  chancery  or  a 
special  commissioner  to  make  a  sale. 
Deck  V.  Whitman,  96  Fed.  873;  Mc- 
Dermot  v.  Barton,  106  Cal.  194,  39 
Pac.  538;  Rumsey  v.  People's  R.  Co., 
154  Mo.  215,  55  S.  W.  615;  American 
Inv.  Co.  V.  Nye,  40  Nebr.  720,  59  N. 
W.  355,  42  Am.  St.  692;  McLarty 
V.  Urquhart,  153  N.  Car.  339,  69  S. 
E.  245;  Mayer  v.  Wick,  15  Ohio  St.' 
548.  If  the  decree  fails  to  designate 
any  one  to  make  the  sale,  the 
clerk  of  court  may  make  the  sale, 
under  his  general  powers  as  com- 
missioner of  the  court.  Griflln  v. 
Smitn,  5  Ind.  Ter.  89,  82  S.  W.  684. 
A  general  statutory  provision  des- 
ignating the  sherifE  or  other  officer 
to  conduct  judicial  sales,  does  not 
generally  prevent  the  appointment 
of  a  master  or  special  commis- 
sioner, unless  it  specially  provides 
that  foreclosure  sales  be  made  by 
such  oflScer.  Taylor  v.  Ellenberger, 
134  Cal.  31,  66  Pac.  4;  McDermot  v. 
Barton,  106  Cal.  194,  39  Pac.  538; 
Knickerbacker  v.  Eggleston,  3  How. 
Pr.  (N.  Y.)  130;  Mayer  v.  Wick,  15 
Ohio  St.  548;  McLarty  v.  Urquhart, 
153  N.  Car.  339,  69  S.  E.  245.  But 
see  Blitz  v.  Moran,  17  Colo.  App.  253, 
67  Pac.  1020;  Armstrong  v.  Hum- 
phreys, 5  S.  Car.  128. 

^  Blossom  V.  Milwaukee  &c.  R.  Co., 
3  Wall.   (U.  S.)   196,  18  L.  ed.  43. 


One  of  two  trustees  appointed  to 
sell  property  can  not  employ  a  bro- 
ker to  conduct  the  sale,  and  charge 
his  expenses  out  of  the  proceeds. 
Without  consent  of  his  cotrustee. 
Moore  v.  Councilman,  115  Md.  629, 
81  Atl.  122. 

=  Hodgdon  v.  Davis,  6  Dak.  21,  50 
N.  W.  478;  Union  Trust  Co.  v.  Da- 
vis, 64  Nebr.  340,  89  N.  W.  1052; 
Richardson  v.  Hahn,  63  Nebr.  294, 
88  N.  W.  527;  Passumpsic  Sav. 
Bank  v.  Maulick,  60  Nebr.  469,  83 
N.  W.  672,  83  Am.  St.  539;  Bell  v. 
Omaha  Sav.  Bank,  1  Nebr.  (Unoff.) 
88,  95  N.  W.  486;  Benson  v.  Rein- 
shagen,  72  N.  J.  Eq.  358,  72  Atl. 
954. 

■"Powell  V.  Tuttle,  3  N.  Y.  396. 
In  this  case,  a  sale  made  by  one 
loan  commissioner  was  set  aside, 
the  law  required  that  the  sale 
should  be  made  by  two  commis- 
sioners, but  only  one  was  present. 
The  circumstances  were  such  that 
the  sale  should  have  been  post- 
poned, and  the  Court  of  Appeals 
held  that  the  decision  of  the  ques- 
tion whether  the  sale  should  go  on 
or  be  put  off  was  a  judicial  act,  and 
that  the  parties  interested  were  en- 
titled to  have  had  that  question  de- 
termined by  both  commissioners. 

"Penn  Mut.  L.  Ins.  Co.  v.  Creigh- 
ton  Theater  Bldg.  Co.,  64  Nebr.  228, 
74  N.  W.  583;  Heyer  v.  Deaves,  2 
Johns.  Ch.   (N.  Y.)  154. 
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to  another  day.  This  is  one  of  the  duties  'whieh  he  can  not  properly 
delegate  to  another.  If  a  sale  be  made  in  the  absence  of  the  sheriff, 
whose  duty  it  is  to  conduct  it,  by  his  agent  or  bailiff  informally  ap- 
pointed, and  the  sheriff  executes  a  deed  to  the  purchaser,  the  deed  will 
pass  the  title,  and  will  be  good  in  a  collateral  proceeding  as  the  act 
of  an  officer  de  facto,  but  will  be  set  aside  on  a  direct  application  made 
in  the  course  of  the  same  proceeding."  It  has  even  been  held  that  a 
sale  by  one  loan  commissioner  in  the  absence  of  his  associate  is  irregu- 
lar, though  the  deed  be  executed  by  both.'' 

The  property  must  be  offered  to  the  highest  bidder,  and  bids  re- 
ceived so  long  as  they  are  offered ;  and  after  waiting  a  reasonable  time 
for  another,  and  none  being  made,  it  should  be  struck  off  to  the  highest 
bidder.^  The  officer  selling  has  no  power  to  substitute  one  purchaser 
for  another,  or  to  reject  the  highest  bid,  except  for  substantial  reasons.* 
But  the  purchaser  may  transfer  his  bid,  and  the  sheriffs  deed  may  be 
made  to  the  transferee.^"  A  sale  under  a  foreclosure  decree  is  void  if 
conducted  in  a  manner  prohibited  by  statute,  or  in  a  manner  which 
would  not  have  been  in  the  power  of  the  court  to  authorize.^^ 

§  1634.  Adjournment.^^ — If  at  the  time  and  place  of  sale  there 
be  no  bidder  present  other  than  the  mortgagee  or  his  attorney,  it  is  the 
duty  of  the  auctioneer  or  officer  making  the  sale  to  adjourn  it.''  The 
application  for  an  adjournment  usually  comes  from  some  one  or  more 
of  the  parties  interested;  but  it  may  be  the  duty  of  the  officer  to  ad- 
journ the  sale  without  the  request  of  any  one,  and  even  against  the 
wish  of  a  party  in  interest.'*  Upon  petition  of  a  party  in  interest,  the 
court  may  order  a  postponement  of  the  sale,  for  any  good  cause  shown, 
or  evidence  that  a  sale  on  the  day  appointed  would  be  unfair  or  oppress- 

°  Meyer  v.  Patterson,  28  N.  J.  Eq.  is   closed.     State   Bank  v.   Brown, 

249,  sub.  nom.;  Meyer  v.  Bishop,  27  128  Iowa  665,  105  N.  W.  49. 
N.  J.  Eq.  141.  "Austin  v.  Ballard,  84  Kans.  619, 

'York  V.  Allen,  30  N.  Y.  104;  01m-  114  Pac.  1084. 
sted  V.  Elder,  5  N.  Y.  144;   Powell        "Bechtel  v.  Wier,  152   Cal.   443, 

V.  Tuttle,  3  N.  Y.  396;    Pell  v.  Ul-  93  Pac.  75,  15  L.  R.  A.  (N.  S.)  549. 
mar,  21  Barb.  (N.  Y.)  500.    But  see        "See  post  ch.  xl,  §§  1861-1875. 
King  V.  Stow,  6  Johns.  Ch.  (N.  Y.)        ''Strong  v.  Catton,  1  Wis.  471. 
323.  "Astor  v.  Romayne,  1  Johns.  Ch. 

'Bicknell  v.  Byrnes,  23  How.  Pr.  (N.  Y.)   310;  McGown  v.  Sandford, 

(N.  Y.)  486.     See  also  May  v.  May,  9  Paige  (N.  Y.)  290.    See  also  Rich- 

11  Paige  (N.  Y.)  201.  ards  v.  Holmes,   18  How.    (U.   S.) 

"Vannerson   v.    Cord,   Sm.   &   M.  143,  15  L.  ed.  304;  Russell  v.  Rich- 

Ch.    (Miss.)    345;    Spalding  v.  Mur-  ards,  11  Maine  371,  26  Am.  Dec.  532; 

phy,   63   Nebr.   401,   88   N.  W.   489.  "Ward  v.  James,  8  Hun  (N.  Y.)  526; 

But  the  sheriff  may  for  satisfactory  Tinkom  v.  Purdy,  5  Johns.  (N.  Y.) 

reasons  refuse  a  bid,  or  repudiate  345. 
one  accepted,  before  the  transaction 
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ive  or  would  result  in  material  loss.^°  The  officer  making  the  sale 
may  properly  adjourn  it  by  direction  of  the  complainant's  solicitor,  for 
the  purpose  of  enabling  the  mortgagors  to  pay  the  debt;  and  he  may 
make  several  short  adjournments  for  this  purpose,  and  finally,  upon 
payment,  may  discontinue  the  sale  altogether.^'  The  officer  has  discre- 
tionary power  to  adjourn  the  sale  from  time  to  time,  for  want  of  bid- 
ders or  inadequacy  of  price  which  would  sacrifice  the  property.^''  But 
if  he  exercises  it  in  an  arbitrary  or  unreasonable  manner,  the  sale  will 
be  set  aside  and  a  resale  ordered.^* 

Due  notice  must  be  given  of  any  adjournment  of  the  foreclosure 
sale.^'  The  adjourned  day  of  sale  should  be  announced  at  the  time  of 
the  adjournment;^"  but  if  this  can  not  be  done  on  account  of  an  in- 
junction, a  general  adjournment  may  be  made,  and  a  day  advertised 
afterward.^^  If  the  first  day  is  by  mistake  set  upon  a  Sunday,  the 
postponement  may  be  effected  by  an  advertisement  before  the  day  ar- 
rives.^^  If  the  day  fixed  for  sale  be  afterward  appointed  a  legal  holi- 
day, an  adjournment  should  be  made.  In  such  case  the  advertisement 
is  not  rendered  invalid.^^  If  a  referee  is  appointed  to  conduct  the  sale, 
and,  at  the  time  and  place  advertised  for  the  sale,  plaintiff's  attorney, 
without  authority  from  the  referee,  orders  the  sale  to  be  postponed  on 
account  of  the  latter's  absence,  the  sale  must  be  readvertised  by  the 

"  Bound  v.  South  Carolina  R.  Co.,  After  declaring  the  sale  postponed, 

55  Fed.  186;  Farmers'  Loan  &c.  Co.  with  consent  of  the  bidder  to  whom 

V.    Oxford    Iron   Co.,    13   Fed.    169;  the    property   was    knocked    down, 

Merzbach  v.   Hadley,   109   Cal.   614,  and  giving  notice   of   adjournment 

42  Pac.  157;   Old  Colony  Trust  Co.  to  the  printers  for  publication,  the 

v.  Great  White  Spirit  Co.,  181  Mass.  sheriff  has   no   right   to   execute   a 

413,  63  N.  E.  945;  Astor  v.  Romayne,  deed    as   though    a   valid    sale    had 

1  Johns.  Ch.  (N.  Y.)  310.  been    made.      Miller   v.    Miller,    48 

"Blossom    V.    Milwaukee    &c.    R.  Mich.  311,  12  N.  W.  209. 

Co.,  3  Wall.   (U.  S.)   196,  18  L.  ed.  "Breese  v.   Busby,   13  How.   Pr. 

43.  (N.  Y.)  485. 

"  Blossom   V.    Milwaukee    &c.   R.  "  Sanborn  v.  Petter,  35  Minn.  449, 

Co.,  3  Wall.  (U.  S.)  196,  18  L.  ed.  29  N.  W.  64;  Stearns  v.  Welsh,  50 
43;   Reese  v.  Dobbins,  51  Iowa  282,  ■  How.  Pr.   (N.  Y.)   186,  affd.  7  Hun 

1   N.  W.   540;    Birbeck   Inv.   Co.  v.  676;  La  Farge  v.  Van  Wagenen,  14 

Gardner,  55  N.  J.  Bq.  632,  37  Atl.  How.  Pr.  (N.  Y.)  54;  Pier  v.  Storm, 

767;   Public  Schools  v.  New  Jersey  37  Wis.  247. 

West  Line  R.  Co.,  30  N.  J.  Eq.  494;  '"La  Farge  v.  Van  Wagenen,  14 

Kelly  V.   Israel,   11   Paige    (N.   Y.)  How.  Pr.  (N.  Y.)  54. 

147.     But  see  Chamberlain  v.  Lar-  "La  Farge  v.  Van  Wagenen,  14 

ned,  32  N.  J.  Eq.  295.     The  sheriff  How.  Pr.    (N.  Y.)   54. 

need  not  adjourn  the  sale  merely  be-  ''  Westgate    v.    Handlin,    7    How. 

cause    the    mortgagee   is    the    only  Pr.  (N.  Y.)  372. 

bidder.  Equitable  Trust  Co.  v.  ■»  White  v.  Zust,  28  N.  J.  Eq.  107. 
Shrope,  73  Iowa  297,  34  N.  W.  867. 


347  CONDUCT   OF    SALE  §    1635 

referee.''*  A  sale  made  in  violation  of  an  agreement  for  adjournment, 
may  be  set  aside  and  a  resale  ordered.^^ 

If  the  day  of  sale  be  fixed  in  the  announcement  of  the  adjournment, 
and  other  notice  of  the  adjourned  sale  name  a  different  day,  the  sale 
will  be  irregular.^' 

The  adjournment  may  be  made  to  a  different  place  than  that  named 
in  the  original  notice,  unless  the  place  be  fixed  by  law  or  by  the  de- 
cree -p  though  a  sale  adjourned  to  a  place  different  from  that  named 
in  the  decree  has  been  confirmed.^' 

It  is  the  better  and  safer  practice  to  advertise  the  adjourned  sale, 
though  this  is  not  always  essential  to  the  legality  of  the  sale.^" 

Omission  to  publish  notice  of  the  adjourned  sale,  though  required 
by  statute,  is  an  irregularity  merely,  which  may  afford  good  ground 
for  vacating  and  setting  aside  the  sale  made,  but  one  which  the 
parties  are  competent  to  waive,  and  which  must  be  regarded  as  waived 
after  the  sale  has  been  confirmed  without  objection.^"  If  an  adjourn- 
ment be  made  at  the  request  of  the  owner  of  the  equity  of  redemption, 
under  an  agreement  to  allow  commissions  and  expenses  of  the  post- 
poned sale,  these  are  a  personal  claim  against  him,  and  can  not  be 
taken  out  of  the  proceeds  of  the  sale  to  the  detriment  of  any  one  else.^^ 

§  1635.  Who  may  purchase  at  foreclosure  sale — ^Rlght  of  mort- 
gagee.— The  objection  to  the  mortgagee's  buying  at  the  sale,  when 
the  mortgaged  property  is  sold  under  judicial  process,  has  much  less 
force  than  it  has  when  the  sale  is  made  under  a  power  ;^^  for  the  ju- 
dicial sale  is  made  by  an  officer  designated  by  the  court  or  by  statute 
for  the  purpose,  and  the  mortgagee  for  whose  benefit  it  is  made  has 
not  the  actual  control  and  management  of  the  sale,  as  he  has  in  case 
of  a  sale  under  a  power.  Accordingly,  in  those  states  in  which  the 
sale  under  a  power  is  taken  out  of  the  hands  of  the  mortgagee  and 
placed  under  the  direction  of  a  sheriff  or  other  officer,  the  restriction 
against  the  mortgagee's  buying  is  at  the  same  time  generally  re- 

='Shepard  v.  Whaley,  13  N.  Y.  S.  =»  Farmers'    Bank    v.    Clarke,    28 

532.  Md.  145. 

^Demaray  v.  Little,  19  Mich.  244;  ^"Stearns  v.   Welsh,   7   Hun    (N. 

Nevius  V.  Egbert,  31  N.  J.  Eq.  460;  Y.)    676;    Bechstein  v.   Schultz,   45 

Williams  v.  Doran,  23  N.  J.  Eq.  385;  Hun  (N.  Y.)   191.    This  Is  by  rule 

Corwith  V.  Barry,  69  Hun  113,  53  N.  of  court  In  New  York, 

y.  St.  53,  23  N.  Y.  S.  200.  =°  Bechstein  v.  Schultz,  120  N.  Y. 

=»  Miller  v.  Hull,  4  Den.    (N.  Y.)  168,  24  N.  E.  388. 

104.  =' Neptune   Ins.   Co.  v.  Dorsey,  3 

■"Richards   v.    Holmes,    18   How.  Md.  Ch.  334. 

(U.  S.)   143,  15  L.  ed.  304.  »^  See  post  §§  1876-1886. 
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moved.''     And  so  the  beneficiaries  under  a  trust  deed  may  become 
purchasers  at  a  sale  thereunder.'* 

As  against  the  purchaser  at  foreclosure,  the  holder  of  the  equity 
of  redemption  is  entitled  to  rents  and  profits  collected  during  the 
period  of  redemption  which  remain  in  the  receiver's  hands  after  pay^N 
ing  tlie  deficiency  decree  and  other  items  allowed  by  the  court.'° 

Where  the  authority  is  not  given  to  the  mortgagee  by  statute  or 
by  judicial  construction  to  buy  at  a  sale  under  decree  of  court  upon 
his  own  mortgage,  it  is  sometimes  provided  in  the  decree  that  he 
may  become  a  purchaser,  and  he  may  generally  obtain  leave  to  pur- 
chase for  himself.'"  It  is  generally  for  the  interest  of  the  mortgagor 
and  others  interested  that  he  should  have  the  right  to  buy,  as  it  often 
happens  that  he  will  pay  more  for  the  property  than  any  one  else  will 
pay;  and  it  is  often  equally  important  to  the  mortgagee  to  have  this 


^'^  Stover  V.  Stark,  61  Nebr.  374, 
85  N.  W.  286.     See  post  §  1882. 

'*  Freeman's  Appeal,  74  Conn.  247, 
50  Atl.  748.  See  also  Cliillicothe 
Paper  Co.  v.  Wheeler,  68  111.  App. 
343. 

^  Stevens  v.  Hadfield,  178  111.  532, 
52  N.  E.  875,  affg.  76  111.  App.  420. 

"' Conger  v.  Ring,  11  Barb.  (N. 
Y.)  356;  Domville  v.  Berrington,  2 
Y.  &  C.  723.  A  mortgagee  may  be- 
come the  purchaser,  and  acquire  the 
title  subject  only  to  the  right  of  re- 
demption. Caldwell  v.  Caldwell,  173 
Ala.  216,  55  So.  515.  See  also 
"Windes  v.  Russell,  150  Ala.  625,  43 
So.  788.  The  complainant  in  fore- 
closure has  the  same  right  to  bid  at 
the  sale  as  any  other  person,  and  the 
fact  that  he  becomes  the  purchaser 
does  not  in  any  way  prejudice  his 
rights.  Innes  v.  Linscheid,  126  111. 
App.  27.  In  New  York,  by  rule  of 
court,  a  provision  is  Inserted  in 
every  decree  for  the  sale  of  mort- 
gaged premises,  unless  otherwise 
specially  ordered,  that  the  plaintiff 
may  become  the  purchaser.  Ten 
Eyck  V.  Craig,  62  N.  Y.  406,  421, 
37  Am.  Dec.  233,  per  Andrews,  J., 
in  Felton  v.  Le  Breton,  92  Cal. 
457,  28  Pac.  490,  it  was  said:  "A 
court  of  equity  has  the  same  right 
to  determine  in  advance  of  the  sale, 
in  any  particular  case,  that  the  cir- 
cumstances are  such  as  will  jus- 
tify it  to  authorize  the  trustee  to 


become  a  purchaser,  as  it  has  after 
the  sale  to  approve  a  purchase 
made  by  a  trustee  under  statutory 
authority.  When  the  sale  is  made 
under  the  direction  of  a  court  of 
equity,  by  officers  appointed  by  the 
court,  it  is  not  a  sale  by  the  trus- 
tee, and  the  rule  forbidding  him  to 
purchase  at  his  own  sale  has  no 
application."  In  this  case,  on  the 
execution  of  a  trust  deed  to  secure 
a  loan  from  the  grantee  to  the 
grantor,  one  who  had  been  attor- 
ney for  both  parties,  and  who  acted 
for  the  grantee  in  making  the  loan, 
induced  the  grantee  to  include  in 
the  deed  a  sum  due  from  the  grantor 
to  him  for  legal  services,  and  agreed 
that  no  part  of  such  sum  should  be 
paid  until  the  loan  was  repaid  in 
full.  The  grantee  afterward,  desir- 
ing to  terminate  the  trust,  was  ad- 
vised by  the  attorney  that  he  could 
not  purchase  at  a  sale  under  the 
power  contained  In  the  deed,  but 
that  he  might  do  so  on  foreclosure 
by  action,  and  take  the  land  dis- 
charged of  the  trust.  The  action  to 
foreclose  was  conducted  by  the  at- 
torney for  the  grantee.  The 
grantee,  being  authorized  by  the  de- 
cree, purchased  at  the  foreclosure 
sale  for  less  than  the  amount  of  his 
loan.  It  was  held  that  he  took  the 
land  discharged  of  any  trust  on  ac- 
count of  the  sum  secured  for  the 
benefit  of  the  attorney. 
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power,  in  order  to  prevent  a  sacrifice  of  his  own  iuxerests.'^  But  un- 
der the  technical  rule  against  his  purchasing,  no  one  not  interested  in 
the  equity  of  redemption  can  take  advantage  of  his  purchasing;^*  and 
a  person  entitled  to  do  so  can  only  redeem.  He  acquires  the  same  title 
against  third  parties  as  does  any  other  purchaser.  The  fact  that  prop- 
erty so  acquired  may  be  or  is  treated  as  personal  estate  in  the  distri- 
bution of  the  property  of  his  intestate  does  not  aSect  his  holding  of 
the  lands  as  to  others.  He  acquires  the  fee,  and  can  dispose  of  it  by 
deed,  which  deed  will  carry  the  same  title  as  would  the  deed  of  any 
other  purchaser.^"  If  such  administrator  is  a  creditor  of  the  estate  to 
an  amount  exceeding  the  purchase-price  of  the  mortgaged  land,  and 
he  pays  for  the  land  so  purchased  by  crediting  the  estate  with  this 
amount,  the  heirs  of  the  intestate,  asserting  their  right  to  charge 
the  administrator  as  a  trustee  for  them  of  the  title  acquired  by  such 
purchase,  should  not  be  required  to  pay  to  him  the  full  amount  of 
his  debt  against  the  estate,  but  only  so  much  of  it  as  he  had  applied 
in  making  the  purchase.*" 

The  attorney  for  plaintiff,  acting  fairly  and  honestly,  may  buy  in 
the  premises  for  his  own  benefit  and  hold  the  same,  except  as  against 
his  own  client;*^  and  the  presumption  is  that  he  is  making  the  pur- 
chase on  his  own  account.*^  But  it  has  been  held  that  the  attorneys 
for  plaintiff  in  foreclosure  of  a  mortgage  made  to  a  trustee  for  the 
benefit  of  bondholders  of  a  public  service  corporation,  being  also  the 
attorneys  of  the  receiver  of  such  corporation,  are  disqualified  from 
purchasing  the  mortgaged  property  at  the  receiver's  sale,  for  their 
own  benefit,  without  the  consent  of  the  bondholders.*' 

An  officer  of  a  corporation  may  purchase  corporate  property  at  a 
sale  on  foreclosure  of  a  mortgage  thereof,  and  the  sale  is  not  nec- 
essarily void  even  though  such  mortgage  was  originally  made  to  him, 
and  was  assigned  by  him  to  another  to  be  foreclosed ;  especially  where 
he  had  an  interest  to  protect  as  holder  of  a  subsequent  judgment 
against  the  corporation,  and  the  party  objecting  had  abundant  notice 
of  the  sale,  and  there  was  no  fraud  or  unfairness.** 

"Holcomb  V.  Holcomb,  11  N.  J.  N.  Y.  S.  919;  McCotter  v.  Jay,  30  N. 

Eq.  281;    Galvln  v.  Newton,  19  R.  Y.  80.     But  see  Gardner  v.  Ogden, 

I.  176,  36  Atl.  3.  22  N.  Y.  327,  78  Am.  Dec.  192. 

''Edmondson   v.   Welsh,   27    Ala.  "^Chappel  v.  Dann,  21  Barb.    (N. 

578.  Y.)  17.    See  also  Squler  v.  Norris, 

«>  "Watson  V.   Grand  Rapids   &  I.  1    Lans.    (N.    Y.)    282.      See    post 

R.  Co.,  91  Mich.  198,  51  N.  W.  990.  §§  1878,  1879. 

"Lewis  V.  Welch,   47   Minn.   193,  *=Kreitzer  v.  Crovatt,  94  Ga.  694, 

49  N.  W.  665.  21  S.  E.  585. 

*•  Holland  Trust  Co.  v.  Hogan,  17  "Preston  v.  Loughran,  12  N.  Y. 
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A  subsequeiit  mortgagee  may  purchase  at  a  sale  under  a  senior 
mortgagee  to  protect  his  own  mortgage.  There  is  no  equitable  con- 
sideration that  puts  a  person  bidding  upon  premises  at  such  a  sale, 
because  he  holds  a  second  mortgage  upon  the  premises,  in  any  different 
position  than  a  person  bidding  who  has  no  second  mortgage  or  other 
lien  upon  the  premises.*''  Two  mortgagees,  who  have  separate  liens 
on  the  mortgaged  land,  which  each  claims  to  be  superior  to  the  other, 
may  purchase  the  premises  for  their  joint  benefit,  and  are  not  obliged 
to  bid  against  each  other. *° 

A  creditor  of  the  mortgagor  may  purchase  at  foreclosure  sale.*^ 
And  several  creditors  of  the  mortgagor,  whether  they  be  all  the  bond- 
holders secured  by  the  mortgage  or  a  part  of  such  bondholders,  may 
fairly  combine  to  purchase  the  property  at  the  mortgage  sale.  Other 
creditors  are  not,  by  such  combination,  deprived  of  the  right  to  bid  at 
such  sale.**  The  heirs  of  a  deceased  mortgagor,  occupying  no  relation 
of  trust  toward  the  decedent  or  his  creditors,  may  purchase  the  prop- 
erty at  foreclosure  sale,  and  they  are  unaffected  by  fraudulent  conduct 
of  the  administrator.*" 

The  mortgagee's  heirs  or  personal  representatives  may  purchase  at 
the  sale.^"  A  purchase  by  an  executor  or  administrator  in  his  indi- 
vidual name  and  right  is  not  absolutely  void,  but  only  voidable  by 
persons  interested  in  the  estate  of  the  mortgagee.^^  An  executor  or 
administrator  of  the  mortgagee  purchasing  at  the  foreclosure  sale 
holds  the  title  for  the  benefit  of  the  estate,  and  the.  land  is  treated  as 

S.  313.     See  also  Twin-Lick  Oil  Co.  119  N.  Y.  S.  177;  Marquam  v.  Ross, 

V.  Marbury,  91  U.  S.  587,  589,  23  L.  47  Ore.  374,  83  Pac.  852. 

ed.  328.     In  Hoyle  v.  Railroad  Co.,  «Huber  v.  Crosland,  140  Pa.   St. 

54   N.   Y.   314,   the   Commission   of  575,  21  Atl.  404. 

Appeals  stated  that  a  director  of  a  "  Turner    v.    Llttlefield,    142    111. 

railroad  company  could  not  become  630,  32  N.  E.  522. 

a  purchaser  of  property  of  the  cor-  "KrophoUer  v.  St.  Paul,  Minn.  & 

poration,  except  subject  to  the  right  Manitoba  R.  Co.,  1  McCrary  (U.  S.) 

of  the   corporation  to   elect  to   dis-  299;    Santa  Marina  v.  Connolly,  79 

affirm  the  sale  and   have  a  resale.  Cal.  517,  21  Pac.  1093;  Marie  v.  Gar- 

But  it  was  not  said  that  the  sale  was  rison,  83  N.  Y.  14. 

void,  only  that  the  corporation  might  ^  Bank  of  Pine  Blufl  v.  Levi,  90 

ask  for  a  resale  if  they  believed  the  Ark.  166,  118  S.  W.  250. 

property  would  sell  for  more;   and  ""Briant  v.  Jackson,  99   Mo.   585, 

it   was   further   stated   that,   where  13  S.  W.  91.    The  executors  of  a  de- 

the  director  himself  was  the  judg-  ceased    partner   may   buy    in   firm 

ment  creditor,  he  had  a  clear  right  property  for  his  estate.     Heffron  v. 

to  sell  the  property  of  the  corpora-  Knickerbocker,  57  111.  App.  336. 

tion,  and  it  was  not  decided  that  he  »  Phillips  v.  Love,  57  Kans.  828, 

might  not  then  purchase  in  his  own  48  Pac.  142;   Briggs  v.  Chicago,  K. 

right.  &c.   R.    Co.,   56   Kans.   526,   43   Pac. 

"Watson   v.    Grand   Rapids   &   I.  1131;  Merket  v.  Smith,  33  Kans.  66; 

R.  Co.,  91  Mich.  198,  51  N.  W.  990;  Beck  v.  Uhrich,  16  Pa.  St.  499. 
Rodger  v.  Bowie,  134  App.  Div.  596, 
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personal  property.^^  And  it  has  been  held  that  an  executor  or  ad- 
ministrator, holding  a  second  mortgage  and  purchasing  the  property 
at  a  sale  under  a  prior  mortgage,  acquires  the  fee  as  against  third 
persons,  although  the  property  is  considered  as  personalty  upon  dis- 
tribution.''^ 

An  appraiser  of  the  property  may  purchase  at  the  sale  where  it  ap- 
pears that  he  had  no  idea  of  making  the  purchase  at  the  time  he  made 
the  appraisement,  and  that  he  appraised  the  property  at  as  high  a  price 
as  it  should  have  been  appraised."*  But  it  seems  that  the  auctioneer 
conducting  the  sale  can  not  properly  purchase  at  his  own  sale.^^  The 
fact  that  the  purchaser  at  foreclosure  sale  is  the  son  of  one  of  the  mort- 
gagees and  the  nephew  of  the  other,  raises  no  presumption  of  fraud.''* 

The  relation  of  the  life-tenant  to  the  remainder-men  is  not  of  such 
a  fiduciary  nature  that  he  can  not  purchase  the  property  at  a  fore- 
closure sale;  and  his  vendee,  for  valuable  consideration,  and  without 
knowledge  of  any  fraud,  takes  a  good  fee-simple  title.''' 

A  mortgagee  who  becomes  a  purchaser  under  a  decree  made  upon 
his  own  complaint  is  not  allowed  to  object  to  the  title  on  the  ground 
that  persons  in  possession  of  the  property  without  title  were  not  made 
parties.^'  And  even  if  there  be  a  defect  in  the  proceedings  he  is  sup- 
posed to  have  full  notice  of  it,  though  actual  notice  be  not  shown, 
and  is  not  allowed  to  object  on  account  of  it.^" 

If  the  foreclosure  proceedings  are  for  any  cause  ineffectual,  and  a 
mortgagee  purchases  and  enters  into  possession  under  such  void  pro- 
ceedings, his  relation  to  the  mortgaged  premises  is  that  of  a  mort- 
gagee in  possession.""  He  is  accountable  to  one  who  establishes  a 
right  to  the  property  for  rents  and  profits,  and  may  be  allowed  for 
payments  for  taxes  and  repairs."^ 

When  the  mortgagee  has  the  right  to  purchase,  the  mortgage  debt 
is  not  extinguished  for  any  unsatisfied  balance,  any  more  than  it  is 
in  case  a  stranger  becomes  the  purchaser."^ 

"'  Stevenson  v.  Polk,  71  Iowa  279,  ""■  Owens  v.  Hornthal,  156  N.  Car. 

291,  32   N.  W.   340;    Briggs  v.   Chi-  19,  72  S.  E.  5. 

cago,  K.  &c.  R.  Co.,  56  Kans.  526,  43  "German-American     Deposit     Co. 

Pac.   1131;    Lockman   v.    Rellly,   95  v.  Dletz,  132  Pa.  St.  36,  18  Atl.  1090. 

N.  Y.  64,  71;   Valentine  v.  Belden,  "Ostrom  v.  McCann,  21  How.  Pr. 

20  Hun   (N.  Y.)   537.  (N.  Y.)   431. 

»=  Watson  V.  Grand  Rapids  &c.  R.  ™  Boyd  v.  Ellis,  11  Iowa  97. 

Co.,  91  Mich.  198,  51  N.  W.  990.  «» Cooke  v.  Cooper,  18  Ore.  142,  22 

"Barlow    v.    McClintock,    10    Ky.  Pac.  945. 

L.  834,  11  S.  W.  29.     See  also  Ison  "Wood  v.  Kroll,  4  N.  Y.  S.  678. 

v.  Kinnaird,  13  Ky.  L.  569,  17  S.  W.  »'  Edwards  v.  Sanders,  6   S.  Car. 

633.  316. 

==Windes  v.  Russell,  150  Ala.  625, 
43  So.  788. 
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A  purchaser  of  land  subject  to  a  mortgage  which  he  has  agreed 
to  assume  and  pay  is  not  precluded  from  purchasing  at  a  sale  under 
the  mortgage  within  the  rule  against  mortgagees  buying.*^  Where  a 
grantee  of  mortgaged  property  assumed  payment  of  the  debt,  his  pur- 
chase at  foreclosure  sale  was  held  to  amount  only  to  a  redemption,  as 
against  his  grantee  who  did  not  assume  the  mortgage.** 

The  usual  provision  in  a  decree  of  foreclosure,  that  any  of  the  par- 
ties to  the  suit  may  purchase  on  the  sale,  does  not  authorize  one  de- 
fendant to  bid  in  property  belonging  to  another,  and  to  hold  it  against 
the  latter  contrary  to  equity."^  But  it  has  been  held  that  any  of  the 
defendants  may  purchase  the  mortgaged  property  of  a  codefendanf 

The  mortgage  debtor  may  purchase  at  the  foreclosure  sale;'^  and 
his  wife  has  the  same  right  as  any  person  to  purchase  at  such  sale, 
and  to  hold  the  property  free  from  liability  on  account  of  her  hus- 
band's debts,  provided  she  does  so  in  good  faith  and  with  her  own 
money."'  Where  the  wife  signs  the  mortgage  merely  to  relinquish  her 
dower  and  secure  her  husband's  debts,  she  may  acquire  title  under 
foreclosure  the  same  as  any  other  person."' 

A  tenant  in  common  with  the  plaintiff,  having  no  special  duties  to- 
ward him,  may  purchase  the  premises  for  his  own  benefit. ''°  A  life 
tenant  stands  in  no  such  fiduciary  relation  to  the  remainder-men  that 
he  can  not  purchase  the  property  at  a  foreclosure  sale.  He  owes  them 
no  duty,  and  is  not  charged  with  any  trust. '"^ 

§  1636.  Eesale  for  failure  or  refusal  to  comply  with  bid. — If  a  pur- 
chaser at  foreclosure  sale  fails  or  refuses  to  complete  his  purchase,  a 
second  sale  of  the  property  may  be  ordered,^  ^  upon  application  to  the 
court.'^     An  order  of  court  is  not  necessary  where  immediate  pay- 

•^i  McNeill  V.  McNeill,  36  Ala.  109,  "Streeter  v.  Shultz,  45  Hun  406, 

76  Am.  Dec.  320.  10  N.  Y.  St.  115. 

"  Dillivan  v.  German  Sav.  Bank  "  German-American    Deposit    Co. 

(Iowa),  124  N.  W.  350.  v.  Dietz,  132  Pa.  St.  36,  18  Atl.  1090. 

«» Bennett  v.  Austin,  81  N.  Y.  308.  "  Stuart  v.  Gay,  127  U.  S.  518,  32 

»»Neilson  v.  Neilson,  5  Barb.   (N.  L.  ed.  191,  8  Sup.  Ct.  1279;   Aukam 

Y.)   565.     See  also  Rodger  v.  Bodie,  v.  Zantzinger,   98   Md.   380,  56   Atl. 

134  App.  Div.  596,  119  N.  Y.  S.  177.  820;    Scliaefer   v.    O'Brien,    49    Md. 

"Toliver  v.  Morgan,  75  Iowa  619,  253;   Chancellor  v.  Gummere,  39  N. 

34  N.  W.  858;  Bensieck  v.  Cook,  110  J.  Eq.  582;   Barnwell  v.  Marion,  62 

Mo.  173,  19  S.  W.  646.  S.  Car.  446,  40  S.  B.  873;   Childs  v. 

"Houston  v.  Nord,  39  Minn.  490,  Frazee,  15  S.  Car.  612. 

40  N.  W.  568;  Mooring  v.  Little,  98  "Application  may  be  made  for  a 

N.  Car.  472,  4  S.  B.  485.  rule  that  the  purchaser  show  cause 

'"  Toliver  v.  Morgan,  75  Iowa  619,  why  the  property  should  not  be  re- 

34  N.  W.  858.     See  also  Hesseltine  sold   at  his  cost  and  risk.     Stuart 

V.  Hodges,  188  Mass.  247,  74  N.  B.  v.  Gay,  127  V.  S.  518,  32  L.  ed.  191, 

319.  8  Sup.  Ct.  1279;    Ash  v.  Southern 
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ment  of  the  bid  is  required  and  the  purchaser  does  nothing  toward 
complying.  The  ofBcer  may  reofEer  the  property  for  sale  at  once.''* 
The  defaulting  purchaser  should  have  notice  of  the  resale.'^  But  he 
is  relieved  of  all  liability  on  account  of  his  original  bid,  by  the  order 
for  resale.'"  In  South  Carolina  the  officer  may  not  resell  unless  the 
order  of  sale  gives  him  this  authority.-  The  order  is  the  officer's  war- 
rant of  authority.'"^ 

A  sale  may  be  kept  open  so  as  to  enable  the  mortgagee  or  officer 
making  the  sale  to  put  up  the  property  again,  in  case  the  peTson  bid- 
ding it  off  fails  to  make  good  his  bid.  Notifying  the  persons  brought 
together  by  the  published  notice  that  the  sale  would  thus  be  held  open 
is  all  that  is  requisite;  and  a  sale  made  in  accordance  with  such  noti- 
fication will  not  be  set  aside  at  the  instance  of  the  first  bidder,  in  the 
absence  of  equities,  and  merely  for  the  reason  that  it  was  made  after 
the  time  when  it  was  advertised  to  take  place." 

If  the  purchaser  refuses  to  make  good  his  bid,  the  officer  conduct- 
ing the  sale  may  properly  open  the  sale  and  sell  the  property  again. 
A  purchaser  refused  to  complete  his  bid,  on  the  ground  that  imme- 
diately thereafter  he  had  discovered  that  there  was  a  mortgage  for 
eight  thousand  dollars  on  the  premises  undischarged  of  record,  and 
that  he  did  not  have  time  to  ascertain  the  status  of  the  mortgage.  The 
referee  on  the  same  day  resold  the  premises  to  another  purchaser  for 
a  less  price.  It  appeared  that  the  sum  unpaid  on  the  mortgage  was 
as  stated  by  the  referee.  The  court,  in  its  discretion,  properly  re- 
fused to  vacate  the  second  sale  and  permit  the  first  purchaser  to  com- 
plete his  bid,  and  such  refusal  was  held  not  appealable.'^ 

Chemical  &c.   Co.,  107  La.  211,  31  see  Judge  y.  Booge,  47  Mo.  544. 

So.  656.     The  sheriff  may  move  to  "  Schaefer  v.  O'Brien,  49  Md.  253; 

set  aside  the  sale  because  of  non-  Rowley  v.  Feldman,  173  N.  Y.  607, 

payment.     Ash  v.   Southern   Chem-  66  N.  E.  1116;    Tyer  v.  Charleston 

ical  &c.  Co.,  107  La.  211,  31  So.  656.  Rice  Milling  Co.,  32  S.  Car.  598,  10 

If  the  original  order  provided  for  a  S.  B.  1067. 

resale,   application   to   the   court   is  ™  Phelan  v.  Downs,  173  N.  Y.  619, 

unnecessary.     Miller  v.  Owens,  203  66  N.  E.  1115. 

Fed.  648,  122  C.  C.  A.  44.  "aCalder  v.  Maxwell  (S.  Car.),  82 

"Converse  v.  Clay,  86  Mich.  375,  S.  E.  997. 
49  N.  "W.  473;   Hewlett  v.  Davis,  3  "Wilson  v.  Thorn,  11  Ky.  L.  945, 
Bdw.    (N.    Y.)     338;    Thompson    v.  13  S.  W.  365;   Hughes  v.  Swope,  88 
McManama,  2  Disn.   (Ohio)   213,  13  Ky.  254,  1  S.  W.  394;   Isbell  v.  Ken- 
Ohio   Dec.   131.     See   also   Mead   v.  yon,  33  Mich.  63.     See  also  Baring 
Brunnemer,  42  Hun  656,  6  N.  Y.  St.  v.  Moore,  5  Paige   (N.  Y.)   48. 
38    (right  to  resell  reserved  in  ad-  "Judson   v.   O'Connell,   14   N.    Y. 
vertisement) ;     Homes    Ins.    Co.    v.  S.  92. 
Jones,  45  How.  Pr.  (N.  Y.)  498.   But 
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V.    Confirmation  of  Sale 


Section 

1637.  Sale  incomplete  until  confirm- 

ation —  Defects  —  Ratifica- 
tion. 
1637a.  Objections  to  confirmation. 

1638.  Discretion    of    court    in    con- 

firmation— ^Notice — Order. 


Section 

1639.  Resale    upon    application    of 

party  affected  by  fraud,  un- 
fairness or  misconduct. 

1640.  Reopening   sale   on   advanced 

bid  before  confirmation. 

1641.  Inadequacy  of  price  as  objec- 

tion to  confirmation. 


§  1637.    Sale  incomplete  until  confirmation — ^Defects — Ratification. 

— Until  confirmed  by  the  court  the  sale  is  incomplete.^  The  accept- 
ance of  the  bid  confers  no  title  upon  the  purchaser,''  and  not  even  any 
absolute  right  to  have  the  purchase  completed.  He  is  nothing  more 
than  a  preferred  bidder,  or  proposer  for  the  purchase,  subject  to  the 
sanction  of  the  court  afterward.^  When  this  is  given,  it  relates  back 
to  the  time  of  sale,  and  carries  the  legal  title  from  the  delivery  of  the 
deed  and  the  equitable  title  without  a  deed.*  The  bidder  is  under  no 
obligation  to  accept  the  deed  from  the  ofScer  conducting  the  sale,  until 
the  sale  is  reported  to  and  confirmed  by  the  court."  Equities  in  the 
property  pendente  lite  or  after  a  valid  sale  do  not  prevent  a  con- 
firmation of  the  sale."  In  a  few  states  the  foreclosure  sale  is  made 
by  a  special  writ  of  execution  issued  to  the  sheriff,  and  no  report  of 


^Cady  V.  Barnes,  208  Fed.  361; 
Wells  V.  Rice,  34  Ark.  346;  Dills  v. 
Jasper,  33  111.  262;  Young  v.  Keogh, 
11  111.  642;  Harwood  v.  Cox,  26  111. 
App.  374;  Mills  v.  Ralston,  10  Kans. 
206;  Busey  v.  Hardin,  2  B.  Mon. 
(Ky.)  407;  Allen  v.  Poole,  54  Miss. 
323;  Gowan  v.  Jones,  18  Miss.  164; 
Tooley  v.  Grldley,  3  Smedes  &  M. 
(Miss.)  493,  41  Am.  Dec.  628;  Hay's 
Appeal,  51  Pa.  St.  58,  61;  Mebane  v. 
Mebane,  80  N.  Car.  34,  44  Am.  Dec. 
102;  Gerhardt  v.  Ellis,  134  Wis.  191, 
114  N.  W.  495;  Allen  v.  Elderkin, 
62  Wis.  627,  22  N.  W.  842;  Welp  v. 
Gunther,  48  Wis.  543,  4  N.  W.  647; 
Woehler  v.  Eildter,  46  Wis.  301,  1 
N.  W.  329,  50  N.  W.  1099;  Daniell's 
Ch.  1454.  But  in  New  York  it 
seems  formal  confirmation  is  not 
required.  Ward  v.  Ward,  145  Fed. 
1023,  74  C.  C.  A.  146,  and  title  to 
the  property  passes  to  the  purchaser 
on  delivery  of  the  deed.  Stimson  v. 
Arnold,  5  Abb.  N.  Cas.  (N.  Y.)  377; 
Fort  V.  Burch,  6  Barb.  (N.  Y.)  60; 
Fuller  V.  Van  Geesen,  4  Hill  (N.  Y.) 
171;     Terpenning    v.    Agricultural 


Ins.  Co.,  14  Hun  (N.  Y.)  299.  For 
statutory  provision  in  regard  to  con- 
firmation of  sales  in  New  Jersey, 
see  ante  §  1350.  An  order  of  con- 
firmation not  appealed  from  cuts 
off  the  right  of  redemption.  Odd 
Fellows'  Savings  &c.  Bank  v.  Har- 
rigan,  53  Cal.  229. 

=  See  Hatch  v.  Shold,  62  Nebr. 
764,  87  N.  W.  908. 

°  Blossom  v.  Milwaukee  &c.  R. 
Co.,  3  Wall.  (U.  S.)  196,  18  L.  ed. 
43;  Wells  v.  Rice,  34  Ark.  346;  Dills 
v.  Jasper,  33  111.  262;  Young  v. 
Keogh,  11  111.  642;  Mills  v.  Ralston, 
10  Kans.  206;  Busey  v.  Hardin,  2  B. 
Mon.  (Ky.)  407;  Allen  v.  Poole,  54 
Miss.  323;  Gowan  v.  Jones,  10  Sm. 
&  M.  (Miss.)  164;  Tooley  v.  Grid- 
ley,  3  Sm.  &  M.  (Miss.)  493,  41  Am. 
Dec.  628.  See  also  Jones  v.  Will- 
iams, 155  N.  Car.  179,  71  S.  E.  222, 
36  L.  R.  A.  (N.  S.)  426. 

*  Stang  V.  Redden,  28  Fed.  11. 

"Dills  v.  Jasper,  33  111.  262;  Mar- 
tin V.  Kelly,  59  Miss.  652. 

"Pendleton  v.  Spear,  56  Ark.  194, 
19  S.  W.  578. 


255  CONFIEMATION  §    IBST" 

the  sale  or  confirmation  of  it  is  required.  Such  a  sale  is  not  purely 
a  judicial  sale,  which  is  founded  upon  proceedings  in  equity,  or  upon 
an  equitable  action.  In  those  states  in  which  foreclosure  is  obtained 
by  a  suit  at  law,  as  by  scire  facias,  or  by  proceedings  of  a  mixed  nature, 
the  sale  is  either  ministerial  or  only  quasi  judicial. 

The  confirmation  cures  all  mere  irregularities  in  the  proceedings 
to  obtain  the  sale,  and  in  the  conduct  of  it,^  but  does  not  make  good 
a  defect  arising  from  want  of  jurisdiction  of  the  court  either  of  the 
case  or  of  any  party  interested ;  and,  moreover,  fraud,  accident,  or  mis- 
take, which  will  invalidate  a  contract  generally,  are  grounds  for  set- 
ting aside  the  sale  after  confirmation.'  If,  however,  the  deed  be  de- 
livered without  confirmation,  long  continued  possession  under  it  will 
make  the  title  valid.' 

Even  the  question  of  the  validity  of  a  mortgage  may  be  deter- 
mined under  exceptions  to  the  ratification  of  the  sale;  and  after  such 
exceptions  have  been  overruled,  and  the  sale  has  been  ratified,  no 
action  can  be  brought  to  test  its  validity.^"  But  the  mortgagor  at 
this  stage  of  the  proceedings  has  no  right  to  redeem.  ^^  It  has  been 
held  that  a  sale  upon  foreclosure  is  ratified  by  a  subsequent  payment 
by  the  mortgagor  upon  the  balance  of  the  judgment,  and  acceptance 
of  a  receipt  reciting  that  the  payment  was  made  upon  the  amount  due 
after  crediting  the  amount  realized  by  the  sale.^^ 

The  usual  order  nisi,  that  the  sale  stand  confirmed  unless  cause  to 
the  contrary  be  shown  within  a  specified  time,  is  a  sufficient  order  of 
confirmation  of  the  sale.^^     An  appeal  may  be  taken  from  such 

'  Bkblad  v.  Hanson,  85  Kans.  fully  illustrated  by  Mr.  Justice  Beck- 
541,  117  Pac.  1028  (note  and  mort-  with,  in  Dills  v.  Jasper,  33  111.  262; 
gage  not  filed);  Cross  v.  Knox,  though  Mr.  Justice  Caton,  in  the 
32  Kans.  725,  5  Pac.  32  (failure  to  previous  case  of  Jackson  v.  War- 
sell  parcels  in  order  directed) ;  ran,  32  111.  331,  had  asserted  that  a 
Beard  v.  Morris,  14  Ky.  L.  97,  19  valid  and  binding  contract  is  made 
S.  W.  598;  Bresee  v.  Ormsby,  91  when  the  hammer  falls,  and  that  the 
Nebr.  399,  136  N.  W.  256;  Paula  v.  purchaser  is  entitled  to  a  deed. 
Scofield,  80  Nebr.  100,  113  N.  W.  Confirmation  does  not  validate  a 
993  (irregularities  in  appraise-  void  sale.  Jenkins  Land  &c.  Co.  v. 
ment) ;  Wardrobe  v.  Leonard,  78  Atwood,  80  Nebr.  806,  115  N.  W.  305. 
Nebr.  531,  111  N.  W.  134,  126  Am.  » Gowan  v.  Jones,  18  Miss.  164. 
St.  619  (sale  after  death  of  plain-  "Albert  v.  Hamilton,  76  Md.  304, 
tiff  without  revivor) ;  Price  v.  Clti-  25  Atl.  341.  See  also  Childs  v.  Far- 
zens'  State  Bank,  23  Okla.  723,  102  guson,  181  Fad.  795  (collateral  at- 
Pac.  800;  Strand  v.  Griffith,  63  tack  of  confirmation). 
Wash.  334,  115  Pac.  512  (failure  to  J' Payne  v.  Long-Bell  Lumber  Co., 
post  and  publish  notice) ;  Johnson  9  Okla.  683,  60  Pac.  235. 
V.  Bartlett,  50  Wash.  114,  96  Pac.  "Zable  v.  Masonic  Sav.  Bank,  13 
838;  Terry  v.  Furth,  40  Wash.  493,  Ky.  L.  197,  16  S.  W.  588. 
82  Pac.  882.     See  post  §  1637a.  "Torrans  v.  Hicks,  32  Mich.  307. 

*The    statement    in    the    text    is  See  also  Forest  Lake  Cemetery  v. 
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order.^*     But  the  correctness  of  the  foreclosure  decree  can  not  be 
considered  on  an  appeal  from  an  order  of  confirmation.^" 

§  1637a.  Objections  to  confirmation. — ^While  objections  to  the  re- 
port of  the  referee,  or  other  officer  making  the  sale,  remain  on  file  un- 
disposed of,  the  foreclosure  sale  is  not  complete  or  absolute.^"  Any 
objections  to  confirmation  of  the  sale  must  be  duly  made  before  con- 
firmation,^' and  the  defects  must  be  specifically  pointed  out.^'  Juris- 
diction to  confirm  a  sale  necessarily  implies  jurisdiction  to  overrule 
objections  to  it.^° 

In  general,  mere  clerical  errors,  where  the  sale  substantially  con- 
forms with  the  decree,  are  not  available  as  objections  to  confirmation  f 
and  such  errors  may  be  corrected,  on  proper  petition.^^  An  er- 
roneous or  imperfect  description  of  the  premises  in  any  of  the  pro- 
ceedings is  not  a  sufficient  ground  of  objection  to  confirmation  un- 
less it  be  alleged  and  shown  that  the  party  objecting  will  be  preju- 
diced.^^ The  fact  that  a  copy  of  the  decree  was  not  attached  to  the 
order  of  sale,^^  or  that  the  sherifE's  return  was  not  made  within  the 
time  prescribed,^*  are  insufficient  objections  to  confirmation. 

Mere  technical  objections  to  confirmation  will  be  disregarded  where 

Baker,  113  Md.  529,  77  Atl.  853.     If  "  Keene  &c.  Sav.  Bank  v.  Johnson, 
it  be  ordered  that  a  foreclosure  sale  1  Nebr.  (Unoff.)  69,  95  N.  W.  504. 
be  confirmed   unless  objections  are  "Hutchinson    v.    Smidt,    4    Nebr. 
filed,  and  such  objections  are  filed  (Unofe.)   850,  96  N.  W.  601. 
for  the  sole  purpose  of  deciding  who  "  Primrose  v.  Wright,  102  Md.  105, 
is  entitled  to  the  surplus  money,  an  62  Atl.  238;   Passumpsic  Sav.  Bank 
order     disposing     of     the     surplus  v.  Maulick,  60  Nebr.  469,  83  N.  W. 
amounts  to   a   confirmation   of   the  672,  83  Am.  Dec.  539.    See  also  Dart- 
sale  as  against  the  objectors.    Lam-  mouth  Sav.  Bank  v.  Foley,  2  Nebr. 
bert  V.  Livingston,  131  111.  161,  23  (Unoff.)  459,  97  N.  W.  1033  . 
N.  E.  352.  "Primrose  v.  Wright,  102  Md.  105, 

"Koehler  v.  Ball,  2  Kans.  160,  83  62   Atl.    238;    Walsh   v.    Colby,    153 

Am.   Deo.  451;    Detroit  F.   &c.   Ins.  Mich.  602,  117  N.  W.  207,  126  Am. 

Co.  V.  Renz,  33  Mich.  298;   Trilling  St.  546.     An  erroneous  return  may 

V.  Schumitsch,  67  Wis.  186,  30  N.  W.  be  amended.     Diamond  State  Loan 

222.    See  also  Escritt  v.  Michaleson,  Assn.  v.  Collins,  4  Pen.    (Del.)    77, 

73  Nebr.  634,  103  N.  W.  300.  60  Atl.  861. 

"Tichy     V.     Simecek,     5     Nebr.  "Hutchinson   v.    Smidt,   4   Nebr. 

(Unoff.)  81,  97  N.  W.  323.     See  also  (Unoff.)   850,  96  N.  W.  601;   Cooper 

Davis  V.  Simon,  61  Fla.  588,  55  So.  v.  Foss,  15  Nebr.  515.    An  erroneous 

548.  description  in  the  report  of  sale  is 

"  Howard  v.  Bond,  42  Mich.  131,  3  insufficient     ground     of     objection. 

N.  W.  289.  Stephenson  v.  Allison,  123  Ala.  439, 

"Gillespie  v.   Morasman,   2  Nebr.  26  So.  290. 

(Unofe.)  162,  95  N.  W.  1127.    Objec-  «'Gallentine  v.  Cummings,  4  Nebr. 

tions    may   be    urged   upon   motion  (Unoff.)  690,  96  N.  W.  178. 

to  confirm.     Scandinavian-American  '"Philadelphia    Mtg.     &c.     Co.    v. 

State  Bank  v.  Downs,  76  Wash.  62,  Buckstaff  Bros.   Mfg.   Co.,   61   Nebr. 

135  Pac.  807.  54,  84  N.  W.  416;  Philadelphia  Mtg. 
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the  matters  complained  of  did  not  prejudice  the  objecting  party.^'* 
An  irregularity  in  the  posting  or  publication  of  notice  has  been  held 
an  insufficient  objection  to  confirmation,  where  the  defect  was  not 
prejudicial  to  the  interests  of  the.parties.^^  And  so  a  failure  to  sell 
the  premises  in  parcels  as  directed  is  a  defect  which  may  be  cured  by 
confirmation.^^  It  has  been  held  that  the  death  of  the  complainant 
or  purchaser  before  confirmation  is  not  a  valid  objection.^^  The  fact 
that  a  party  to  the  foreclosure,  who  became  the  purchaser,  violated  an 
injunction  before  the  sale  in  regard  to  the  property  foreclosed,  is  not 
alone  sufficient  ground  for  refusing  confirmation.^" 

Confirmation  can  not  be  objected  to  on  the  ground  that  there  would 
be  no  default  in  the  payment  of  interest  if  the  sum  retained  as  a 
bonus  by  the  mortgagee  at  the  time  o£  the  loan  was  applied  to  the 
payment  of  the  legal  interest  upon  the  sum  actually  advanced.  Usury 
can  not  be  taken  advantage  of  in  this  way.  "In  determining  whether 
there  has  been  a  default  the  court  must  be  governed  by  the  terms  of 
the  mortgage  itself,  irrespective  of  the  question  of  usury.  After  a 
default  thus  made,  a  sale  or  its  ratification  can  be  prevented  on  this 
ground  only  by  paying,  or  at  least  offering  to  pay,  the  sum  actually 
loaned,  with  legal  interest."^"  The  usurious  interest,  when  once  paid, 
may  be  recovered  back  by  an  action  at  law,  or  in  equity  may  be  elim- 
inated from  the  claim,  upon  the  objection  of  others  whose  rights  its 
allowance  would  injuriously  affect.'^ 

§  1638.    Discretion  of  court  in  confirmation — ^Notice — Order. — It 

rests  wholly  in  the  discretion  of  the  court  whether  the  sale  shall  be 
confirmed  or  set  aside,^^  and  this  power  will  be  exercised  prudently 

&c.  Co.  V.  Hutchins,  61  Nebr.  2,  84  (death  of  complainant  and  his  so- 

N.  W.  416;  Amoskeag  Savings  Bank  licitor). 

V.  Robbins,  53  Nebr.  776,  74  N.  "W.  ^  Union     Sav.     Bank    v.     Lincoln 

261;     Hartsuff    v.     Huss,     2     Nebr.  Normal  University,  4  Nebr.  (Unoff.) 

(Unoff.)  145,  95  N.  W.  1070.  70,  93  N.  W.  408. 

^  Vradenburg  v.  Johnson,  70  Nebr.  '"  Smith  v.  Myers,  41  Md.  425,  434. 

793,  98  N.  W.  54.  ^  Smith  v.  Myers,  41  Md.  425,  434. 

='Farnsworth  v.  Hoover,  66  Ark.  '''"Wyandotte  State  Bank  v.  Mur- 

367,  50  S.  W.  865;  Strand  v.  Griffith,  ray,    84    Kans.    524,    114    Pac.    847; 

63  Wash.  334,  115  Pac.  512;  Johnson  Goodell  v.  Harrington,  76  N.  Y.  547; 

V.   Bartlett,   50   Wash.   114,   96   Pac.  Hale  v.  Clauson,  60  N.  Y.  339;  Crane 

833.  v.  Stiger,  58  N.  Y.  625;  Buffalo  Sav- 

^' Cross  V.  Knox,  32  Kans.  725,  5  ings  Bank  v.  Newton,  23  N.  Y.  160; 

Pac.  32;  Beard  v.  Morris,  14  Ky.  L.  Koechl  v.  Gate  Development  Co.,  149 

97,  19  S.  W.  598.  App.  Div.  239,  133  N.  Y.  S.  763,  af- 

'''Cronkhite  v.  Buchanan,  59  Kans.  firmed  205  N.  Y.  591,  98  N.  E.  1106; 

541,   53    Pac.    863,    68    Am.    St.    379  Moore   v.    Triplett,    96    Va.    603,    32 

(death    of    purchaser);     Powell    v.  S.  E.  50;   Hansucker  v.  Walker,  76 

Pierce,  168  Mich.  427,  134  N.  W.  447  Va.  753;    Berlin  v.  Melhorn,  75  Va. 

17 — Jones  Mtg. — Vol.  III. 
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and  fairly  in  the  interest  of  all  concerned,  according  to  the  circum- 
stances of  each  particular  case.'^  An  order  directing  or  refusing  a 
resale  is  not  subject  to  review  or  appeal.^*  The  court  should  be  satis- 
fied that  the  sale  has  been  made  in  accordance  with  the  requirements 
of  the  decree/^  and  especially  that  notice  of  the  sale  was  given  as  re- 
quired.^°  If  the  sale  has  been  regular  in  all  respects,  and  there  are  no 
extrinsic  circumstances  or  equities  requiring  the  interference  of  the 
court,  the  motion  to  confirm  should  be  allowed.^^  The  mortgagee 
is  entitled  to  a  confirmation  of  the  sale,  and  satisfaction  of  his  decree, 
without  regard  to  the  equities  acquired  in  the  mortgaged  premises 
by  a  purchaser  from  the  mortgagor  pendente  lite.^'  Confirmation  of 
the  sale  can  only  be  regularly  made  after  lotice  of  the  motion  for  it 
to  the  parties  adversely  interested  that  they  may  show  cause  against 
it.^°  "Notice  of  the  motion  is  given  to  the  solicitors  in  the  cause,  and 
confirmation  nisi  is  ordered  by  the  court — to  become  absolute  in  a  time 
stated,  unless  cause  is  shown  against  it.  Then,  unless  the  purchaser 
calls  for  an  investigation  of  the  title  by  the  master,  it  is  the  master's 
privilege  and  duty  to  draw  the  title  for  the  purchaser,  reciting  in  it 
the  decree  for  sale,  his  approval  of  it,  and  the  confirmation  by  the 
court  of  the  sale,  in  the  manner  that  such  confirmation  has  been  or- 

639;   Roudabush  v.  Miller,  32  Grat.  588,  55   So.   548;    McCarty  v.  Ham- 

(Va.)   454;   Brock  v.  Rice,  27  Grat.  burger,    112    Md.    40,    75    Atl.    964; 

(Va.)    812;    Hudgins   v.   Lanier,   23  Stirling  v.  McLane,  103  Md.  47,  63 

Grat.  (Va.)  494;  Griswold  v.  Bardon,  Atl.  205;  Murphy  v.  Gunn,  54  Nebr. 

146  Wis.  35,  130  N.  W.  952.    See  also  670,  74  N.  W.  1065.     See  also  Meux 

Stark  V.   Royce,   44   Wash.   287,   87  v.  Trezevant,  132  Cal.  487,  64  Pac. 

Pac.  340;    Koop  v.  Burris,  95  Wis.  848;    Aukam  v.  Zantzinger,  98  Md. 

301,  70  N.  W.  473.  380,  56  Atl.  820;   Nye  v.  Rogers,  55 

=='In  the  following  cases  the  cir-  Nebr.  353,  75  N.  W.  854;   Keeble  v. 

cumstances  were  held  to  justify  de-  McLemore  (Tenn.),  64  S.  W.  305. 

nial  of  confirmation,  or  the  setting  « State  v.  Doane,  35  Nebr.  707,  53 

aside  of  the  sale.     Cooper  v.  Ryan,  N.    W.    611;    Berkley    v.    Lamb,    8 

73  Ark.  37,  83  S.  W.  328;    Slack  v.  Nebr.  392,  1  N.  W.  320;  State  Bank 

Cooper,   219   111.   138,   76   N.   B.   84;  v.  Green,  8  Nebr.  297,  2  N.  W.  228; 

Tierney  v.  Oleson,  90  Nebr.  177,  133  Goodell  v.  Harrington,  76  N.  Y.  547; 

N.    W.    191;    Baldwin    v.    Burt,    54  Hale  v.  Clausen,  60  N.  Y.  339;  Crane 

Nebr.  287,  74  N.  W.  594;   Guthrie  v.  v.  Stiger,  58  N.  Y.  625. 

Guthrie,  4  Nebr.  (Unoff.)  365,  93  N.  '=  Moore  v.  Titman    33  111.  358. 

W.  1131;  Clement  v.  Ireland,  129  N.  »Perrien  v.  Fetters,  35  Mich.  233. 

Car.    220,    39    S.    E.    838;    Stark   v.  =' New   England  Mortgage   Securi- 

Royce,  44  Wash.  287,   87  Pac.  340;  ty    Co.    v.    Smith,    25    Kans.    622; 

Kremer  v.   Thwalts,   105   Wis.   534,  Moore  v.  Pye,  10  Kans.  246;    Chal- 

81  N.  W.  654.    See  also  Hill  v.  Pettit,  liss  v.  Wise,  2  Kans.  193. 

23  Ky.  L.  2004,  66  S.  W.  190.    In  the  =«  Pendleton  v.  Spear,  56  Ark.  194, 

following   cases,   the    circumstances  19  S.  W.  578. 

were  held  insufficient  to  prevent  con-  ^  Branch   Bank   v.   Hunt,    8    Ala. 

firmation.    Davis  v.  Simon,  61  Fla.  876. 
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dered."*"  An  order  of  confirmation  can  not  be  properly  made  before 
the  coming  in  of  the  report.*^ 

The  confirmation  is  usually  made  by  a  formal  order.  It  is  the  prac- 
tice, generally,  for  the  master  or  other  officer  who  makes  the  sale  to 
fully  complete  it  so  far  as  he  can,  by  delivery  of  the  deed  and  pay- 
ment of  the  proceeds,  before  obtaining  the  order  of  court;  but  con- 
firmation may  be  made  in  the  first  place  of  the  sale,  and  afterward  of 
the  deed.  In  England  it  is  the  practice  to  withhold  the  deed  until  the 
final  order  confirming  the  sale  is  made  absolute.*^  One  whose  bid 
is  not  accepted  by  the  officer,  though  it  is  the  highest  made,  can  not 
insist  upon  a  confirmation  to  himself  of  the  sale.^^ 

One  who  was  a  party  to  the  deed,  and  was  duly  served  with  proc- 
ess but  failed  to  appear,  and  allowed  a  decree  of  foreclosure  to  be 
entered  and  a  sale  to  be  made,  will  not  be  allowed  to  object  to  the 
confirmation,  and  to  set  up  his  lien,  unless  he  can  show  sufficient  cause 
for  his  delay  and  default.** 

The  order  of  confirmation  is  merely  interlocutory  and  subject  to  the 
court's  revision  and  correction  until  the  final  judgment  or  decree  is 
rendered  in  the  case.*' 

Thus  where  the  trustee  in  a  deed  of  trust  brings  suit  to  foreclose  the 
trust  deed  or  mortgage  and  a  receiver  is  appointed  to  take  charge  of  the 
mortgaged  property,  and  it  is  referred  to  a  special  master  to  ascertain 
what  property  is  covered  by  the  mortgage  and  what  property  so  covered 
is  in  the  hands  of  the  receiver ;  and  the  master  reports  certain  property 
as  being  mentioned  in  the  mortgage,  but  omits  other  after-acquired 
property  covered  by  the  mortgage,  and  which  was  not  in  the  hands  of 
the  receiver,  and  the  report  is  confirmed  by  the  court,  the  order  of  con- 
firmation was  only  interlocutory  and  did  not  limit  the  power  of  the 
court  thereafter  by  final  decree  to  subject  the  after-acquired  property 
to  the  mortgage  debt.*® 

§  1639.  Resale  upon  application  of  party  affected  by  fraud,  un- 
fairness or  misconduct. — A  resale  may  be  asked  for  by  any  one  whose 

*>  "Williamson    v.    Berry,   .8    How.  124   Ala.   202,   207,   27    So.   263,   per 

(U.  S.)    495,  12  L.  ed.  1170.  Tyson,  J.,  citing  Latta  v.  Kilbourn, 

"  Citizens'  Savings  Bank  v.  Bauer,  150  U.  S.  524,  37  L.  ed.  1169,  14  Sup. 

49  Hun  238,  1  N.  Y.  S.  450.  Ct.  201;   Kimberly  v.  Arms,  129  U. 

'^Ex  parte  Minor,  11  Ves.  559.  S.    523,    32    L.    ed.    768,    9    Sup.    Ct. 

■"Blossom    V.    Milwaukee    &c.    R.  355;   Mosher  v.  Joyce,  51  Fed.  444; 

Co.,  3  Wall.    (U.  S.)    196,  18  L.  ed.  Adklsson   v.    Dent,    88   Ky.    628,    11 

43.  Ky.  L.  85,  11   S.  W.   950;    Ward  v. 

"Albert  v.  Hamilton,  76  Md.  304,  Ward,  21  N.  Y.  S.  795. 

25    Atl.    341;    Graves    v.    Fritz,    24  *Rust   v.    Electric    Lighting   Co., 

Nebr.  375,  38  N.  W.  819.  124  Ala.  202,  27  So.  263. 

■"Rust  V.   Electric   Lighting   Co., 
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rights  are  injuriously  affected  by  the  sale,  although  he  be  not  a  party 
to  the  suit,*'  and  though  he  have  no  specific  lien,  provided  his  rights 
are  affected.**  Thus  it  has  been  held  that  a  sale  may  be  set  aside,  upon 
motion  of  a  judgment  creditor  whose  lien  would  be  destToyed,*"  or 
a  general  creditor  whose  debt  would  be  affected,^"  or  a  junior  in- 
cumbrancer who  was  not  a  party  to  foreclosure,  and  whose  right  of 
action  accrued  after  commencement  of  the  foreclosure  proceedings,"^ 
or  of  any  person  becoming  personally  liable  for  the  payment  of  the 
mortgage  debt  or  a  deficiency,  who  was  not  made  a  party  to  fore- 
closure."^  The  circumstances  of  each  particular  case  must  be  inquired 
into  and  acted  upon."^ 

The  most  general  principle  on  which  the  courts  act  in  setting  aside 
the  sale  and  ordering  a  new  one  is  that  equity  will  not  allow  any  un- 
fairness or  fraud,  either  on  the  part  of  the  purchaser,"*  or  of 
any  other  person  connected  with  the  sale.""  Thus  where  prior  to  a 
foreclosure  sale  the  mortgagee's  agent  agreed  to  bid  off  the  property 
for  the  mortgagors  for  two  thousand  and  fifty  dollars,  but  instead  of 
doing  so  bid  it  off  for  himself  for  fifteen  hundred  dollars,  an 
order  refusing  to  confirm  the  sale,  and  granting  of  a  resale  on  the 
filing  of  a  bond  by  the  mortgagors  conditioned  that  on  a  resale  the 
property  should  bring  two  thousand  dollars,  was  properly  granted."* 

It  is  no  ground  for  refusing  to  order  a  resale  that  the  purchaser, 
before  confirmation,  has  conveyed  the  land,  or  that  there  is  a  sur- 

"Goodell  v.  Harrington,  76  N.  Y.  (N.  Y.)   243;   American  Ins.  Co.  v. 

547;  Kellogg  v.  Howell,  62  Barb.  (N.  Oakley,  9  Paige  Ch.  (N.  Y.)  496,  38 

Y.)  280;  Gould  v.  Mortimer,  26  How.  Am.  Dec.  561. 

Pr.    (N.  Y.)    167,  16  Abb.   Pr.  448;  ''^Bodine  v.  Edwards,  2  N.  Y.  Leg. 

Fuller  V.   Brown,   35  Hun    (N.   Y.)  Obs.  231,  3  Ch.  Sent.  46.     See  also 

162.     See    also    Brewer   v.    Landis,  Shuler  v.  Maxwell,  38  Hun   (N.  Y.) 

Ill  Mich.  217,  69  N.  "W.  493.  240;    Gruner   v.    Ruffner,    134   App. 

"  Goodell  v.  Harrington,.  76  N.  Y.  Div.  837,  119  N.  Y.  S.  942. 

547.     See  also  Bentley  v.  Beacham,  ■''Lefevre    v.    Laraway,    22    Barb. 

91  Md.  677,  47  Atl.  1024;  Rohrbach  (N.  Y.)  167. 

v.  Germania  Ins.  Co.,  62  N.  Y.  47,  "  Murdock  v.  Empie,  19  How.  Pr. 

20  Am.  Rep.  451;  Kebabian  v.  Shin-  (N.    Y.)    79.      See    also    Butters   v. 

kle,  26  R.  I.  505,  59  Atl.  743.  Butters,   153  Mich.  153,   117   N.  W. 

"Kellogg  V.  Howell,  62  Barb.  (N.  203;  Velt  v.  Meyer,  105  Wis.  530,  81 

Y.)   280;   Corwlth  v.  Barry,  69  Hun  N.  W.  653. 

113,  53  N.  Y.  St.  53,  23  N.  Y.  S.  200;  ^Stahl  v.  Charles,  5  Abb.  Pr.   (N. 

May  V.  May,  11  Paige  Ch.    (N.  Y.)  Y.)  348;  Gardiner  v.  Schermerhorn, 

201.     See  also  American  Ins  Co.  v.  Clarke  Ch.    (N.  Y.)    101.     See  also 

Oakley,  9  Paige  Ch.  (N.  Y.)  259,  38  Las  Vegas  R.  &c.  Co.  v.  Trust  Co., 

Am.  Dec.  561;   Chappel  v.  Chappel,  15  N.  Mex.  634,  110  Pac  856;  Keba- 

12  N.  Y.  215,  64  Am.  Dec.  496   (sub-  bian  v.  Shinkle,  26  R.  I.  505,  59  Atl. 

sequent  judgment  creditor).  743.    But  see  Lacey  v.  Lacey  (Ala.), 

='' Puller  v.  Brown,  35  Hun  (N.  Y.)  39  So.  922. 

1^2.  '"New   York    Missionary    Soc.    v. 

"Brown   v.   Frost,    10   Paige   Ch.  Bishop,  8  N.  Y.  S.  60. 
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plus  which  is  claimed  by  judgment  creditors.^'  Neither  the  pur- 
chaser nor  any  one  else  has  any  right  to  regard  the  sale  as  concluded 
until  it  is  confirmed. 

The  application  may  be  made  by  motion  to  the  court,  at  any  time 
before  the  report  of  the  sale  has  been  confirmed,  notice  of  which  should 
be  given  to  every  person  who  has  appeared  in  the  cause,  or  who  has 
any  interest  in  the  sale,  as  well  as  to  the  purchaser."*  A  sale  may  be 
set  aside,  under  an  order  upon  the  purchaser  to  show  cause,  procured 
by  the  mortgagor  or  other  defendant.""  A  sale  may,  however,  under 
special  circumstances,  be  set  aside  after  confirmation,  although  more 
and  stronger  evidence  of  fraud  or  misconduct,  or  other  grounds  for 
invalidating  the  sale,  is  then  required."" 

It  is  not  proper  for  the  master  or  other  ofiicer  who  has  made  the 
sale  to  resell  the  property  without  an  order  of  court,  on  the  failure 
of  the  purchaser  to  comply  with  the  terms  of  sale;  but  if  he  does 
resell  upon  his  own  responsibility,  there  is  not  necessarily  suflBcient 
ground  for  holding  the  second  sale  void."^ 

The  court  will  generally  impose  terms  and  conditions  upon  the 
mortgagor  upon  directing  a  resale,  especially  if  the  occasion  for  it  is 
in  any  way  attributable  to  his  own  negligence.'"' 

The  purchaser  may  object  to  the  confirmation  of  the  sale,  and  it 
will  not  be  confirmed  when  it  appears  that  the  title  is  bad,  or  of 
doubtful  validity."^ 

§  1640.  Reopening  sale  on  advanced  bid  before  conflrmation. — Be- 
fore confirmation  of  the  sale  the  court  may  open  the  biddings  at  the 
instance  of  one  who  is  bound  to  make  good  any  deficiency,  on  his 
offering  a  large  advance  upon  the  bid  of  the  mortgagee,  who  was  the 
purchaser,  and  paying  the  costs  of  the  former  sale.®*  But  it  must  be 
affirmatively  shown  that  a  resale  will  bring  a  higher  price.""  It  has 
been  the  practice  in  England  to  open  biddings  upon  the  offer  of  a 

"Wolcott    V.    Schenck,    23    How.  gustlne   v.   Doud,   1   Bradw.    (111.) 

Pr.   (N.  Y.)  385.  588. 

''^ Robinson  v.  Meigs,  10  Paige  (N.  "^Miller  v.  Kendrick    (N.  J.),  15 

Y.)   41;    St.  Jolm  v.  Mayor  and  Al-  Atl.  259. 

dermen  of  N.  Y.,  6  Duer  (N.  Y.)  315,  «Trapier  v.  Waldo,  16  S.  Car.  276. 

13  How.  Pr.  527;   Tyer  v.  Charles-  "Lansing  v.  McPherson,  3  Johns, 

ton  Rice  Milling  Co.,  32  S.  Car.  598,  Ch.    (N.  Y.)   424.     In  this  case  the 

10  S.  B.  1067.  offer  was  an  advance  of  50  per  cent. 

■^  Hubbard  v.  Taylor,  49  Wis.  68,  See  also  Mott  v.  Walkley,  3  Edw. 

4  N.  W.  1066.  (N.  Y.)   590.     See  ante  §  1636. 

™  Lansing  v.  McPherson,  3  Johns.  ^  Farmers'    Bank    v.    Quick,    71 

Ch.   (N.  Y.)   424.  Mich.  534,  39  N.  W.  752,  15  Am.  St. 

"Dills  V.  Jasper,  33  111.  262;  Au-  280.    See  also  Merrill  v.  Ladendorf, 

123  Wis.  140,  101  N.  W.  385. 
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reasonable  advance  beyond  the  last  bid  f^  but  this  practice  has  not  pre- 
vailed very  much  here,"^  and  its  utility  has  been  doubted  or  denied 
quite  generally.''  The  opening  of  biddings,  instead  of  being  a  prac- 
tice here,  is  rather  something  that  is  allowed  in  special  cases ;  and  gen- 
erally something  more  than  inadequacy  of  price  must  be  shown,  un- 
less this  be  very  gross.  The  opening  of  biddings  is  a  matter  of  dis- 
cretion for  the  court  in  which  the  action  is  pending.  The  appellate 
court  will  not  interfere  with  the  action  of  that  court  in  refusing  to 
open  a  mortgage  sale,  except  for  an  abuse  of  its  discretion,  which  can 
not  be  presumed  because  the  applicant  offers  a  substantial  advance 
on  the  price  at  which  the  property  was  sold.*'* 

A  sale  will  not  be  set  aside  and  a  resale  ordered,  upon  a  mere  ex- 
pression of  opinion  that  a  resale  of  the  property  would  bring  a  much 
higher  price,'"  or  upon  a  mere  guaranty  of  an  advanced  price.'^ 

In  Alabama,  when  the  property  has  been  purchased  by  the  mort- 
gagee, a  resale  will  be  ordered  before  confirmation  if  an  advance  of 
not  less  than  ten  per  cent,  on  the  former  sale  is  offered  and  the  money 
deposited  in  court.''' 

§  1641.  Inadequacy  of  price  as  objection  to  confirmation. — Great 
inadequacy  of  price  may  be  urged  with  force  against  a  confirmation 
of  the  sale,  because  this  is  incomplete  and  depends  upon  the  equitable 
discretion  of  the  court  for  completion.'^  Until  the  sale  is  approved 
by  court,  the  purchaser  does  not  acquire  any  independent  right  by  his 
purchase;  he  may  be  regarded  merely  as  an  accepted  or  preferred 
bidder.  The  inadequacy  of  price  may  be  such  as  to  be  of  itself  an  in- 
dication of  fraud  or  unfairness,  and  when  taken  in  connection  with 

"'Garstone  v.  Edwards,  1  S.  &  S.  "Harris    v.    Gunnell,    10    Ky.    L. 

20.      Vice-chancellor     Leach     said:  419,  9  S.  W.  376. 

"The  court   does  not  confine   itself  "  Littell  v.  Zuntz,  2  Ala.  256. 

to  a  particular  per  cent,  although  "See   post   ch.   xl,    §§   1906-1922; 

10   per   cent,   is   a   sort   of   general  Vanbussum    v.     Maloney,     2     Mete, 

rule."    The  advance  must  be  at  least  (Ky.)  550;  Taylor  v.  Gilpin,  3  Mete. 

£40  to  cover  expenses.     Farlow  v.  (Ky.)    544;    Busey  v.   Hardin,  2  B. 

"Weildon,  4  Madd.  460.  Mon.    (Ky.)    407,   411;    Williams  v. 

"Lefevre   v.    Lara  way,    22    Barb.  "Woodruff,  1  Duval   (Ky.)   257;   Au- 

(N.    Y.)    167,    173;    Williamson    v.  kam  v.  Zantzinger,  98  Md.  380,  56 

Dale,  3  Johns.  Ch.  (N.  Y.)  290,  292.  Atl.  820;   Horsey  v.  Hough,  38  Md. 

«*  Duncan   v.    Dodd,    2   Paige    (N.  130.  An  offer  to  bid  $2,400  at  a  resale 

Y.)  99;  Collier  v.  Whipple,  13  Wend,  when   the   premises   brought   $2,000 

(N.  Y.)   224;   Adams  v.  Hasliell,  10  at  the  original  sale,   is   no   ground 

^I^U''^^^"  *°f   refusing   to    confirm.     Allis   v. 

"Germer  v.  Ensign,  155  Pa.   St.  Sabln.  17  Wis.  626.     See  also  Bul- 

464,  26  Atl.  657.  lard  v.  Green,  10  Mich.  268. 

"Fidelity  Trust  &c.  Co.  v.  Mobile 
Street  B.  Co.,  54  Fed.  26. 
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other  circumstances,  it  is  ground  for  setting  the  sale  aside  and  ordering 
a  resale.  But  mere  inadequacy  of  price  is  not  sufficient  ground  for 
setting  aside  the  sale  and  ordering  a  resale,  in  the  absence  of  fraud, 
collusion,  unfairness  or  duress,  unless  so  gross  as  necessarily  to  indi- 
cate fraud  or  imposition.'*  But  generally  an  objection  to  confirma- 
tion on  account  of  the  price  obtained  will  be  overruled,  unless  it  be 
shown  that  upon  a  resale  a  larger  price  would  be  obtained.' ° 

In  general  a  resale  may  be  had  for  any  cause  which  would  be  a 
ground  for  setting  aside  the  sale  after  confirmation;  and  causes  of 
like  nature,  which  might  not  be  regarded  as  sufficient  for  setting 
aside  the  sale  after  it  has  been  completed,  will  be  sufficient  to  pre- 
vent confirmation  and  subject  the  property  to  a  resale.'^  "To  set 
a  sale  aside,  there  must,  in  addition  to  inadequacy  of  consideration, 
be  some  excuse,  such  as  surprise,  ignorance,  mistake  or  inadvertence. 
It  will  be  seen,  however,  from  the  cases  that  a  great  inadequacy  has 
refined  the  ingenuity  of  the  learned  judges  in  extracting  from  the 
facts  of  the  cases  sufficient  to  justify  annulling  the  sale."" 

When  a  party  whose  interests  are  injuriously  affected  by  the  sale 


""Windes  v.  Russell,  150  Ala.  625, 
43  So.  788;  Bank  of  Pine  Bluff  v. 
Levi,  90  Ark.  166,  118  S.  "W.  250; 
Connick  v.  Hill,  127  Cal.  162,  59 
Pac.  832;  Central  Pacific  R.  Co.  V. 
Creed,  70  Cal.  497,  11  Pac.  772; 
Hunt  V.  Whitehead,  19  App.  D.  C. 
116;  Garrett  v.  Moss,  20  111.  549; 
Conclin  v.  Grand  Central  Sav.  &c. 
Assn.,  144  Ky.  237,  138  S.  "W.  312; 
Rudd  V.  Turner,  142  Ky.  2,  133  S. 
W.  993;  Hughes  v.  Riggs,  84  Md. 
502,  36  Atl.  269;  "Wing  v.  Hayford, 
124  Mass.  249 ;  King  v.  Bronson,  122 
Mass.  122;  Lalor  v.  McCarthy,  24 
Minn.  417;  McDonnell  v.  DeSoto 
Sav.  &c.  Assn.,  175  Mo.  250,  75  S. 
W.  438,  97  Am.  St.  592;  Harlin  v. 
Nation,  126  Mo.  97,  27  S.  W.  330; 
Kline  v.  Vogel,  11  Mo.  App.  211; 
Jones  V.  Stairs,  5  Nebr.  (Unoff.) 
243,  97  N.  W.  1017;  Iowa  Loan  &c. 
Co.  V.  Nehler,  3  Nebr.  (Unoff.)  680, 
92  N.  W.  729;  "Wetzler  v.  Schau- 
mann,  24  N.  J.  Eq.  60;  State  Realty 
&  Mortgage  Co.  v.  Villaume,  121 
App.  Div.  793,  106  N.  Y.  S.  698; 
Housman  v.  Wright,  50  App.  Div. 
606,  64  N.  Y.  S.  71;  O'Donnell  v. 
Lindsay,  39  N.  Y.  Super.  Ct.  523; 
McLain  Land  &c.  Co.  v.  Swofford 
Bros.  Dry  Goods  Co.,  11  Okla.  429, 
68  Pac.  502;  Ex  parte  Cooley,  69  S. 


Car.  143,  48  S.  E.  92;  Trenery  v. 
American  Mtg.  Co.,  11  S.  Dak.  506, 
78  N.  W.  991;  Henderson  v.  Lowry, 
5  Yerg.  (Tenn.)  240;  Klein  v.  Glass, 
53  Tex.  37;  Nitro-Phosphate  Syndi- 
cate Ltd.  V.  Johnson,  100  Va.  774,  42 
S.  E.  995;  Dryden  v.  Stephens,  19 
W.  Va.  1;  Griswold  v.  Bardon,  146 
Wis.  35,  130  N.  W.  952;  Hill  v.  Hoo- 
ver, 5  Wis.  354;  Strong  v.  Catton, 
1  Wis.  471.  See  also  Wells  v. 
Lenox  (Ark.),  159  S.  W.  1099;  Da- 
vis V.  Simon,  61  Fla.  588,  55  So.  548; 
Zinkeisen  v.  Lewis,  71  Kans.  837, 
83  Pac.  28;  Edgecombe  Park  Co.  v. 
Finney,  121  Md.  320,  88  Atl.  143; 
McCarty  v.  Gordon,  112  Md.  40,  75 
Atl.  964;  Stirling  v.  McLane,  103 
Md.  47,  63  Atl.  205;  Bowman  v. 
Bellows  Falls  Sav.  Inst.,  3  Nebr. 
(Unoff.)   583,  92  N.  W.  204. 

'=  Phillips  V.  Love,  57  Kans.  828, 
48  Pac.  142;  Capital  Bank  v.  Hun- 
toon,  35  Kans.  577,  11  Pac.  369; 
Cross  v.  Knox,  32  Kans.  725,  5  Pac. 
32;  Hoock  v.  Sloman,  155  Mich.  1, 
118  N.  W.  489;  Farmers'  Bank  v. 
Quick,  71  Mich.  534,  39  N.  W.  752. 
See  also  Merrill  v.  Ladendorf,  123 
Wis.  140,  101  N.  W.  385. 

'"See  ante  §  1640. 

"O'Donnell  v.  Lindsay,  39  N.  Y. 
Super.  Ct.  523. 
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has  been  prevented  from  attending  it  through  mistake  or  misappre- 
hension, a  resale  will  be  ordered.''  A  sale  was  confirmed  against  the 
objection  of  the  mortgagee,  where  the  sale  was  regularly  and  fairly 
conducted,  but  the  mortgagee's  agent  failed  to  attend  the  sale  and  bid 
upon  the  property,  and  it  sold  for  much  less  than  its  yalue.'' 

VI.    Enforcement  of  Sale  Against  Purchaser 


Section 

1642.  Purchaser    a    qJasi    party  — 

Rights  and   liabilities. 

1643.  Attachment  against  purchaser 

—Terms  of  resale. 

1644.  Forfeiture  of  deposit. 

1645.  Defect   in  title — Bidder  reim- 

bursed. 

1646.  Defects  In  title  prior  to  mort- 

gage— Notice. 
1646a.  Mistake     or     misrepresenta- 
tion. 


Section 

1647.  Errors  in  decree  or  proceed- 

ings. 

1648.  Refusal   to   purchase  justified 

by  defect — Reference. 

1649.  Taxes. 

1650.  Estoppel  and  laches. 

1651.  Grounds    for   refusal   to   com- 

plete   sale — ^Formal    irregu- 
larities. 


§  1642.  Purchaser  a  quasi  party — ^Rights  and  liabilities. — ^TJntil 
a  bid  is  accepted,  it  is  a  mere  proposal,  and  may  be  withdrawn  by  the 
bidder.  After  acceptance,  it  becomes  a  binding  contract,  and  can  not 
be  withdrawn  or  changed  except  under  such  circumstances  as  would 
justify  the  rescission  or  reformation  of  other  contracts.'^  One  who 
bids  off  property  at  a  foreclosure  sale  becomes  a  quasi  party  to  the  suit, 
so  that  he  subjects  himself  to  the  jurisdiction  of  the  court,  and  may 
be  compelled  to  pay  the  amount  bid,^  by  its  process  for  contempt, 


"Wetzler  v.  Schaumann,  24  N.  J. 
Eq.  60.  In  this  case  property  worth 
$4,500  was  sold  for  $2,000. 

™Babcock  v.  Canfield,  36  Kans. 
437,  13  Pac.  787. 

*  Nebraska  Loan  &c.  Co.  v.  Ha- 
mer,  40  Nebr.  281,  58  N.  W.  695; 
Continental  Ins.  Co.  v.  Reeve,  135 
App.  Div.  737,  119  N.  Y.  S.  901; 
Jones  V.  Williams,  155  N.  Car.  179, 
71  S.  E.  222. 

=  Kneeland  v.  American  L.  &  T. 
Co.,  136  U.  S.  89,  34  L.  ed.  379,  10 
Sup.  Ct.  950;  Blossom  v.  Milwau- 
kee &c.  R.  Co.,  1  Wall.  (U.  S.)  655, 
17  L.  ed.  673;  Wood  v.  Mann,  3 
Sumn.  (U.  S.)  318;  Coulter  v.  Her- 
rod,  27  Miss.  685;  Goodwin  v.  Si- 
monson,  74  N.  Y.  133;  Cazet  v.  Hub- 
bell,  36  N.  Y.  677;  State  Bank  v. 
Wilchinsky,  128  App.  Div.  485,  112 
N.  Y.  S.  1002;  Miller  v.  Collyer,  36 
Barb.  (N.  Y.)  250;  Graham  v.  Blea- 
k;e,  2  Daly  (N.  Y.)   55;   Brasher  v. 


Cortlandt,  2  Johns.  Ch.  (N.  Y.)  505; 
Requa  v.  Rea,  2  Paige  (N.  Y.)  339, 
341;  Moody  v.  Northwestern  &  Pac. 
Hypotheek  Bank,  20  Wash.  413,  55 
Pac.  568.  See  also  Slack  v.  Cooper, 
121  111.  App.  485,  order  affirmed  219 
111.  138,  76  N.  B.  84  (complainant 
purchasing  by  credit  on  decree) ; 
Wheeler  v.  Dake,  129  Mo.  App.  547, 
107  S.  W.  1105  (sale  void  for  non- 
payment of  bid) ;  Baecht  v.  Hevesy, 
115  App.  Div.  509,  101  N.  Y.  S.  413 
(extent  of  liability).  Where  the 
sheriff's  return  shows  a  sale  for  a 
certain  sum,  there  is  a  presumption 
that  the  money  was  paid.  Kings- 
ley  V.  Svoboda,  2  Nebr.  (Unoff.) 
234,  96  N.  W.  518.  Where  the  sale 
was  made  to  the  assignee  of  the  de- 
cree, and  its  confirmation  is  asked 
by  the  plaintiff,  the  fact  that  no 
money  was  paid  is  not  a  valid  ob- 
jection. McLagan  v.  Witte,  1  Nebr. 
(Unoff.)  438,  96  N.  W.  490.  All  pay- 
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if  necessary.^  He  becomes  a  party  by  signing  the  bid.*  Such  sale  is 
not  within  the  statute  of  frauds."  The  fact  that  the  purchaser  acts 
for  another  person  will  not  relieve  him  if  he  makes  the  bid  in  his  own 
name." 

Neither  lapse  of  time,  nor  the  death  of  the  original  parties  to  the 
suit,  will  bar  the  right  of  the  court  to  compel  his  compliance  with  the 
conditions  of  sale.'  If,  however,  the  delay  be  unreasonable,  and  in  the 
meantime  there  has  been  a  material  change  detrimental  to  his  inter- 
ests, the  purchase  will  not  be  enforced.  On  the  failure  of  the  pur- 
chaser without  good  cause  to  comply  with  the  terms  of  sale,  if  it. ap- 
pears that  he  is  unable  to  perform  his  contract,  the  parties  interested 
in  the  sale  may,  upon  motion,  obtain  an  order  discharging  the  sale 
and  directing  a  resale;  but  if  he  is  responsible  the  court  may  order 
him  to  pay  the  money  into  court,  and  may  enforce  his  submission  by 
attachment,  or  order  to  stand  committed;  or  may  order  a  resale  of 
the  estate,  and  that  the  defaulting  purchaser  pay  the  expenses  of  it, 
and  any  deficiency  in  price  arising  from  it.^ 

Where  the  property  was  destroyed  by  fire  after  the  sale  but  before 
confirmation,  it  was  held  that  the  mortgagee  who  purchased  the  prop- 
erty was  not  required  to  pay  the  full  amount  of  his  bid  without  allow- 
ance for  the  damage  done  by  fire,  where  the  property  was  insured  for 
the  express  purpose  of  indemnifying  the  mortgagee  against  loss.* 

When  the  purchaser  of  property  at  a  mortgage  sale  makes  default  in 
payment  and  the  property  is  resold,  under  an  order  of  court,  at  his 
risk,  he  is  entitled  to  any  excess  in  the  proceeds  at  the  resale  just  as  he 

ments  for  ground  rent,  taxes,  and  'Ogilvie  v.   Ricliardson,   14   Wis. 

insurance  made   subsequent  to   the  157.    See  also  Lyon  v.  Elliott,  3  Ala. 

foreclosure  sale  are  payments  made  654. 

on  the  property,  for  the  benefit  of  '  Cazet  v.  Hubbell,  36  N.  Y.  667; 

the   purchaser.     Carroll   v.    Haigh,  Merchants'  Bank  v.  Thomson,  55  N. 

108  111.  App.  264,  affd.  209  111.  576,  Y.  7. 

71  N.  E.  317.     See  also  concerning  'Camden   v.    Mayhew,   129    U.    S. 

rents  and  taxes.  Sawyer  v.  Vermont  73,  32  L.   ed.   608,   9   Sup.   Ct.   246; 

Loan  &c.  Co.,  41  Wash.  524,  84  Pac.  8.  Goodwin  v.  Simonson,  74  N.  Y.  133; 

=  Andrews   v.    O'Mahoney,    112    N.  Harding  v.  Harding,   4   Myl.  &  Cr. 

Y  567  20  N  E  374;  Burton  v.  514;  Lansdown  v.  Elderton,  14  Ves. 
Linn,  21  App.  Div.  609,  47  N.  Y.  512;  2  Daniell's  Ch.  Pr.  1460-1462. 
S.  835.  See  also  Nesbit  v.  Knowl-  It  was  formerly  the  rule  that  a  for- 
ton-Hall  Co.,  45  Misc.  510,  92  N.  Y.  feiture  of  the  deposit  was  the  only 
S.  761.  redress  against  the  purchaser.     Sa- 

<Goorum  v.  Tucker   (N.  J.  Eq.),  vile  v.  Savile,  1  P.  Wms.  745. 
26   Atl.   456.     See  also   State  Bank        "Bowdoin   v.    Hammond,    79    Md. 

v.,  Wllchinsky,   128   App.    Div.    485,  173,  28  Atl.   769.     But  see  Cropper 

112  N.  Y.  S.  1002    (father  signing  v.  Brown,  76  N.  J.  Eq.  406,  74  Atl. 

for  son).  987,  139  Am.  St.  770. 

"Andrews  v.    O'Mahoney,   112   N. 

Y  567,  20  N.  E.  374. 
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is  responsible  for  any  deficiency,  and  being  therefore  a  person  inter- 
ested in  the  property  is  entitled  to  file  exceptions  to  the  resale  as  re- 
ported.^" Where  a  purchaser  at  the  foreclosure  of  a  junior  mortgage 
defaults  and  the  land  is  sold  under  a  senior  mortgage,  he  is  entitled 
to  a  refund  of  his  deposit,  provided  no  proceedings  have  yet  been  begun 
against  him.^^ 

If  after  a  purchaser  has  made  default  in  making  payment,  the 
court  without  notice  to  him  orders  a  resale,  he  is  discharged  from 
any  liability  to  make  good  the  deficiency  arising  from  the  last  sale.^^ 
The  holder  of  the  mortgage  by  obtaining  such  resale  is  deemed  to  have 
elected  to  waive  the  first  sale,  and  to  have  taken  the  risk  of  obtaining 
a  better  price.^^ 

A  mortgagor  can  not  defend  against  a  claim  for  a  deficiency  on 
the  ground  that  the  premises  were  at  first  sold  for  a  sum  sufficient 
to  pay  the  mortgage  debt;  but  the  purchaser  failing  to  complete 
the  purchase,  an  order  was  granted  directing  a  resale,  whereupon 
there  was  a  deficiency,  unless  it  appear  that  payment  could  have 
been  enforced  against  the  first  purchaser,  that  the  mortgagor  re- 
quested the  mortgagee  to  enforce  such  payment,  or  that  the  mort- 
gagee acted  fraudulently  in  the  matter.  Moreover,  the  mortgagor 
can  not  defend  in  such  case,  because  the  mortgagee  has  the  right 
to  elect  either  to  proceed  against  the  purchaser  to  enforce  his  lia- 
bility upon  his  bid,  or  to  apply  for  a  resale;  and  having  chosen 
the  latter  remedy,  and  the  court  having  ordered  a  resale,  the  order 
is  conclusive,  and  releases  the  mortgagee  from  any  obligation  to 
institute  proceedings  to  recover  the  deficiency  of  the  purchaser.^*  If 
upon  the  first  sale  only  one  of  two  lots  embraced  in  the  mortgage  is 
sold,  and  the  bidder  makes  default,  the  court  may  order  a  sale  of 
the  second  lot  without  confirming  the  sale  to  the  first  bidder,  or 
ordering  a  resale  of  the  first  lot  at  his  risk.^° 

Subsequent  mortgagees,  and  others  interested  in  property  about 
to  be  sold  under  a  first  mortgage,  may  agree  that,  instead  of  selling 
sufiicient  of  the  property  only  to  satisfy  the  first  mortgage,  the  en- 
tire premises  shall  be  sold  in  different  parcels,  so  as  to  raise  a  suffi- 

"Aukam   v.    Zantzinger,    94    Md.  Miller  v.  Collyer,  36  Barb.    (N.  Y.) 

421,  51  Atl.  93.  250;    Home    Ins.    Co.    v.    Jones,    45 

"Nesbit  V.  Knowlton-Hall  Co.,  45  How.  Pr.  (N.  Y.)  498. 

Misc.  510,  92  N.  Y.  S.  761.  "Goodwin  v.  Simonson,  74  N.  Y. 

"Anthon  v.  Batcbelor,  22  Abb.  N.  133.     See  also  Egan  v.  Buellesbach, 

Cas.   (N.  Y.)   423,  16  Civ.  Proc.  304,  116  App.  Div.  306,  101  N.  Y.  S.  476. 

5  N.  Y.  S.  798.  « Kershaw   v.   Dyer,   6   Utah   239, 

"Riggs  V.  Pursell,  74  N.  Y.  370;  24  Pac.  621. 
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cient  sum  to  pay  the  second  mortgage,  and  any  other  liens  that 
might  exist.  If  in  such  case,  owing  to  the  refusal  of  some  of  the 
bidders  to  complete  their  purchase,  the  amount  received  by  the  sale 
is  insufficient  to  pay  the  whole  amount  due  on  the  second  mortgage, 
the  holder  of  such  second  mortgage  is  not  estopped  by  reason  of 
such  stipulation  from  bringing  an  action  to  foreclose  his  mortgage 
for  the  balance  due  thereon,  and  he  is  not  bound  to  proceed  in  the 
former  suit  in  which  he  was  a  defendant  to  compel  the  bidders  to 
complete  their  purchase;  that  duty  devolves  either  upon  the  first 
mortgagee  or  the  owner  of  the  equity  of  redemption.  While  the  second 
mortgagee  might  have  taken  upon  himself  that  labor,  he  was  not  so 
compelled,  either  by  force  of  the  judgment  itself  or  the  stipulation 
for  the  sale  of  the  entire  property.^" 

A  mortgagee  who  has  bid  a  much  larger  sum  than  the  amount  of 
the  decree  of  sale  can  not  be  relieved  from  his  bid  on  the  ground 
that  he  had  been  advised  that  he  would  not  be  required  to  pay  over 
the  surplus  to  the  mortgagor;  the  mistake  alleged  being  one  of  law 
and  not  one  of  fact.^'' 

A  sale  made  by  a  master  under  the  impression  that  the  bidder  rep- 
resented the  complainant,  when  he  was  in  fact  a  defendant  taking 
advantage  of  the  absence  of  the  complainant,  may  be  disregarded 
where  the  bidder  does  not  pay  cash  or  comply  with  the  terms  of  the 
sale.^° 

§  1643.  Attachment  against  purchaser — Terms  of  resale. — Per- 
formance is  enforced  by  attachment.^^  The  proper  tribunal  to  en- 
force the  purchaser's  undertaking  is  that  in  which  the  decree  of  sale 
was  made,  and  the  application  may  be  by  motion.^"  The  mode  of  en- 
forcing compliance  with  the  order  of  court  is  by  attachment  against 
the  person.^^  This  is  the  proper  remedy  where  the  purchaser  is  ap- 
parently acting  in  collusion  with  the  mortgagor  to  hinder  or  prevent 

>°Jarvis   v.    Chapin,    13    N.   Y.    S.  Bleakle,  2  Daly  (N.  Y.)  55;  Brashear 

693.  v.  Cortlandt,   2  Johns.   Ch.    (N.   Y.) 

"Shear  v.  Robinson,  18  Fla.  379.  505;  Requa  v.  Rea,  2  Paige  Ch.  (N. 

See  post  §§  1650,  1929.  Y.)    339;    Gordon   v.   Saunders,   Mc- 

"  Slack   V.    Cooper,    121    111.    App.  Cord  Ch.  (S.  Car.)  151;   Clarkson  v. 

485,  order  affirmed  219  111.  138,  76  Read,  15  Grat.  (Va.)  288;  Lansdown 

N.  B.   84.  V.  Elderton,  14  Ves.  512;    Savile  v. 

""Richardson   v.    Jones,    3    Gill   &  Savile,  1  P.  Wms.  745. 

Johns.   (Md.)  163,  22  Am.  Dec.  293;  ''"Wood  v.  Mann,  3  Sumn.  (U.  S.) 

Anderson  v.  Foulke,  2  Har.  &  Gill  318,  326. 

(Md.)     346;     Merchants'    Bank    v.  '^Graham  v.  Bleakie,  2  Daly  (N. 

Thomson,  55  N.  Y.  7;  Cazet  v.  Hub-  Y.)   55;   Miller  v.  Collyer,  36  Barb, 

bell,  36  N.  Y.  677;  Miller  v.  Collyer,  (N.  Y.)   250. 
36  Barb.    (N.  Y.)    250;    Graham  v. 
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the  sale.^^  The  fact  that  upon  the  purchaser's  default  remedy  may  be 
had  by  a  resale  of  the  lands,  or  by  suit  against  him  for  damages,  does 
not  deprive  the  court  of  the  right  to  enforce  performance  in  this  sum- 
mary way;  the  option  as  to  remedy  lies  with  the  court  or  the  party 
selling,  and  not  with  the  purchaser.^^  Even  after  the  purchaser  has 
complied  with  the  terms  of  sale,  by  paying  part  cash  and  giving  a  bond 
and  security  for  the  balance,  and  the  sale  has  been  confirmed  by 
court,  he  may  upon  his  failure  to  pay  the  bond  be  proceeded  against 
by  a  rule  made  upon  him  to  show  cause  why  the  land  should  not  be 
sold  for  the  payment  of  the  purchase-money;  and  upon  that  proceed- 
ing a  decree  may  be  made  for  the  sale  of  the  land.^* 

In  a  case  where  the  purchaser  refused  to  complete  the  purchase 
after  having  made  a  small  deposit,  he  was  ordered  to  show  cause 
why  an  attachment  should  not  issue  against  him.  The  Chancellor 
said  that  he  had  no  doubt  of  the  power  of  the  court  to  coerce  a 
purchaser  where  the  conditions  of  sale  had  not  given  an  alterna- 
tive; and  that  in  this  case  the  forfeiture  of  the  deposit  would  not 
be  sufficient,  either  as  punishment  to  the  one  party  or  a  satisfaction 
to  the  other.  He  was  ordered  to  pay  the  money  in  six  days,  or 
that  an  attachment  issue.^° 

The  fact  that  the  purchaser  has  been  ordered  to  complete  the 
purchase,  after  a  specific  objection  to  the  title  or  to  the  parties, 
does  not  decide  a  question  of  title  not  brought  to  the  consideration 
of  the  court  by  objection,  and  is  no  protection  to  the  purchaser  against 
persons  having  vested  interests,  in  the  equity  of  redemption,  who 
ought  to  have  been,  but  were  not,  made  parties  to  the  suit.^" 

In  order  to  hold  a  purchaser  for  a  deficiency  upon  a  resale,  the 
terms  of  the  resale  should  be  substantially  the  same  as  the  terms  upon 
which  the  first  sale  was  made.  A  resale  under  different  terms  would 
not  afford  a  just  measure  of  the  liability  of  a  defaulting  purchaser. 
If  the  terms  of  the  resale  difier  materially  from  those  of  the  original 
sale,  the  mortgagee  can  not  collect  from  the  former  purchaser  a  de- 

"^  Graham   t.   Bleakie,  2  Daly  (N.  the  court  does  not  extend  to  enforc- 

Y.)   55.  ing  sales  on  credit,   after  the  pur- 

^"Wood  V.  Mann,  3  Sumn.  (U.  S.)  chaser  has  once  complied  with  the 

318;  Cazet  v.  Huhbell,  36  N.  Y.  677.  terms    of   sale    by    giving    security 

See  also  Dunlop  v.  Mulry,  40  Misc.  that  the  remedy  is  at  law  on  the  se- 

131,  81  N.  Y.  S.  260.  curity. 

^  Clarkson  v.  Read,  15  Grat.  (Va.)  ==  Brasher  v.    Cortlandt,   2   Johns. 

288.     In  Richardson  v.  Jones,  3  Gill  Ch.  (N.  Y.)  505. 

&   Johns.    (Md.)    163,   22   Am.   Dec.  =' "Williamson    v.    Field,    2    Sandf. 

293,   it   was   held,   contrary   to   the  Ch.   (N.  Y.)   533. 
decision  above,  that  the  power  of 


269  ENTOKCEMENT  §    1644 

ficiency  arising  under  the  second  sale;  and  the  court  may  order  that 
the  purchaser  be  relieved  from  his  purchase  and  from  paying  any  de- 
ficiency.^' 

§  1644.  Forfeiture  of  deposit. — If  the  purchaser  without  good  cause 
does  not  complete  the  purchase,  he  forfeits  the  deposit  made  at  the 
time  of  sale,  so  far  as  it  may  be  needed  to  make  up  a  deficiency  in 
price  of  a  resale.^^  A  resale  is  ordered;  and  if  there  is  a  loss  in  price 
from  the  former  sale,  judgment  may  be  had  against  the  purchaser  for 
the  difference,  toward  which  the  deposit  will  be  applied.^'  He  is  also 
chargeable  with  the  expenses  of  the  resale,'"  and  any  taxes  imposed 
after  his  refusal  to  complete  the  purchase  and  before  the  resale.'^  If 
the  purchaser's  refusal  to  complete  his  contract  is  because  of  irreg- 
ularities in  the  foreclosure,  he  will  not  be  charged  with  the  expenses 
of  correcting  such  irregularities.^^  The  resale  should  be  upon  the  same 
terms  upon  which  the  first  sale  was  made,  and  if  the  terms  of  the  re- 
sale vary  materially  from  those  of  the  first  sale,  the  original  purchaser 
will  be  relieved  from  liability  for  any  deficiency  on  resale.'^ 

"When  it  is  desired  to  hold  a  third  person  responsible  for  the  loss 
as  the  real  purchaser,  instead  of  the  person  who  bid  at  the  sale,  the 
order  for  resale  should  require  the  payment  to  be  made  by  him,  and 
the  suit  can  not  be  maintained  against  him  when  the  order  requires 
the  payment  to  be  made  by  the  bidder.'*    If  on  the  purchaser's  default 

"Riggs  V.  Pursell,  74  N.  Y.  370.  Nesbit    v.    Knowlton    Hall    Co.,    45 

"Wlllets    V.    Van    Alst,    26    How.  Misc.  510,  92  N.  Y.  S.  761. 

Pr.   (N.  Y.)   325.  '" Knight  v.   Moloney,  4  Hun    (N. 

'"Wood  v.  Mann,  3  Sumn.   (U.  S.)  Y.)    33.     But  lie   is  not  chargeable 

318,  Fed.  Gas.  No.  17954;   Riggs  v.  with  the  expense  of  curing  a  formal 

Pursell,    74    N.    Y.   *70;    Miller   v.  irregularity   in  the  foreclosure.     2 

Collyer,  36  Barb.   (N.  Y.)   250;  Gra-  N.  Y.  "Weekly  Dig.  40.     A  plaintiff 

ham  V.  Bleakie,  2  Daly  (N.  Y.)  55;  purchasing  at  his  own  sale  under  a 

Whitehead   v.   Whitehurst,    108    N.  judgment    in    his    favor,    was    not 

Car.   458,    13    S.   E.   166.      See   also  bound  to  pay  the  costs  of  the  sale  in 

Smith  V.  Cunningham,  69  N.  J.  Eq.  order  to  obtain  relief,  where  the  bid 

622,  61  Atl.  561;  State  Bank  v.  Wil-  was  made  by  mistake.     State  Bank 

chinsky,  128  App.  Div.  485,  112  N.  v.  Brown,  128  Iowa  665,  105  N.  W. 

Y  S.  1002;  Egan  v.  Buellesbach,  116  49. 

App.    Div.    306,    101    N.    Y.    S.    476;  ^Ruhe  v.  Law,  8  Hun  (N.  Y.)  251. 

Rowley   v.   Feldman,   74   App.    Div.  See  also  Chase  v.  Chase,  15  Abb.  N. 

492,    77    N.    Y.    S.    453;    Phelan    v.  Cas.   (N.  Y.)   91. 

Downs,  59  App.  Div.  282,  69  N.  Y.  '^Knight  v.  Moloney,  4  Hun    (N. 

S.   375;    Dunlop  v.   Mulry,  40   Misc.  Y.)  33. 

131,  81  N.  Y.  S.  260;   Richardson  v.  ==  Riggs  v.  Pursell,  74  N.  Y.  370; 

Searles,  37  Misc.  33,  74  N.  Y.  S.  771.  Baecht    v.    Hevesy,    115    App.    Div. 

But  see  State  Bank  of  Deep  River  579,  101  N.  Y.  S.  413. 

V.  Brown,  128  Iowa  665,  105  N.  W.  =* Paine  v.  Smith,  2  Duer  (N.  Y.) 

49;  Leslie  v.  Saratoga  Brewing  Co.,  298. 
59  App.  Div.  400,  69  N.  Y.  S.  581; 
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a  resale  be  made,  without  any  application  to  the  court,  to  the  same 
purchaser,  he  is  liable  only  on  his  bid  at  the  second  sale.^° 

§  1645.  Defect  in  title — ^Bidder  reimbursed. — If  there  be  a  defect 
in  the  title,  unknown  to  the  purchaser  at  the  time  of  sale,  and  of 
which  he  had  neither  actual  nor  constructive  notice,  the  court  will  not 
ordinarily  compel  him  to  take  a  deed  and  complete  the  purchase.^* 
The  decisions  upon  this  point  are  not,  however,  in  harmony,  and  the 
rule  more  generally  adopted  is  stated  in  the  following  section.  It  has 
been  held  that  a  prior  mortgage  or  other  outstanding  lien  on  the 
premises  is  such  a  defect  as  will  relieve  a  purchaser  from  completing 
the  sale.^^  And  so  an  outstanding  inchoate  right  of  dower  in  the 
premises  is  a  defect  which  will  relieve  the  purchaser.^^ 

Where  the  purchaser  at  a  foreclosure  sale  made  his  bid  and  signed 
the  terms  of  sale  with  full  knowledge  of  the  visible  situation  of  the 
property  and  of  the  contents  of  an  instrument  referred  to  in  the 
notice  of  the  foreclosure  sale  imposing  a  restriction,  he  can  not  refuse 
to  complete  his  contract  by  reason  of  such  restriction.'^ 

If  there  be  a  defect  in  the  title  to  a  part  of  the  land,  the  court  will 
not  allow  the  purchaser  to  reject  that  part  alone  and  have  a  deduction 
from  the  purchase-price,  and  take  title  to  the  remainder;  though  he 
may  refuse  to  complete  the  purchase,  and  move  for  return  of  the  de- 
posit made.*" 

"  Home  Ins.  Co.  v.  Jones,  45  How.  115.     The  burden  of  proof  of  a  de- 

Pr.   (N.  Y.)  498.  feet  in  the  title  is  upon  the  appli- 

'^'Shiveley    v.    Jones,    6    B.    Mon.  cant   seeking   relief   from   his   pur- 

(Ky.)   274;   Fryer  v.  Rockefeller,  63  chase.     Dana  v.  Jones,  91  App.  Div. 

N.    Y.     268;     Merchants'    Bank    v.  496,  86  N.  Y.  S.  1000.     A  purchaser 

Thomson,  55  N.  Y.  7 ;  Simar  v.  Can-  will  not  be  relieved  for  a  trivial  de- 

aday,  53  N.  Y.  298,  13  Am.  Rep.  523;  feet    or    encroachment.      Ebert    v. 

Mills  V.  Van  Voorhies,  20  N.  Y.  412;  Hanneman,  69  Misc.  223,  125  N.  Y. 

People  V.  Knickerbocker  L.  Ins.  Co.,  S.  237,  judgment  affirmed  126  N.  Y. 

66   How.   Pr.    (N.   Y.)    115;    Ely   v.  S.  1127.    See  also  Kiernan  v.  Jersey 

Mathews,  58  Misc.  365,  110  N.  Y.  S.  City,  80  N.  J.  L.  273,  78  Atl.  228,  31 

1102;    Hirsch  v.  Livingston,  3   Hun  L.  R.  A.   (N.  S.)  1023. 

(N.  Y.)  9,  48  How.  Pr.  243;   Seaman  =' Hirsch    v.    Livingstone,    3    Hun 

V.  Hicks,  8  Paige  (N.  Y.)   655;  Vee-  (N.  Y.)  9,  48  How.  Pr.  243;  Seaman 

der  V.  Fonda,  3  Paige    (N.  Y.)    94.  v.  Hicks,  8  Paige  (N.  Y.)  655. 

See  also  Builders'  Mtg.  Co.  v.  Berko-  =*  Shiveley    v.    Jones,    6    B.    Mon. 

w:tz,  142  App.  Div.  57,  126  N.  Y.  S.  (Ky.)   274;   Fitts  v.  Hoitt,  17  N.  H. 

464,  affirming  order  67  Misc.  595,  123  530;    Simar   v.    Canaday,    53    N.   Y. 

N.  Y.  S.  355;  McDonald  v.  Hoffman,  298,  13  Am.  Rep.  523;   Mills  v.  Van 

153  N.  Car.  254,  69  S.  B.  49.    A  bid-  Voorhies,  20  N.  Y.  412,  10  Abb.  Prac. 

der  with  notice  of  the  defect  will  152. 

not   be    relieved.     Oakley   v.    Shaw  =°Kingsland  v.  Fuller,  157   N.  Y. 

(N.    J.    Bq.),    69    Atl.    462;    Union  507,  52  N.  E.  562. 

Trust  Co.  V.  Electric  Park  Amuse-  "  Thompson  v.  Schmieder,  38  Hun 

ment  Co.,  168  Mich.  574,  135  N.  W.  (N.  Y.)  504. 
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The  innocent  bidder  is  entitled  to  be  repaid  his  proper  expenses. 
These  include  the  deposit  paid  by  him  on  the  sale,  the  expenses  of 
the  examination  of  the  title,  and  the  costs  of  the  motion  for  re- 
payment.*^ The  repayment  is  made  out  of  the  funds  in  the  case,  if 
there  are  any;  and  if  not,  the  plaintiff  must  pay  the  expenses  in  the 
first  instance,  but  may  recover  them  over  in  a  suit  or  upon  a  resale. 
If,  however,  the  defect  in  the  proceedings  results  from  the  plaintiff's 
negligence  in  omitting  to  make  some  one  interested  under  the  mort- 
gage a  party  to  the  suit,  as,  for  instance,  the  owner  of  the  equity  of 
redemption,  such  expenses  can  not  be  deducted  from  the  surplus 
moneys  arising  from  the  second  sale,  as  these  belong  to  the  owner  of 
the  equity,  and  he  is  not  responsible  for  the  irregularity  in  the  sale.*^ 

§  1646.  Defects  in  title  prior  to  mortgage — Notice. — Defects  in  the 
title  prior  to  the  mortgage  do  not  excuse  the  purchaser  from  carrying 
out  his  purchase.  He  is  bound  to  take  such  title  as  an  examination  of 
the  foreclosure  proceedings  will  show  that  he  will  get.*^  He  buys  the 
title  of  the  mortgagor  as  it  existed  at  the  time  of  the  making  of  the 
mortgage,  and  nothing  more.  The  foreclosure  cuts  off  the  equity  of  re- 
demption, and  by  the  sale  he  gets  the  mortgage  title  divested  of  all 
rights  of  the  mortgagor,  and  those  claiming  under  him  subsequent  to 
the  mortgage.  He  takes  the  risk  of  the  mortgagor's  having  any  title 
that  passed  by  the  mortgage.**  It  is  the  duty  of  the  purchaser  to 
ascertain  for  himself  by  an  examination  of  the  records  what  title  he 
is  about  to  acquire.*^    If  the  title  by  the  mortgage  purports  to  be  an 

*■  Morris  v.  Mowatt,  2  Paige   (N.  Mason  v.  Wait,  5  111.  127;   Lewark 

Y.)  586,  22  Am.  Dec.  661.     See  also  v.  Carter,  117  Ind.  206,  20  N.  E.  119; 

StuU  v.  Masilonka,  74  Nebr.  309,  104  Norton  v.  Taylor,  35  Nebr.  466,  53 

N.   W.    188    (purchaser    entitled   to  N.  W.  481,  18  L.  R.  A.  88,  37  Am.  St. 

amount  of  decree  and  interest).  441;    Miller   v.   Finn,   1   Nebr.    254; 

^Raynor  v.  Selmes,  52  N.  Y.  579,  Riggs    v.    Pursell,    66    N.    Y.    193; 

reversing  7  Lans.  440.  Holden  v.  Sackett,  12  Abb.  Pr.   (N. 

"Boorum  V.  Tucker,  51  N.  J.  Bq.  Y.)    473;     Fryer    v.    Rockefeller,    4 

1L5,  26  Atl.  456;  Cool  v.  Higgins,  23  Hun  (N.  Y.)  800,  63  N.  Y.  268;  New 

N.    J.    Eq.    308,    25    N.    J.    Eq.    117;  York  Code  Civ.  Proc,  §  1632;    Cor- 

Campbell  v.  Gardner,  11  N.  J.  Eq.  win  v.  Benham,  2  Ohio  St.  36;  Vat- 

4"3.     See   also   Lewis  v.   Kinnaird,  tier  v.  Lytle,  6  Ohio  477;   Sackett  v. 

104  Md.   653,   65  Atl.   365    (rent  re-  Twining,  18  Pa.  St.  199,  57  Am.  Dec. 

served  in  leasehold);  Baecht  v.  Hev-  599;   Smith  v.  Painter,  5  Serg.  &  R. 

esy,  115  App.  Div.  509,  101  N.  Y.  S.  (Pa.)   223;   Lynch  v.  Baxter,  4  Tex. 

413    (lis   pendens    not   a   cloud   on  431. 

title).  "Weber  v.  Herrick,  136  111.  256, 

"Osterberg  v.  Union  Trust  Co.,  93  26  N.  E.  360;  Roberts  v.  Hughes,  81 

U.  S.  424,  23  L.  ed.  964;    Strong  v.  III.  130;  Vanscoyoc  v.  Kimler,  77  111. 

Waddell,  56  Ala.  471;  Boggs  v.  Fow-  151;  Preston  v.  Breckinridgs,  86  Ky. 

ler,   16  Cal.   559,  76  Am.   Dec.   561;  619,  6  S.  W.  641;   Norton  v.  Taylor, 

Watson  V.  Jones,  41  Fla.  241,  25  So.  35  Nebr.  466,  53  N.  W.  481,  18  L.  R. 

678;  Bishop  v.  O'Conner,  69  111.  431;  A.  88,  37  Am.  St.  441;  Dennerlein  v. 
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estate  in  fee,  when  it  is  in  fact  only  a  leasehold  interest,  although  the 
judgment,  following  the  terms  of  the  mortgage,  erroneously  directs  a 
sale  of  the  premises  as  in  fee,  the  purchaser  is  bound  by  the  sale,  if  he 
has  notice  at  the  time  of  the  facts,  and  of  the  leasehold  title  of  the 
mortgagor.  The  sale  under  the  judgment  transfers  whatever  title  the 
mortgagor  had.*"  The  purchaser  can  not  be  relieved  on  account  of 
defects  in  the  property,  or  in  the  title  to  it,  of  which  he  had  notice, 
and  in  reference  to  which  he  may  be  supposed,  to  have  bid.*'  He  is 
not  entitled  to  get  what  is  called  a  merchantable  title.** 

A  purchaser  at  a  foreclosure  sale  is  presumed  to  know  the  condi- 
tion of  the  title  which  he  purchases.  If  the  mortgage  contains  no 
covenant  of  warranty,  and  the  title  proves  defective,  the  purchaser 
has  no  claim  upon  the  mortgagor  to  make  it  good;  nor  will  any 
outstanding  and  paramount  title  subsequently  acquired  by  the  mort- 
gagor inure  to  the  benefit  of  the  purchaser;  although,  while  the 
relation  of  mortgagor  and  mortgagee  existed,  a  title  acquired  sub- 
sequent to  the  mortgage  would  go  to  strengthen  the  mortgage  security. 
"When  that  relation  is  extinguished  by  foreclosure,  the  mortgagor  is 
under  no  obligation  to  protect  the  purchaser's  title.*'  So  also  the 
purchaser  is  affected  with  notice  of  all  the  defects  and  irregularities 
of  the  foreclosure  and  sale  that  appear  of  record,  and  is  bound  to  take 
notice  that  a  junior  mortgagee,  or  other  incumbrancer  of  record,  was 
not  made  a  party  to  the  suit,  and  therefore  may  redeem.""  Where  the 
condition  of  the  mortgaged  title  is  fully  set  out  in  the  pleadings,  and 
the  record  thereof  under  which  the  sale  is  made,  the  purchaser  is 
chargeable  with  notice  of  the  facts  contained  therein,  and  can  not  re- 
fuse to  complete  his  purchase  on  account  of  defective  title  or  prior 
incumbrances.  °  ^ 

§  1646a.  Mistake  or  misrepresentation. — A  purchaser  will  not  be 
relieved  by  reason  of  his  own  mistake,  though  he  will  be  when  misled 
by  false  representations.  The  application  of  a  purchaser  at  a  foreclo- 
sure sale  to  be  relieved  from  his  bid,  on  the  ground  that  the  wife  of 

Dennerlein,  111  N.  Y.  518,  19  N.  E.  «Boorum  v.  Tucker,  51  N.  J.  Eq. 

85,  46  Hun  561;  RIggs  v.  Pursell,  66  135,  26  Atl.  456. 

N.  Y.  193 ;  White  v.  Seaver,  25  Barb.  «  Jackson  v.  Littell,  56  N.  Y.  108. 

(N.  Y.)  235;  Eccles  v.  Tlmmons,  95  ™  Alexander  v.  Greenwood,  24  Cal. 

N.  Car.  540.  505;  McKernan  v.  Neff,  43  Ind.  503; 

"Graham  v.  Bleakie,  2  Daly   (N.  Piel  v.  Brayer,  30  Ind.  332,  95  Am. 

Y.)  55.  Dec.  699;    Horr  v.  Herringwood,  22 

"Riggs  V.  Pursell,  66  N.  Y.   193,  Okla.  590,  98  Pac.  443,  20  L.  R.  A. 

74    N.    Y.    371;    Van   Rensselaer    v.  (N.  S.)  47. 

Bull,  17  N.  Y.  S.  117.  «  Hooper  v.  Castetter,  45  Nebr.  67. 

63  N.  W.  135. 
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the  mortgagee  and  owner  of  the  equity  of  redemption  had  not  been 
cut  o£E  by  the  foreclosure  proceedings,  was  denied,  although  it  was  ad- 
mitted that  the  latter  would  be  burdened  with  the  wife's  inchoate  right 
of  dower.  ^^  The  court  said  "that,  although  the  purchaser  acted  under 
a  mistake,  he  alone  was  responsible  for  it.  He  neither  sought  informa- 
tion nor  examination  by  inquiry.  His  misapprehension  was  entirely 
the  result  of  his  own  carelessness  and  inattention  to  his  interests." 

But  where  a  bill  to  foreclose  was  based  upon  a  mortgage  which 
was  alleged  in  the  bill  to  be  signed  and  acknowledged  by  the  wife, 
and  was  in  fact  signed  by  her,  but  not  effectually  acknowledged, 
though  the  decree  recited  that  the  mortgage  was  not  acknowledged 
by  her,  but  nevertheless  contained  the  usual  clause  of  foreclosure 
against  her,  it  was  held  that  such  a  decree  did  not  bar  her  dower; 
but  as  it  was  calculated  to  mislead  the  purchaser,  the  sale  would  not 
be  specifically  enforced."^  It  has  been  held  that  a  purchaser  at  a  sale 
under  foreclosure  of  a  prior  mortgage  in  which  the  mortgagor's  wife 
did  not  join  is  not  relieved  from  liability  to  complete  his  purchase  by 
the  fact  that  the  referee's  deed  upon  a  sale  under  a  second  mortgage 
in  which  the  wife  did  join,  was  not  recorded,  the  sale  having  been 
confirmed  upon  a  report  stating  all  the  f  acts.°* 

The  purchaser  is  not,  however,  bound  by  his  bid  if  he  was  in- 
duced to  make  it  through  the  false  representations  of  persons  having 
an  interest  in  the  property;  as  where  at  a  sale  under  a  junior  mort- 
gage the  purchaser  was  induced  to  buy  the  property  through  the  false 
representations  of  the  attorneys  of  both  the  plaintiff  and  the  senior 
mortgagee  that  the  prior  mortgage  would  be  paid  off  out  of  the  pro- 
ceeds of  the  sale,  and  that  he  would  take  the  property  discharged  of 
such  lien.  It  was  held  that  said  false  representations  of  the  parties 
were  sufficient  grounds  for  vacating  the  sale.°^ 

•^^  Hayes  v.  Stiger,  29  N.  J.  Eq.  196.  Paulett  v.   Peabody,   3   Nebr.    196'; 

The  same  principle  was  adopted  In  Norton  v.  Taylor,  35  Nebr.  466,  53 

Twining  v.  Neil,  38  N.  J.  Eg.   470,  N.  W.  481,  18  L.  R.  A.  88,  37  Am.  St. 

and  in  Sullivan  v.  Jennings,  44  N.  J.  441.     Maxwell,   C.  J.,   delivering   a 

Eq.  11,  14  Atl.  104,  and  Boorum  v.  dissenting  opinion  on  other  points. 

Tucker,  51  N.  J.  Eq.  135,  26  Atl.  456.  upon   this   point   says:      "Misrepre- 

The  rule  of  caveat  emptor  applies,  sentations  which,   if  made  by  the 

and  a  bidder  will  not  be  relieved  landowner  himself  to  a  purchaser, 

from  the  consequences  of  the  neg-  would  be  good  ground  to  set  a  sale 

lect   of  his   own   attorney.      Craw-  aside,  are  equally  so  when  made  by 

ford  V.  Foreman,  127  Iowa  661,  103  the  person  appointed  by  the  court 

N.  W.  1000.  to  conduct  a  sale  under  a  decree; 

^  Ely  V.  Perrine,  2  N.  J.  Eq.  396.  and  experience  has  shown  that  the 

"Calder  v.  Jenkins,  16  N;  Y.  S.  establishment  of  this  rule  has   in- 

797.  duced    competition    in    bidding    at 

"Frasher  v.  Ingham,  4  Nebr.  531;  such  sales,"  citing  McGown  v.  Wit- 

18 — ^JoNEs  Mtg. — ^VOL.  III. 
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The  purchaser,  after  having  completed  the  sale  and  paid  over  the 
money,  can  not  call  upon  the  mortgagee  to  make  restitution  of  any 
part  of  it  on  the  ground  that  the  title  has  proved  defective,  and  the 
purchaser  has  been  forced  to  pay  a  further  sum  to  perfect  it.  His 
only  remedy  is  to  avail  himself  of  the  covenants  of  the  several  con- 
veyances preceding  the  conveyance  to  the  mortgagee.^" 

§  1647.  Errors  in  decree  or  proceedings. — Errors  in  the  decree  or 
in  the  proceedings  under  it  afford  no  ground  for  relieving  the  pur- 
chaser from  the  sale  after  its  confirmation.^^  If  all  persons  having 
any  claim  upon  the  mortgaged  property  have  been  made  parties  to  the 
foreclosure,  and  the  court  has  jurisdiction,  the  purchaser  vrill  be  re- 
quired to  take  the  title,  although  the  court  may  have  made  an  er- 
roneous decision  upon  the  merits,  since  all  parties  are  bound  by  the 
judgment,  and  no  one  else  could  question  the  purchaser's  title. ^*  Of 
course  the  purchaser  may  take  objection,  even  after  confirmation,  to 
a  defect  arising  from  a  want  of  jurisdiction  in  the  court  j^"  but  he 
need  not  look  further  than  to  the  judgment,  and  the  deed  given  in 
execution  of  it,  so  long  as  they  stand  unimpeached.  Erroneous  rulings 
in  the  case  upon  questions  of  lavr  do  not  concern  him.""  Even  if  the 
decree  be  erroneous,  it  can  not  be  attacked  collaterally.^^ 

After  a  decree,  and  sale  under  it,  the  validity  of  the  mortgage  can 
not  again  be  called  in  question."^     If  the  decree  was  valid,  and  the 

kins,  1  Paige  (N.  Y.)  120;  Morris  v.  fendant  to  set  up  his  claim  to  the 
Mowatt,  2  Paige  (N.  Y.)  586;  Veeder  proceeds.  It  was  held  that  this 
V.  Fonda,  3  Paige  (N.  Y.)  94;  Sea-  order  did  not  affect  the  sale  or  re- 
man v.  Hicks,  8  Paige  (N.  Y.)  655;  lieve  the  purchaser  therefrom. 
Kauffman  v.  Walker,  9  Md.  229;  "Waugh  v.  Bailey,  4  N.  Y.  S.  817. 
Tooley  v.  Kane,  Sm.  &  M.  Ch.  '^Ogden  v.  Walters,  12  Kans.  282; 
(Miss.)   518.  Mills  v.  Ralston,  10  Kans.  206;    De 

="  McMurray  V.  Brasfleld,  10  Heisk.  Forest    v.    Farley,    62    N.    Y.    628; 

(Tenn.)  529.  Blakeley  v.   Calder,   15   N.   Y.  .617; 

^'Splahn  v.  Gillespie,  48  Ind.  397;  Gaskin  v.   Anderson,   55   Barb.    (N. 

Sowles    v.    Harvey,    20    Ind.    217;  Y.)  259,  7  Abb.  Prac.  (N.  S.)  1;  Gra- 

Hutchinson  v.  Wall,  24  J.  &  S.  104,  ham  v.  Bleakie,  2  Daly   (N.  Y.)   55. 

4  N.  Y.  S.  717;   Daniel  v.  Leitch,  13  A  purchaser  at  a  foreclosure  sale, 

Grat.  (Va.)  195;  Worsham  v.  Hard-  who  is  himself  a  party  to  the  action, 

away,  5  Grat.   (Va.)   60;   Threlkelds  can  not  question  the  regularity  of 

V.  Campbell,  2  Grat.    (Va.)    198,  44  the  decree,  and  his  remedy  is  an  ap- 

Am.  Dec.  384.  One  of  the  defendants  plication  to  the  court  on  motion  to 

in  a  foreclosure  suit,  after  default  have  the  suit  set  aside.    Concklin  v. 

had  been  entered  and  a  sale  adver-  Hall,  2  Barb.  Ch.  (N.  Y.)  136. 

tised,  moved  to  open  the  default;  but  ™  Boggs  v.  Fowler,  16  Cal.  559,  76 

it  was  subsequently  agreed  that  the  Am.  Dec.  561.    See  also  Empii'e  City 

sale  should  proceed,   and  that   this  Sav.  Bank  v.  Silleck,  180  N.  Y.  541, 

defendant  might  make  claim  against  73  N.  E.  1123. 

the  proceeds.    The  sale  was  accord-  °°  Mills  v.  Ralston,   10  Kans.   206. 

ingly   made,    and    the    default    was  "^  Ogden  v.  Walters,  12  Kans.  282. 

afterward  opened  to  allow  the  de-  '^Gest  v.  Flock,  2  N.  J.  Bq.  108. 
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execution  and  deed  are  regular,  a  purchaser  in  good  faith  acquires 
a  good  title  to  the  property,  although,  as  against  the  mortgagor,  the 
decree  was  erroneous."^  Although  the  order  of  sale  under  a  decree  of 
foreclosure  is  issued  without  authority,  such  irregularity  will  not  affect 
the  title  of  a  purchaser  without  notice  thereof,  who  has  paid  the  pur- 
chase-money and  received  the  deed."* 

A  purchaser,  however,  under  the  foreclosure  of  an  unregistered 
mortgage,  is  not  such  a  bona  fide  purchaser  as  to  acquire  any  rights 
against  one  who  had  taken  a  conveyance  from  the  mortgagor  after  the 
mortgage  and  before  foreclosure,  and  who  was  in  possession  at  the  time 
of  the  foreclosure  sale."^  Although  the  mortgage  has  been  paid  but 
left  undischarged  of  record,  one  purchasing  in  good  faith  at  a  fore- 
closure sale  under  the  mortgage  acquires  a  good  title  as  against  the 
mortgagor  and  those  claiming  under  him.**" 

§  1648.  Eefusal  to  purchase  justified  by  defect — ^Reference. — While 
the  purchaser  under  a  judicial  sale  submits  himself  to  the  jurisdiction 
of  the  court,  and  may  be  compelled  to  carry  out  his  contract,  he  is 
also  entitled  to  the  protection  of  the  court  in  respect  to  the  avoidance 
of  the  purchase,  if  by  reason  of  imperfections  in  the  title  or  other- 
wise he  is  freed  from  his  agreement."^  He  may  apply  for  a  reference 
to  inquire  into  the  title.  The  abstract  of  title  and  deeds  and  the 
statement  of  facts  being  laid  before  the  referee,  the  purchaser  may 
examine  them  and  file  objections.  If  the  report  be  against  the  title, 
the  purchaser  may  move  to  be  discharged,  and  for  a  return  of  his 
deposit  and  for  costs."^  If  the  referee's  report  shows  that  a  marketable 
title  is  not  offered,  or  if  there  be  a  reasonable  doubt  as  to  the  sound- 
ness of  the  title,  the  court  will  not  compel  the  purchaser  to  complete 
the  purchase,  even  if  the  better  opinion  be  that  the  title  is  good."" 
It  has  frequently  been  held  that  a  purchaser  at  foreclosure  sale  is  en- 
titled to  a  marketable  title,^°  and  a  title  open  to  a  reasonable  doubt  is 

See  also  Welche  v.   Schoenberg,  45  Ves.  272;   Abel  v.  Heathcote,  2  Ves. 

Misc.  126,  91  N.  Y.  S.  880.  98,  100;   Hodder  v.  Ruffln,  1  Ves.  & 

"Splahn  v.  Gillespie,  48  Ind.  397.  B.  544;  Banister  v.  Way,  Dick.  686; 

"Splahn  V.  Gillespie,  48  Ind.  397.  Saunders  v.  Grey,  4  Myl.  &  C.  515; 

"'Hawley  v.  Bennett,  5  Paige   (N.  Tanner  v.  Rapford,  4  Myl.  &  C.  518; 

Y.)  104.  Harding  v.  Harding,  4  Myl.  &  C.  514. 

°°  Atwater     v.      Seymour,     Brayt.  See  also  Montz  v.  Schwabacker,  119 

(Vt.)   209.  Ky.  256,  26  Ky.  L.   1214,  83   S.  "W. 

"Hoffman's  Referees,  240.  569;  Jordan  v.  Poillon,  77  N.  Y.  518. 

"'Hoffman's  Referees,  241,  242.  '"Fleming  v.  Burnham,  100  N.  Y. 

"°Ormsby  v.  Terry,  6  Bush   (Ky.)  1,  2  N.  E.   905;    Dana  v.   Jones,  91 

553;  Graham  v.  Bleakie,  2  Daly  (N.  App.  Dlv.  496,  86  N.  Y.  S.  1000.    See 

Y.)  55;  Piser  v.  Lockwood,  30  Hun  also  Ely  v.  Mathews,  58  Misc.  365, 

(N.  Y.)    6;    Stapylton  v.   Scott,   16  110  N.  Y.  S.  1102.    In  an  early  Eng- 
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not  a  marketable  title. '^  If  the  defect  is  apparent  upon  the  record  of 
title  the  purchaser  may  rest  thereon ;  otherwise  he  must  offer  evidence 
to  show  that  the  title  is  unmarketable.''^ 

If  the  master,  upon  examination  of  the  abstract  of  title,  and  the 
facts  bearing  upon  it,  reports  that  the  title  is  defective  or  doubtful, 
the  purchaser  may  upon  motion  be  discharged,  and  haye  an  order 
for  the  repa3rment  of  his  deposit  and  for  the  costs  of  the  reference.'^ 
He  will  not,  of  course,  be  compelled  to  complete  the  purchase  if  the 
proceedings  for  any  reason  were  void,  as  for  want  of  jurisdiction  in 
the  court  to  entertain  the  case;  or  if  a  party  in  interest,  as,  for  in- 
stance, one  tenant  in  common  of  the  premises,  has  not  been  served  with 
process;'*  or  if  an  incumbrancer  is  not  made  a  party  to  the  suit.'^ 
A  bidder's  liability  is  terminated  if  the  sale  is  not  reported  to  the 
court,  or  approved  when  reported;  or  if  the  master  sells  the  property 
again  on  Ms  own  responsibility,  and  this  sale  is  approved  by  the  court.''* 

If  the  defect  in  the  title  be  such  that  it  may  be  cured,  and  within 
a  reasonable  time  releases  are  obtained  or  other  acts  done  to  remedy 
the  defect,  the  purchaser  can  not  refuse  to  complete  the  purchase.^' 
On  the  other  hand,  delay  in  taking  the  deed  on  account  of  defects  in 
the  title,  all  the  parties  apparently  acquiescing  and  the  purchaser 
holding  possession,  is  no  ground  for  the  mortgagor's  claiming  a  right 
to  redeem,  and  to  have  an  accounting  by  the  purchaser  for  the  rents 
received  by  him.'' 

If,  however,  a  party  in  interest  has  not  been  made  a  party  to  the 
suit,  though  this  is  a  ground  upon  which  the  purchaser  may  be  relieved 
from  his  purchase,  he  can  not  hold  on  to  it,  and  insist  upon  having  his 
title  perfected  by  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  outstanding  claim.'"'  Neither  will  a  purchaser  be  re- 
lish case,  Lord  Eldon  held  that  a  '*  Cook  v.  Parnham,  21  How.  Pr. 
purchaser  is  entitled  not  merely  to  (N.  Y.)  286,  34  Barb.  95,  12  Abb.  Pr. 
a  marketable  title,  but  one  which  he     359. 

can  take  with  reasonable  certainty.  '"Verdin  v.  Slocum,  71  N.  Y.  345. 
Lowes  V.  Lush,  14  Ves.  547.  "  Dills  v.  Jasper,  33  111.  262. 

"Fleming  v.  Burnham,  100  N.  Y.  "Graham  v.  Bleakie,  2  Daly  (N. 
1,  2  N.  E.  905;  People  v.  Open  Board  Y.)  55.  In  Coffin  v.  Cooper,  14  Vesey 
of  Stock  Brokers'  Bldg.  Co.,  92  N.  205,  Lord  Chancellor  Eldon  said: 
Y.  98;  Jordan  v.  Poillon,  77  N.  Y.  "Where  the  master's  report  is  that 
518.  See  also  College  Point  Savings  the  vendor,  getting  in  a  term,  or 
Bank  v.  Vollmer,  44  App.  Div.  619,  getting  administration,  will  have  a 
60  N.  Y.  S.  389.  title,  the  court  will  put  him  under 

"Title  Guarantee  Trust  &c.  Co.  v.    terms  to  procure  that  speedily." 
Fallon,  101  App.  Div.  187,  91  N.  Y.        ™  Belter  v.  Lyon,  13  Daly  (N.  Y.) 
S.  497.  422. 

"Graham  v.  Bleakie,  2  Daly   (N.        ™Duvall  v.  Speed,  1  Md.  Ch.  Dec. 
Y.)   55.     See  also  Ormsby  v.  Terry,     229,  235. 
6  Bush  (Ky.)  553. 
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quired  to  complete  the  purchase  when  he  will  not  obtain  such  an  in- 
terest in  the  property  as  he  had  a  right  to  suppose  from  the  terms  of 
sale  he  was  buying.^"  A  purchaser  with  knowledge  that  the  sale  is 
subject  to  a  transfer  tax  may  not  object  to  a  title  on  the  ground  of 
such  tax.*"* 

§  1649,  Taxes. — ^Where  by  the  terms  of  sale  the  premises  are  sold 
free  from  incumbrances,  the  taxes  and  assessments  to  be  paid  out  of 
the  purchase-money,  and  there  is  a  large  assessment  still  unconfirmed 
by  the  municipal  authorities,  and  which  can  not  be  paid,  the  pur- 
chaser is  not  bound  to  complete  the  purchase  and  take  the  property 
subject  to  the  assessment.*^  If,  however,  the  property  can  be  relieved 
of  incumbrance  by  payment  of  the  tax,  the  court  may  direct  the' master 
to  satisfy  the  claim  out  of  the  proceeds  of  sale,  and  thus  relieve  the 
title  from  the  objection.'^  The  purchaser  himself  can  not  retain  from 
his  bid  a  sum  suf&cient  to  pay  the  taxes.*^  If  a  mortgagee  purchasing 
at  foreclosure  sale  pays  subsequent  taxes  he  is  entitled  to  a  lien  there- 
for, upon  the  sale  being  declared  void.'*  "Where  a  purchaser  at  fore- 
closure sale  buys  "subject  to  all  incumbrances  of  record,"  he  takes  sub- 
ject to  taxes  which  are  a  lien  on  the  premises  at  the  time  of  the  sale.*'' 

Where  a  complainant,  foreclosing  a  purchase-money  mortgage,  was 
not  in  a  position  to  clear  up  tax  interests  against  the  land  at  the  time 
he  brought  suit,  but  was  in  such  position  at  the  final  hearing,  and  the 
note  secured  by  the  mortgage  stipulated  that  it  should  not  be  payable 
until  the  payee,  complainant,  should  clear  up  the  taxes  and  tax  titles, 
it  was  held  that  the  complainant  was  entitled  to  a  decree  of  foreclosure 
and  sale,  by  analogy  to  the  rule  in  cases  of  specific  performance.'" 

§  1650.  Estoppel  and  laches. — A  purchaser  may  by  his  conduct 
preclude  the  opening  of  the  sale.    If,  during  the  progress  of  a  fore- 

"  Seaman"  v.   Hicks,  8  Paige    (N.  chaser  made  no  appearance,  a  de- 

Y.)     655;     Calder    v.    Maxwell     (S.  cree  cutting  off  its  rights  was  erro- 

Car.),   82   S.   B.   997.  neous.      Butler    v.    Copp,    5    Nebr. 

»»a  March   v.    Marasco,   150   N.   Y.  (Unoff.)   161,  97  N.  W.  634. 

S    792.  ''^  Lawrence    v.    Cornell,    4    Johns. 

Tost  V.   Leet,   8   Paige    (N.   Y.)  Ch.   (N.  Y.)   542. 

337.     See  also  Easton  v.  Pickersgill,  °=  Osterberg  v.  Union  Trust  Co.,  93 

55  N.  Y.  310.    Where  It  is  sought  to  V.  S.  424,  23  L.  ed.  964. 

avoid  a  tax  sale,  in  proceedings  to  *"  Dalgardno  v.  Barthrop,  40  Wash, 

foreclose  a  mortgage,  and  the  only  191,  82  Pac.  285. 

allegation  against  the  rights  of  the  ""Elmira      Mechanics'       Soc.      v. 

tax   purchaser    was   that   said    pur-  Stanchfield,  160  Fed.  811,  87  C.  C.  A. 

chaser   might   be    foreclosed    of    all  585. 

equity  of  redemption  or  other  inter-  *Ligare  v.  Semple,  32  Mich.  438. 
est  in  the  premises,  and  such  pur- 
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closure  sale,  he  has  announced  to  the  other  bidders  that  he  had  prior 
incumbrances  on  the  property,  and  that  the  sale  ■would  be  made  sub- 
ject to  these,  he  can  not  consistently  ask  to  be  relieved  from  his  own 
bid,  on  the  ground  that  he  supposed  he  would  be  entitled  to  have  the 
surplus  money  applied  to  the  payment  of  his  prior  incumbrances.  He 
must  be  presumed  to  understand  that  if  others  on  his  own  announce- 
ment were  bidding  for  the  property,  subject  to  the  incumbrances,  he 
was  competing  with  them  on  equal  terms.*^ 

A  purchaser  may  also  by  his  own  conduct  with  reference  to  the 
property  practically  confirm  a  sale,  so  as  to  preclude  himself  from 
having  the  sale  opened ;  as  where  he  has  taken  possession  of  the  prem- 
ises iinder  a  claim  of  title  derived  from  the  sale,  paid  laborers  for 
work  upon  them,  and  made  arrangements  for  planting  crops  for  the 
following  year.*' 

"Where  a  holder  of  bonds  secured  by  trust  deed  knowingly  permits  the 
trustee  to  conduct  foreclosure  proceedings  in  such  a  fraudulent  man- 
ner that  the  decree  and  sale  is  void,  without  making  any  objection,  he 
is  guilty  of  such  laches  as  will  preclude  him  from  bringing  suit  to  set 
aside  the  decree  and  sale.*" 

An  action  to  reopen  or  vacate  a  foreclosure  sale  will  be  barred  by 
laches  where  no  objection  is  made  concerning  the  regularity  or  validity 
of  the  sale  for  severalmonths,""  or  years,"^  or  where  the  application  to 
vacate  is  not  filed  within  a  reasonable  time."''  But  an  owner  of  the 
equity  of  redemption  who  files  a  bill  three  days  after  the  order  ap- 
proving the  sale,  attacking  the  character  of  the  sale,  is  not  barred  by 
laches."^ 

§  1651.  Grounds  for  refusal  to  complete  sale — ^Formal  irregular- 
ities.— An  irregularity  in  the  foreclosure  proceedings  which  is  merely 
formal,  and  can  not  result  in  injury  to  the  purchaser,  is  no  ground  for 
his  refusing  to  complete  the  purchase;  and  if  on  his  refusal  to  com- 
plete the  purchase  a  resale  is  ordered,  he  is  chargeable  with  the  ex- 

«•  Ledyard  v.  Phillips,  32  Mich.  13.  Ransom,  170  Mass.  303,  49  N.  E.  620 

See  ante  §  1642,  and  post  §  1929.  (sixteen  years) ;  Alabama  &c.  R.  Co. 

^  Ledyard  v.  Phillips,  32  Mich.  13.  v.  Thomas,  86  Miss.  27,  38  So.  770 

"  Cutter   V.    Iowa   Water    Co.,    96  (ten     years) ;      Brown     v.     James 

Fed.  777.  (Miss.),  24  So.   908;    Coe  v.  Rock- 

"■Bullard  V.  Green,  10  Mich.  268  man,  126  Wis.   515,  106   N.  W.  290 

(six  months);  Goodwin  v.  Burns,  1  (five  years,  by  statute). 
Mich.  N.  P.  228  (six  months).  ""Thompson  v.  Browne,  10  S.  Dak. 

"  Ayers  v.  McRae,  71  Ark.  209,  72  344,  73  N.  W.  194. 
S.  W.   52    (four  years);    Connaugh-        '"' Senft  v.  Vanek,  209  111.  361,  70 

ton  V.  Bernard,  84  Md.  577,  36  Atl.  N.  E.  720. 
265    (twenty   years);    Fennyery   v. 


279  DEED  AND   TITLE    CONVEYED  §    1651. 

penses  of  it.**  A  formal  irregularity  in  foreclosure  will  be  deemed 
to  be  waived  by  a  defendant  who,  with  notice  thereof,  surrenders  pos- 
session to  the  purchaser  for  a  valuable  consideration."^ 

Judicial  sales  must  be  conducted  with  the  utmost  fairness  and 
good  faith;  and  if  a  purchaser  at  a  sale  under  a  decree  of  fore- 
closure of  a  junior  mortgage  is  by  false  representations  induced  to  be- 
lieve that  the  proceeds  of  the  sale  will  be  applied  to  payment  of  the 
prior  mortgage,  and  that  he  would  take  a  clear  title,  the  sale  will  be 
set  aside;"*  and  so  also  it  will  be  set  aside  where  the  purchaser 
thought  he  was  buying  an  absolute  title  to  the  land,  and  not  one  sub- 
ject to  the  first  mortgage."''  The  purchaser  has  a  right  to  insist  upon 
the  terms  of  his  purchase  being  complied  with.  Where  by  agree- 
ment of  the  parties  the  referee  sold  the  premises  on  time,  the  pur- 
chaser can  not  be  compelled  to  pay  cash."' 

But  where  the  agent  of  a  first  mortgagee  just  before  the  sale  in- 
quired of  the  sheriff  the  amount  of  the  first  lien  and  the  sheriff  gave 
him  the  amount  of  both  the  first  and  second  liens,  and  the  agent  bid 
this  amount,  which  was  accepted,  and  the  sale  was  confirmed,  it  was 
held  that  the  purchaser  was  bound  by  the  sale  and  could  not  recover 
the  excess  of  his  bid  over  the  correct  amount  of  the  first  mortgage 
lien,  for  it  was  no  part  of  the  sheriff's  duty  to  inform  the  creditor  of 
the  amount  of  his  lien,  as  the  latter  had  the  same  means  of  ascertain- 
ing the  facts  as  the  sheriff  had."" 

VII.    Deed  and  Title  Conveyed 

Section  Section 

1652.  Deed  executed  to  third  person.  1G58.  Emblements. 

1653.  Delivery  of  deed.  1659.  Rents  and  profits. 

1654.  Title      conveyed — Intervening  1660.  Mortgagee  purchasing. 

liens  and   incumbrances  ex-  1661.  Rights     under     certificate     of 
tinguished.  purchase — Ejectment. 

1655.  Errors  in  deed.  1662.  Sale  unaffected  by  subsequent 

1656.  After-acquired  title.  appeal. 

1657.  Fixtures. 


"•Knight  V.  Moloney,  4  Hun   (N.  California   Bank   v.   Cerf,   142   Cal. 

Y.)    33;    Farmers'   Loan   &c.   Co.   v.  303,  75  Pac.  902. 

Bankers'  &c.  Tel.  Co.,  119  N.  Y.  15,  »=  Trilling  v.  Schumitsch,  67  "Wis. 

23  N.  E.  173.    Where  a  judgment  in  186,  30  N.  "W.  222. 

foreclosure  did  not  specify  the  char-  »» Paulett  v.  Peabody,  3  Nebr.  196. 

acter   of  the  money   for  which   the  »' Shiveley    v.    Jones,    6    B.    Mon. 

property  should  be  sold,  the  sheriff's  (Ky.)    274.      See   also   Vanderkemp 

notice  of  sale  designating  "gold  coin  v.  Shelton,  11  Paige  (N.  Y.)   28. 

of  the  United  States"  was  not  such  "» Rhodes  v.   Dutcher,   6   Hun    (N. 

an  irregularity  as  would  require  the  Y.)  453. 

setting   aside   of  the  sale.     Anglo-  ™Parm  Land  Mtg.  &c.  Co.  v.  Hop- 
kins, 63  Kans.  678,  66  Pac.  1015. 
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§  1652.  Deed  executed  to  third  person. — It  is  a  recognized  practice 
to  allow  another  person  to  be  substituted  for  the  purchaser,  and  to 
take  the  deed  directly  to  himself.^  Any  equitable  rights  or  liens  ac- 
quired by  third  persons  against  the  original  purchaser  before  the  as- 
signment are  protected.  Where  the  original  purchaser  had  entered 
into  a  contract  of  sale  of  the  premises  with  another,  and  had  died,  in 
the  absence  of  his  heir  the  court  ordered  a  conveyance  to  the  substituted 
purchaser,  and  the  payment  of  the  money  into  court.^  Where  there 
are  two  or  more  assignees  of  the  purchaser,  the  court  upon  motion 
will  decide  between  them  which  is  entitled  to  the  deed.* 

If  the  purchase  be  made  by  a  third  person  for  the  mortgagor,  who 
pays  the  price,  the  mortgagor  is  entitled  to  a  release  of  the  mortgage 
upon  tendering  the  deed  to  be  signed.* 

§  1653.  Delivery  of  deed. — The  process  of  divesting  a  mortgagor 
of  his  title  is  incomplete  until  the  execution  and  delivery  of  the 
sheriff's  deed  after  the  foreclosure  sale.°  Upon  compliance  with  the 
terms  of  sale,  and  expiration  of  the  period  of  redemption,  if  any,  the 
purchaser  is  entitled  to  a  deed,"  duly  executed  by  the  proper  officer,' 


'McClure  v.  Englehardt,  17  111. 
47;  Splahn  v.  Gillespie,  48  Ind.  397; 
Ehleringer  v.  Moriarity,  10  Iowa  78; 
Culver  V.  McKeown,  43  Mich.  322,  5 
N.  "W.  422;  Bensieck  v.  Cook,  110 
Mo.  173,  19  S.  W.  642;  Massey  v. 
Young,  73  Mo.  260;  Proctor  v.  Far- 
nam,  5  Paige  (N.  Y.)  619;  Rorer  on 
Jud.  Sales,  145;  Vale  v.  Davenport, 
6  Ves.  615;  Rigby  v.  McNamara,  6 
Ves.  515.  See  also  Wood  v.  Mann,  3 
Sumn.  (U.  S.)  318,  Fed.  Cas.  No. 
17954;  Currier  v.  Teske,  84  Nebr. 
60,  120  N.  W.  1015;  Virginia-Caro- 
lina  Chemical  Co.  v.  McLucas,  87  S. 
Car.  350,  69  S.  E.  670  (liability  of 
assignee  for  Interest  on  bid).  A 
quitclaim  deed  from  a  purchaser  at 
a  foreclosure  sale,  executed  pend- 
ing appeal  from  an  order  of  con- 
firmation, entitles  the  grantee  to  the 
benefit  of  the  sheriff's  deed  when 
executed.  McLean  v.  McCormick,  4 
Nebr.  (UnofC.)  187,  93  N.  "W.  697. 

=  Pearce  v.  Pearce,  7  Sim.  138. 

=  Proctor  V.  Farman,  5  Paige  Ch. 
(N.  Y.)  614.  Where  no  sheriff's 
deed  was  issued  upon  foreclosure, 
and  the  original  owner  became  the 
assignee  of  the  certificate  of  sale, 
his  title  was  not  divested.    Keller  v. 


Harrison,  151  Iowa  320,  128  N.  W. 
851,  Ann.  Cas.  1913A,  300. 

*Bush  V.  Macklin,  87  Ky.  482,  9 
S.  W.  420. 

^Bickel  V.  Wessinger,  58  Ore.  98, 
113  Pac.  34. 

'  Schaeppi  v.  Bartholomae,  217  111. 
105,  75  N.  E.  447,  1  L.  R.  A.  (N.  S.) 
1079;  Carroll  v.  Haigh,  108  111.  App. 
264;  Reformed  Episcopal  Church  v. 
Mullowney,  164  N.  Y.  578,  58  N.  E. 
1093;  Battershall  v.  Davis,  23  How. 
Pr.  (N.  Y.)  383. 

'Farmers'  L.  &c.  Co.  v.  Bankers' 
&c.  Tel.  Co.,  119  N.  Y.  15,  23  N.  E. 
173;  Ex  parte  State  Bank,  21  N. 
Car.  75.  Such  execution  of  the  deed 
may  be  enforced  in  a  suit  for  the 
purpose,  or  upon  motion  where  the 
officer  is  subject  to  summary  orders 
of  th3  court.  Hawkeye  Ins.  Co.  v. 
Maxwell,  119  Iowa  672,  94  N.  W. 
207;  Harrison  v.  Union  Trust  Co.,  80 
Hun  463,  62  N.  Y.  St.  276,  30  N.  Y. 
S.  443,  affd.  144  N.  Y.  326,  39  N.  E. 
353;  Union  Mut.  L.  Ins.  Co.  v.  Win 
dett,  36  Fed.  838.  See  also  Knicker- 
bocker Trust  Co.  V.  Oneonta  &q.  R. 
Co.,  134  App.  Div.  775,  119  N.  Y. 
S.  304;  Van  Camp  v.  Weber,  27  S. 
Dak.  276,  130  N.  W.  591.    Where  the 
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and  recorded  in  conformity  mth  statute,  where  so  required.'  Mere 
lapse  of  time  after  foreclosure  sale  will  not  deprive  the  purchaser  or 
those  holding  under  him  of  their  interest  in  the  land,  nor  prevent 
them  from  obtaining  a  deed.* 

The  master's  deed  passes  the  title  to  the  purchaser  at  the  moment  of 
delivery,  though  the  sale  has  not  been  confirmed.^"  From  that  time 
the  property  is  at  his  risk,  and  having  accepted  the  deed  he  can  not 
repudiate  the  contract.^^  From  that  time,  and  from  that  time  only, 
the  cotenancy  of  a  purchaser  of  the  interest  of  a  tenant  in  common 
sold  on  foreclosure  commences,  with  the  liability  of  accounting  for 
rents  and  profits,  repairs  and  improvements.^^  The  confirmation  re- 
lates back  to  the  date  of  the  sale  and  gives  effect  to  the  deed  from  that 
time.^^  The  holder  of  the  deed  has  prima  facie  a  valid  title  to  the  land 
described  in  it,^*  and  the  deed  duly  executed  is  prima  facie  evidence 
of  the  truth  of  its  recitals.^'  In  England  the  practice  is  to  withhold 
the  deed  until  the  final  order  confirming  the  sale  is  made  absolute,  but 
the  confirmation  relates  back  to  the  delivering  of  the  deed,  and  gives  it 
effect  from  that  time.^^ 


sheriff  conducting  a  foreclosure  sale 
executed  a  deed  to  the  purchaser, 
instead  of  issuing  him  a  certificate 
of  sale,  the  owner  who  had  not  at- 
tempted to  redeem  could  not  object 
to  the  form  of  the  conveyance 
thirty-five  years  later.  Fairview 
Inv.  Co.  v.  Lamberson,  25  Idaho  72, 
136  Pac.  606. 

"Miller  v.  McLaughlin,  141  Mich. 
433,  104  N.  W.  780. 

» Bell  v.  Diesem,  86  Kans.  364,  121 
Pac.  335.  The  sheriff  may  volun- 
tarily execute  the  deed  after  a  lapse 
of  several  years,  though  he  had  pre- 
viously resisted  a  mandamus  to 
compel  him  to  execute  such  deed. 
Talbot  V.  Cook,  57  Ore.  535,  112  Pac. 
709.  A  deed  executed  four  years 
after  the  redemption  period  had  ex- 
pired will  not  be  disturbed.  Mc- 
Cauley  v.  Jones,  34  Mont.  375,  86 
Pac.  422,  115  Am.  St.  538. 

"Mitchell  V.  Bartlett,  51  N.  Y. 
447,  52  Barb.  319;  Fort  v.  Burch,  6 
Barb.  (N.  Y.)  60;  Fuller  v.  Von 
Geesen,  4  Hill  (N.  Y.)  171,  4  How. 
Pr.  182.  See  also  Jones  v.  Burden, 
20  Ala.  382;  Jones  v.  Hiller,  65  Fla. 
532,  62  So.  583.  The  legal  title  can 
not  vest  until  delivery  of  the  deed. 
Mitchell  V.  Bartlett,  51  N.  Y.  447. 
The  deed  takes  effect  as  of  the  date 


of  the  mortgage.  Allis  v.  Foley 
(Minn.),  147  N.  W.  670;  Farr  v. 
Semmler,  24  S.  Dak.  290,  123  N.  W. 
835.  Where  neither  the  decree  of 
foreclosure  nor  the  certificate  of 
purchase  purported  to  vest  title  in 
the  purchaser,  and  the  purchaser 
neglected  to  obtain  his  deed  within 
five  years  after  expiration  of  the 
period  of  redemption,  the  purchaser 
acquired  no  title  to  the  property. 
Bradley  v.  Lightoap,  201  111.  511,  66 
N.  B.  546.  In  Colorado,  by  statute, 
a  sheriff's  deed  made  in  pursuance 
of  a  certificate  of  sale  upon  fore- 
closure, need  not  be  executed  under 
an  order  of  court  approving  the 
sale.  De  Cunto  v.  Johnson,  18  Colo. 
App.  220,  70  Pac.  955.  For  form  of 
sheriff's  or  referee's  deed  used  in 
New  York,  see  5  Wait's  Prac.  225, 
226. 

"Jones  v.  Burden,  20  Ala.  382. 

^  Davis  V.  Chapman,  36  Fed.  42. 

^^Lathrop  v.  Nelson,  4  Dill.  (U. 
S.)   194. 

"  Simerson  v.  Branch  Bank,  12 
Ala.  205;  Jackson  v.  Warren,  32  III. 
331. 

"=" Avers  v.  Casey,  72  N.  J.  L.  223, 
61  Atl.  452. 

"Ex  parte  Minor.  11  Ves.  559. 
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The  practice  in  this  country  in  this  regard  is  not  tiniform.  The  bet- 
ter practice  is  to  report  the  sale  and  obtain  a  coniirmation  of  it  be- 
fore the  delivery  of  the  deed;  but  in  some  states,  and  especially  in 
those  in  which  a  time  for  redemption  is  allowed  after  the  sale,  it  is 
the  practice  to  delay  the  report  until  the  deed  is  executed  and  deliv- 
ered.^' If  in  such  case  the  mortgagor  delays  to  move  for  the  filing 
of  the  report  and  the  setting  aside  of  the  sale  until  the  deed  is  de- 
livered, he  is  regarded  as  waiving  all  objections  to  the  sale  which  are 
merely  formal.^^ 

When  a  judgment  in  foreclosure  provides  that  the  purchaser  shall 
be  let  into  possession  upon  production  of  the  referee's  deed,  the  pur- 
chaser acquires  no  title  or  right  of  possession  until  the  delivery  of 
the  deed  to  him,  and  therefore  he  is  not  entitled  to  the  rents  from  the 
time  of  sale  by  relation  back,  although  he  is  charged  with  interest  on 
the  purchase-money  from  that  time;  until  the  deed  is  given,  the 
owner  of  the  equity  is  entitled  to  the  possession  of  the  land  and  to 
the  rents.^°  Upon  the  delivery  of  the  deed  the  purchaser  is  entitled 
to  the  proper  process  of  court  for  the  delivery  of  possession  to  him  as 
against  all  the  defendants  who  were  before  the  court.^"  When  con- 
summated by  the  deed,  the  sale  passes  as  against  them  the  entire  estate 
held  by  the  mortgagor,  whatever  it  may  have  been  at  the  date  of  the 
mortgage;  and  the  purchaser  is  entitled  upon  the  receipt  of  his  deed 
to  the  possession  of  the  premises,  even  though  the  plaintifE  pending  the 
action  has  conveyed  the  property  to  one  of  the  defendants.^^  If  the 
mortgagee  be  the  purchaser,  and  before  a  deed  is  made  receives  from 
the  mortgagor  the  amount  of  the  decree,  the  sale  and  confirmation 
under  it  are  rendered  void.^^ 

The  sale  under  the  decree  of  foreclosure  conveys  a  clear  and  ab- 

"  In  Illinois  this  was  the  practice  foreclosure  providing  that  the  pur- 

before   the   enactment   allowing   re-  chaser  shall  be   entitled   to  posses- 

demption  after  the  sale.     But  since  sion  on  the  production  of  his  deed, 

this  statute  the  report  is  not  gener-  and  that  the  mortgagor  and  receiver 

ally  made   until   after   the   deed   is  shall  join  in  the  deed,   necessarily 

executed   and   delivered,   and   some-  implies  that  the   referee  shall  exe- 

times  it  is  never  reported  and  con-  cute     a     deed     to     the     purchaser, 

firmed  at  all.    Walker  v.  Schum,  42  Farmers'  Loan  &c.  Co.  v.  Merchants' 

111.  462.     See  also  Carroll  v.  Haigh,  Telegraph  Co.,  119  N.  Y.  15,  23  N. 

108  111.  App.  264.  E.  173. 

"Walker   v.    Schum,   42   111.   462;  =°Prisbie  v.   Fogarty,   34   Cal.   11. 

Fergus   v.   Woodworth,   44   111.   374,  See  post  §§  1663-1667. 

379.  ^  Montgomery   v.    Middlemiss,    21 

"Mitchell    V.    Bartlett,    51    N.    Y.  Cal.   103;    Belloo   v.   Rogers,   9   Cal. 

447;  Strong  v.  Dollner,  2  Sandt.  (N.  123,  125. 

Y.)  444.    But  see  Lathrop  v.  Nelson,  ^•'Applegate  v.  Kingman,  17  Nebr. 

4  Dill.  (U.  S.)  194.    A  judgment  in  338,  22  N.  W.  765. 
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solute  title  as  against  all  parties  to  the  suit  and  their  privies.^'  From 
the  time  of  record,  the  sheriff's  deed  takes  precedence  over  all  out- 
standing conveyances  and  incumbrances  executed  by  the  judgment 
debtor,  which  were  not  recorded  and  of  which  the  purchaser  had  no 
notice.^*  "When  a  junior  mortgagee  is  a  party  defendant  to  a  fore- 
closure bill  in  which  there  is  a  prayer  that  he  be  decreed  to  redeem, 
and  when  the  priority  of  the  plaintiff's  mortgage  is  found  or  con- 
ceded, and  a  sale  is  ordered  in  default  of  payment,  declaring  the  right 
of  the  debtor  to  redeem  to  be  forever  barred,  a  similar  order  as  to 
right  of  redemption  by  the  junior  mortgagee  is  not  substantially,  or 
even  formally  necessary.  In  such  case  a  junior  mortgagee,  who  stands 
by  while  the  sale  is  made  and  confirmed,  must  be  deemed,  in  equity, 
to  have  waived  his  right  to  redeem.^^  A  decree  in  such  a  suit  that 
the  sale  is  to  be  made  subject  to  the  rights  of  the  junior  mortgagee 
and  of  intervening  creditors,  and  reserving  to  the  court  the  right 
to  make  further  orders  and  directions,  and  providing  that  no  sale 
shall  be  binding  until  reported  to  the  court  for  its  approval,  and  a 
subsequent  order  that  the  property  shall  be  sold  subject  to  the  future 
adjudication  as  to  such  rights,  and  the  property  conveyed  subject 
thereto,  while  it  warrants  a  contention  that  the  court  intended  to 
make  a  future  disposition  of  the  claims  of  such  parties,  does  not 
authorize  the  junior  mortgagee  to  wait  for  a  period  of  seven  years 
before  attempting  to  enforce  his  alleged  rights;  and  such  delay  de- 
prives him  of  the  right  to  ask  the  aid  of  a  court  of  equity  in  enforcing 
them.^® 

Whether  the  death  of  the  mortgagor,  a  party  to  the  foreclosure  suit, 
after  the,  decree  and  sale  under  it,  but  before  the  officer  charged  with 
the  execution  of  the  decree  has  executed  and  delivered  the  deed,  af- 
fects the  title  under  the  sale,  is  a  question  upon  which  the  Supreme 
Court  of  Michigan  was  equally  divided.  It  would  seem,  however,  that 
the  death  of  the  mortgagor  at  that  stage  of  the  proceedings  would  not 
affect  the  subsequent  confirmation  of  the  officer's  report  and  his  de- 
livery of  the  deed.^^ 

§  1654.  Title  conveyed — Intervening  liens  and  Incumbrances  ex- 
tinguished.— As  the  title  of  the  purchaser  relates  back  to  the  time  of 

==>  Chicago,  D.  &c.  R.   Co.  v.  Fos-  Rapids  &c.  R.  Co.,  159  TJ.  S.  278,  40 

dick,  106  U.  S.  47,  68,  27  L.  ed.  47,  L.  ed.  150,  16  Sup.  Ct.  1. 

1  Sup.  Ct.  10;    Lansing  v.  Goelet,  9  ™  Simmons    v.    Burlington,    Cedar 

Cow.  (N.  Y.)  346,  391.  Rapids  &  N.  R.  Co.,  159  U.  S.  278, 

^Getchell    v.    Roberts,    75    Nebr.  40  L.  ed.  150,  16  Sup.  Ct.  1. 

688,  106  N.  W.  781.  "Hochgraef  v.  Hendrie,  66  Mich. 

=«  Simmons   v.    Burlington,    Cedar  556,  34  N.  W.  15. 
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the  execution  of  the  mortgage,  it  does  not  matter  to  him  what  dis- 
position the  mortgagor  may  afterward  have  made  of  the  property  if 
the  foreclosure  is  perfect.  All  conditions  and  reservations  and  ease- 
ments,^^ as  well  as  all  junior  liens,'''  mortgages  or  other  incumbrances,'" 
afterward  imposed  upon  the  property  are  extinguished,  and  the  pur- 
chaser under  foreclosure  of  the  senior  mortgage  takes  the  property  free 
therefrom.  In  this  respect  the  purchaser's  rights  are  the  same  whether 
the  sale  be  under  a  decree  of  a  court  of  equity,  under  a  judgment 
in  scire  facias,  or  under  a  power  in  the  mortgage  or  trust  deed.  The 
title  takes  effect  by  virtue  of  the  original  deed;  the  sale  carries  that 
title,  and  cuts  off  all  liens  and  interests  created  subsequent  to  the 


®  Stanislaus  "Water  Co.  v.  Bach- 
man,  152  Cal.  716,  93  Pac.  858,  15 
L.  R.  A.  (N.  S.)  359;  Briggs  v.  Chi- 
cago,  Kans.  &  W.  Co.,  56  Kans.  526, 
43  Pac.  1131  (railroad  right  of 
way) ;  Leavenworth  Lodge  v.  Byers, 
54  Kans.  323,  38  Pac.  261  (party 
wall);  Arterburn  v.  Beard,  86  Nebr: 
733,  126  N.  W.  379;  Beardslee  v. 
New  Berlin  Light  &c.  Co.,  207  N.  Y. 
34,  100  N.  E.  434,  reversing  140  App. 
Div.  942,  125  N.  Y.  S.  112  (right 
to  overflow  land ) ;  King  v.  McCully, 
38  Pa.  St.  76  (right  of  way);  Bull's 
Petition,  15  R.  I.  534,  10  Atl.  484. 

™  Logan  V.  Stleff,  36  Pla.  473,  18 
So.  762  (judgment  lien);  Englehart- 
Hitchcock  Co.  v.  Central  Inv.  Co., 
136  Ga.  564,  71  S.  E.  787  (liens  for 
improvements);  Heinroth  v.  Frost, 
250  111.  102,  95  N.  E.  65  (judgment 
lien) ;  Davis  v.  Conn.  Mut.  Life  Ins. 
Co.,  84  111.  508  (mechanic's  lien); 
Shaw  V.  Heisey,  84  Iowa  468;  Hart 
V.  Beardsley,  67  Nebr.  145,  93  N.  W. 
423.  See  also  Fletcher  v.  416  West 
33d  St.  Realty  Co.,  77  Misc.  280,  135 
N.  Y.  S.  1046  (liens  accruing  after 
sale). 

="  Fowler  v.  Hart,  13  How.  (U.  S.) 
373,  14  L.  ed.  186;  Capehart  v.  Mc- 
Gahey,  132  Ala.  334,  31  So.  503;  Gil- 
mer V.  Smith,  103  Ala.  228,  15  So. 
COS;  Simerson  v.  Decatur  Branch 
Bank,  12  Ala.  205;  Ford  v.  Harri- 
son, 69  Ark.  205,  62  S.  "W.  59,  86 
Am.  St.  192;  Felton  v.  Le  Breton, 
92  Cal.  457,  28  Pac.  490;  Englehart- 
Hitchcock  Co.  v.  Central  Inv.  Co., 
136  Ga.  564,  71  S.  E.  787;  Heinroth 
V.  Frost,  250  111.  102,  95  N.  E.  65; 


State  Bank  v.  Wilson,  9  111.  57; 
Duesterberg  v.  Swartzel,  115  Ind. 
180,  17  N.  B.  155  (subject  to  redemp- 
tion) ;  Coleman  v.  Witherspoon,  76 
Ind.  285;  Schnantz  v.  Schellhaus,  37 
Ind.  85;  Hamilton  v.  State,  1  Ind. 
128;  Heinss  v.  Henry,  127  La.  770, 
54  So.  24;  Ball  v.  New  Orleans,  52 
La.  Ann.  1550,  28  So.  109;  Payne  v. 
Eaton,  27  La.  Ann.  160;  McNeil  v. 
Hauck,  24  La.  Ann.  328;  Huzzey  v. 
Heffernan,  143  Mass.  232,  9  N.  B. 
570  (without  redemption);  Bovey- 
De  Laittre  Lumber  Co.  v.  Tucker, 
48  Minn.  223,  50  N.  W.  1038;  Bain- 
bridge  V.  Woodburn,  52  Miss.  95; 
Smith  V.  Millard,  11  Nebr.  609,  10 
N.  W.  529;  Hopkins  v.  Wolley,  81 
N.  Y.  77;  Continental  Ins.  Co.  v. 
Reeve,  135  App.  Div.  737,  119  N.  Y. 
S.  901;  Caccia  v.  Brooklyn  Union 
&c.  R.  Co.,  98  App.  Div.  294,  90  N.  Y. 
S.  582;  Ross  v.  Boardman,  22  Hun 
(N.  Y.)  527;  Nichols  v.  Tingstad, 
10  N.  Dak.  172,  86  N.  W.  694;  Pin- 
ney  v.  Merchants'  Nat.  Bank,  71 
Ohio  St.  173,  72  N.  E.  884;  Roberts 
V.  Doren,  10  Ohio  Dec.  349;  Seidle 
V.  Holmes,  185  Pa.  St.  549,  40  Atl. 
567;  Stewart  v.  Groce,  42  S.  Car. 
500,  20  S.  E.  411;  Hampshire  v. 
Greeves  (Tex.),  143  S.  W.  147.  See 
also  Tessier  v.  Bourgeois,  38  La. 
Ann.  256;  Arterburn  v.  Beard,  86 
Nebr.  733,  126  N.  W.  379;  Nye  &c. 
Co.  V.  Fahrenholz,  49  Nebr.  276,  68 
N.  W.  498,  59  Am.  St.  540;  Conrad 
V.  Susquehanna  Bldg.  &c.  Assn.,  2 
Pa.  Cas.  499,  4  Atl.  177;  Whitehead 
V.  Purnell,  2  Miles  (Pa.)   434. 
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mortgage."^  The  purchaser  becomes  privy  in  estate  -with  the  mort- 
gagee and  not  with  the  mortgagor,  except  in  respect  to  the  estate  as 
it  existed  when  the  mortgage  was  executed.^^  The  mortgagee  is  not 
bound  by  judgments  or  decrees  affecting  the  mortgaged  property  ren- 
dered in  suits  begun  by  third  persons  after  the  execution  of  the  mort- 
gage, unless  the  mortgagee  is  made  a  party  to  it,  and  the  rights  of  a 
purchaser  at  a  foreclosure  sale  are  the  same  as  those  of  the  mortgagee, 
and  relate  back  to  the  mortgage.^'  A  purchaser  at  a  foreclosure  sale 
takes  title  free  of  an  easement  upon  a  part  of  the  mortgaged  land  used 
by  the  mortgagor  at  the  time  the  mortgage  was  executed,  but  not  re- 
served in  the  mortgage.  It  may  be  presumed  that  the  easement  was 
abandoned  by  the  mortgagor  when  he  omitted  to  mention  or  reserve 
it  from  the  operation  of  the  mortgage.'* 

Title  acquired  by  foreclosure  relates  back  to  the  date  of  the  mort- 
gage, so  as  to  cut  off  intervening  equities  and  rights.^'  If  all  sub- 
sequent purchasers  and  incumbrancers  are  made  parties  to  the  bill, 
the  title  under  the  mortgage  foreclosed  is  perfected  to  an  absolute 
one.  In  such  case  the  purchaser  at  foreclosure  sale  acquires  all  the 
right,  title  and  interest  of  the  mortgagor  at  the  time  of  the  making  of 
the  mortgage;'"  together  with  any  after-acquired  right  or  title  inuring 

»i  Champion   v.   Hinkle,   45   N.   J.  277,  45  N.  E.  269;  Ballinger  v.  Bour- 

Eq.  162,  16  Atl.  701;  Rector  v.  Mack,  land,  87   111.   513,  29  Am.  Rep.   69; 

93  N.  Y.  488;  Pardee  v.  Steward,  37  Taylor  v.  Kearn,  68  111.  339;  Bibbler 

Hun  (N.  Y.)  259.  v.  Walker,  69  Ind.  362;   Hamilton  v. 

=^Secor  v.  Singleton,  41  Fed.  725;  State,  1  Ind.  128;   Poweshiek  Co.  v. 

Mathes  v.  Cover,  43  Iowa  512.  Dennison,  36  Iowa  244,  14  Am.  Rep. 

»=  Boutwell  V.  Steiner,  84  Ala.  307,  521;    Ferguson   v.    Cloon,    89    Kans. 

4  So.  184,  5  Am.   St.  375;    Coles  v.  202,  131  Pac.  144;  Duncan  v.  Ameri- 

Allen,  64  Ala.   98;    Logan  v.   Stieff,  can   Standard  Asphalt   Co.,   26   Ky. 

36  Fla.  473,  18  So.  762;    Mathes  v.  L.  1067,   83   S.  W.  124;    Marston  v. 

Cover,     43     Iowa     512;     Pierce     v.  Marston,  45   Maine  412;    Haynes  v. 

Faunce,   47    Maine    507;    Powers  v.  Wellington,  25  Maine  458;  Ritger  v. 

Heath,  20  Mo.  319;  Cromwell  v.  Mc-  Parker,  8  Cush.  (Mass.)  145;  Brown 

Lean,  123  N.  Y.  474,  25  N.  B.  932;  ■  v.  Tyler,  8  Gray  (Mass.)  135,  69  Am. 

Shattuck  V.  Bascom,  105  N.  Y.   3^,  Dec.  239;  Cook  v.  Bertram,  86  Mich. 

12  N.  E.  283 ;  Looney  V.  Simpson,  87  356,     49     N.    W.     42;     Watkins     v. 

lex.  109,  26  S.  W.  1065.  Hackett,    20    Minn.    106;     Hardy    v. 

=*  Wells  V.  Garbutt,  132  N.  Y.  430,  Atkinson,  136  Mo.  App.  595,  118  S. 

30  N.  E.  978.  W.   516;    Snyder  v.   Chicago   &c.   R. 

=» Logan  V.  Stieff,  36  Fla.  473,  18  Co.,    112    Mo.    527,    20    S.    W.    885; 

So.  764;   Gamble  v.  Horr,  40  Mich.  Meads  v.  Hutchinson,  111  Mo.  620, 

561.  •  19    S.   W.    1111;    Herzog   v.    Union 

=°Secor  v.  Singleton,  41  Fed.  725;  Debenture  Co.    (Nebr.),  144  N.  W. 

Freelon  v.  Adrian,  161  Cal.  13,  118  814;    Arterburn  v.   Beard,   86  Nebr. 

Pac.   220;    Leet  v.   Armbruster,   143  733,  126  N.  W.  379;  Currier  v.  Teske, 

Cal.  663,  77  Pac.  653;  Webb  v.  Win-  84  Nebr.  60,  120  N.  W.  1015;    Lin- 

ter  (Cal.),  65  Pac.  1028;   McMillan  v.  coin  v.  Lincoln  St.  R.  Co.,  75  Nebr. 

Richards,   9   Cal.   365,   70   Am.   Dec.  523,  106  N.  W.  317,  121  Am.  St.  816; 

655;   McMahlll  v.  Torrence,  163  111.  Hart  v.  Beardsley,  67  Nebr.  145,  93 
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in  equity  to  his  beneflt.^^  In  jurisdictions  where  the  mortgage  passes 
the  legal  title,  the  purchaser  also  acquires  the  title  of  the  mortgagee.'^ 
He  obtains  the  title  of  all  the  parties  to  the  suit,  whether  their  title 
be  that  which  is  set  forth  in  the  bill  or  not.  Whatever  the  title  of  the 
parties  to  the  suit  may  be,  that  is  what  the  court  undertakes  to  sell,  and 
what  the  purchaser  is  entitled  to  have  conveyed  to  him.^*    But  the  title 

S.  386  (description  of  tract);  Peo- 
ple's Trust  Co.  v.  Tonkonogy,  144 
App.  Div.  333,  128  N.  Y.  S.  1055; 
Thompson  v.  Bender,  51  Tex.  Civ. 
App.  81,  111  S.  W.  170  (partnership 
property);  Eggborn  v.  Smith,  114 
Va.  745,  77  S.  E.  593  (rock,  earth 
and  waste  constituting  realty).  The 
mortgagee,  judgment  creditor,  or 
other  purchaser  at  foreclosure  sale 
acquires  only  the  title  and  interest 
of  the  mortgagor.  London  &c.  Bank 
V.  Dexter  Horton  &  Co.,  126  Fed.  593; 
Bishop  V.  Van  Winkle  (Ky.),  117 
S.  "W.  345;  Schwartz  v.  Rehfuss,  129 
App.  Div.  630,  114  N.  Y.  S.  92,  af- 
firmed 198  N.  Y.  585,  92  N.  E.  1101. 
The  title  of  a  mortgagee  purchasing 
is  derived  from  the  sale,  not  from 
the  mortgage.  Sinclair  v.  Gunzen- 
hauser,  179  Ind.  78,  98  N.  E.  37.  If 
the  mortgage  was  of  an  undivided 
interest  in  common  with  others,  the 
purchaser  acquires  the  same  inter- 
est. Mahoney  v.  Middleton,  41  Cal. 
41. 

"See  post  §  1656. 

=«  Baldwin  v.  Howell,  45  N.  J.  Eq. 
519,  15  Atl.  236;  Champion  v. 
Hinkle,  45  N.  J.  Eq.  162,  16  Atl.  701; 
Caccia  v.  Brooklyn  Union  &c.  R.  Co., 
98  App.  Div.  294,  90  N.  Y.  S.  582; 
Marshall  v.  United  States  Trust  Co., 
93  App.  Div.  252,  87  N.  Y.  S.  147; 
Frische  v.  Kramer,  16  Ohio  125,  47 
Am.  Dec.  368;  Ames  v.  Storer,  98 
Wis.  372,  74  N.  W.  101,  67  Am.  St. 
813.  See  also  Ferguson  v.  Cloon,  89 
Kans.  202,  131  Pac.  144  (reversion- 
ary interest  of  mortgagee);  Jones 
V.  Williams,  155  N.  Car.  179,  71  S. 
E.  222,  36  L.  R.  A.  (N.  S.)  426.  A 
deed  from  a  trustee  in  a  mortgage 
conveys  whatever  title  he  had. 
Chesapeake  Beach  R.  Co.  v.  Wash- 
ington, P.  &c.  R.  Co.,  199  U.  S.  247, 
26  Sup.  Ct.  25,  50  L.  ed.  175. 

™Dutro  V.  Kennedy,  9  Mont.  101, 
22  Pac.  763;  Hart  v.  Beardsley,  67 
Nebr.  145,  93  N.  W.  423;   Young  v. 


N.  W.  423;  Wimpfheimer  v.  Pru- 
dential Ins.  Co.,  56  N.  J.  Eq.  585,  39 
Atl.  916;  Henninger  v.  Heald,  52  N. 
J.  Eq.  431,  29  Atl.  190;  Wells  v. 
Garbutt,  132  N.  Y.  430,  30  N.  E.  978; 
Christ  Church  v.  Mack,  93  N.  Y. 
488;  People's  Trust  Co.  v.  Tonkon- 
ogy, 144  App.  Div.  333,  128  N.  Y.  S. 
1055;  Insurance  Co.  v.  Reeve,  135 
App.  Div.  737,  119  N.  Y.  S.  901; 
Commonwealth  Mtg.  Co.  v.  De  Wait- 
off,  135  App.  Div.  33,  119  N.  Y.  S. 
781;  Caccia  v.  Brooklyn  Union  &c. 
R.  Co.,  98  App.  Div.  294,  90  N.  Y. 
S.  582;  Slattery  v.  Schwannecke,  44 
Hun  (N.  Y.)  75;  Vroom  v.  Ditmas, 
4  Paige  (N.  Y.)  526,  531;  Sherrod 
V.  Vass,  128  N.  Car.  49,  38  S.  E.  133; 
Brockschmidt  v.  Archer,  64  Ohio  St. 
502,  60  N.  E.  623;  Carter  v.  Walker, 
2  Ohio  St.  339;  Watson  v.  Dundee 
M.  &  T.  I.  Co.,  12  Ore.  474;  Sellwood 
V.  Gray,  11  Ore.  534;  De  Haven  v. 
Landell,  31  Pa.  St.  120;  West 
Branch  Bank  v.  Chester,  11  Pa.  St. 
282,  51  Am.  Dec.  547;  Beall  Co.  v. 
Weston,  83  S.  Car.  491,  65  S.  E.  823; 
Tant  V.  Gess,  37  S.  Car.  489,  16  S.  E. 
472;  Bradford  v.  Knowles  (Tex.  Civ. 
App.),  24  S.  W.  1095;  Merz  v. 
Mehner,  67  Wash.  135,  120  Pac.  893; 
Young  V.  Davis,  50  Wash.  504,  97 
Pac.  506,  126  Am.  St.  910;  Eaton  v. 
Tallmadge,  22  Wis.  526;  Hodson  v. 
Treat,  7  Wis.  263.  See  also  Vicks- 
burg  V.  Vicksburg  Water-Works  Co., 
202  U.  S.  453,  50  L.  ed.  1102,  26  Sup. 
Ct.  660  (contractual  rights  in- 
cluded) ;  Hill  V.  Denton,  74  Ark. 
463,  86  S.  W.  402;  Bell  v.  Diesem, 
86  Kans.  364,  121  Pac.  335  (equitable 
title  acquired) ;  Robinson  v.  Sulli- 
van, 102  Miss.  581,  59  So.  846  (ven- 
dor's lien  included) ;  Hendricks  v. 
Calloway,  211  Mo.  536,  111  S.  W.  60; 
McCarty  v.  Downes,  146  N.  Y.  S. 
973;  Brody,  Adler  &  Koch  Co.  v. 
Hochstadter,  144  N.  Y.  S.  631;  In 
re  Block  Bounded  by  Chauncey 
Street,  155  App.  Div.  483,  140  N.  Y. 
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conveyed  the  purchaser  is  no  stronger  than  that  possessed  by  the 
mortgagor,*"  and  may  be  subject  to  a  right  of  dower*^  or  homestead,*^ 
or  taxes,*"  or  any  conditions,  reservations  or  restrictions  in  the  deed 
by  which  the  mortgagor  acquired  title.**  The  purchaser's  title  will 
also  be  subject  to  easements  and  servitudes  created  by  the  mortgagor*' 
'or  leases  executed  by  him,  prior  to  the  mortgage.*"  The  rule  of  caveat 
emptor  applies  to  a  sale  on  foreclosure,  and  neither  law  nor  equity 
can  aid  the  purchaser  to  obtain  a  title  under  the  sale  and  deed.*' 

The  fact  that  the  purchaser  at  a  foreclosure  sale  under  a  first 
mortgage  had  previously  bought  the  equity  subject  to  a  second  mort- 
gage, which  he  did  not  expressly  stipulate  to  pay,  does  not  prevent 
his  acquiring  a  perfect  title  against  that  mortgage  by  the  purchase.** 
The  mortgagor  is  estopped  from  denying  the  title  he  has  set  forth  in 
his  mortgage,*'  and  all  the  parties  to  the  foreclosure  suit  are  estopped 
from  disputing  the  title  acquired  by  the  purchaser  under  the  sale.'"' 
The  purchaser  occupies  the  same  position,  as  to  the  priority  of  claims 
or  liens  on  the  property,  that  the  mortgagee  did.'"^ 


Brand,  15  Nebr.  601  (quoting  text) ; 
Champion  v.  Hinkle,  45  N.  J.  Eq. 
162,  16  All.  701;  Mount  v.  Manhat- 
tan Co.,  43  N.  J.  Eq.  25,  9  Atl.  114; 
Carter  v.  Walker,  2  Ohio  St.  339; 
Zollman  v.  Moore,  21  Grat.  (Va.) 
313;  Tallman  v.  Ely,  6  Wis.  2^4; 
Gillett  V.  Eaton,  6  Wis.  30.  See  also 
Coomes  v.  Fray,  141  Ky.  740,  133  S. 
W.  758;  Young  v.  Davis,  50  Wash. 
504,  97  Pac.  506   (equitable  title). 

"Goulding  Fertilizer  Co.  v. 
Blanchard,  178  Ala.  298,  59  So.  485; 
Webb  v.  Winter  (Cal.),  65  Pac. 
1028;  Rudd  v.  Travelers'  Ins.  Co., 
24  Ky.  L.  2141,  73  S.  W.  759;  Van- 
dervort  v.  Finnell  (Nebr.),  148  N. 
W.  332  (life  estate);  Currier  v. 
Teske,  93  Nebr.  7,  139  N.  W.  622 
(life  estate);  Bushey  v.  National 
State  Bank,  72  N.  J.  Eq.  466,  66  Atl. 
592  (tax  lien);  Schwartz  v.  Reh- 
fuss,  129  App.  Div.  630,  114  N.  Y. 
S   92 

'^Fletcher  v.  Hall,  135  Ga.  28,  68 
S.  E.  793;  Scott  v.  Lane,  109  N.  Car. 
154,  13  S.  B.  772;  Hughes  v.  Hodges, 
102  N.  Car.  236,  262,  9  S.  E.  437. 

«Parrott  v.  Kumpf,  102  111.  423; 
School  Trustees  v.  Arnold,  58  III. 
App.  103.  See  also  Powers  v.  Pense, 
20  Wyo.  327,  123  Pac.  925. 

'^  Bushey  v.  National  State  Bank, 


72  N.  J.  Eq.  466,  66  Atl.  592,  affd. 
75  N.  J.  Eq.  296,  78  Atl.  1134. 

"Duclaud  V.  Rousseau,  2  La.  Ann. 
168;  Gilchrist  v.  Foxen,  95  Wis.  428, 
70  N.  W.  585.  But  see  Wheeler  v. 
Dunning,  33  Hun  (N.  Y.)  205;  State 
Medical  College  v.  Zeigler,  17  Ohio 
St.  52. 

"Dahlberg  v.  Haeberle,  71  N.  J. 
L.  514,  59  Atl.  92;  New  York  L.  Ins. 
&c.  Co.  V.  Milnor,  1  Barb.  Ch.  (N. 
Y.)  353;  King  v.  McCully,  38  Pa.  St. 
76;  McLemore  v.  Charleston  &c.  R. 
Co.,  Ill  Tenn.  639,  69  S.  W.  338. 
See  also  Wells  v.  Garbutt,  132  N.  Y. 
430,  30  N.  E.  978;  Thompson  v. 
Somerville,  16  Barb.   (N.  Y.)   469. 

«West  V.  Herrod,  1  Pa.  Cas.  330, 
2  Atl.  871;  Wilkinson  v.  Hiyer,  30 
Pittsb.  Leg.  J.  (N.  S.)  (Pa.)  85; 
Gregory  v.  Rosenkrans,  72  Wis.  220, 
39  N.  W.  378,  1  L.  R.  A.  176. 

«  Hutson  V.  Wood,  263  111.  376,  105 
N.  E.   343. 

"Brown  v.  Winter,  14  Cal.  31. 

"Vallejo  Land  Assn.  v.  Viera,  48 
Cal.  572. 

"McGee  v.  Smith,  16  N.  J.  Eq. 
462;  White  v.  Evans,  47  Barb.  (N. 
Y.)  179;  Holden  v.  Sackett,  12  Abb. 
Pr.  (N.  Y.)  473. 

"  Davis  V.  Connecticut  Mut.  Life 
Ins.  Co.,  84  111.  508. 
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If  the  mortgage  was  a  forgery,  and  the  persons  purporting  to  have 
executed  the  same  were  not  served  by  process  in  the  foreclosure  suit, 
the  purchaser  at  the  foreclosure  sale  acquired  no  title,  and  the  land 
may  be  recovered  from  him  in  an  action  of  ejectment  by  the  rightful 
owners.'^ 

After  a  foreclosure  sale  a  mortgagee  has  no  such  ownership  of  the 
property  as  will  enable  him  to  charge  the  premises  with  a  lien  for 
labor  done  and  materials  furnished.^* 

The  purchaser  acquires  the  benefit  of  a  covenant  of  warranty  con- 
tained in  the  deed  conveying  the  property  to  the  mortgagor,  and  may 
recover  for  a  breach  of  it.°* 

§  1655.  Errors  in  deed. — If  the  master's  deed  by  inadvertence  em- 
braces the  whole  mortgaged  premises,  of  which  a  portion  had  been 
released  from  the  operation  of  the  mortgage  .and  was  excepted  from 
the  operation  of  the  decree,  no  title  to  the  released  portion  passes  to 
the  purchaser.^^  Even  if  this  portion  of  the  premises  had  been  em- 
braced in  the  decree,  but  were  not  offered  at  the  sale,  the  title  would 
not  pass  by  the  conveyance.°°  The  mortgage  is  extinguished  by  fore- 
closure, and  the  fact  that  property  was  omitted  therefrom  by  mistake 
in  the  execution  of  the  instrument,  furnishes  no  ground  for  reforma- 
tion in  equity  for  either  the  mortgage  or  decree  in  foreclosure."' 

Where  a  mortgage,  by  reason  of  an*  error  in  the  description,  did 
not  cover  the  entire  tract  intended  to  be  mortgaged,  and  the  error  was 
first  discovered  after  a  foreclosure  sale  and  conveyance  to  a  pur- 
chaser who  supposed  he  was  buying  the  whole  tract,  he  was  protected 
in  the  possession  of  the  whole.^^  And  it  has  been  held  that  where  there 
is  a  material  defect  in  the  quantity  of  land  acquired  by  the  purchaser, 
or  in  the  value  of  improvements,  he  is  entitled  to  a  corresponding  re- 
duction in  the  amount  of  his  bid.°'  Usually,  however,  the  property 
to  which  the  purchaser  acquires  title  is  coextensive  with  the  descrip- 

=^Pray  v.  Jenkins,  47  Kans.  599,  220;    Schwlckerath   v.    Cooksey,    53 

28  Pac.  716.  Mo.  75;  Waldron  v.  Letson,  15  N.  J. 

™  Davis  V.  Connecticut  Mut.  Life  Eq.  126. 

Ins.  Co.,  84  111.  508.  »» Waldron  v.  Letson,  15  N.  J.  Eq. 

"Mygatt  V.  Coe,  44  Hun   (N.  Y.)  126. 

31.  ""Fowler  v.  Dupassau,  3  Mart.  (0. 

°=Laverty  v.  Moore,  32  Barb.    (N.  S.)     (La.)    574;    Bowdoin   v.    Ham- 

Y.)   347.  mond,    79    Md.    173,    28    Atl.    769 

°°  Laverty  v.  Moore,  33  N.  Y.  658.  (allowance  for  loss  of  buildings  by 

"Stewart  v.  Wilson,  141  Ala.  405,  l:re  after  a  sale);   People's  Bank  v. 

37   So.   550,   109  Am.   St.   33,   citing  Bramlott,   58   S.  Car.   477,   36   S.  E. 

Stephenson  v.  Harris,  131  Ala.  470,  912,    79    Am.     St.     855.      See    also 

31  So.  445;   Miller  v.  Kolb,  47  Ind.  Thompson    v.    Schmieder,    38    Hun 


289  DEED   AND   TITLE    CONVEYED  §    165S 

tion  contained  in  the  mortgage,  the  bill  to  foreclose,  and  the  order  or 
writ  under  which  the  sale  is  made.^" 

After  the  sale  is  completed  and  the  money  paid  over  by  the  pur- 
chaser, he  can  not  have  the  sale  set  aside  and  the  money  repaid  by 
reason  of  a  mistake  in  the  mortgage  deed,  whereby  land  not  belonging 
to  the  mortgagor  was  described  instead  of  his  own  land.°^  Where 
the  error  or  defect  in  the  title  conveyed  can  be  cured,  the  purchaser  is 
entitled  to  an  order  of  court  requiring  confirmatory  deeds,  releases  or 
other  assurances  to  be  executed  to  him,"^  or  he  may  bring  an  action 
to  quiet  his  title,  or  settle  conflicting  claims  to  the  purchase-money."' 

Upon  petition  of  the  purchaser  and  notice  to  the  persons  interested, 
the  court  may  correct  a  clerical  error  in  the  deed  of  the  commissioner 
in  describing  the  premises  sold;"*  or  the  court  may  allow  the  sheriff, 
who  prepared  the  deed  to  correct  an  erroneous  recital.""  An  imma- 
terial error  in  the  description,  such  as  the  designation  of  a  sub- 
division as  a  resubdivision,  will  not  prevent  the  admission  in  evidence 
of  a  sheriff's  deed  executed  upon  foreclosure.""  And  a  misdescription 
of  the  number  of  acres  in  a  trust  deed  and  the  foreclosure  decree  as 
well  as  the  sheriffs  deed  is  immaterial  where  the  tract  was  described 
by  metes  and  bounds."^  Where,  however,  part  of  the  mortgaged  prem- 
ises are  omitted  in  the  complaint  and  advertisement  as  well  as  the 
deed,  the  court  can  not  amend  or  order  the  sheriff  to  deliver  a  deed 
for  the  portion  not  advertised  or  sold."* 

A  referee's  deed  should  name  the  grantee.  Blanks  for  the  name 
of  a  grantee  may  not  be  filled  by  another."'* 

§  1656.  After-acquired  title. — Ordinarily  the  title  ordered  to  be 
sold  is  only  the  title  which  was  held  by  the  mortgagor  at  the  date 

(TSr.  Y.)  504;  Douthit  v.  Hipp,  23  S.  "Longworth  v.  Johnson,  66  Kans. 

Car.    205    (no    allowance   for   small  733,  71  Pac.  260. 

deficiency).  ** Keener  v.   Wilkinson,   33   Colo. 

«°McGee   v.    Smith,   16   N.   J.   Eq.  445,  80  Pac.  1043.     See  also  Downes 

462.  V.  Wenninger,  207  N.  Y.  286,  100  N. 

^  Neal  v   Gillaspy,  56  Ind.  451,  26  E.  814,  reversing  150  App.  Dlv.  914, 

Am.  Rep.  37.  135   N.   Y.   S.   1109    (direction  of  a 

"^Henderson  v.  Grammar,  66  Cal.  boundary). 

332,  5  Pac.  488;   Westfall  v.   Stark,  "Anderson    v.    Casey-Swasey    Co. 

24  Ind.  377;    Graham  v.   Bleakie,  2  (Tex.    Civ.    App.),    120    S.    W.    918 

Daly   (N.  Y.)   55.  (undivided  interest  in  160  acres  iii- 

«=  Crawford  v.  Chicago,  B.  &c.  R.  stead  of  320  acres). 

Co.,  112  111.  314;  Banks  v.  Allen,  127  "'Adams    v.    Reynolds,    65    N.    .T. 

Mich.  80,  86  N.  W.  383;  Waldron  v.  Eq.    232,    55    Atl.    1003;    Bunch    v. 

Letson,  15  N.  J.  Eq.  126;  Herrick  v.  Thomblison   (Ore.),  135  Pac.  879. 

Mann    6  N   J.  Eq.  460.  ■''a  March   v.    Marasco,    150    N.    Y. 

"Walsh  V.  Colby,   153   Mich.   602,  S.   792. 
117  N.  W.  207. 

19 — Jo.\Es  Mtg. — Vol.  III. 
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of  the  mortgage.  °°  But  a  title  subsequently  acquired  by  the  mort- 
gagor will  generally  be  subjected  to  the  lien  of  the  mortgage  when  that 
contains  full  covenants  of  warranty,'"  even  if  it  was  given  to  secure 
the  purchase-money  of  land,  the  title  of  which  proves  defective  and 
the  mortgagor  makes  it  good  from  another  source,  the  mortgagee 
having  conveyed  to  him  without  covenants  and  without  fraud  ;'^  and 
even  a  title  acquired  by  a  purchaser  from  the  mortgagor  after  his 
purchase  may,  under  equitable  circumstances,  be  subjected  to  the  lien 
in  the  same  manner.  But  in  order  to  subject  such  after-acquired 
title  to  sale,  the  facts  should  be  set  forth  in  the  complaint,  and  the 
decree  should  expressly  cover  the  after-acquired  title.'^ 

Where  a  man  and  wife,  owning  an  undivided  half  interest  in  a  lot, 
gave  a  mortgage  covering  the  entire  lot,  without  covenants  of  title  or 
warranty,  and  pending  foreclosure,  the  wife  inherited  the  other  half 
interest,  it  was  held  that  the  subsequently-acquired  interest  of  the  wife 
did  not  inure  to  the  purchaser  under  the  mortgage.'^ 

A  title  acquired  by  the  owner  under  a  tax  sale  before  the  sale  under 
the  mortgage  passes  to  the  purchaser.  This  rule  holds  good  even  in 
ease  the  assessment  on  which  the  taxes  were  levied  was  made  after 
the  decree  of  foreclosure,  where  the  foreclosure  sale  was  made  after 
the  tax  sale ;  for  it  is  the  duty  of  the  person  who  was  the  owner  at  the 
time  the  taxes  were  levied,  and  became  payable,  to  pay  them.'*  The 
deed  also  passes  the  title  or  interest  of  the  mortgagor,  including  that 
arising  under  any  tax  certificate  or  deed  held  by  him  at  the  time  of 
the  sale." 

§  1657.  Fixtures. — ^The  purchaser's  deed  taking  efEect  by  relation 
at  the  date  of  the  mortgage  passes  the  property  as  it  then  was,  with 

"SscoT  V.  Singleton,  41  Fed.  725;  259;  New  York  Water  Co.  v.  Crow, 

San   Francisco   v.   Lawton,   18   Cal.  110  App.  Div.  32,  96  N.  Y.  S.  899. 

465,   79   Am.  Dec.   187;    Watliins  v.  See   also   Brennan   v.   Eggeman,   73 

Hackett,   20    Minn.    106;    Caccia   v.  Mich.  658,  41  N.  "W.  840. 

Brooklyn  Union  &c.  R.  Co.,  98  App.  "  Hitchcock  v.  Fortier,  65  111.  239. 

Div.  294,  90  N.  Y.  S.  582;  De  Haven  Otherwise  where  the  mortgage  con- 

Y.  Landell,  31  Pa.  St.  120.  tained   no    covenants    of   warranty. 

"  Land    Assn.    v.    Viera,    48    Cal.  Smith  v.  De  Russy,  29  N.  J.  Eq.  407. 

572;    San  Francisco  v.   Lawton,  18  '^Kreichbaum  t.   Melton,  49   Cal. 

Cal.  465,  79  Am.  Dec.  187;   Clark  v.  50. 

Baker,    14    Cal.    612,    76    Am.    Dec.  "Brennan  v.  Eggeman,  73  Mich. 

449;  Bozarth  v.  Largent,  128  111.  95,  658,  41  N.  W.  840. 

21  N.  E.  218;  Bybee  v.  Hageman,  66  "Barnard  v.  Wilson,  74  Cal.  512, 

111.  519;  Haggerty  v.  Byrne,  75  Ind.  16  Pac.  307. 

499;   Rice  v.  Kelso,  57  Iowa  115,  7  '"Ames  v.  Storer,  98  Wis.  372,  74 

N.  W.  3,  10  N.  W.  335;   Brayton  v.  N.  W.  101;   Tallman  v.  Ely,  6  Wis. 

Merithew,   56   Mich.  166,   22   N.  W.  244. 
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all  fixtures  subsequently  annexed  by  the  mortgagor,  sucli  as  an  engine 
and  boilers  used  in  a  flour-mill  and  permanently  attached  to  the 
premises.'"  The  rule,  that  whatever  is  fixed  to  the  freehold  becomes 
a  part  of  it,  applies  as  strictly  between  the  mortgagor  and  mortgagee  as 
between  vendor  and  vendee.'^  And  accordingly  all  fixtures  placed  on 
mortgaged  premises  after  execution  of  the  mortgage,  pass  to  the  pur- 
chaser on  foreclosure  sale,  under  the  same  rule.'^  The  purchaser  ac- 
quires title  to  the  fixtures  as  a  part  of  the  realty.  If  they  are  wrong- 
fully severed  by  any  one  after  the  sale,  though  before  the  execution 
of  a  deed  to  the  purchaser,  he  may  sue  for  them  in  trover,  take  them 
by  replevin,^'  may  recover  damages  in  an  action  of  waste,*"  or  may  en- 
join their  removal.*^  The  court  may  in  the  foreclosure  suit,  before 
entering  a  decree  of  sale,  determine  whether  a  building,  removed  from 
the  mortgaged  land  and  sold,  is  still  subject  to  the  lien.*^ 

Where  the  owner  of  real  estate,  with  a  flour-mill  thereon,  subject  to 
a  mortgage  duly  recorded,  procured  new  machinery  therefor  on  credit, 
upon  agreement  that  the  title  to  the  machinery  should  not  pass  until 
payment,  and  the  machinery  was  attached  to  the  realty  as  intended,  it 
was  held  that  the  purchaser  upon  foreclosure  took  title  to  the  ma- 
chinery as  against  the  vendor  of  it,  notwithstanding  the  contract  and 
failure  to  pay.*^ 

A  mortgagee  who  comes  into  possession  of  the  premises,  by  virtue 
of  a  decree  of  strict  foreclosure,  acquires  title  to  a  barn  erected  on  the 

"Sands  v.   Pfeiffer,   10   Cal.   258;  v.   Dewey,   54   Barb.    (N.   Y.)    455; 

Winslow  V.  Merchants'  Ins.  Co.,  45  Gardner  v.  Finley,  19  Barb.  (N.  Y.) 

Mass.   306,  38   Am.   Dec.   368.     Fix-  317;    Miller  v.   Plumb,   6   Cow.    (N. 

tures  may  of  course  be  reserved  by  Y.)  665,  16  Am.  Dec.  456;  Robinson 

agreement.    Richards  v.  Gilbert,  116  v.    Preswlck,   3    Edw.   Cb.    (N.    Y.) 

Ga.  382,  42  S.  E.  715.     See  ante  §§  246;   Main  v.  Schwarzwaelder,  4  E. 

428-452.  D.  Smith    (N.  Y.)   273;    Babcock  v. 

"Dutro  V.  Kennedy,  9  Mont.  101,  Utter,  32  How.  Pr.   (N.  Y.)   439,  1 

22  Pac.  763;   Gardner  v.  Finley,  19  Abb.    App.    Dec.    27;     Sullivan    v. 

Barb.  (N.  Y.)  317;  Miller  v.  Plumb,  Toole,   26   Hun    (N.   Y.)    203;    Can- 

6   Cow.    (N.  Y.)    665,   16   Am.   Dec.  ning  v.  Owen,  22  R.  I.  624,  48  Atl. 

456;  Robinson  v.  Preswick,  3  Edw.  1033,  84  Am.  St.  858;  Gunderson  v. 

Ch.    (N.  Y.)    246.     See  also   Union  Swarthout,  104  Wis.  186,  80  N.  W. 

Bank   v.    Emerson,    15    Mass.    159;  465,  76  Am.  St.  860;  Lackas  v.  Bahl, 

Walker  v.  Sherman,  20  Wend.    (N.  43  Wis.  53. 

Y.)  636.  "See  ante  §§  453-455. 

"Sands  v.   Pfeiffer,   10   Cal.   258;  «» Lackas  v.  Bahl,  43  Wis.  53. 

Clore  V.  Lambert,  78  Ky.  224;  Wight  ''Dutro  v.  Kennedy,  9  Mont.  101, 

V.  Gray,  73  Maine  297;  Union  Bank  22  Pac.  763. 

V.  Emerson,  15  Mass.  159;    Lord  v.  '"Partridge     v.     Hemenway,      89 

Detroit   Sav.   Bank,   132   Mich.   510,  Mich.'  454,  50  N.  W.  1084.     See  ante 

93  N.  W.  1063;   Voorhees  v.  McGin-  §  1446. 

nis,  48  N.  Y.  278;  Snedeker  v.  War-  *=Bass  Foundry  &c.  Works  v.  Gal- 
ring,  12  N.  Y.  170;  Bishop  v.  Bishop,  lentine,  99  Ind.  525. 
11  N.  Y.  123,  62  Am.  Dec.  68;  Rice 
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premises  during  the  pendency  of  the  foreclosure  suit  by  a  stranger 
with  permission  of  the  mortgagor.** 

§  1658.  Emblements. — The  purchaser  is  entitled  to  the  crops  grow- 
ing at  the  time  of  the  sale  to  him,  in  preference  to  the  mortgagor  or 
any  one  claiming  under  him  whose  claim  originated  subsequently  to 
the  mortgage;*^  and  he  is  entitled  in  preference  to  one  who  bids  off 
the  property  at  a  sale  subsequently  made  by  the  assignee  in  bank- 
ruptcy of  the  mortgagor.'" 

After  the  sale,  while  awaiting  confirmation  thereof,  and  a  delivery 
of  the  deed  and  possession,  the  purchaser  may,  it  seems,  upon  applica- 


« Preston  v.  Briggs,  16  Vt.  124. 

°°  Montgomery  v.  Merrill,  65  Cal. 
432,  4  Pac.  414;  Anderson  v.  Strauss, 
98  111.  485;  Rankin  v.  Kinsey,  7 
Bradw.  (111.)  215;  Sugden  v.  Beas- 
ley,  7  Bradw.  (111.)  71  (quoting 
text) ;  Heavilon  v.  Farmers'  Bank, 
81  Ind.  249;  Jones  v.  Thomas,  8 
Blackf.  (Ind.)  428;  Richards  v. 
Knight,  78  Iowa  69,  71,  42  N.  "W. 
584;  Downard  v.  Groff,  40  Iowa  597; 
Missouri  Val.  Land  Co.  t.  Barwick, 
50  Kans.  57,  31  Pac.  685;  Goodwin 
V.  Smith,  49  Kans.  351,  31  Pac.  153, 
17  L.  R.  A.  284,  33  Am.  St.  373  (rule 
applied  against  mortgagor's  ten- 
ant); Beckman  v.  Sikes,  35  Kans. 
120;  GaranHo  v.  Cooley,  33  Kans. 
137,  5  Pac.  766;  Chapman  v.  Veach, 
32  Kans.  167,  4  Pac.  100;  Smith  v. 
Hague,  25  Kans.  246;  Rardin  v. 
Baldwin,  9  Kans.  App.  516,  60  Pac. 
1097  (rule  applied  against  tenant); 
Skilton  V.  Harrel,  5  Kans.  App.  753, 
47  Pac.  177;  Shockey  v.  Johntz,  2 
Kans.  App.  483,  43  Pac.  993;  Perley 
V.  Chase,  79  Maine  519,  11  Atl.  418; 
VvTooton  V.  White,  90  Md.  64,  44  Atl. 
1026  (quoting  text) ;  Ruggles  v. 
First  Nat.  Bank,  43  Mich.  192,  5  N. 
W.  257;  Scriven  v.  Moote,  36  Mich. 
64;  Reily  v.  Carter,  75  Miss.  798,  23 
So.  435,  65  Am.  St.  621;  Reed  v. 
Swan,  133  Mo.  100,  34  S.  "W.  483 
(rule  applied  against  tenant);  Hay- 
den  V.  Burkemper,  101  Mo.  644,  14 
S.  W.  767;  Wallace  v.  Cherry,  32  Mo. 
App.  436;  Howell  v.  Schenck,  24  N. 
J.  L.  89;  Calvin  v.  Shimer  (N.  J.), 
15  Atl.  255;  Batterman  v.  Albright, 
122  N.  Y.  484,  25  N.  B.  856;  Sher- 
man V.  Willett,  42  N.  Y.  146;  Shep- 
ard  V.  Philbrick,  2  Den.  (N.  Y.)  174; 


Lane  v.  King,  8  Wend.  (N.  Y.)  584, 
24  Am.  Dec.  105  (rule  applied 
against  tenant) ;  Gillett  v.  Balcolm, 
6  Barb.  (N.  Y.)  370;  Parker  v. 
Storts,  15  Ohio  St.  351;  Jones  v. 
Adams,  37  Ore.  473,  59  Pac.  811,  62 
Pac.  16,  50  L.  R.  A.  388;  Crews  v. 
Pendleton,  1  Leigh  (Va.)  297,  19 
Am.  Dec.  750;  Kerr  v.  Hill,  27  W. 
Va.  576;  Gregory  v.  Rosenkrans,  72 
Wis.  220,  39  N.  W.  378;  Allen  v. 
Elderkin,  62  Wis.  627,  22  N.  W.  842. 
See  also  Nichols  v.  Lappin,  105  Mo. 
App.  401,  79  S.  W.  995;  Howell  v. 
Schenck,  24  N.  J.  L.  89.  But  see 
Aldrich  v.  Bank  of  Ohiowa,  64  Nebr. 
276,  89  N.  W.  772,  57  L.  R.  A.  920, 
97  Am.  St.  643;  Cassell  v.  Ashley,  3 
Nebr.  (Unoff.)  787,  92  N.  W.  1035. 
In  Batterman  v.  Albright,  122  N.  Y. 
484,  25  N.  B.  856,  Judge  Bradley,  de- 
livering the  judgment,  said:  "The 
doctrine  peculiar  to  growing 
crops,  originating  in  considerations 
deemed  beneficial  to  the  interests  of 
agriculture,  has  remained  sub- 
stantially unchanged,  and  the  rule, 
as  stated  in  Lane  v.  King,  8  Wend. 
(N.  Y.)  584,  24  Am.  Dec.  105,  was 
not  only  followed  in  some  of  the 
cases  before  cited,  but  that  case  and 
its  doctrine  have  more  recently  been 
judicially  cited  and  referred  to 
with  approval  in  this  state."  Cit- 
ing Harris  v.  Frink,  24  N.  Y.  31; 
Samson  v.  Roe,  65  N.  Y.  411.  In 
Cassilly  v.  Rhodes,  12  Ohio  88,  it 
was  held  that  a  tenant  of  the  mort- 
gagor was  entitled  to  the  annual 
crops.    See  ante  §  697. 

=»  Gillett  V.  Balcolm,  6  Barb.    (N. 
Y.)   370. 
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tion  to  the  court,  have  an  injunction,  restraining  the  mortgagor  and 
others  claiming  under  him  from  meddling  with  the  crops.'^  But  it 
has  been  held  that  an  injunction  will  not  be  granted  to  restrain  the 
mortgagor's  vendee  from  removing  timber,  where  he  was  not  a  party 
to  the  foreclosure.*^  Before  confirmation  the  purchaser's  title  is  not 
sufficient  to  enable  him  to  maintain  replevin  for  crops  that  have  been 
severed  by  the  person  in  possession.*®  The  confirmation  of  the  sale 
relates  back  to  the  sale,  and  entitles  the  purchaser  to  the  crops  from 
that  time  if  no  equities  prevent  and  due  notice  has  been  given  to  in- 
terested parties.*" 

If  the  growing  crop  be  expressly  reserved  at  the  sale,  it  having 
been  previously  sold  by  the  mortgagee  as  administrator  of  the  mort- 
gagor, the  purchaser  acquires  no  title  to  it.®^  And  if  there  was  a  valid 
agreement  between  the  mortgagor  and  the  mortgagee  that  the  crops 
should  not  be  subject  to  the  sale,  the  purchaser  acquires  no  title.'^ 
But  the  sherifE  or  other  officer  in  selling  has  no  authority  to  reserve 
the  way-growing  crops.  If  he  does  so,  but  does  not  make  the  reserva- 
tion in  the  deed,  it  will  pass  the  crops  to  the  purchaser.®^  If  the  crops 
are  harvested  before  the  foreclosure  sale,  they  generally  belong  to  the 
mortgagor  or  his  tenant,  and  not  to  the  foreclosure  purchaser."*  But 
there  must  be  an  actual  severance  of  the  crops,  and  sale  without  sev- 
erance before  foreclosure  can  not  defeat  the  foreclosure  purchaser.'' 

The  rule  in  regard  to  crops  applies  as  well  to  trees  and  shrubs  grow- 
ing in  a  nursery.  "The  rule,  as  between  mortgagor  and  mortgagee, 
as  to  crops  growing  on  mortgaged  premises,  is  no  less  favorable  to  the 

"Frink  v.   Roe,   70   Cal.  296,  11  Tabacos  v.  Ganson,  13  Phil.    (Pa.) 

Pac.  820;   Emerson  v.  Samsome,  41  472. 

Cal.  552;  Missouri  Land  Co.  v.  Bar-  '^Bayton  v.  Dakln,  103  Mich.  65, 

wick,   50    Kans.    57,    31    Pac.    685;  61  N.  W.  349;  Congden  v.  Sanford, 

Farlin  v.  Sook,  30  Kans.  402,  1  Pac.  Lalor  Sup.  (N.  Y.)  196. 

123;  Galbreath  v.  Drought,  29  Kans.  "» Howell  v.  Schenck,  24  N.  J.  L. 

711;  Ruggles  v.  First  Nat.  Bank,  43  89. 

Mich.  192,  5  N.  W.  257;   Morse  v.  ""Vogt    v.    Cunningham,    50    Mo. 

Bank,  47  N.  J.  Eq.  279,  20  Atl.  961;  App.   136;    Hayden   v.    Burkemper, 

Walker  v.  Hill,  22  N.  J.  Eq.  513;  40  Mo.  App.  346. 

Mutual  Life  Ins.  Co.  v.  Blgler,  79  »=  Anderson  v.  Strauss,  98  111.  485; 

N.  Y.  568.  Jones  v.  Thomas,  8  Blackf.   (Ind.) 

■*  Van  Derveer  T.  Tallman,  1  N.  J.  428;    Beckman  v.    Sikes,   35   Kans. 

Eq.  9.  120,  10  Pac.  592;  Wootton  v.  White, 

^Woehler  v.  Endter,  46  Wis.  301,  90  Md.  64,  44  Atl.  1026,  78  Am.  St. 

50  N.  W.  1099.  425.     But  see  White  v.  Pulley,  27 

"■Ruggles  V.  First  Nat.  Bank,  43  Fed.  436;  First  Nat.  Bank  v.  Beegle, 

Mich.  192,  5  N.  W.  257.  52  Kans.  709,  35  Pac.  814,  39  Am. 

"Sherman   v.   Willett,   42   N.   Y.  St.   365;    Willis  v.  Moore,   59   Tex. 

146.    See  also  Compania  General  de  628,  46  Am.  Rep.  284;  McKinney  v. 

Williams  (Tex.),  45  S.  W.  335. 
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claim  of  the  plaintifE  than  that  relating  to  nursery  trees,  which  par- 
take of  the  same  character,  and  the  principle  applicable  to  both  in 
such  case  may  be  treated  as  the  same."°°  Where  a  mortgagee  releases 
the  timber  on  mortgaged  lands,  but  the  release  is  not  recorded,  the 
purchaser  at  foreclosure  sale  under  the  mortgage  receives  a  good  title 
to  the  timber,  although  he  learns  of  such  release  before  paying  the  pur- 
chase-price and  receiving  his  deed.*''  Where  the  mortgagor  fraud- 
ulently cuts  down  and  removes  timber  after  commencement  of  fore- 
closure proceedings,  the  timber  remains  liable  to  satisfaction  of  the 
mortgage.'* 

This  rule  uniformly  prevails  where  the  common  law  on  the  sub- 
ject of  mortgages  remains  in  force.  Even  in  some  states  in  which  a 
mortgagee  is  regarded  as  a  security  merely,  the  title  remaining  in  the 
mortgagor,  the  rule  is  the  same.  In  an  important  case  on  this  sub- 
ject in  New  York  the  court  says :  "Our  attention  is  called  to  no  reason 
why  the  considerations  upon  which  the  doctrine  relating  to  emble- 
ments was  founded,  and  has  since  been  observed,  are  now  any  less 
entitled  to  sanction  than  formerly.  The  fact  that  the  right  to  eject- 
ment is  taken  away  from  the  mortgagee  by  the  statute,  and  the  mort- 
gage reduced  to  a  mere  chose  in  action,  secured  by  lien  upon  the  land 
while  the  defeasance  remains  effectual,  does  not  seem  to  have  any 
essential  bearing  upon  tl:e  question,  inasmuch  as  the  perfecting  of 
title  under  it  has  relation  to  the  time  it  became  a  lien."'° 

"Batterman  v.  Albright,  122  N.  Y.  his  grantee,  who  had  entered  under 

484,  25  N.  B.  856.    Bradley,  J.  said:  the  title  perfected  by  the   sale  on 

"It  may  be  observed  that  the  doc-  foreclosure,     and     the     conveyance 

trine  applicable  to  growing  crops  is  made  pursuant  to  it."     Citing  Lane 

distinguishable    from   that   relating  v.    King,    8    Wend.     (N.    Y.)     584; 

to  other  personal  property  on  land,  Sherman  v.  Willett,  42  N.  Y.  146; 

as    between    grantor    and    grantee  Jewett  v.   Keenholts,   16   Barb.    (N. 

and  mortgagor  and  mortgagee.    The  Y.)   193;   Gillett  v.  Balcom,  6  Barb, 

theory  on  which  it  rests  is  that  they,  (N.  Y.)    370;   Aldrich  v.  Reynolds, 

in    some    sense,    appertain    to    the  1  Barb.  Ch.    (N.  Y.)    613;    Shepard 

realty;    and    the    general,   rule,    as  v.  Philbrick,  2  Denio    (N.  Y.)   174; 

declared  from  an  early  day  by  text  Adams  v.  Beadle,  47  Iowa  439.    See 

and  judicial  writers,  is  that  a  party  also   Sandlin  v.   Anders    (Ala.),   65 

entering    into    possession    by    title  So.    376;    Hamilton   v.   Austin,   36 

paramount  to  the  right  of  the  tenant  Hun   (N.  Y.)   138. 
takes  them.    *      *    *    And  while  the        "Barber   v.    Wadsworth,    115    N. 

plaintiff    (a  purchaser  upon  execu-  Car.  29,  20  S.  E.  178;   Beaufort  &c. 

tion    against   the   mortgagor,   prior  Lbr.  Co.  v.  Dail,  111  N.  Car.  120,  15 

to  the  foreclosure  sale),  as  against  S.  E.  941. 

the  mortgagor,  and  without  liability       "  Higgins  v.  Chamberlin,  32  N.  J. 

to  the  mortgagee,  may  have  taken  Eq.  566;   Lull  v.  Matthews,  19  Vt. 

the  nursery  trees  from  the  premises  322. 

prior  to  the  time  of  the  foreclosure        ""Batterman   V.   Albright,   122   N. 

of   the   mortgage,   he   had   no   such  Y.  484,  25  N.  E.  856. 
right  as  against  the  purchaser  or 
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But  in  some  other  states  where  a  mortgage  creates  no  estate  in  the 
mortgagee,  but  confers  on  him  only  a  lien,  the  mortgagor  or  his  tenant 
may  claim  the  crops  which  have  matured  at  the  time  of  the  fore- 
closure.^ In  such  states  the  mortgagor  is  entitled  to  the  possession 
and  use  of  the  land,  and  to  the  crops  grown  thereon,  until  his  right 
is  divested  by  appropriate  judicial  proceedings.  The  title  to  the  land 
remains  in  the  mortgagor,  and  his  right  to  control  and  dispose  of  the 
annual  crops  remains  in  him,  at  least  until  a  receiver  is  appointed 
and  obtains  possession.  The  fact  that  the  mortgage  debt  is  due,  and 
that  the  mortgagor  is  in  default,  does  not  of  itself  divest  him  of  the 
right  to  control  and  dispose  of  the  crops.  The  crop  is  chattel  prop- 
erty, which  the  mortgagor  has  a  right  to  sell,  and,  if  he  sells  the  same 
prior  to  the  appointment  of  a  receiver,  the  purchaser  obtains  a  good 
title.2 


§  1659.  Eents  and  profits. — Generally,  a  purchaser  at  foreclosure 
sale  is  not  entitled  to  rents  or  profits  accruing  before  foreclosure,^ 
or  during  the  pendency  of  foreclosure  proceedings.*    The  rents  ac- 


1  Richards  v.  Knight,  78  Iowa  69, 
42  N.  W.  584;  Hecht  v.  Dettman,  56 
Iowa  679,  7  N.  W.  495,  10  N.  W.  241; 
Caldwell  v.  Alsop,  48  Kans.  571,  29 
Pac.  1150;  Heavilon  v.  Farmers' 
Bank,  81  Ind.  249,  reversing  Jones 
V.  Thomas,  8  Blackf.  (Ind.)  428, 
which  was  decided  when  the  rule 
in  Indiana  was  that  a  mortgage 
creates  an  estate  in  the  mortgagee. 
Gregory  v.  Rosenkrans,  72  Wis.  220, 
39  N.  W.  378;  Allen  v.  Elderkin,  62 
Wis.  627,  22  N.  W.  842.  In  Beck- 
man  V.  Sikes,  35  Kans.  120,  10  Pac. 
592,  the  mortgagor  planted  a  crop 
of  corn  after  the  foreclosure  of  the 
mortgage,  and  it  was  immature  and 
growing  when  the  land  was  sold 
pursuant  to  the  decree  of  fore- 
closure, and  it  was  held  that  the 
crop  passed  by  the  sale  to  the  pur- 
chaser. 

=  Hecht  V.  Dettman,  56  Iowa  679, 
7  N.  W.  495,  10  N.  W.  241;  Caldwell 
V.  Alsop,  48  Kans.  571,  29  Pac.  1150, 
per  Johnson,  J.  But  a  mortgage 
sale  does  not  affect  the  right  of  a 
tenant  of  the  mortgagor  to  crops 
growing  on  the  mortgaged  land, 
where  such  tenant  was  not  made  a 
party  to  the  foreclosure  proceed- 
ings. St.  John  V.  Swain,  14  N.  Y. 
S.  743.     See  ante  §  1522. 


=  In  re  Foster,  Fed.  Cas.  No.  4963, 
6  Ben.  (U.  S.)  268,  affd.  Fed.  Cas. 
No.  4981;  Pendola  v.  Alexanderson, 
67  Cal.  337,  7  Pac.  756;  Gandy  v. 
Coleman.  196  111.  189,  63  N.  E.  625; 
Owsley  V.  Neeves,  179  111.  App.  61; 
Schaeppi  v.  Bartholomae,  118  111. 
App.  316;  Jackson  v.  King,  62  Kans. 
850,  62  Pac.  655;  Thompson  v.  Rat- 
cliff,  45  La.  Ann.  474,  12  So.  524; 
Wathen  v.  Glass,  54  Miss.  382;  Gar- 
rett V.  Dewart,  43  Pa.  St.  342,  82 
Am.  Dec.  570. 

*Standish  v.  Musgrove,  223  111. 
500,  79  N.  E.  161;  Silverman  v. 
Northwestern  Mut.  L.  Ins.  Co.,  5 
111.  App.  124;  Chaffe  v.  Purdy,  43 
La.  Ann.  389,  8  So.  923;  Bowman  v. 
McKleroy,  14  La.  Ann.  587;  Thomp- 
son V.  Ramsey,  72  N.  J.  Eq.  457, 
66  Atl.  588;  Argall  v.  Pitts,  78  N. 
y.  239;  Talbot's  Appeal,  2  Walk. 
(Pa.)  67.  See  also  Lamorere  v.  Cox, 
32  La.  Ann.  1045;  Plattsburgh  Bank 
V.  Piatt,  1  Paige  (N.  Y.)  464.  The 
purchaser  is  not  entitled  to  rents 
accruing  between  the  time  of  the 
decree  and  the  sale.  Whitney  v. 
Allen,  21  Cal.  233.  A  purchaser  at 
an  irregular  foreclosure  is  charge- 
able for  rent.  Johnson  v.  Davis 
(Ala.),  60  So.  799. 


§  1659 
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cruing  between  the  day  of  sale  and  the  delivery  of  the  deed  belong  to 
the  owner  of  the  equity  of  redemption,  and  not  to  the  purchaser,  as 
they  go  with  the  possession,  or  the  right  of  possession ;  and  generally 
the  purchaser  is  not  entitled  to  possession,  or  to  the  rents,  until  he  has 
made  a  demand  for  possession  under  his  deed."  If,  however,  the  pur- 
chaser is  already  in  possession  under  a  former  purchase  at  a  sale  not 
confirmed,  he  is  entitled  to  the  rents  from  the  date  of  the  confirmation 
of  the  last  report  of  sale."  And  it  is  held  that  the  purchaser  is  en- 
titled to  the  rents  and  profits  from  the  time  he  becomes  vested  with 
the  title  and  right  of  possession.'' 

The  purchaser  is  entitled  to  rents  from  the  tenants  notwithstanding 
they  have  paid  the  rent  in  advance  to  the  mortgagor  for  a  period 
extending  beyond  the  time  of  the  delivery  of  the  deed  to  the  purchaser.* 


"  Condon  v.  Marley,  7  Kans.  App. 
383,  51  Pac.  924;  Lombard  Invest- 
ment Co.  V.  Burton,  5  Kans.  App. 
201,  47  Pac.  154;  Taliaferro  v.  Gay, 
78  Ky.  496;  Continental  Ins.  Co.  v. 
Reeve,  149  App.  Div.  835,  134  N.  Y. 
S.  78;  Mitchell  v.  Bartlett,  52  Barb. 
(N.  Y.)  319;  Astor  V.  Turner,  11 
Paige  (N.  Y.)  436,  43  Am.  Dec.  766; 
Clason  V.  Corley,  5  Sandf.  (N.  Y.) 
447.  See  also  Longley  v.  Wilk,  171 
111.  App.  419;  Cram  v.  Waddell,  167 
111.  App.  44.  Tbe  mortgagor  or 
owner  of  the  equity  of  redemption 
is  entitled  to  rents  during  the 
period  of  redemption.  Traer  v. 
Fowler,  144  Fed.  810;  Schaeppi  v. 
Bartholomae,  217  111.  105,  75  N.  B. 
447,  1  L.  R.  A.  (N.  S.)  1079;  Innes 
V.  Linscheid,  126  111.  App.  27.  The 
mortgagor  can  not  claim  the  rents 
and  profits  during  the  redemption 
period  as  against  the  mortgagee, 
where  there  is  a  deficiency.  Russell 
V.  Bruce,  159  Ind.  563,  65  N.  E.  585. 
But  after  the  deficiency  Is  ex- 
tinguished, the  rents  accruing  until 
expiration  of  the  period  of  redemp- 
tion belong  to  the  owner  of  the  fee. 
Townsend  v.  Wilson,  155  111.  App. 
303.  The  mortgagee  owes  a  duty 
to  the  mortgagor  to  see  that  the 
rents  mortgaged  are  applied  toward 
extinguishment  of  the  deficiency. 
Townsend  v.  Wilson,  155  111.  App. 
303.  The  rents  and  profits  during 
the  period  of  redemption  belong  to 
the  owner  of  the  equity  of  redemp- 
tion and  not  to  the  purchaser,  when 


there  is  no  deficiency  decree.  Stan- 
dish  v.  Musgrove,  223  111.  500,  79 
N.  B.  161.  On  a  resale,  the  court 
should  order  an  accounting  of  rents 
and  profits  accruing  between  the 
two  sales.  Las  Vegas  R.  &c.  Co.  v. 
Trust  Co.,  17  N.  Hex.  286,  126  Pac. 
1009.    See  ante  §  1120. 

« Taliaferro  v.  Gay,  78  Ky.  496; 
Heidelbach  v.  Slader,  1  Handy  456, 
12  Ohio  Dec.  234.  A  senior  mort- 
gagee in  possession  as  purchaser  at 
a  foreclosure  sale  can  not  be  held 
accountable  for  rents  and  profits 
before  an  offer  to  redeem  is  made  by 
a  junior  incumbrancer  who  was  not 
a  party  to  the  foreclosure.  Longino 
v.  Ball-Warren  Com.  Co.,  84  Ark. 
521,  106  S.  W.  682. 

'  Brownfield  v.  Weieht,  9  Ind.  394; 
Dunton  v.  Sharpe  (Miss.),  11  So. 
168;  West  v.  Herrod,  1  Pa.  Cas. 
330,  2  Atl.  871;  Page  v.  Street, 
Speers  Eq.  (S.  Car.)  159;  Merz  v. 
Mehner,  67  Wash.  135,  120  Pac.  893. 
See  also  Kaston  v.  Paxton,  46  Ore. 
308,  80  Pac.  209,  114  Am.  St.  871. 

*  Harris  v.  Foster,  97  Cal.  292,  32 
Pac.  246,  33  Am.  St.  187;  Walker 
V.  McCusker,  71  Cal.  594,  12  Pac. 
723;  McDevitt  y.  Sullivan,  8  Cal. 
592;  Patton  v.  Varga,  75  Iowa  368, 
39  N.  W.  647;  Hatch  v.  Sykes,  64 
Miss.  307,  1  So.  248;  Clement  v. 
Shipley  2  N.  Dak.  430,  51  N.  W. 
414;  United  States  Mtg.  Co.  v. 
Willis,  41  Ore.  481,  69  Pac.  266; 
Byers  v.  Rothschild,  11  Wash.  296, 
39  Pac.  688. 
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Eents  payable  in  advance,  and  collected  in  advance  by  a  receiver  ap- 
pointed in  the  action,  for  a  period  extending  beyond  the  date  of  de- 
livery of  the  deed  to  the  purchaser  at  the  foreclosure  sale,  may  be  ap- 
portioned to  such  purchaser.^  One  who  has  purchased  the  mortgaged 
property  at  a  foreclosure  sale  under  a  junior  mortgage,  and  has  re- 
ceived the  deed,  is  entitled  to  the  rents  as  against  a  prior  mortgagee 
who  has  bought  the  premises  at  a  sale  under  his  mortgage,  but  the 
year  for  redemption  has  not  expired,  although  he  holds  an  assignment 
from  the  mortgagor  of  all  rents  due  or  to  become  due.^°  The  senior 
mortgagee  acquired  no  rights  to  the  rents  other  than  those  the  mort- 
gagor had,  and  these  rights  were  cut  off  by  the  passing  of  the  title 
under  the  first  foreclosure. 

By  statute  the  judgment  debtor  not  redeeming  may  be  made  liable 
to  the  purchaser  for  the  rent  of  the  premises,  or  for  use  and  occupation 
of  the  same  after  the  sale;^^  or  the  purchaser  may  be  entitled  to  re- 
ceive the  rents  of  the  property,  or  the  value  of  the  use  and  occupation. ^^ 

§  1660.  Mortgagee  purchasing. — When  a  mortgagee  purchases  at 
a  sale  of  the  premises  under  a  decree  of  court,  no  deed  from  the 
trustee  appointed  to  make  the  sale  is  requisite  to  invest  him  with  the 
legal  title.  The  decree  of  sale  does  not  of  course  operate  as  a  con- 
veyance of  the  legal  title,  but  the  purchaser,  though  a  stranger,  becomes 
the  substantial  owner  of  the  property  from  the  moment  the  sale  is 
ratified.  He  is  entitled  to  possession  and  no  one  can  eject  him.  But 
when  the  mortgagee  purchases  the  title,  according  to  the  doctrine  of 
the  common  law  the  legal  title  is  already  in  him,  and  the  sale  confirms 
him  in  the  possession  of  the  property;  and  without  a  deed  from  the 
trustee  he  can  maintain  ejectment  for  the  property.^*  The  mort- 
gagee purchasing  may  be  entitled  to  rents  and  profits  of  the  estate  prior 
to  or  pending  foreclosure  where  he  has  caused  the  sequestration  of  such 
rents  by  procuring  the  appointment  of  a  receiver.^* 

§  1661.     Eights  under  certificate  of  purchase — ^Ejectment. — The 

purchaser  has  no  legal  title  until  the  time  allowed  for  redemption  has 

» Cowen  V.  Arnold,  12  N.  Y.  S.  601.  Cusker,   71  Cal.   594,  12   Pac.   723; 

"  Patton  V.  Varga,   75   Iowa  368,  Page  v.  Rogers,  31  Cal.  293. 
39  N.  W.  647.  "'Lannay  v.   Wilson,  30   Md.   536. 

"As    in   Indiana:      2   Rev.    Stat.  See  post  §§  1892,  1893. 
1876,  p.  720;  Burns'  Am.  Stat.  1914,        "Ray  v.  Henderson,  210  111.  305, 

§  782;   Gale  v.  Parks,  58  Ind.  117;  71  N.  E.  579;    Syracuse  City  Bank 

Clements  v.  Robinson,  54  Ind.  599.  v.   Tallman,   31   Barb.    (N.  Y.)    201. 

"As  in  California:     Code  of  Civ.  See  also  Marshall  &c.  Bank  v.  Cady, 

Proc.   1906,   §   707;    Walker  v.   Mc-  76  Minn.  112,  78  N.  W.  978. 
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expired.^^  The  certificate  of  sale  is  not  a  deed  and  does  not  pass  title 
to  the  land  itself,  but  it  supersedes  the  mortgage  and  is  a  superior 
lien.^°  The  purchaser  can  not  maintain  ejectment  or  other  possessory 
action,  on  his  certificate  of  purchase.^  ^  He  is  not  entitled  to  posses- 
sion until  a  deed  has  been  executed  to  him  by  the  ofiicer  selling.^' 
He  acquires  only  a  lien;  no  new  title  vests  till  the  period  of  redemp- 
tion has  passed.  His  deed  will  relate  back,  it  is  true,  to  the  beginning 
of  his  lien,  in  order  to  cut  off  intervening  incumbrances;  but  it  will 
not  carry  back  the  absolute  divestiture  of  title,  as  is  evident  from  the 
fact  that  neither  judgment  debtor  nor  mortgagor  can  be  called  to 
accounts  for  rents  and  profits.  His  title  becomes  absolute  only  when 
his  right  to  a  deed  accrues.  The  mortgagor  still  has  the  estate  of  a 
mortgagor,  with  this  qualification,  that  the  amount  and  time  of  re- 
demption have  become  absolutely  fixed  by  the  decree  of  sale,  and  his 
estate  will  be  absolutely  divested  if  he  fails  to  redeem  within  the 
allotted  time.^» 

But  the  mortgagor,  though  entitled  to  the  possession  until  the  period 
of  redemption  has  expired,  is  liable  for  any  injury  he  may  do  to  the 
premises  by  cutting  and  carrying  away  growing  timber.^"  He  might 
be  restrained  from  committing  waste  by  injunction.''^ 

§  1662.  Sale  unaffected  by  subsequent  appeal. — An  appeal  does  not 
affect  a  sale  previously  made.  The  judgment  of  the  court  being  con- 
clusive so  long  as  it  stands  unreversed  and  without  appeal,  a  sale  made 
under  it  before  any  appeal  is  taken  and  the  execution  of  the  judgment 

^  Lightcap  V.  Bradley,  186  111.  510,  "  LigMcap  v.  Bradley,  186  111.  510, 

532,  58  N.  B.  221;  Eockwell  v.  Ser-  58  N.  E.  221;  Sanders  v.  McDonald, 

vant,  63  111.  424;  Stephens  V.  Illinois  63    Md.    503;    Blanco   v.    Foote,    32 

Mut.  Ins.  Co.,  43  111.  327;   Delahay  Barb.     (N.     Y.)     535;     Semple    v. 

V.  McConnell,  5  111.  156.  British   Columbia   Bank,   Fed.   Cas. 

"Von  Arx  v.  Boone,  193  Fed.  612,  No.  12659,  5  Sawy.  (U.  S.)  88.    See 

113  C.  C.  A.  480;  Morse  v.  Rochester  also  Jouet  v.  Mortimer,  29  La.  Ann. 

Loan  &c.  Co.,  74  111.  App.  326;  Shobe  206;    Bickel  v.   Wessinger,   58   Ore. 

v.  Luff,  66  111.  App.  414;  Van  Camp  98,  113  Pac.  34. 

V.  Weber,  27  S.  Dak.  276,  130  N.  W.  "O'Brian  v.  Fry,  82  111.  87,  274; 

591;    Farr  v.   Semmler,  24  S.  Dak.  Bennett  v.  Matson,  41  111.  332. 

290,  123  N.  "W.  835.    The  purchaser's  >»  Lightcap  v.  Bradley,  186  111.  510, 

rights  under  such  a  certificate  are  532,  58  N.  E.  291;   Stephens  v.  Illi- 

property    rights    which    are    trans-  nois  Mut.  F.  Ins.  Co.,   43  111.   327; 

ferable  by   assignment.     Brueschke  Johnson  v.  Baker,  38  111.  98,  87  Am. 

T.  Wright,  166  111.  83,  46  N.  E.  813,  Dec.   293;    Sweezy  v.   Chandler,   11 

57   Am.   St.   125.     The   sheriff  who  111.  445. 

conducted  the  foreclosure  sale  may  =»  Stout  v.  Keyes,  2  Dougl.  (Mich.) 

afterward    take    an    assignment    of  184,  43  Am.  Dec.  465. 

the  certificate.     Baker  v.  Edwards,  "^  Phoenix   v.    Clark,    6   N.   J.   Eq. 

156  Ind.  53,  59  N.  E.  174.  447.     See  ante  §§  684-698. 
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stayed  is  not  affected  by  any  appeal  afterward  taken,  though  that  part 
,of  the  decree  directing  the  sale  to  be  made  by  a  referee,  instead  of  the 
sheriff,  be  set  aside  as  erroneous.^^  "Although  the  judgment  or  decree 
may  be  reversed,  yet  all  rights  acquired  at  a  judicial  sale  while  the 
decree  or  judgment  were  in  full  force,  and  which  they  authorized,  will 
be  protected.  It  is  sufficient  for  the  buyer  to  know  that  the  court  had 
jurisdiction  and  exercised  it,  and  that  the  order,  on  the  faith  of  which 
he  purchased,  was  made,  and  authorized  the  sale."^' 

The  rule  is  the  same  although  the  purchaser  was  one  of  the  parties 
to  the  suit;^*  or  even  if  he  had  notice  at  the  time  of  the  sale  that  an 
effort  would  be  made  to  obtain  a  reversal  of  the  decree.^'  The  law  does 
not  require  a  purchaser  to  inspect  the  record  and  to  see  that  it  is  free 
from  error.  All  that  is  required  of  him  is  to  see  that  there  is  a  sub- 
sisting judgment  by  a  court  having  jurisdiction  of  the  case.  "If  such 
was  not  the  rule,  no  one  would  become  a  purchaser  at  a  judicial  sale, 
and  all  competition  would  cease,  and  plaintiffs  would  become  pur- 
chasers at  their  own  price."^" 

An  order  of  confirmation  is  in  its  nature  so  far  final  that  a  pur- 
chaser from  the  party  to  whom  a  deed  has  regularly  issued,  pursuant 
to  such  order,  is  not  bound  by  a  subsequent  revocation  thereof  upon 
proceedings  commenced  after  he  has  acquired  title.^^ 

VIII.    Delivery  of  Possession  to  Purchaser 

Section  Section 

1663.  Possession    delivered    to   pur-    1665.  Possession    under    paramount 

chaser.  title — Wife's  homestead 

1663a.  Writ  of  assistance.  right. 

1664.  Possession  as  against  persons     1666.  Payment  and  performance  by 

entering  pending  suit.  purchaser  prerequisite. 

1667.  Summary   proceedings   In   ad- 
dition to  other  remedies. 


="  Buckmaster   v.    Jackson,    4    111.  nardello,  1  Wall.  (TJ.  S.)  627,  17  L. 

104;   Evans  v.  Kahr,  60  Kans.  719,  ed.  692;  Bank  of  U.  S.  v.  Voorhees, 

725,  57  Pac.  950,  58  Pac.  467;  Bailey  1  McL.    (U.  S.)   221,  Fed.  Cas.  No. 

V.  Fanning  Orphan  School,  12  Ky.  939. 

L.    644,    14    S.   W.    908;    Storm    v.  =^Per  Justice   Davis,   in   Gray  v. 

Smith,    43     Miss.     497;     Runge    v.  Brignardello,   1  Wall.    (U.   S.)    627, 

Brown,  29  Nebr.  116,  122,  45  N.  W.  634,  17  L.  ed.  693.     See  also  Bank 

271;  Brevoort  v.  Brevoort,  70  N.  Y.  v.  Voorhees,  1  McLean   (N.  Y.)   221. 

136;  De  Forest  v.  Farley,  62  N.  Y.  "  Splahn  v.  Gillespie,  48  Ind.  397; 

628;    Blakeley  v.   Calder,   15   N.   Y.  Gossom   v.    Donaldson,   18    B.    Mon. 

617;  Holden  v.  Sackett,  12  Abb.  Pr.  (Ky.)  230,  68  Am.  Dec.  723;  Hening 

(N.  Y.)   473;   Breese  v.  Bange,  2  E.  v.  Punnett,  4  Daly   (N.  Y.)   543. 

D.  Smith  (N.  Y.)  474;  Chamblee  v.  ==  Irwin  v.  Jeffers,  3  Ohio  St.  389. 
Broughton,   120   N.   Car.   170,  27   S.  =»  Fergus    v.    Woodworth,    44    111. 

E.  Ill;   Smith  v.  Dixon,  27  Ohio  St.  374,  384. 

471;  Armstrong  v.  Humphreys,  5  S.  "  Hollister  v.  Mann,  40  Nebr.  572, 

Car.  128.     See  also   Gray  v.   Brig-  58  N.  W.  1126. 
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§  1663.  Possession  delivered  to  purcliaser. — It  has  long  been  the 
practice  of  courts  of  chancery  in  England,  adopted  also  in  this  country, 
wherever  a  sale  and  conveyance  of  real  estate  has  been  decreed,  to 
compel  the  person  in  possession  of  the  property  to  surrender  it  to  the 
purchaser,  by  an  order,  or  by  injunction,  or  by  a  writ  of  assistance. 
Lord  Hardwicke  said  that  this  practice  had  its  origin  in  the  reign  of 
James  I;^'  but  Mr.  Eden  says  that  this  statement  is  a  mistake,  as 
many  precedents  for  injunctions  to  deliver  possession  after  a  decree, 
and  a  commission  or  writ  of  assistance  to  the  sheriff,  are  in  the  printed 
reports  as  early  as  the  reign  of  Queen  Elizabeth,  and  are  also  found 
in  a  manuscript  book  of  orders  in  the  time  of  Henry  VIII,  Edward 
VI,  and  Mary.^*  But  whenever  the  practice  was  begun,  it  has  long 
been  fully  established  both  in  England  and  in  this  country,'"  and  is 
applied  to  sales  under  decrees  in  foreclosure  suits.  Accordingly,  after 
a  sale  has  been  made  under  a  decree  in  a  foreclosure  suit,  the  court  has 
power  to  give  possession  to  the  purchaser,  though  the  delivery  of  pos- 
session is  not  made  part  of  the  decree.  He  is  not  driven  to  an  action 
of  ejectment  at  law  to  obtain  possession.'^    The  power  of  the  court  to 

"Roberdeau  v.  Rous,  1  Atk.  543; 
Penn  v.  Baltimore,  1  Ves.  Sen.  444. 

=»  Eden  on  Injunctions,  261,  Water- 
man's ed.,  2d  vol.,  425. 

"  Dove  V.  Dove,  2  Dick.  617, 1  Bro. 
Ch.  375;  Huguenin  v.  Basely,  15 
Ves.  180;  Dorsey  v.  Campbell,  1 
Bland  (Md.)  356,  363;  Garretson  v. 
Cole,  1  Har.  &  John.  (Md.)  370,  387; 
Buffum's  case,  13  N.  H.  14. 

"Creighton  v.  Paine,  2  Ala.  138; 
Bright  V.  Pennywit,  21  Ark.  130; 
Hibernia  Sav.  &c.  Soc.  v.  Lewis,  117 
Cal.  577,  47  Pac.  602;  Kirsch  v. 
Kirsch,  113  Cal.  56,  45  Pac.  164; 
Horn  V.  Volcano  Water  Co.,  18  Cal. 
141,  73  Am.  Dec.  569;  Skinner  v. 
Beatty,  16  Cal.  156;  Lambert  v.  Liv- 
ingston, 131  111.  161,  23  N.  B.  352; 
Jackson  v.  Warren,  32  111.  331;  Will- 
iams V.  Waldo,  4  111.  264;  Trabue  v. 
Ingles,  6  B.  Mon.  (Ky.)  82;  Schenck 
v.  Conover,  13  N.  J.  Eq.  220,  78  Am. 
Dec.  95;  Bolles  v.  Duff,  43  N.  Y.  469; 
Valentine  v.  Teller,  Hopk.  (N.  Y.) 
422;  Ludlow  v.  Lansing,  Hopk.  (N. 
Y.)  231;  Kershaw  v.  Thompson,  4 
Johns.  Ch.  (N.  Y.)  609;  Van  Hook 
V.  Throckmorton,  8  Paige  (N.  Y.) 
33;  Frelinghuysen  v.  Golden,  4 
Paige  (N.  Y.)  204;  Suffern  v.  John- 
son, 1  Paige  (N.  Y.)  450,  19  Am. 
Dec.    440;    McGown   v.    Wilkins,    1 


Paige  (N.  Y.)  120;  Hald  v.  Day,  !6 
Ore.  189,  59  Pac.  189;  Dyer  v.  Kop- 
per,  59  Vt.  477,  9  Atl.  4,  59  Am.  Rep. 
742.  See  also  Phillips  v.  Birming- 
ham Industrial  Co.,  171  Ala.  445,  54 
So.  603;  Harden  v.  Collins,  138  Ala. 
399,  35  So.  357,  100  Am.  St.  42  (de- 
mand for  possession). 

Chancellor  Kent,  in  Kershaw  v. 
Thompson,  4  Johns.  Ch.  (N.  Y.) 
609,  fully  examines  the  question  of 
the  power  of  a  court  of  equity  to  give 
possession  of  property  sold  under  its 
decree,  and,  in  his  luminous  opinion, 
says:  "It  does  not  appear  to  consist 
with  sound  principle  that  the  court 
which  has  exclusive  authority  to 
foreclose  the  equity  of  redemption 
of  a  mortgagor,  and  can  call  all  the 
parties  in  interest  before  it  and  de- 
cree a  sale  of  the  mortgaged  prem- 
ises, should  not  be  able  even  to  put 
the  purchaser  into  possession  against 
one  of  the  very  parties  to  the  suit, 
and  who  is  bound  by  the  decree. 
When  the  court  has  obtained  lawful 
jurisdiction  of  a  case,  and  has  in- 
vestigated and  decided  it  upon  its 
merits,  it  is  not  sufficient  for  the 
ends  of  justice  merely  to  declare 
the  right  without  affording  the  rem- 
edy.    If  it  was   to   be  understood 
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issue  a  process  and  place  the  purchaser  in  possession,  is  said  to  rest 
upon  the  ground  that  it  has  power  to  enforce  its  own  decrees  and  thus 
avoid  circuitous  actions  and  vexatious  litigation.^^  A  mortgagee  who 
enters  into  possession  peacably,  as  purchaser  under  foreclosure,  can  not 
be  dispossessed  while  the  mortgage  remains  unsatisfied.^' 

But  if  the  person  in  possession  was  not  a  party  to  the  suit,  and  is 
a  mere  stranger  who  entered  into  possession  before  the  suit  was  oegun, 
he  can  not  be  turned  out  of  possession  by  an  execution  on  the  decree.'* 
Had  he  come  into  possession  pendente  lite,  he  would  be  bound  by  the 


that,  after  a  decree  and  sale  of  mort- 
gaged premises,  the  mortgagor,  or 
other  party  to  the  suit,  or  perhaps 
those  who  have  been  let  into  the 
possession  by  the  mortgagor  pen- 
dente lite,  could  withhold  the  pos- 
session in  defiance  of  the  authority 
of  this  court,  and  compel  the  pur- 
chaser to  resort  to  a  court  of  law, 
I  apprehend  that  the  delay  and  ex- 
pense and  inconvenience  of  such 
a  course  of  proceeding  would  greatly 
impair  the  value  and  diminish  the 
results  of  sales  under  a  decree. 
*  *  *  The  distribution  of  power 
among  the  courts  would  be  injudi- 
cious, and  the  administration  of 
justice  exceedingly  defective,  and 
chargeable  with  much  useless  delay 
and  expense,  if  it  were  necessary  to 
resort,  in  the  first  instance,  to  a 
court  of  equity,  and  afterward  to 
a  court  of  law,  to  obtain  a  perfect 
foreclosure  of  a  mortgage.  It 
seems  to  be  absurd  to  require  the 
assistance  of  two  distinct  and  sep- 
arate jurisdictions  for  one  and  the 
same  remedy,  viz.,  the  foreclosure 
and  possession  of  the  forfeited 
pledge.  But  this  does  not,  upon  due 
examination,  appear  to  be  the  case; 
and  it  may  be  safely  laid  down  as  a 
general  rule,  that  the  power  to 
apply  the  remedy  is  coextensive 
with  the  jurisdiction  over  the  sub- 
ject-matter." 

In  New  Jersey  the  practice  has 
been  adopted;  and  the  propriety  of 
it,  and  the  power  of  the  court  to 
apply  it,  are  fully  established  in  the 
case  of  Schenck  v.  Conover,  13  N.  J. 
Eq.  220,  78  Am.  Dec.  95;  Melick  v. 
Pidcock,  44  N.  J.  Eq.  525. 

In  New  York  it  is  provided  by 
statute  that,  where  any  person  shall 


continue  in  possession  of  any  real 
estate  sold  pursuant  to  the  fore- 
closure of  a  mortgage,  possession 
may  be  recovered  by  summary  pro- 
ceedings.   2  Bliss  Ann.  Code,  §  1675. 

=^  Ludlow  V.  Lansing,  Hopk.  Ch. 
(N.  y.)  231;  Jones  v.  Hooper,  50 
Miss.  510.  The  mortgage  must  have 
been  regularly  foreclosed,  in  order 
to  entitle  the  purchaser  to  maintain 
an  action  for  possession.  New  Eng- 
land Mut.  Life  Ins.  Co.  v.  Wing,  191 
Mass.  192,  77  N.  E.  376.  And,  in 
Florida,  it  is  essential  that  the  de- 
cree shall  have  been  signed  and  re- 
corded upon  the  minutes  of  the 
court,  before  issuance  of  a  writ  of 
assistance.  Wilmott  v.  Equitable 
Bldg.  &c.  Assn.,  44  Fla.  815,  33  So. 
4*7. 

''Gillett  V.  Romig,  17  Okla.  324, 
87  Pac.  325.  Where  the  mortgagee 
has  received  a  master's  deed  upon 
foreclosure,  and  been  given  posses- 
sion by  the  mortgagor,  the  mort- 
gagor's possession  thereafter  taken 
and  retained  is  illegal  and  without 
color  of  right.  Johnson  v.  Anna 
Bldg.  &c.  Assn.,  126  111.  App.  592. 

"Thompson  v.  Smith,  1  Dill.  (U. 
S.)  458;  Terrell  v.  Allison,  21  Wall. 
(U.  S.)  289,  22  L.  ed.  634;  Comer  v. 
Felton,  61  Fed.  731,  10  C.  C.  A.  28; 
Anderson  v.  Thompson,  3  Ariz.  62, 
20  Pac.  803;  Paine  v.  Root,  121  111. 
77,  13  N.  E.  541;  Benhard  v.  Dar- 
row.  Walker  (Mich.)  519;  Meiggs 
V.  Willis,  8  N.  Y.  Civ.  Proc.  125; 
Boynton  v.  Jackway,  10  Paige  Ch. 
(N.  Y.)  307;  Van  Hook  v.  Throck- 
morton, 8  Paige  Ch.  (N.  Y.)  33; 
Frelinghuysen  v.  Golden,  4  Paige  Ch. 
(N.  Y.)  204;  Exum  v.  Baker,  115 
N.  Car.  242,  20  S.  E.  448,  44  Am.  St. 
449. 
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decree  in  the  same  manner  as  the  defendant  is.'''  So  long  as  the 
owner  of  the  premises  is  in  possession,  and  has  the  right  to  redeem 
Tinder  a  prior  mortgage,  a  purchaser  under  a  foreclosure  sale  of  a 
subsequent  mortgage  can  not  recover  possession  from  him.  He  has 
the  legal  right  to  retain  possession  until  such  equity  has  been  foreclosed 
and  sold  under  the  prior  mortgage ;  and  it  does  not  matter  that  he  is 
barred  by  the  statute  of  limitations  from  bringing  his  suit  to  re- 
deem it.'" 

§  1663a.  Writ  of  assistance. — The  remedy  for  obtaining  possession, 
when  this  is  wrongfully  withheld  from  the  purchaser,  is  an  order  of 
court,  which,  if.  not  obeyed,  may  be  followed  by  an  injunction,  or  if 
need  be  by  a  writ  of  assistance."'  If  the  order  for  the  delivery  of 
possession  be  not  included  in  the  decree,  a  special  order  may  be  entered ; 


'=Herr  v.  Sullivan,  26  Colo.  133, 
56  Pac.  175;  Kessinger  v.  Whlttaker, 
82  111.  22. 

""Wells  V.  Pierce,  3  Keyes  (N.  Y.) 
102.  See  also  Hibernia  Sav.  &c. 
Society  v.  Brittan,  20  Cal.  App.  531, 
129  Pac.  797;  Standish  v.  Musgrove, 
223  111.  500,  79  N.  B.  161;  Hartman 
Mfg.  Co.  V.  Luse,  121  Iowa  492,  96 
N.  W.  972.  See  also  Clark  v.  Eltinge, 
38  "Wash.  376,  80  Pac.  556.  Gener- 
ally, the  right  of  redemption  and 
the  right  of  possession  are  separate 
and  independent  rights,  and  a  sale 
of  one  does  not  of  itself  carry  the 
other.  Hartman  Mfg.  Co.  v.  Luse, 
121  Iowa  492,  96  N.  "W.  972. 

"Montgomery  v.  Tutt,  11  Cal. 
190;  Herr  v.  Sullivan,  26  Colo.  133, 
56  Pac.  175;  Gorton  v.  Paine,  18 
Fla.  117;  O'Brian  v.  Fry,  82  111.  87; 
Aldrich  v.  Sharp,  4  111.  261;  Bird  v. 
Belz,  33  Kans.  391,  6  Pac.  627;  Ker- 
shaw v.  Thompson,  4  Johns.  Ch.  (N. 
Y.)  609;  Van  Hook  v.  Throckmor- 
ton, 8  Paige  (N.  Y.)  33;  Freling- 
huysen  v.  Colden,  4  Paige  (N.  Y.) 
204;  Commonwealth  Mtg.  Co.  v.  De 
Waltoff,  135  App.  Div.  33,  119  N.  Y. 
S.  781;  Trenholm  v.  Wilson,  13  S. 
Car.  174. 

In  Alabama  an  appeal  from  the 
order  directing  a  writ  of  assistance 
to  issue  may  be  taken  by  the  tenant 
against  the  purchaser,  though  a 
writ  of  error  will  also  lie.  Creigh- 
ton  V.  Planters'  &c.  Bank,  3  Ala. 
156.  By  statute,  in  Alabama,  a 
written    demand    for    possession    is 


necessary,  and  a  refusal  of  an  oral 
demand  does  not  waive  the  require- 
ment of  a  written  demand.  Hutch- 
ison V.  Flowers,  175  Ala.  651,  57 
So.  719.  The  purchaser's  right  to 
possession  will  not  be  determined 
under  a  writ  of  assistance,  after  he 
has  been  ousted  under  a  judgment 
of  forcible  entry  and  detainer. 
Leach  v.  Rosebrook,  167  Ala.  482, 
52  So.  521. 

In  South  Carolina,  under  the 
Code,  the  remedy  is  an  order  of  the 
court,  and  a  writ  of  habere  facias 
possessionem  is  not  necessary  or 
proper.  Armstrong  v.  Humphreys, 
5  S.  Car.  128. 

The  New  York  Code  of  Civil  Pro- 
cedure, §  1675,  provides  that  where 
a  judgment  in  an  action  relating  to 
real  property  allots  to  any  person 
a  distinct  parcel  of  land,  or  con- 
tains a  direction  for  the  sale  of  real 
property,  or  confirms  such  an  allot- 
ment or  sale,  it  may  also,  except 
where  it  is  expressly  prescribed 
that  the  judgment  may  be  enforced 
by  execution,  direct  the  delivery  of 
the  possession  of  the  property  to 
the  person  entitled  thereto.  If  a 
party  or  his  representative,  or  suc- 
cessor, who  is  bound  by  the  judg- 
ment, withholds  possession  from  a 
person  entitled  thereto,  the  court, 
besides  punishing  the  disobedience 
as  a  contempt,  may  require  the 
sheriff  to  put  that  person  into  pos- 
session. 
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but  the  writ  of  assistance  may  follow  after  a  refusal  to  obey  the  order.^^ 
A  writ  of  assistance  issuing  from  a  court  of  equity,  is  an  appropriate 
process  to  place  a  purchaser  of  mortgaged  premises  in  possession  under 
J.  decree  of  sale,  after  he  has  received  his  deed,  where  possession  is 
rlthheld  by  parties  who  are  bound  by  the  decree.^" 

A  motion  and  order  for  a  writ  of  assistance  may  be  made  at  the  time 
jf  the  confirmation  of  the  sale,  or  after,  without  actual  notice  to  the 
defendant  of  the  motion.*"  It  will  be  granted  also  at  the  instance  of 
the  purchaser,  or  of  the  complainant;  and  it  may  be  issued  not  only 
against  the  defendant,  but  as  well  against  any  person  in  possession 
under  him,  or  holding  by  any  title  not  paramount  to  the  mortgage,*^ 
who  was  a  party  to  the  foreclosure  suit.*^  If  a  tenant  is  in  possess- 
sion,  the  deed  should  be  shown  him  by  the  purchaser  when  he  makes 
demand  of  possession,  and,  upon  his  refusal  to  comply,  notice  of  the 
application  to  court  should  be  given.*^ 

As  against  a  party  to  the  suit  the  writ  will  be  granted  upon 
a  motion  ex  parte,  but  it  would  seem  that  one  who  has  come  into 


^^O'Brian  v.  Fry,  82  111.  87;  Kes- 
slnger  v.  Whittaker,  82  111.  22; 
Oglesby  v.  Pearce,  68  111.  220. 

»» Terrell  v.  Allison,  21  Wall.  (U. 
S.)  289,  22  L.  ed.  634;  Creighton  v. 
Paine,  2  Ala.  158;  Anderson  v. 
Thompson,  3  Ariz.  62,  20  Pac.  803; 
Taylor  v.  Ellenberger,  134  Cal.  31, 
66  Pac.  4;  Hefner  v.  Urton,  71  Cal. 
479,  12  Pac.  486;  Prisbie  v.  Fogarty, 
34  Cal.  11;  Skinner  v.  Beatty,  16 
Cal.  156;  Montgomery  v.  Tutt,  11 
Cal.  190;  Wilmott  v.  Equitable  Bldg. 
&c.  Assn.,  44  Fla.  815,  33  So.  447; 
McLane  v.  Piaggio,  24  Fla.  71,  3  So. 
823;  Harding  v.  Harker,  17  Idaho 
341,  105  Pac.  788;  Vahle  v.  Bracken- 
seik,  145  111.  231,  34  N.  E.  524;  Lam- 
bert V.  Livingston,  131  111.  161,  23 
N.  E.  352;  Jackson  v.  Warren,  32 
111.  331;  Higgins  v.  Peterson,  64  111. 
App.  256;  Emerick  v.  Miller,  159 
Ind.  317,  64  N.  E.  28;  Watkins  v. 
Jerman,  36  Kans.  464,  13  Pac.  798; 
Howard  v.  Bond,  42  Mich.  131,  3  N. 
W.  289;  Hart  v.  Lindsay,  Walk.  Ch. 
(Mich.)  144;  Magruder  v.  Kittle,  2 
Nebr.  (UnofC.)  418,  89  N.  W.  272; 
Strong  v.  Smith,  68  N.  J.  Eq.  686, 
60  Atl.  66,  63  Atl.  493;  Beatty  v. 
De  Forest,  27  N.  J.  Bq.  482;  Blau- 
velt  V.  Smith,  22  N.  J.  Bq.  31;  See 
V.  O'Rourke,  10  N.  J.  L.  J.  340;  Val- 


entine V.  Teller,  Hopk.  (N.  Y.)  422; 
Knight  V.  Houghtalling,  94  N.  Car. 
408;  Voigtlander  v.  Brotze,  59  Tex. 
286;  Prahl  v.  Rogers,  127  Wis.  353, 
106  N.  W.  287;  Meehan  v.  Blodgett, 
91  Wis.  63,  64  N.  W.  429;  Goit  v. 
Dickerman,  20  Wis.  630;  Loomis  v. 
Wheeler,   18  Wis.  524. 

"Coor  V.  Smith,  101  N.  Car.  261, 
11  S.  E.  1089;  Meehan  v.  Blodgett, 
91  Wis.  63,  64  N.  W.  429;  Woehler 
V.  Endter,  46  Wis.  301,  1  N.  W.  329, 
50  N.  W.  1099;  Loomis  v.  Wheeler, 
18  Wis.  524. 

*' Watkins  v.  Jerman,  36  Kans. 
464,  13  Pac.  798;  Bird  v.  Belz,  33 
Kans.  391,  6  Pac.  627;  Strong  v. 
Smith,  68  N.  J.  Eq.  686,  63  Atl.  493; 
Schenck  v.  Conover,  13  N.  J.  Eq. 
220,  78  Am.  Dec.  95.  See  also  Board 
of  Home  Missions  of  Presbyterian 
Church  V.  Davis,  70  N.  J.  Eq.  577, 
62  Atl.  447  (writ  not  available 
against  holder  of  paramount  title). 
The  writ  may  issue  against  the  ten- 
ant of  the  former  owner.  McCagg 
V.  Touhy,  150  111.  App.  15. 

"^Anderson  v.  Thompson,  3  Ariz. 
62,  20  Pac.  803;  Gerald  v.  Gerald,  31 
S.  Car.  171,  9  S.  B.  792. 

«Fackler  v.  Worth,  13  N.  J.  Eq. 
395;  New  York  Life  Ins.  &  Trust  Co. 
V.  Rand,  8  How.  Pr.  (N.  Y.)  35,  39. 
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possession,  pendente  lite,  would  be  entitled  to  notice  of  the  motion.** 
And  before  the  writ  should  issue  to  a  purchaser,  as  against  one  claim- 
ing to  be  the  owner  or  claiming  the  right  of  possession,  notice  should 
be  given  of  the  application  for  the  writ.*°  The  writ  of  assistance  is 
the  only  process  necessary  for  giving  possession,  and  should  issue  in 
the  first  instance  without  a  prior  injunction,  upon  proof  of  the  service 
of  the  order  to  deliver  possession  and  of  refusal  to  comply  with  it.*° 
The  vendee  of  the  purchaser  at  the  sale  is  entitled  to  this  remedy 
against  the  mortgagor  in  possession;*^  and  the  assignee  of  the  pur- 
chaser's bid  may  also  have  it.*^  A  bill  to  enforce  a  former  decree  by 
means  of  a  writ  of  assistance,  is  not  a  new  suit  but  an  incident  to  the 
original  suit.*"  And  objections  to  the  foreclosure  decree  will  not  be 
heard  upon  application  for  a  writ  of  assistance.^" 

§  1664.  Possession  as  against  persons  entering  pending  suit. — Pos- 
session will  be  given  to  the  purchaser  not  only  as  against  all  the 
parties  to  the  suit,  but  also  as  against  any  persons  who  have  come 
into  possession  under  them  pending  the  suit.^^  This  remedy  is  not 
allowed  as  against  a  lessee  of  the  mortgagor  or  other  person  whose 
rights  attached  prior  to  the  sale,  and  who  was  not  made  a  party  to 
the  foreclosure  proceedings."^  But  possession  acquired  by  any  one 
after  the  purchaser  has  received  his  deed  and  conveyed  the  premises 

"Benhard  v.  Darrow,  Walk.  Ch.  "Lancaster  v.  Snow,  184  111.  534, 

(Mich.)  519;  Lynde  v.  O'Donnell,  12  56  N.  E.  813. 

Abb.  Pr.    (N.  Y.)   286,  21  How.  Pr.  "Knight  v.  Hodge,  62  Fla.  516,  56 

34;    Commonwealth,   v.   Ragsdale,   2  So.  942. 

Hen.  &  Mun.  (Va.)  8.    See  also  Ray  "Kesslnger  v.  Whittaker,    82    111. 

v.   Trice,   49   Fla.   375,   38   So.   367;  22;  Bell  v.  Birdsall,  19  How.  Pr.  (N. 

Runyan  v.  Snyder,  45  Colo.  156,  100  Y.)  491;   Strong  v.  Smith,  68  N.  J. 

Pac,    420    (no    notice    necessary   to  Eq.  686,  63  Atl.  493.   See  also  Finger 

trespassing     grantor) ;      Prahl     v.  v.  McCaughey,  119  Cal.  59,  51  Pac.  13. 

Rogers,  127  Wis.  353,  106  N.  W.  287  If,    however,    the    interest    of    the 

(giving  of  notice  in  discretion  of  mortgagor  which  is  the  subject  of 

court).  foreclosure  and  sale  is  merely  the 

*  Ray  v.  Trice,  49  Fla.  375,  38  So.  net  income  in  land,  without  any  in- 

367.  terest  in  or  title  to  the  land  itself, 

■""  Ballinger  v.  Waller,   9   B.   Mon.  the  title  and  the  right  of  possession 

(Ky.)    67;    Hart  v.  Lindsay,  Walk,  being  vested  in  trustees,  a  direction 

Ch.    (Mich.)    144;    Schenck  v.   Con-  to  put  the  purchaser  in  possession 

over,  13  N.  J.  Eq.  395,  78  Am.  Dec.  is  not  proper.    There  should  be,  in 

95;   Valentine  v.  Teller,  Hopk.    (N.  such  case,  an  order  that  the  trustee 

Y.)  422;  2  Daniell's  Ch.  Pr.  1280.  apply   the   net   income   to   the   pay- 

"'  McLane  v.   Piaggio,   24  Fla.   71,  ment  of  the  mortgage  debt.    Wilson 

3  So.  823;   Ketchum  v.  Robinson,  48  v.  Russ,  17  Fla.  691. 

Mich.  618,  12  N.  W.  877.  ""Wiley  v.  Carlisle,  93  Ala.  237,  9 

^^Keil  V.  West,  21  Fla.  508;   Motz  So.  288;   Baruch  v.  Moore,  21  Wash. 

V.  Henry,  8  Kans.  App.  416,  54  Pac.  628,  59  Pac.  487;    State  v.  Superior 

796;  Ekings  v.  Murray,  29  N.  J.  Eq.  Court,  21  Wash.  469,  58  Pac.  572. 
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to  another  will  not  be  interfered  with.  Neither  is  one  who  enters  fifteen 
months  after  the  sale  deemed  as  having  entered  pending  the  suit,  and 
therefore  he  can  not  be  removed  by  a  writ  of  assistance,  though  he 
entered  under  a  party  to  the  suit.^^  Though  one  enter  pending  the 
suit,  if  he  did  not  enter  under  a  party  to  the  suit,  or  under  any  who 
had  derived  title  to  the  premises,  or  had  gone  into  possession  of  them 
under  a  party  pending  the  suit,  he  can  not  be  turned  out  of  possession 
under  the  decree  ;=*  as,  for  instance,  if  he  purchased  after  the  com- 
mencement of  the  suit,  at  a  sale  under  a  judgment  against  the  mort- 
gagor recovered  before  that  time.°°  But  one  who  obtains  possession 
after  the  commencement  of  the  suit,  by  collusion  with  the  mortgagor, 
though  under  a  claim  of  tax  title,  may  be  turned  out,  and  possession 
given  the  purchaser.^* 

It  has  been  held  that  the  purchaser  must  be  put  in  complete  and 
actual  possession  by  the  sheriff;  and  that  where  the  purchaser  is 
merely  put  into  temporary  possession  and  ousted  the  same  day,  such 
execution  of  the  writ  is  insufficient,  the  writ  being  properly  executed 
only  when  the  sheriff  or  his  officers  have  left  the  purchaser  in  quiet  and 
settled  possession.^^ 

§  1665.     Possession  under  paramount  title — ^Wife's  homestead  right. 

— If  the  person  in  possession  shows  a  right  paramount  to  the  mort- 
gage, of  course  the  court  will  not  attempt  to  decide  any  question  of 
legal  title,  and  the  possession  must  then  be  sought  for  by  proceedings 
at  law.°'  Such  would  be  the  case  when  the  party  in  possession  claims 
under  a  lease  made  before  the  mortgage  under  which  the  sale  has  been 
made.^°    And  where  the  party  in  possession  claims  the  ownership  in 

■^  Betts    V.    Birdsall,    11   Abb.    Pr.  Baker,  115  N.  Car.  242,  20  S.  E.  448, 

(N.  Y.)   222,  19  How.  Pr.  491.  44  Am.  St.  449;    Ex  parte  Jenkins, 

"Van   Hook   v.    Throckmorton,    8  48   S.   Car.  325,  26   S.  E.   686.     See 

Paige   (N.  Y.)    33.  also   Ricketts  v.   Cbicago  &c.   Loan 

"=  Frelinghuysen  v.  Golden,  4  Paige  Assn.,   67   111.   App.   71.     A  writ   of 

(N.  Y.)    204.  assistance,  being  in  aid  of  a  decree 

™  Brown  V.  Marzyck,  19  Fla.  840.  of  a  court  of  equity,  is  issuable  only 

"  Newell  V.  Whigham,  102  N.  Y.  when  the  right  is  clear,  and  runs 

20,  1  N.  Y.  St.  673.  in  aid  of  a  foreclosure  decree  with 

™  Fay  V.  Stubenrauch,  2  Cal.  App.  one  in  privity  with  the  mortgagor, 

88,  83  Pac.  82;   Roach  v.  Clark,  150  but  it  does  not  run  against  one  as- 

Ind.  93,  48  N.  E.  796,  65  Am.  St.  353 ;  serting  an  independent  title.     State 

Board  of  Home  Missions  of  Presby-  v.   Superior  Court  of  King  County, 

terlan  Church  v.  Davis,  70  N.  J.  Eq.  63  Wash.  312, 115  Pac.  307,  Ann.  Cas. 

577,  62  Atl.  447;  Chadwick  v.  Island  1913  D,  U19. 

Beach  Co.,  42  N.  J.  Eq.  602,  8  Atl.         '"'Thomas  v.   De   Baum,   14   N.   J. 

650;    Kirkpatrick  v.  Corning,  38  N.  Eq.    37.     "Where    there    is    evidence 

J.  Eq.  234;    Schenck  v.  Conover,  13  that  the  party  in  possession  was  en- 

N.  J.  Eq.  220,  78  Am.  Dec.  95;  Wade  titled  thereto  for  a  fixed  period,  by 

V.  Miller,  92  N.  J.  L.  296;  Exum  V.  payment  of  rent  since  the  sale,  the 

20— Jones  Mtg.— Vol.  III. 
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fee,  and  his  rights,  if  any,  are  unaffected  by  the  foreclosure  decree  and 
sale,  the  writ  should  be  refused.^"  The  title  to  the  property  can  not 
be  litigated  on  an  application  for  a  writ  of  assistance."^  If  the  pur- 
chaser allows  the  mortgagor  to  remain  in  possession  under  an  agree- 
ment to  redeem,  he  is  after  that  in  possession  under  this  contract,  and 
not  as  defendant  in  the  foreclosure  suit;  and  therefore  he  can  not  be 
removed  under  a  writ  of  assistance."^  The  exercise  of  the  power  of 
the  court  to  deliver  possession  in  any  case  rests  in  the  sound  discretion 
of  the  court,  and  in  cases  of  doubtful  right  the  possession  will  be  left 
to  legal  adjudication."^ 

Where  a  wife  is  a  necessary  party  to  a  foreclosure  suit  by  reason 
of  a  prior  homestead  right,  but  has  not  been  joined  with  her  husband 
as  a  defendant,  and  she  is  in  possession  of  the  mortgaged  premises 
with  her  husband,  a  purchaser  at  the  foreclosure  sale  will  not  be  en- 
titled to  a  writ  of  assistance  against  the  husband."*  But  the  fact  that 
the  wife  is  entitled  to  one-third  of  the  proceeds  arising  from  the  sale 
does  not  defeat  the  purchaser's  right  of  possession."^ 

§  1666.     Payment  and  performance  by  purchaser  prerequisite. — 

"Until  the  purchaser  has  complied  with  the  terms  of  sale,""  and  a  deed 
has  been  executed  to  him  by  the  selling  officer,  and  confirmed  by  the 
court,  he  is  not  entitled  to  an  order  of  court  to  be  let  into  possession."' 
And  until  the  purchaser  obtains  his  deed,  he  has  no  legal  title  upon 
which  to  maintain  an  action  against  strangers  to  the  foreclosure  suit."' 

Jssue   will   not  be   decided   on  the  v.  Driggs,  62  App.  Div.  213,  70  N.  Y. 

application,  but  must  be  left  to  an-  S.  947. 

other    tribunal.      Loomer   v.    Klieg-  "Myers   v.    Manny,    63    111.    211; 

man   (N.  J.  Eq.),  88  Atl.  834.  Bennett  v.  Matson,  41  111.  332;  How- 

~  Urlau  V.  Ruhe,  73  Nebr.  807,  103  ard  v.  Bond,  42  Mich.  131,  3  N.  W. 

N.  W.  670;  Board  of  Home  Missions  289;   Clason  v.  Cor  ley,  5  Sandf.  (N. 

of  Presbyterian  Church  v.  Davis,  71  Y.)    447;    Meehan    v.    Blodgett,    91 

N.  J.  Bq.  788,  65  Atl.  1117.    See  also  Wis.  63,  64  N.  W.  429.     In  Wlscon- 

Long  V.  Morris,  176  Ala.  371,  58  So.  sin,   by   rule    of    court    (1857),   the 

274    (writ   refused    against    one    in  purchaser  was  entitled  to  be  let  into 

possession  under  tax  deed).  possession    before    confirmation    of 

"  Fay  V.  Stubenrauch,  2  Cal.  App.  the   sale.     Loomis   v.   Wheeler,   18 

88,  83  Pac.  82.  Wis.  524. 

"'Toll  V.  Killer,  11  Paige  (N.  Y.)  "=»  Semple     v.     British     Columbia 

228.  Bank,  Fed  Cas.  No.  12659,  5  Sawy. 

'"McKomb    V.    Kankey,    1    Bland  88;     Lightcap    v.    Bradley,    186    111. 

(Md.)    363,   note  c;    Thomas   v.    Be  510,  58  N.  E.   221;    Sanders  v.  Mc- 

Baum,  14  N.  J.  Eq.  37.  Donald,  63  Md.  503;  Blanco  v.  Foote, 

"Hefner  v.  Urton,  71  Cal.  479,  12  32    Barb.    (N.    Y.)     535.      See    also 

Pac^-  4S6.  Jouet  V.  Mortimer,  29  La.  Ann.  206; 

«  Dill  V.  Vincent,  78  Ind.  321.  Bickel  v.  Wessinger,  58  Ore.  98,  113 

""Armstrong  v.   Humphreys,   5   S.  Pac.  34.     But  it  seems  a  mortgagee 

Car.  128.    See  also  Union  Trust  Co.  becoming  the  purchaser  may  main- 
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The  purchaser  is  not  entitled  to  a  deed  until  he  has  paid  the  whole 
of  the  purchase-money.  Even  if  the  purchaser  be  a  junior  mortgagee, 
and  is  entitled  to  a  portion  of  the  surplus  money,  he  will  be  required 
to  pay  in  the  whole  of  it,  especially  if  there  are  other  incumbrancers 
who  might,  perhaps,  have  claims  upon  the  surplus  superior  to  his.°* 

The  purchaser  before  obtaining  a  deed  can  not  maintain  an  action 
of  forcible  detainer  against  one  in  possession ;  and  a  judgment  against 
the  purchaser  in  such  suit  is  no  bar  to  an  application  by  him  for  a  writ 
of  assistance  to  put  him  in  possession.'" 

As  already  noticed  a  purchaser  is  not  generally  entitled  to  the  rents 
until  he  receives  a  deed  of  the  property;  but  after  this  has  been  de- 
livered to  him,  and  he  has  demanded  possession  under  it,  he  is  entitled 
to  the  accruing  rents. ''^  If  he  is  put  into  possession  of  the  land  im- 
mediately upon  the  sale  and  before  the  payment  of  the  purchase- 
money,  he  is  chargeable  with  interest  upon  this  to  the  time  of  pay- 
ment.'^ 

A  purchaser  may,  upon  petition  pending  confirmation  of  the  sale, 
obtain  an  injunction  against  the  mortgagor  restraining  him  from  com- 
mitting waste.'^ 

§  1667.     Summary  proceedings  in  addition  to  other  remedies. — 

These  summary  proceedings  do  not  preclude  remedy  by  suit  at  law  in 
ejectment,'*  or  by  forcible  entry  and  detainer,  under  the  statutes  of 
some  states.'^  In  such  case  the  plaintiff  must  in  the  first  place  show 
a  valid  foreclosure.'^    The  validity  and  execution  of  the  mortgage  can 

tain  such  an  action,  without  a  deed.  Cal.   553,   23   Pac.   691,   20   Pac.   82; 

Monroe  v.   Stephens,  80  Ky.   155,  3  Savage  v.  Dooley,  28  Conn.  411,  73 

Ky.  L.  668;  Attorney-General  v.  Pur-  Am.   Dec.   680;    Kessinger  v.   Whit- 

mort,  5  Paige   (N.  Y.)   620;   Nau  v.  taker,  82  111.  22;   Cook  v.  Wiles,  42 

Brunette,  79  Wis.  664,  48  N.  W.  649.  Mich.  439,  4  N.  W.  169;   Titcomb  v. 

«"  Battershall   v.    Davis,    23   How.  Fonda  &c.  R.  Co.,  38  Misc.  630,  78 

Pr.  (N.  Y.)  383.  N.  Y.  S.  226;   Harp  v.  Blackington, 

"Cochran  v.  Folger,  116  111.  194,  5  Wright  (Ohio)   386.     See  also  Phil- 

N.  E.  383.  lips  v.  Industrial  Co.,  171  Ala.  445, 

"Castleman    v.    Belt,    2    B.    Mon.  54    So.    603;    Sahler    v.    Signer,    37 

(Ky.)     157;     Clason    v.    Corley,    5  Barb.  (N.  Y.)  329. 
Sandf.  (N.  Y.)   447.  ™  Smith   v.    Soper,   12   Colo.   App. 

"Haven    v.    Grand    June.    R.    &  264,  55  Pac.  195;  Ensley  v.  Page,  13 

Depot  Co.,  109  Mass.  88.  Colo.  App.  452,  59  Pac.  225;  Merrin 

"Mutual  L.  Ins.  Co.  v.  Bigler,  79  v.  Lewis,  90  111.  505;  Rice  v.  Brown, 

N.  Y.  568.  77  111.  549;   Frazier  v.  Gates,  61  111. 

"Johnson  v.  Beard,  93  Ala.  96,  9  180;  Davis  v.  Hamilton,  53  111.  App. 

So.    535;    O'Connor   v.   McHugh,    89  94;    Brackensieck   v.  Vahle,   48    111. 

Ala.  531,  7  So.  749;  Barker  v.  Bell,  App.  312;    Lehman  v.  Whittington, 

37  Ala.  354;   Glidden  v.  Andrews,  10  8    111.    App.    374;     Cunningham    v. 

Ala.  166;    Hyde  v.  Boyle,   105   Cal.  Davis,  175  Mass.  213,  56  N.  B.  2. 
102,  38  Pac.  643;  Trope  v.  Kerns,  83        "  Dwight  v.  Phillips,  48  Barb.  (N. 
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not,  however,  be  inquired  into.'^  The  decree  in  the  foreclosure  suit, 
and  the  sale  under  it,  are  conclusive  if  regular ;  and  therefore  a  mort- 
gagor can  not  defend  the  action  on  the  ground  that  the  premises  are 
his  homestead;  that  defense  is  available  only  in  the  foreclosure  suit." 
In  some  states  forcible  detainer  is  not  considered  an  appropriate 
remedy,  especially  if  the  purchaser  has  never  been  in  actual  posses- 


sion. 


IX.    Setting  Aside  Sale 


1677. 
1678. 


Section 

1668.  Sale    set    aside    for    fraud — 

Rights  of  third  persona. 

1669.  Application     for     resale     hy 

party  In  interest. 
1669a.  Estoppel  of  party  whose  mis- 
conduct caused  irregularity. 

1670.  Inadequacy  of  price  and  other 

grounds. 
1670a.  Sale  set  aside  at  instance  of 
mortgagee. 

1671.  Resale  where  mortgagee  pur- 

chases— Disaffirmance        by 
mortgagor. 

1672.  Neglect  of  officer  selling — De- 

fects  and   irregularities. 

1673.  Insufficient  grounds  for  resale 

— Rights  of  purchaser. 

1674.  Laches — Irregularity      waived 

by  delay. 

§  1668.  Sale  set  aside  for  fraud — Rights  of  third  persons. — A  sale 
under  a  decree  of  foreclosure  may  be  set  aside  by  a  bill  in  equity 
brought  for  the  purpose,  when  the  sale  has  been  fraudulently  con- 
ducted to  the  prejudice  of  the  plaintiff  even  when  he  might  have  a 
remedy  by  motion  in  the  original  suit.^    He  then  has  a  legal  and  ab- 


Section 

1675.  Mistake,  surprise  or  accident, 

as  ground  for  resale. 
lG75a.  Mistake  in  quantity  or  loca- 
tion of  land. 

1676.  Absence  of  parties  from  sale 

— Infants. 
1676a.  Insanity     of     mortgagor     at 
time  of  sale. 
Few  bidders. 

Invalid  sale  equivalent  to  as- 
signment. 

1679.  Second  foreclosure  and  sale — 

Supplemental  bill. 

1680.  Redemption  by  satisfaction  of 

prior  mortgage. 

1681.  Effect  of  setting  aside  sale — 

Purchaser  protected  and  re- 
imbursed for  improvements. 


Y.)  116.  See  also  Robinson  v.  Caha- 
lan,  91  Ala.  479,  8  So.  415;  Heyman 
V.  Babcock,  30  Cal.  367. 

"Hayes  v.  Shattuck,  21  Cal.  51; 
Smith  V.  Soper,  12  Colo.  App.  264, 
55  Pac.  195. 

"Haynes  v.  Meek,  14  Iowa  320. 

'» Taylor  .v.  Bell,  129  Ala.  464,  29 
So.  572;  Womack  v.  Powers,  50  Ala. 
5;  Necklace  v.  West,  33  Ark.  682; 
Dowllng  V.  Hannant,  78  Mich.  115, 
43  N.  W.  1044;  Ballow  v.  Motheral, 
5  Baxt.  (Tenn.)  600.  A  purchaser 
at  a  void  foreclosure  sale  can  not 
maintain  forcible  entry  and  de- 
tainer against  the  children  of  the 
mortgagee  in  possession.  "Way  v. 
Scott,  118  Iowa  197,  91  N.  W.  1034. 


'Sanger  v.  Nightingale,  122  U.  S. 
176,  30  L.  ed.  1105,  7  Sup.  Ct.  1109; 
Investment  Registry  v.  Chicago  &c. 
R.  Co.,  212  Fed.  594;  McWilliams  v. 
Wlthington,  7  Fed.  326;  Fix  v.  Lo- 
ranger,  50  Mich.  199,  15  N.  W.  81; 
Long  V.  McGregor,  65  Miss.  70,  3  So. 
240;  Hewitt  v.  Price,  204  Mo.  31,  102 
S.  "W.  647;  Strode  v.  Hoagland,  76 
Nebr.  542,  107  N.  W.  754;  Tucker  v. 
Jackson,  60  N.  H.  214;  McMurray  v. 
McMurray,  66  N.  Y.  175;  Vander- 
cook  V.  Cohoes  Sav.  Inst,  5  Hun  (N. 
Y.)  641;  Moore  v.  Moore,  5  N.  Y. 
256,  affg.  4  Sandf.  Ch.  37;  French 
V.  Kenworthy,  42  Hun  654,  5  N.  Y. 
St.  102;  Coley  v.  Tallman,  43  Misc. 
280,  88  N.  Y.  S.  896;   Livingston  v. 
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solute  right  independent  of  the  discretion  of  the  court.^  A  foreclosure 
sale  may  be  set  aside  for  misrepresentation  and  deceit  practiced  upon 
the  purchaser/  or  upon  the  junior  lien  creditor,*  or  for  collusion 
between  the  mortgagee  and  the  purchaser  to  the  injury  of  the  mort- 
gagor,'' or  where  the  sale  was  fraudulently  made  for  a  larger  sum 
than  the  amount  due.^ 

General  allegations  of  fraud,  on  information  and  belief  without  any 
statement  of  specific  facts  constituting  the  alleged  fraud  are  insuffi- 
cient.' The  burden  of  proof,  on  a  counterclaim  to  set  aside  a  fore- 
closure sale  for  false  representations  or  fraud,  is  upon  the  party 
charging  the  fraud.* 

When  the  rights  of  third  persons  have  accrued,  some  original 
proceeding  is  necessary  in  which  these  rights  may  be  tried  in  the 
ordinary  way ;  they  can  not  be  adjudicated  in  a  summary  manner  upon 
motion.*  They  must  in  some  way  be  brought  into  court,  and  given  an 
opportunity  to  be  heard.^"  But  ordinarily,  if  there  is  nothing  to  pre- 
vent an  application  in  the  original  suit,  an  original  bill  for  this  pur- 
pose can  not  be  sustained  ;^^  and  when  the  proceedings  are  regular 
and  free  from  fraud,  and  the  party  is  only  equitably  entitled  to  relief, 
his  only  remedy  is  by  motion  in  the  foreclosure  suit,  addressed  to  the 
discretion  of  the  court,  to  open  the  biddings  or  set  aside  the  sale.^^ 
In  allowing  him  to  come  in,  the  court  may  impose  such  terms  as  may 
seem  proper.     This  application  may  be  made  by  any  one  injured  by 

Painter,  28  How.  Pr.  (N.  Y.)  517,  19  'Cain    v.    Glmon,    36    Ala.    168; 

Abb.   Pr.    28;    Moore   v.   Watson,   4  Arnold  v.  Gaff,  58  Ind.  543;   Betson 

Coldw.    (Tenn.)    64;    Veit  v.  Meyer,  v.  State,  47  Ind.  54;  Collier  v.  Field, 

105  "Wis.  530,  81  N.  W.  653.   See  also  1  Mont.  612;   Lockwood  v.  Mitchell, 

Hunter  v.  Mellen,  127  Ala.  343,  28  19  Ohio  448,  53  Am.  Dec.  438;    Up- 

So.  468;  Curtis  v.  Dunkirk  Sav.  &e.  church  v.  Anderson   (Tenn.),  52  S. 

Assn.,  148  N.  Y.  S.  860   (fraudulent  "W.  917. 

conspiracy  to  stifle  bidding).   Fraud  'Alabama  &c.  R.  Co.  v.  Thomas, 

affecting   a    sale    under    foreclosure  86   Miss.   27,  38   So.   770.     See   also 

does  not  warrant  the  court  in  vacat-  Bell  v.  Thompson,  147  Cal.  689,  82 

ing  the  decree  of  foreclosure.     Las  Pac.  327. 

Vegas  R.  &c.  Co.  v.  Trust  Co.  of  St.  » Hewitt  v.  Price,  204  Mo.  31,  102 

Louis  County,  15  N.  Mex.  634,  110  S.  W.  647. 

Pac.  856.  "Crawford  v.  Tuller,  35  Mich.  57. 

"Gould  V.  Mortimer,  26  How.  Pr.  "Jewett  v.  Morris,  41  Mich.  689, 

(N.  Y.)  167.  3  N.  W.  186. 

'Paulett  V.  Peabody,  3  Nebr.  196.  "Brown  v.  Frost,  10   Paige    (N. 

*  Gilbert  v.  Haire,  43  Mich.  283,  5  Y.)    243;    Sked  v.  Sedgley,  36  Ohio 

N.  W.  321;  Fuller  v.  Brown,  35  Hun  St.  483. 

(N.  Y.)    162,     See  also  Garrett  v.  "McCotter  v.  Jay,  30  N.  Y.   80; 

Moss,  20  111.  549.  Smith  v.  American  Life  Ins.  &c.  Co., 

•Cleveland  v.  Southard,    25  Wis.  Clarke  (N.  Y.)  307;  White  v.  Coul- 

.479.    See  also  Copsey  v.  Sacramento  ter,  1  Hun  (N.  Y.)  357. 
Bank,  133  Cal.  659,  66  Pac.  204. 
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the  proceedings  under  the  decree,  although  he  is  not  a  party  to  the 
suit.^* 

An  original  suit  to  set  aside  a  sale  by  a  party  to  the  foreclosure 
suit  should  only  be  sanctioned  in  exceptional  cases,  where  relief  can 
not  be  obtained  by  a  summary  application  in  the  foreclosure  suit.  Or- 
dinarily it  is  only  the  court  in  the  foreclosure  suit  which  is  com- 
petent to  protect  all  parties  interested  in  the  sale,  because  protection 
for  aU  can  be  given  only  by  ordering  a  resale  upon  conditions.^*  An 
original  suit  can  not  be  maintained  without  making  parties  to  the 
action  not  only  the  parties  to  the  foreclosure  suit,  but  as  well  the 
purchaser  at  the  sale  which  is  called  in  question.^^ 

A  purchaser  at  a  foreclosure  sale  submits  himself  to  the  jurisdiction 
of  the  court  in  the  foreclosure  suit  as  to  all  matters  connected  with  the 
sale;^"  and  he  moBeover  acquires  a  suflBcient  status  to  enable  him  to 
apply  to  that  court  to  vacate  a  resale  of  the  same  property.^' 

The  sale  may  be  set  aside  by  an  order  made  upon  a  motion  in  the 
original  suit,  even  after  the  deed  has  been  delivered,  either  for  im- 
propriety in  the  sale,  or  for  the  purpose  of  letting  in  a  defense  to  the 
action.^^  This  course  is  clearly  proper  if  the  purchaser  has  made  no 
payment,  and  no  certificate  of  purchase  has  been  filed  for  record.^* 
The  motion  for  resale,  when  founded  on  facts  not  apparent  upon  the 
record,  should  properly  be  heard  and  determined  upon  affidavit.'" 
The  purchaser  under  the  sale  sought  to  be  set  aside  should  be  made 
a  party  to  the  bill,  or  should  be  notified  of  the  motion  made  for  that 
purpose.  Third  persons  who  have  bought  of  the  first  purchaser 
should  in  like  manner  have  an  opportunity  to  be  heard.^^ 

Allegations  of  fraud  in  procuring  the  mortgage,  and  allegations  of 
the  payment  of  it,  will  not  support  an  action  against  the  purchaser 
to  set  aside  the  foreclosure  sale,  when  no  fraud  or  mala  fides  on  the 
part  of  the  purchaser  is  alleged.^^  Such  questions  are  necessarily 
involved  in  the  proceedings  leading  to  the  judgment,  and,  whether 

"Gould  V.  Mortimer,  26  How.  Pr.  Brown  v.  Frost,  10  Paige   (N.  Y.) 

(N.    Y.)    167;    Brown   v.   Frost,    10  243. 

Paige    (N.  Y.)    243;    American  Ins.  "Terbell  v.  Lee,  40  Fed.  40. 

Co.  V.  Oalcley,  9  Paige   (N.  Y.)   259,  "Terbell  v.  Lee,  40  Fed.  40. 

496,    38   Am.    Dec.    561;    Niclioll   v.  "Savery  v.   Sypher,   6  Wall.    (U. 

Nicholl,  8  Paige  (N.  Y.)   349.  S.)   157,  18  L.  ed.  822. 

"  Mutual  Life  Ins.  Co.  v.  Sturges,  '^  Lawrence    v.    Jarvis,    36    Mich. 

33  N.  J.  Bq.  328.  281;    Crawford  v.  TuUer,  85  Mich. 

"  Harwood  v.  Cox,  26  111.  App.  374.  57. 

"Van  Loben  Sels  v.  Bunnell,  131  =»Ruff  v.  Doty,  26  S.  Ca:^.  173,  1  S. 

Cal.  489,  63  Pac.  773.  E.  707, 

"Terbell    v.    Lee,    40    Fed.    40; 
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actually  raised  or  not,  are  eoneluded  by  the  judginent.  Praiid  in  ob- 
taining the  mortgage,  being  properly  a  defense  to  foreclosure,  is  con- 
cluded by  the  decree  f^  but  f  laud  in  obtaining  the  judgment  or  decree 
is  ground  for  setting  aside  the  sale.^* 

After  a  confirmation  of  the  sale  and  final  decree,  an  application 
to  set  aside  the  sale,  decree  of  confirmation  and  final  decree,  reasons 
founded  on  irregularities  in  making  the  sale  are  not  available,  unless 
a  sufBcient  excuse  is  shown  for  failure  to  present  such  reasons  in  op- 
position to  the  application  to  confirm  the  sale.''^  In  general  it  may  be 
said  that  objections  to  a  sale  based  upon  errors  in  the  proceedings  or 
in  the  decree  will  not  be  considered.^"  After  confirmation,  a  foreclo- 
sure sale  will  not  be  set  aside,  except  for  fraud,  mistake,  surprise  or 
other  cause  for  which  equity  would  give  like  relief  if  the  sale  had 
been  made  by  the  parties  in  interest.^'' 

§  1669.  Application  for  resale  by  party  in  interest. — An  applica- 
tion for  a  resale  can  be  made  only  by  some  one  who  is  either  interested 
in  the  mortgaged  premises,  or  is  under  personal  liability  for  a  de- 
ficiency,^''^ and  he  must  show  that  his  rights  have  been  injured  or  his 
interests  prejudiced  by  the  sale.^^  A  sale  will  not  be  set  aside  at 
the  instance  of  one  who  was  not  a  party  to  the  suit,  when  he  was 
not  made  a  party  through  his  own  negligence  in  not  having  his  deed 
recorded,  and  his  grantor,  who  appeared  by  the  record  to  be  the  owner 

» Evans  v.  English,  10  Ky.  L.  742,  837,    119    N.    Y.    S.    942.      See    also 

10  S.  W.  626;  Allen  v.  Frawley,  106  Builders'  Mtg.  Co.  v.  Berkowitz,  134 

Wis.   636,  82  N.  W.   593.     See  also  App.    Div.    136,   118   N.   Y.    S.    804; 

Murphy  v.  Farmers'  &c.  Bank,  131  Lacey  v.  Lacey    (Ala.),   29   So.   922 

Cal.  115,  63  Pac.  368.  (wife  of  mortgagor).    The  party  ap- 

'^  McMillan  v.  Hunnicut,   109   Ga.  plying  for   resale   must   have   some 

699,  35  S.  E.  102;  Harshey  v.  Black-  Interest  in  the  premises.    Pine  BlufE 

marr,  20  Iowa  161,  89  Am.  Dec.  520.  &c.  R.  Co.  v.  James,  54  Ark.  81,  15 

=» Marsh  v.  Sheriff  (Md.),  14  Atl.  S.  W.  15;   Glide  v.  Dwyer,  83  Cal. 

664;    Coles  v.  Yorks,  36  Minn.  388,  477,  23  Pac.  706;   Peters  v.  Guthrie, 

31  N.   W.   353;    Dodge   v.   AUis,    27  119  Ind.  44,  20  N.  B.  536;  Taylor  v. 

Minn.   376,  7   N.  W.  732;    Smith  v.  Huey,  11  La.  Ann.  614;  Day  v.  Lyon, 

Valentine,  19  Minn.  452.  11    N.    J.    Eq.    331;    Lamb    v.    San 

=»  Taylor  v.  Ellenberger,   134   Cal.  Pedro  &c.  Co.,  8  N.  Mex.  632,  9  Pac. 

31,  66  Pac.  4;  Holland  Trust  Co.  v.  525;   Shew  v.  Call,  110  N.  Car.  450, 

Hogan,  17  N.  Y.   S.   919;    Meyer  v.  26  S.  E.  33,  56  Ahi.  St.  768. 
Utah  &  Pleasant  Val.  R.  Co.,  3  Utah        =*  Clark  v.  Wolf,  2  Nehr.   (Unoff.) 

280  290,  96  N.  W.  495;   Joned  v.  Miller, 

^'Nitro- Phosphate    Syndicate    v.  2  Nebr.  (Unoff.)  582.  92  N.  W.  201; 

Johnson,  100  Va.  774,  42  S.  E.  995;  Lester  v.  Mann,  62  Hun  615.  24  N. 

^'aBodine  v.  Edwards,  3  Ch.  Dec.  Y.  St.  501,  1  Silv.  Sup.  516,  5  N.  Y. 

46    2  N   Y   Leg.  Obs.  231;   Gould  v.  S.  513;   Kebabian  v.  Shinkle,  26  R. 

Mortimer   26  How.  Pr.  (N.  Y.)  167;  L  505,  59  Atl.  743;   Lloyd  v.  Frank, 

May  V.  May,  11  Paige   (N.  Y.)   201;  30  Wis.  306. 
Gruner  v.   Ruffner,   134   App.   Div. 


§  1669a         FOEECLOSUKE  SALES  UNDEE  DECEEE  313 

of  the  property  when  the  suit  was  brought,  was  properly  made  a  de- 
fendant.^" If  the  applicant  be  a  subsequent  mortgagee  who  holds  his 
mortgage  only  as  collateral  security  for  the  debt  of  a  third  person,  he 
should  on  equitable  grounds  be  required  to  exhaust  his  remedy  against 
the  principal  debtor  before  he  can  have  the  sale  set  aside.*"  The  pur- 
chaser at  a  foreclosure  sale  is  of  course  a  necessary  party  to  a  proceed- 
ing to  set  aside  the  sale.^"^  Application  must  be  made  without  delay; 
though  relief  has  been  granted  even  after  two  or  three  years,  when 
the  purchaser  hsid  not  parted  with  his  title,  and  there  was  a  reasonable 
excuse  for  the  delay.'^ 

A  wife  having  only  an  inchoate  right  of  dower  in  the  premises 
can  not  sustain  an  application  made  in  the  lifetime  of  her  husband 
to  set  aside  a  foreclosure  sale,  or  the  decree  of  sale,  on  the  ground 
that  she  was  not  made  a  party  to  the  suit,  or  was  not  properly  served 
with  summons.'*  If,  instead  of  applying  for  a  resale,  the  party  inter- 
ested agrees  with  the  purchaser  for  a  future  redemption  of  the  prem- 
ises, and  for  the  possession  in  the  meantime,  the  court  will  not  after- 
ward set  aside  the  sale.** 

If  no  one  applies  for  a  resale,  and  all  parties  are  content  that  the 
sale  shall  stand,  and  justice  can  be  done  without  it,  the  court  will  not 
order  a  resale  of  its  own  motion.*" 

§  1669a.    Estoppel  of  party  whose  misconduct  caused  irregularity. 

— A  sale  will  not  be  set  aside  at  the  instance  of  a  pajty  whose  own 
misconduct  has  been  the  occasion  of  an  irregularity.  Thus,  where 
a  notice  of  the  sale  was  published  to  occur  on  March  9,  but  as  published 
in  certain  issues  of  the  paper  the  figure  9  was  turned  upside  down, 
so  that  it  made  it  appear  that  the  day  of  sale  was  March  6,  it  was 
found  that  the  alteration  in  the  notice  was  caused  or  procured  to  be 
made  by  the  mortgagor,  whose  property  was  advertised  to  be  sold, 

'"LeonarcJ  v.  N.  Y.  Bay  Co.,  28  N.  But  see  Wood  v.  Kroll,  43  Hun  328, 

J.  Eq.  192.    See  ante  §  1412.  4  N.  Y.  St.  622. 

"  Soule  V.  Ludlow,  3  Hun  (N.  Y.)  "^  Fergus    v.    Woodworth,    44    111. 

503,  6   Thomp.   &  C.   24;    Depew  v.  374;  Nlcholl  v.  NichoU,  8  Paige  (N. 

Dewey,  2  T.  &  C.  515,  46  How.  Pr.  Y.)    349.     See   also   Muckenfuss  v. 

(N.  Y.)  441.  Fiahburne,  68   S.  Car.  41,  46  S.  B. 

»  Slossom  V.  Milwaukee  &c.  R.  Co.,  537.     See  post  S  1674. 

1  "Wall.   (U.  S.)   655,  17  L.  ed.  673;  »» White  v.  Coulter,  1  Hun  (N.  Y.) 

Terbell  v.  Lee,  40  Fed.  40;  Macfar-  357.    But  see  Cain  v.  Gimon,  36  Ala. 

lane  v.  Macfarlane,  50  Fla.  570,  39  168, 

So.   995;    Smith   v.   Brady,   37   La.  '^  Toll  v.  Hiller,  11  Paige  (N.  Y.) 

Ann.  122;  Jewett  v.  Morris,  41  Mich.  228. 

689,  3  N.  W.  186;  Duncan  v.  Co-op.  '"Eleventh    Ward    Sav.    Bank    v. 

Co.,  221  Mo.  315,  120  S.  W.  733;  Can-  Hay,  55  How.  Pr.  (N.  Y.)  444. 
dee  v.  Burke,  1  Hun  (N.  Y.)   546. 
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for  the  purpose  of  avoiding  the  sale.  On  a  motion  of  the  mortgagor 
to  set  aside  the  sale  by  reason  of  the  defective  notice,  it  was  held  that 
a  party  guilty  of  such  misconduct  is  not  in  a  position  to  appeal  to  the 
court  for  assistance  in  consummating  the  wrong,  and  that  the  court 
will  not  aid  him  in  reaping  the  anticipated  fruits  of  his  wrongful 
conduct.^'  Furthermore  relief  will  not  be  granted  where  mistake  or 
surprise  was  due  to  the  petitioning  party's  own  negligence,  or  could 
have  been  prevented  by  the  exercise  of  reasonable  care." 

§  1670.  Inadequacy  of  price  and  other  grounds. — A  sale  will  not 
be  set  aside  on  account  of  mere  inadequacy  of  price;  in  addition  it 
must  be  shown  that  the  sale  was  unfairly  conducted,  or  there  was 
fraud  or  surprise  or  mistake,  which  prevented  the  obtaining  of  any 
adequate  price/^  or  the  party  had  no  notice  of  the  order  of  sale,  or  of 


^  Green  v.  Corson,  50  Kans.  624, 
32  Pac.  380.  Where  a  debtor  pre- 
vents the  officer  from  serving  notice, 
he  can  not  have  the  sale  set  aside 
because  he  was  not  served.  Carrere 
V.  Aucoin,  127  La.  59,  53  So.  427. 

^Tarkhurst  v.  Cory,  11  N.  J.  Ea. 
233;  Housman  v.  Wright,  50  App. 
Div.  606,  64  N.  Y.  S.  71. 

»» Smith  v.  Black,  115  U.  S.  308, 
29  L.  ed.  398,  6  Sup.  Ct.  50;  West  v. 
Davis,  4  McLean  (U.  S.)  241;  Lay- 
ton  V.  Rhode  Island  Hospital  Trust 
Co.,  205  Fed.  276,  125  C.  C.  A.  263; 
Elgutter  V.  Northwestern  Mut.  L. 
Ins.  Co.,  86  Fed.  500,  30  C.  C.  A. 
218;  Windes  v.  Russell,  150  Ala. 
625,  43  So.  788;  Mahone  v.  Williams, 
39  Ala.  202;  Llttell  v.  Zuntz,  2  Ala. 
256,  36  Am,  Dec.  415;  Bank  of  Pine 
Bluff  V.  Levi,  90  Ark.  166,  118  S.  W. 
250;  Colonial  &c.  Mtg.  Co.  v.  Sweet, 
65  Ark.  152,  45  S.  W.  60,  67  Am.  St. 
910;  May  v.  Hatcher,  130  Cal.  627, 
63  Pac.  33;  Connick  v.  Hill,  127  Cal. 
162,  59  Pac.  832;  Hibernia  Sav.  &c. 
Soc.  V.  Behnke,  121  Cal.  339,  53  Pac. 
812;  Glide  v.  Dwyer,  83  Cal.  477,  23 
Pac.  706;  Haynes  v.  Packman,  37 
Cal.  xvii,  31  Pac.  745;  Hunt  v. 
Whitehead,  19  App.  D.  C.  116;  Con- 
nely  v.  Rue,  148  111.  207,  35  N.  E. 
824;  Heberer  v.  Heberer,  67  111.  253; 
Mixer  v.  Sibley.  53  111.  61;  Com- 
stock  V.  Purple,  49  111.  158;  Benton 
V.  Shreeve,  4  Ind.  66;  Equitable 
Trust  Co.  V.  Shrope,  73  Iowa  297, 
34  N.  W.  867;  Sigerson  v.  Sigerson, 


71  Iowa  476,  32  N.  W.  462;  Wyan- 
dotte State  Bank  v.  Murray,  84 
Kans.  524,  114  Pac.  847;  Fraser  v. 
Seeley,  71  Kans.  169,  79  Pac.  1081; 
Evans  v.  Bushnell,  59  Kans.  160,  52 
Pac.  419;  Vint  v.  Monk,  56  Kans.  789, 
44  Pac.  986;  Wood  v.  Drury,  56 
Kans.  409,  43  Pac.  763;  Fowler  v. 
Krutz,  54  Kans.  622,  38  Pac.  808; 
Means  v.  Rosevear,  42  Kans.  377,  22 
Pac.  319;  Jones  v.  Carr,  41  Kans. 
329,  21  Pac.  258;  Babcock  v.  Canfield, 
36  Kans.  437,  13  Pac.  787;  Wolfert 
V.  Milford  Sav.  Bank,  5  Kans.  App. 
222,  47  Pac.  175;  Summers  v.  Crofts, 
145  Ky.  456,  140  S.  W.  684;  Rudd  v. 
Turner,  142  Ky.  2,  133  S.  W.  993 
(assessment  as  evidence  of  inade- 
quacy); Gleason  v.  Kentucky  Title 
Co.,  25  Ky.  L.  1546,  78  S.  W.  170; 
James  v.  Webb,  24  Ky.  L.  1382,  71 
S.  W.  526;  Ison  v.  Kinnaird,  3  Ky. 
L.  569,  17  S.  W.  633;  Forman  v. 
Hunt,  3  Dana  (Ky.)  614;  Edge- 
combe Park  Co.  v.  Finney,  121  Md. 
320,  88  Atl.  143;  James  H.  Robert- 
son Mfg.  Co.  v.  Chambers,  113  Md. 
232,  77  Atl.  287;  McCarty  v.  Gordon, 
112  Md.  40,  75  Atl.  964;  Shaw  v. 
Smith,  107  Md.  523,  69  Atl.  116; 
Hughes  V.  Rlggs,  84  Md.  502,  36  Atl. 
269;  Garritee  v.  Popplein,  73  Md. 
322,  20  Atl.  1070;  Marsh  v.  Sheriff 
(Md.),  14  Atl.  664;  Page  v.  Kress,  80 
Mich.  85,  44  N.  W.  1052,  20  Am.  St. 
504;  Farmers'  Bank  v.  Quick,  71 
Mich.  534,  39  N.  W.  752,  15  Am.  St. 
280;  Johnson  v.  Cooks,  37  Minn.  530, 
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the  confirmation  thereof .^^    The  fact  that  a  higher  price  may  reasonably 
be  expected  on  a  resale  is  by  itself  no  ground  for  granting  it.*'  Great 


35  N.  W.  436;    Daggett  Hardware 
Co.  V.  Brownlee,  186  Mo.  621,  85  S. 
W.  545;   McDonnell  v.  De  Soto  Sav. 
&c.  Assn.,  175  Mo.  250,  75  S.  W.  438, 
97    Am.    St.    592;    Hoffman   v.    Mc- 
Cracken,  168  Mo.  337,  67  S.  W.  878; 
Briant  v.  Jackson,   99   Mo.   585,   IS 
S.  W.  91;  Gibson  v.  Sweet,  64  Nebr. 
550,  90  N.  "W.  548;  Williams  v.  Tay- 
lor,  63    Nebr.   717,    89   N.   W.   261; 
Krieger  v.  Scheuer  (N.  J.  Eq.),  86 
Atl.  534;   Montclair  Bldg.  &c.  Assn. 
V.  Farmer  (N.  J.  Eq.),  67  Atl.  852; 
Polhemus  v.  Princilla   (N.  J.  Eq.), 
61  Atl.  263;   Rowan  T.  Congdon,  53 
N.  J.  Eq.  385,  33  Atl.  404;   Bliss  v. 
New  York  L.  Ins.  Co.,  51  N.  J.  Eq. 
630,  25  Atl.  381,  30  Atl.  429;   Work- 
Ingmen's  Mut.  Bldg.  Loan  Assn.  v. 
McGillick     (N.    J.),    28    Atl.    468; 
TTount  V.  Manhattan  Bank,  44  N.  J. 
Eq.  297,  18  Atl.  80;  Twining  v.  Neil. 
38  N.  J.  Eq.  470;    Boyd  v.  Hudson 
City  Academical  Soc,  24  N.  J.  Eq. 
349;   Howell  v.  Mills,  53  N.  Y.  322; 
Moller  V.  Watts,  56  App.  Div.  562, 
67  N.  Y.  S.  488;  Housman  v.  Wright, 
50  App.  Div.   606,  64  N.  Y.   S.  71; 
State  Realty  &c.  Co.  v.  Villaume,  121 
App.   Div.    793,   106   N.   Y.    S.    698; 
Cortland  Sav.  Bank  v.  Llghthall,  53 
Misc.  423,  104  N.  Y.  S.  1022;  Frazier 
V.  Swimm,  79  App.  Div.  53,  79  N.  Y. 
S.  787;  Kellogg  v.  Howell,  62  Barb. 
(N.  Y.)    280;    Lefevre  v.  Laraway, 
22  Barb.  (N.  Y.)  167;   Thompson  v. 
Mount,   1   Barb.   Ch.    (N.   Y.)    607; 
Eleventh  Ward  Sav.  Bank  v.  Hay, 
55  How.  Pr.  (N.  Y.)  444;  Whitbeck 
V.  Rowe,  25  How.  Pr.  (N.  Y.)  403; 
Gould  V.  Libby,  24  How.  Pr.  (N.  Y.) 
440;   Bonnett  v.  Brown,  13  N.  Y.  S. 
395;  American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)  259,  496,  38  Am.  Dec. 
561;    Tripp  v.  Cook,  26  Wend.    (N. 
Y.)    143;    McLaln  Land  &c.  Co.  v. 
Swofford   Bros.   Dry   Goods   Co.,   11 
Okla.  429,  68  Pac.  502;  Fidelity  Ins. 
&c.  Co.  V.  Byrnes,  166  Pa.  St.  496, 
31   Atl.    255;    Alexander  v.    Messer- 
vey,  35   S.  Car.  409,  14  S.  B.   854; 
Donaho  v.  Bales  (Tenn.),  59  S.  W. 
409;   Fenton  v.  Bell   (Tenn.),  53  S. 
W.    984;     Henderson    v.    Lowry,    5 
Yerg.   (Tenn.)   240;   Bvants  v.  Erd- 


man  (Tex.  Civ.  App.),  153  S.  W. 
929;  Porde  v.  Herron,  4  Munf.  (Va.) 
316;  Merrill  v.  Ladendorf,  123  Wis. 
140,  101  N.  W.  385;  John  Paul  Lum- 
ber Co.  V.  Neumeister,  106  Wis.  243, 
82  N.  W.  144;  Homestead  Land  Co. 
V.  Joseph  Schlitz  B.  Co.,  94  Wis.  600, 
69  N.  W.  346;  Meehan  v.  Blodgett, 
86  Wis.  511,  57  N.  W.  291;  Maxwell 
V.  Newton,  65  Wis.  261,  27  N.  W.  31; 
Hubbard  v.  Taylor,  49  Wis.  68,  4  N. 
W.  1066;  Kemp  v.  Hein,  48  Wis.  32, 
3  N.  W.  831;  Warren  v.  Foreman,  19 
Wis.  35;  Hill  v.  Hoover,  5  Wis.  354, 
68  Am.  Dec.  70;  Strong  v.  Catton,  1 
Wis.  471.  For  other  cases  relating 
to  inadequacy  of  price,  see  Stephen- 
son V.  Harris,  153  Ala.  462,  45  So. 
196;  Security  Trust  &c.  Co.  v.  Gal- 
lagher, 25  Del.  548,  84  Atl.  806;  Par- 
sons V.  Little,  28  App.  D.  C.  218; 
Crebbin  v.  Powell,  68  Kans.  162,  74 
Pac.  621;  Hoock  v.  Sloman,  155 
Mich.  1,  118  N.  W.  489;  Hewitt  v. 
Price,  204  Mo.  31,  102  S.  W.  647; 
Miller  v.  Lanham,  35  Nebr.  886,  53 
N.  W.  1010;  Montclair  Bldg.  &c, 
Assn.  V.  Farmer  (N.  J.  Eq.),  67  Atl. 
852  (two  parties  claiming  bid); 
New  York  L.  Ins.  Co.  v.  Murphy  (N. 
J.  Eq.),  25  Atl.  381;  Snyder  v.  Sny- 
der (Pa.),  90  Atl.  717;  Lyle  v.  Arm- 
strong, 235  Pa.  227,  83  Atl.  578; 
Nitro-Phosphate  Syndicate  v.  John- 
son, 100  Va.  774,  42  S.  E.  995  (high- 
est bid  as  criterion  of  value). 

In  Kneeland  v.  Smith,  13  Wis. 
591,  the  court  refused  to  set  aside  a 
sale  fairly  made  and  confirmed,  on  a 
mere  offer  to  bid  f8,000,  where  the 
former  bid  was  $7,601;  and  so  in 
Allis  V.  Sabin,  17  Wis.  626,  where 
there  was  an  offer  to  bid  $2,400  on  a 
resale  of  premises  which  at  the  for- 
mer sale  were  bid  in  for  $2,000; 
and  in  Northrop  v.  Cooper,  23  Kans. 
432,  where  the  sale  was  fair  and  the 
property  brought  only  $100,  the 
court  refused  to  set  aside  the  sale, 
although  it  appeared  that  its  actual 
value  was  from  $565  to  $933. 

'» Nugent  V.  Nugent,  54  Mich.  557, 
20  N.  W.  584. 

"  Garritee  v.  Popplein,  73  Md.  322, 
20  Atl.  1070;  King  v.  Piatt.  37  N.  Y. 
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inadequacy  of  price  is  a  circumstance  which  will  always  be  regarded, 
and  slight  additional  circumstances  only  are  required  to  authorize  the 
setting  aside  of  the  sale>^  And  it  has  been  held  that,  before  confirma- 
tion, a  sale  may  be  set  aside  upon  the  single  ground  of  inadequacy 
of  price,  where  the  price  is  grossly  disproportionate  to  the  value  of 
the  property.*^  Although  the  inadequacy  of  price  be  such  as  to  afford 
ground  for  setting  aside  the  sale,  this  will  not  be  done  unless  it  be 
shown  that  a  larger  price  will  probably  be  obtained  by  a  resale.^^ 
Where  the  petitioners  for  a  resale  showed  that  a  much  larger  price 
would  be  paid,  and  offered  a  substantial  deposit  as  a  guaranty  thereof, 
the  chancellor  was  held  justified  in  ordering  a  resale,  although  the 
evidence  upon  inadequacy  of  price  was  conflicting.** 

Any  unfairness  or  misrepresentation  on  the  part  of  the  purchaser, 
by  which  a  person  interested  in  the  property  is  prevented  from  at- 
tending the  sale  and  bidding,  and  the  purchaser  obtains  the  property 
at  a  price  considerably  below  its  actual  value,  is  a  good  ground  for 
setting  the  sale  aside.*^  Thus  a  resale  was  ordered  where,  upon  the 
foreclosure  of  a  first  mortgage  for  ten  thousand  dollars,  property 
worth  fourteen  thousand  was  sold  to  the  first  mortgagee  for  the 
amount  of  his  mortgage,  and  the  second  mortgagee  alleged  that  he 
refrained  from  bidding  on  account  of  the  representations  of  the  first 
mortgagee,  and  also  of  a  third  person,  as  to  the  amount  each  would 
bid  for  the  property.  The  petitioner  was  required  to  give  security  to 
obtain  a  bid  of  thirteen  thousand  dollars,  and  to  reimburse  the  pur- 
chaser for  actual  betterments  made  and  taxes  paid  since  the  sale,  with 
interest,  before  applying  any  of  the  proceeds  of  the  sale  to  the  second 
mortgage.*®    A  similar  order  was  made  in  a  case  where  property  worth 

155;    Kellogg  v.   Howell,   62   Barb.  "  Montague  v.  International  Trust 

(N.  Y.)  280.  Co.,  142  Ala.  544,  38  So.  1025. 

^'Wood  V.  Drury,  56  Kans.  409,  43  "Murdock  v.   Empie,   9   Abb.   Pr. 

Pac.    763;     Means    v.    Rosevear,    42  (N.  Y.)  283.  The  conditions  imposed 

Kans.    377,    22    Pac.    319;     Capital  in  this  case  were  the  return  of  the 

Bank  v.  Huntoon,  35  Kans.  577,  11  deposit  and  the  payment  of  the  ex- 

Pac.    369;    Dewey    v.    Linscott,    20  penses,    including    the    auctioneer's 

Kans.  684.  fees,  and  $100  for  fees  in  examining 

"^Ballentyne  v.  Smith,  205  U.  S.  the  title;   and  furthermore  the  giv- 

285,  51  L.  ed.  803,  27  Sup.  Ct.  527.  ing  of  a  bond  with  sureties  to  bid 

See  also  Wright  v.  Branch   (Del.),  a  certain  sum  at  the  resale,  and  to 

90  Atl.  41.  pay  the   expenses  of  it.     See   also 

'"Iowa    Sav.    Bank   v.    Blair,    56  Hallam  v.  Huffman,   5  Kans.  App. 

Kans.   430,   43   Pac.   686;    Means  v.  303,  48  Pac.  602;  Van  Dyke  v.  Van 

Rosevear,  42  Kans.  377,  22  Pac.  319;  Dyke,  31  N.  J.  Eq.  176;   Hubbard  v. 

Farmers'   Bank  v.   Quick,   71   Mich.  Taylor,  49  "Wis.  68,  4  N.  "W.  1066. 

534,  39  N.  W.  752,  15  Am.  St.  280.  "  Dawson  v.  Drake,  29  N.  J.  Eq. 

383. 
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twelve  thousand  dollars  or  more  was  sold  for  less  than  two  thousand  five 
hundred  dollars.*'  Where  the  property  sold  was  located  in  a  city  where 
several  newspapers  were  published,  and  the  notice  of  sale  was  pub- 
lished in  a  newspaper  of  small  circulation  in  a  distant  town  in  order 
that  neither  the  defendant  or  the  public  should  have  notice  of  the 
sale  and  that  the  property  might  be  sold  for  less  than  its  value,  and 
the  price  bid  was  greatly  inadequate,  there  was  an  element  of  unfair- 
ness which,  coupled  with  the  inadequate  price,  required  that  the  sde 
should  be  set  aside.**  * 

A  misapprehension  on  the  part  of  a  bidder  as  to  statements  made 
by  the  mortgagor  at  the  time  of  the  sale  whereby  he  ceased  to  bid, 
and  the  premises  were  sold  for  much  less  than  the  bidder  would  have 
paid,  is  ground  for  setting  aside  the  sale.*"  So  also  is  a  misunder- 
standing on  the  part  of  a  second  mortgagee  in  making  his  bid  subject 
to  the  iirst  mortgage,  whereby  property  worth  two  thousand  five  hun- 
dred dollars  was  sold  for  twenty-five  dollars.^"  And  where  the  holders 
of  third  and  fourth  mortgages  were  not  properly  informed  concerning 
the  day  of  sale,  and  could  not  procure  a  reasonable  adjournment,  and 
the  property  was  sold  for  a  sum  insufficient  to  produce  anything  for 
the  third  and  fourth  mortgagees,  it  was  held  that  a  resale  would  be 
ordered,  upon  the  petitioners  giving  bond  conditioned  that  a  re- 
sponsible purchaser  would  attend  the  resale  and  bid  a  much  larger 
sum.°^ 

A  resale  should  not  be  granted  on  the  ground  of  inadequacy  of 
price  when  the  property,  which  was  not  worth  on  the  day  of  sale  more 
than  forty  thousand  dollars,  was  bid  in  by  the  mortgagee  for  thirty- 
five  thousand  dollars,  the  mortgagor  having  notice  that  he  would  not 
bid  above  that  smn.^^ 

An  agreement  between  bondholders  to  bid  a  certain  price  for  the 
property,  and  if  they  obtained  the  property  to  sell  it  to  others  for  a 
certain  advance  price,  if  not  intended  to  suppress  competition  at  the 
sale  and  obtain  the  property  at  a  sacrifice,  is  a  legitimate  one.°'  An 
agreement  between  the  mortgagee  and  the  debtor  that  the  former 

"Gilbert  v.  Haire,  43  Mich.  283,  =^ White  v.  Coulter,  1  Hun  (N.  T.) 

5  N.  W.  321.  357.    See  also  New  York  L.  Ins.  Co. 

"Macfarlane    v.    Macfarlane,    50  v.  Murphy,  51  N.  J.  Bq.  630,  25  Atl. 

Fla.    570,   39    So.   995.     See   post   §  381,  30  Atl.  429. 

1672.  ■=>  Wicker  v.  Hoppock,  6  Wall.  (U. 

"Banta  v.  Brown,  33  N.  J.  Eq.  41.  S.)    94,   18  L.   ed.   752;    Kearney  v. 

'"Van  Arsdalen  v.  Vail,  32  N.  J.  Taylor,  15  How.   (U.  S.)   494,  14  L. 

Eq.    189.  ed.  787;  Terbell  v.  Lee,  40  Fed.  40. 

"Strong  V.   Smith,   68   N.  J.   Bq. 
650,  64  Atl.  1135. 
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should  bid  off  the  property  at  the  foreclosure  sale,  provided  the  bids 
should  not  run  up  above  the  amount  of  the  mortgage  debt,  and  that 
in  such  ease  the  mortgagee  would  resell  the  property  to  the  debtor 
at  an  agreed  price,  within  a  time  fixed,  does  not  invalidate  the  sale.^* 

A  sale  will  not  be  set  aside  on  the  ground  of  mere  assertions  made 
at  the  sale  by  irresponsible  persons  that  the  sale  "was  a  mere  for- 
mality," especially  if  the  person  seeking  to  have  the,  sale  set  aside  was 
present  at  the  sale,  and  he  does  not  show  that  he  was  deceived  by  such 
assertions.^^ 

After  a  foreclosure  sale  the  only  relief  for  one  who  claims  that 
the  sale  was  for  an  inadequate  price  is  an  application  to  have  the  sale 
set  aside.  If  the  mortgagee  has  bought  the  property,  a  suit  can  not 
be  maintained  against  him  for  the  recovery  of  the  difference  between 
the  price  paid  and  the  actual  value."" 

§  1670a.  Sale  set  aside  at  instance  of  mortgagee. — A  sale  may  be 
set  aside  at  the  instance  of  the  mortgagee.  This  was  done  in  a  case 
where  the  property  was  sold  for  about  a  third  only  of  its  value,  which 
was  about  the  amount  of  the  mortgage,  and  the  officer  making  the  sale 
was  instructed  to  bid  for  the  mortgagee  to  the  amount  of  the  mortgage, 
but  neglected  to  do  so.  The  purchaser  knew  of  the  mortgagee's  inten- 
tion to  bid  at  the  sale,  and  the  mortgagee  could  not  collect  any  part  of 
the  deficiency  from  the  mortgagor."^ 

A  sale  will  be  set  aside  at  the  instance  of  the  mortgagee  when  the 
mortgagor  has  by  his  acts  prevented  a  free  competition  between  the 
bidders.  Such  acts  have  been  called  chilling  the  bidding.  Thus 
where  a  mortgagor,  a  woman,  at  a  sale  of  the  mortgaged  premises, 
publicly  announces  that  she  intends  to  bid,  that  she  is  a  widow,  de- 
pendent on  such  premises  for  a  support,  and  requests  that  no  one  bid 
against  her,  thus  preventing  free  competition  among  the  bidders,  a 
sale  to  her  for  an  inadequate  price  will  be  set  aside.°^ 

"  Davis  V.  Citizens'  Bank,  39  La.  In  this  case  the  bidder  offered  $1,000 

Ann.  523,  2  So.  401.  for  a  lot  of  nine  negro  slaves,  an- 

="  Russell   V.    Pew,    12    Mont.    509,  nouncing  when  he  did  so  that  it  was 

31  Pac.  75.  his  purpose  to  send  them  as  a  gift 

™  Leavitt  v.  Files,  38  Kans.  26,  15  to  the  wife  and  children  of  the  de- 

Pac.  891.  fendant  in  execution.    His  bid  was 

'"  Haynes  v.  Backman,  97  Cal.  xvii,  the  only  bid.    He  paid  the  purchase- 

31  Pac.  745.  money,  and  sent  the  slaves  as  pro- 

''Herndcn   v.    Gibson,   38    S.   Car.  posed.    He  therefore  told  the  truth. 

357,  17  S.  E.  145,  20  L.  R.  A.  545,  37  He  concealed  nothing.     He  misrep- 

Am.  St.  765.    The  court  cites  Carson  resented  nothing.     His  conduct  was 

V.  Law,  2  Rich.  Eq.  (S.  Car.)  296,  as  generous.      Yet    the    court    set    the 

an  apt  illustration  of  this  principle,  sale  aside. 
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A  subsequent  mortgagee  whose  right  of  action  accrues  after  the  com- 
mencement of  the  foreclosure  under  which  the  sale  is  made,  and  who  is 
not  a  party  to  such  action  may  petition  to  have  the  sale  set  aside.^' 
A  mortgagee  who  conducted  the  foreclosure  sale  and  bid  in  the  prop- 
erty can  not  avoid  his  liability  to  complete  the  purchase,  on  the  ground 
that  the  sale  was  illegal  or  irregular,  where  the  holder  of  subsequent 
mortgages  and  the  mortgagor  made  no  objection."" 

§  1671.  Eesale  where  mortgagee  purchases — Disaffirmance  by 
mortgagor. — When  the  complainant  himself  becomes  the  purchaser, 
the  court  is  always  more  ready  to  open  a  sale  than  where  the  property 
has  been  purchased  by  a  stranger  to  the  suit  for  the  purpose  of  invest- 
ment; the  sale  is  set  aside  upon  less  evidence  of  fraud,  surprise,  or 
accident,  or  of  the  invalidating  circumstance,  whatever  it  may  hef^ 
but  the  mere  fact  that  the  mortgagee  purchased  at  the  sale  for  a  sum 
much  below  the  value  of  the  property  is  not  by  itself  evidence  of 
fraud.«2 

Where  the  mortgagee  becomes  the  purchaser  at  his  own  sale,  in  some 
states  the  mortgagor  has  the  option  to  afSrm  or  disaffirm  the  sale;'' 
but  the  title  of  the  mortgagee  is  good  until  such  disaffirmance."*  In 
states  where  the  mortgagor  has  no  such  option,  the  mortgagee  pur- 
chasing has  exactly  the  same  rights  aS  a  stranger  purchasing  at  fore- 
closure."" 

■">  Brown  v.  Frost,  10  Paige  Ch.  (N.  106  Ga.  81,  31  S.  B.  805;  Nichols  v. 

Y.)  243.  Otto,  132  III.  91,  23  N.  E.  411;   Jen- 

"  Andrews  v.   O'Mahoney,   112   N.  kins  v.  Pierce,  98  111.  646;   Gibbons 

Y.  567,  20  N.  E.  374.  v.  Hoag,  95  111.  45;    Mulvey  v.  Gib- 

""Cain  v.  Gimon,  36  Ala.  168;  bons,  87  111.  367;  Thornton  v.  Irwin, 
Evans  v.  English,  10  Ky.  L.  742,  10  43  Mo.  153;  Very  v.  Russell,  65  N. 
S.  W.  626;  Nugent  v.  Nugent,  54  H.  646,  23  Atl.  522;  Austin  v.  Stew- 
Mich.  557,  20  N.  W.  584;  Kellogg  v.  art,  126  N.  Car.  525,  36  S.  B.  37; 
Howell,  62  Barb.  (N.  Y.)  280;  Mott  Whitehead  v.  "Whitehurst,  108  N. 
V.  Walkley,  3  Bdw.  (N.  Y.)  590;  Car.  458,  13  S.  E.  166;  Martin  v. 
Gould  v.  Libby,  24  How.  Pr.  (N.  Y.)  McNeely,  101  N.  Car.  634,  8  S.  B. 
440;  Tripp  v.  Cook,  26  "Wend.  (N.  231. 
y.)  143.  "Hawkins  V.  Hudson,  45  Ala.  482; 

«' Glide  V.  Dwyer,  83  Cal.  477,  23  Herbert  Craft  Co.  v.  Bryan   (Cal.), 

Pac.  706;   Briant  v.  Jackson,  99  Mo.  68   Pac.    1020;    Martin   v.    McNeely, 

535,  13  S.  W.  91.  101  N.  Car.  634,  8  S.  E.  231. 

"Woodruff  V.  Adair,  131  Ala.  530,  «=  Smith  v.  Lusk,  119  Ala.  394,  24 
o3  So.  515;  McCall  v.  Mash,  89  Ala.  So.  256;  Boyd  v.  Ellis,  11  Iowa  97; 
487,  7  So.  770,  18  Am.  St.  145;  Jones  v.  Standiferd,  69  Kans.  513, 
Thomas  v.  Jones,  84  Ala.  302,  4  So.  77  Pac.  271;  Ledyard  v.  Phillips,  47 
270;  Gassenheimer  v.  Moulton,  80  Mich.  305,  11  N.  W.  170;  Avon-by- 
Ala.  521,  2  So.  652;  Blockley  v.  Pow-  the-Sea  Land  &c.  Co.  v.  Finn,  56  N. 
ler,  21  Cal.  326,  82  Am.  Dec.  747;  J.  Eq.  808,  41  Atl.  360;  Brown  v. 
Payton  v.  McPhaul,  128  Ga.  510,  58  Frost,  10  Paige  (N.  Y.)  243. 
S.   B.   50;    Standback  v.   Thornton, 
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Where  a  mortgagee,  by  inducing  prospective  buyers  not  to  bid  at  a 
foreclosure  sale,  was  enabled  to  bid  in  the  lands  at  much  less  than 
their  value  and  almost  immediately  thereafter  sold  the  lands  to  one 
who  was  present  at  the  foreclosure  sale  at  an  advance  of  more  than 
fifty  per  cent.,  he  was  required  to  account  to  the  mortgagor  for  at  least 
the  amount  he  actually  received  for  the  lands/^ 

"Where  a  mortgagee  agreed  that  he  would  bid  in  the  land  and  allow 
the  mortgagor  a  reasonable  time  to  redeem,  and  after  the  sale  refused 
to  permit  the  mortgagor  to  redeem,  and  it  was  shown  that  the  mort- 
gagee induced  others  not  to  bid  at  the  sale,  and  the  property  was  sold 
for  only  a  little  more  than  half  its  value,  it  was  held  that  this  was 
such  a  fraud  upon  the  mortgagor  as  entitled  him  to  maintain  an  action 
to  redeem."^ 

§  1672.    Neglect  of  offlcer  selling — Defects  and  irregularities. — The 

parties  interested  in  the  property  have  a  right  to  expect  that  it  will  be 
sold  in  the  usual  manner,  and  in  a  way  to  produce  a  fair  competition 
at  the  sale.  They  will  not  be  relieved  against  their  own  negligence, 
however  inadequate  may  be  the  price  obtained,  unless  it  be  so  great  as 
to  show  fraud  or  unfairness  in  the  sale.  But  relief  may  be  had  if 
the  property  was  sacrificed  by  the  neglect,  mistake  or  omission  of  the 
master  or  officer  conducting  the  sale,"*  as,  for  instance,  in  selling  the 
whole  premises  together,  when  he  should  have  sold  in  separate  parcels 
to  realize  the  highest  price."' 

""  Huntzicker  V.  Dangers,  115  Wis.  N.   B.   218;    Peckham   v.   Group,   3 

570,  92  N.  W.  232.  Kans.  App.  369,  42  Pac.  944;  Hill  v. 

"Brown  v.  Johnson,  115  Wis.  430,  Pettit,  23  Ky.  L.  2004,  66  S.  W.  190; 

91  N.  W.  1016.  Hall  v.  Hawley,  49  La.  Ann.  1046,  22 

»» Minnesota  Co.  v.  St.  Paul  Co.,  2  So.   205;    Abbott  v.  Peck,  35   Minn. 

Wall.    (U.    S.)    609,   17   L.   ed.    886;  499,    29    N.    W.    194;     Thomas    v. 

Globe  L.  &  T.  Co.  v.  Wood,  58  Nebr.  Thomas,  44  Mont.  102,  119  Pac.  283; 

395,  78  N.  W.  721;    Montclair  Bldg.  Franklin  County  Bank  v.  Everett,  3 

&c.  Assn.  V.  Farmer  (N.  J.  Eq.),  67  Nebr.    (Unoff.)    379,  91  N.  "W.  495; 

Atl.  852;   Conover  v.  Walling,  15  N.  Miller  v.  Kendrick   (N.  J.  Eq.),  15 

J.  Eq.   167;    Marsh  v.  Ridgway,  18  Atl.    259;     Roosevelt    v.    Schile,    95 

Abb.    Pr.    (N.    Y.)    262;    Griffith   v.  App.  Div.  524,  88  N.  Y.  S.  592;  WoL 

Hadley,  10  Bosw.  (N.  Y.)  587;   Han-  cott  v.    Schenck,   23    How.   Pr.    (N, 

cock   V.   Youree,   25    Okla.   460,    106  Y.)   385;   American  Ins.  Co.  v.  Oak- 

Pac.    841;     Scandinavian  -  American  ley,  9  Paige  (N.  Y.)  259,  496,  38  Am, 

Bank  V.  Downs,  76  Wash.   62,  135  Dec.    561.      See    also    Whitbeck    v, 

Pac.   807.  Rowe,    25    How.    Pr.    (N.    Y.)    403 

""Dozier  v.  Farrior  (Ala.),  65  So.  Sale  in  gross  instead  of  in  parcels 

364;  Summerville  v.  March,  142  Cal.  is  only  voidable,  and  not  subject  to 

554,  79  Pac.  388,  100  Am.  St.  145;  collateral  attack.     Bechtel  v.  Wier, 

Meux  V.  Trezevant,  132  Cal.  487,  64  152  Cal.  443,  93  Pac.  75,  15  L.  R.  A. 

Pac.  848;    Hibernia  Sav.  &c.  Soc.  v.  (N.  S.)  549;   Thomas  v.  Thomas,  44 

Bahnke,   121  Cal.  339,  53  Pac.   812;  Mont.  102,  119  Pac.   283,  Ann.   Cas. 

Bozarth  v.   Largent,  128   111.   95,  21  1913  B,   616.     See   also   Howland  v. 
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If  the  sale  is  made  before  sunrise  in  the  morning  or  after  sunset  in 
the  evening,  or  other  unsuitable  hour,  it  should  be  set  aside  as  void.''" 
The  fact  that  a  sale  was  made  in  the  city  of  New  York  upon  the  day  of 
the  charter  election,  though  not  for  that  reason  void,  yet,  taken  in  con- 
nection with  the  circumstances  that  a  party  interested  in  obtaining 
the  best  price  possible  for  the  property  objected  to  the  sale  on  that 
day,  and  made  reasonable  requests  for  a  postponement,  and  for  a  sale 
in  a  particular  manner,  was  held  to  justify  the  court  in  setting  aside 
the  sale  and  ordering  the  premises  sold  again.'^  The  owner  was  al- 
lowed to  redeem  where  the  sale  was  made  contrary  to  the  sheriffs 
assurance  that  it  would  be  adjourned.^" 

If  a  master  has  violated  his  instructions  limiting  the  price  of  the 
property,  of  which  the  purchaser  had  notice,  the  sale  will  be  set 
aside.' ^  So,  if  a  referee  sell  on  terms  not  authorized  by  the  decree, 
a  resale  will  be  ordered  ;''*  or  if  the  master  give  the  impression  to  par- 
ties in  interest  that  the  sale  will  not  take  place,  and  they  in  conse- 
quence do  not  attend ;'°  or  if  a  commissioner  appointed  to  make  the 
sale  does  not  pursue  the  instructions  of  the  court  in  respect  to  adver- 
tising the  sale;'"  or  if  a  receiver  sells  several  distinct  parcels  of  land, 
greatly  exceeding  in  value  the  debt,  in  one  mass,  to  the  prejudice  of 
the  debtor;''  or  if  the  officer  requires  payment  of  the  whole  amount 
of  the  purchase-money  within  an  hour  after  the  sale;'^  or  if  he  sell 

Donehoo  (Ga.),  82  S.  E.  32  (sale  of  Y.)     224;     Hunt    v.    Whitehead,    19 

entire   tract  sustained);    Vingut   v.  App.  D.  C.  116. 

Ketcham,  102  App.  Div.  403,  92  N.  "Vanbussum  v.  Maloney,  2  Mete. 

Y.  S.  605    (sale  in  one  parcel  mere  (Ky.)    550;    Polhemus   v.    Princilla 

irregularity);  Goerz  v.  Barstow,  148  (N.  J.  Eq.),  61  Atl.  263;  Denning  v. 

Fed.  562,  78  C.  C.  A.  248.  Smith,   3   Johns.   Ch.    (N.   Y.)    332; 

'"Carnrick  v.  Myers,  14  Barb.  Bally  v.  Baily,  9  Rich.  Eq.  (S.  Car.) 
(N.  Y.)  9.  See  ilso  Wood  v.  More-  392.  See  also  Marfarlane  v.  Marfar- 
house,  45  N.  Y.  358;  Hackley  v.  lane,  50  Fla.  570,  39  So.  995;  Hen- 
Draper,  4  T.  &  C.  (N.  Y.)  614;  Fred-  drix  v.  Nesbitt,  96  Ky.  652,  16  Ky. 
erick  v.  Wheelock,  3  T.  &  C.  (N.  Y.)  L.  746,  29  S.  W.  627  (erroneous  date 
210.  of  sale).  A  sale  was  set  asice  where 

"King  V.  Piatt,  37  N.  Y.  155,  35  the      notice      was      not      properly 

How.  Pr.  23,  3  Abb.  Pr.  (N.  S.)  4"4.  posted,    and   omitted    improvements 

'^Hunt  V.  Whitehead,  19  App.  D.  on  the  premises.    James  H.  Robert- 

C.  116;    Nevius  v.  Egbert,  31  N.  J.  son  Mfg.  Co.  v.  Chambers,  113  Md. 

Eq.  460.  232,  77  Atl.  287. 

'"Requa  v.  Rea,  2  Paige   (N.  Y.)  "Griffith  v.  Hadlev,  10  Eosw.  (N. 

339.    The  limit  of  price  was  $2,600,  Y.)  587.     See  also  Arnold  v.  Gaff,  58 

and  the  master  sold  for  $1,000.  Ind.    543;    Wolcott   v.    Schenck,    23 

"Hotchkiss  V.  Clifton  Air  Cure,  4  How.  Pr.   (N.  Y.)   385. 

Keyes  (N.  Y.)  170;  Koch  v.  Purcell,  "Goldsmith   v.   Osborne,   1   Edv/. 

13  J.  &  S.   (N.  Y.)   162.  (N.  Y.)  560. 

"  Collier  v.  Whipple,  13  Wend.  (N. 
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a  lot  not  equitably  liable  for  a  debt;''  or  if  the  land  is  not  properly 
divided  into  lots.*" 

But  the  neglect  of  a  master  to  give  to  a  person  interested  in  the 
foreclosure  actual  personal  notice  of  the  day  of  sale,  in  accordance 
with  a  promise  to  do  so,  is  not  such  an  official  delinquency  as  would 
justify  setting  aside  the  sale.*^ 

§  1673.     Insufficient  grounds  for  resale — ^Rights  of  purchaser. — 

TJpon  an  application  for  a  resale  the  rights  of  the  purchaser  will  be 
taken  into  account,  and  will  prevail  when  the  sale  has  been  fair  and 
free  from  fraud,  or  other  circumstances,  which  give  an  undoubted 
right  to  have  it  set  aside.*^  And  generally  a  sale  will  not  be  vacated 
because  of  any  defects  or  irregularities  which  do  not  invalidate  the 
title  of  the  purchaser  or  substantially  injure  the  rights  of  a  party 
in  interest.^'  There  must  be  a  good  reason  for  disturbing  the  sale; 
and  when  there  is  no  legal  right  to  relief,  and  the  application  is 
addressed  merely  to  the  discretion  of  the  court,  the  court  will  con- 
sider the  equities  of  all  the  parties,  to  the  end  of  giving  substantial 
justice.** 

It  is  no  good  cause  for  setting  aside  a  foreclosure  sale  that  it  was 
advertised  in  a  newspaper  of  small  circulation;*^  nor  that  the  adver- 
tisement was  published  while  the  debtor  was  absent  from  the  city;** 
nor  that  the  debtor  was  ill  at  the  time  of  sale,  and  died  soon  there- 

"Breesev.  Busby,  13  How.  Pr.  (N.  tee  Trust  &c.  Co.  v.  Jenkins,  40  N. 

Y.)  485.  J.    Eq.    451,   2    Atl.    13;    Walker    v. 

»» Miller  v.   Kendrick    (N.   J.),   15  Montclair  &c.  R.  Co.,  30  N.   J.  Bq. 

Atl.  259.     See  this  case  as  to  terms  525;    State   Realty   &c.   Co.   v.   Vill- 

imposed  upon  mortgagor.  aume,  121  App.  Div.  793,  106  N.  Y. 

"  Crumpton  V.  Baldwin,  42  111.  165.  S.  698;    Knight  v.  Moloney,  4  Hun 

'* Gardiner    v.    Schermerhorn,  (N.  Y.)  33;  Kelly  v.  Wronkow,  111 

Clarke   (N.  Y.)   101.  N.  Y.  S.  874;    Bolin  v.  Anderson,  8 

*=  Stephenson  v.  Harris,  153  Ala.  Ohio  Dec.  (Reprint)  49,  5  Cine.  L. 
462,  45  So.  196;  Humboldt  Sav.  &c.  Bui.  328;  Terry  v.  Furth,  40  Wash. 
Soc.  v.  March,  136  Cal.  321,  68  Pac.  493,  82  Pac.  882;  Lloyd  v.  Frank,  30 
968;  Connick  v.  Hill,  127  Cal.  162,  Wis.  306.  A  resale  will  not  be 
59  Pac.  832;  Mann  v.  Jennings,  25  ordered  if  the  defect  or  omission 
Fla.  730,  6  So.  771;  Moore  v.  Tit-  can  be  cured  without  ordering  a  re- 
man, 33  111.  358;  McPherson  v.  sale.  Petermann  v.  Turner,  37  Wis. 
Wood,    62    111.   App.    170;    Sowle   v.  244. 

Champion,   16    Ind.   165;    Cronkhlte  "Cole    v.    Miller,    60    Ind.     463; 

V.  Buchanan,  59  Kans.  541,  53  Pac.  Wiley  v.  Angel,  Clarke  (N.  Y.)  217; 

863,  68  Am.  St.  379;  Rudd  v.  Turner,  Tripp  v.   Cook,   26   Wend.    (N.   Y.) 

142  Ky.   2,  133   S.  W.   993;    Cole  v.  143;    Kremer  v.   Thwaits,   105   Wis. 

Madden,  91  Mo.   585,  4   S.  W.   397;  534,  81  N.  W.  654. 

Young  V.  Wood,  63  Nebr.  291,  88  N.  »=Wake  v.  Hart,  12  How.  Pr.   (N. 

W.  528;   Kane  v.  Jonasen,  55  Nebr.  Y.)  444.  But  see  Macfarlane  v.  Mac- 

757,  76  N.  W.  441;  Johnson  v.  Colby,  farlane,  50  Fla.  570,  39  So.  995. 

52'-I^ebr.  327,  72  N.  W.  313;  Guaran-  =»  Routt  v.  Milner,  59  Mo.  App.  50. 

21 — Jones  Mtg. — Vol.  III. 
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after  ;*'  nor  that  a  financial  stringency  existed,  affecting  the  price 
of  land;^'  nor  that  there  was  a  defect  in  the  order  of  sale;*'  nor 
that  the  master  has  failed  to  report  the  sale  at  the  next  term  of  the 
court ;'"  nor  that  a  copy  of  the  decree  did  not  accompany  the  order  of 
sale;°^  nor  that  the  order  of  sale  was  not  under  seal  of  the  court  ;°^ 
nor  that  the  judgment  was  entered  for  too  large  an  amount,'^  for  the 
court  can  not  inquire  whether  the  judgment  was  too  large  or  too  small, 
or  investigate  the  proceedings  in  the  suit  prior  to  the  decree,  upon 
an  application  to  set  aside  a  foreclosure  sale;'*  nor  that  the  original 
mortgagee,  who  had  assigned  the  mortgage  and  guaranteed  the  pay- 
ment of  it,  but  was  a  party  to  the  foreclosure  suit,  did  not  know  of 
the  time  and  place  of  sale,  for  he  was  bound  to  use  due  diligence  in 
obtaining  this  information,  if  he  wished  to  protect  his  interests ;'' 
nor  that  a  party  to  the  suit  was  too  blind  to  read  the  newspapers  and 
had  no  notice  of  the  sale,  and  the  property  sold  for  much  less  than 
its  value.'* 

A  sale  should  not  be  set  aside  on  account  of  a  mere  irregularity 
in  the  sale,  as  in  selling  the  homestead,  together  with  other  premises, 
without  inquiring  whether  the  other  lands  can  not  first  be  sold 
separately,  unless  it  be  shown  that  injury  was  done  by  such  irregu- 
larity.'^ A  sale  on  a  decree  of  foreclosure  can  not  be  impeached  col- 
laterally for  any  irregularity  in  the  proceedings;'*  or  because  the  de- 
cree was  prematurely  entered,"  or  not  recorded  ;'■  or  because  the  mort- 
gage was  not  duly  executed.^ 

A  sale  may  be  set  aside  before  confirmation  in  case  the  purchaser 
bids  and  pays  to  the  sheriff  a  sum  greater  than  the  value  of  the 
premises  after  deducting  prior  incumbrances,  under  an  honest  and 
genuine  mistake  as  to  such  prior  incumbrances,  induced  in  some 
measure  by  the  record  and  foreclosure  proceedings.^ 

='  Bowles  V.  Brauer,  89  Va.  466,  16        "  Young  v.  Bloomer,  22  How.  Pr. 

S.  B.  356.     But  see  post  §  1676.  (N.  Y.)  383. 

^  Nebraska  Loan  &c.  Co.  v.  Hamer,        °'  Bullard  v.  Green,  10  Mich.  268. 
40   Nebr.   281,   58   N.   W.   695.     See        »=  Mc Cotter  v.  Jay,  30  N.  Y.  80. 
also  Anderson  v.  White,  2  App.  Cas.        °°  Parkhurst  v.  Cory,  11  N.  J.  Bq. 

(D.  C.)  408.  233. 

™  Lamson  v.  Bohrer,  63  Nebr.  105,        ■"  Lloyd  v.  Frank,  30  Wis.  306. 
88  N.  W.  161;  Johnson  v.  Colby,  52        »»Nagle  v.  Macy,  8  Cal.  426. 
Nebr.  327,  72  N.  W.  313.  "'Alderson  v.  Bell,  9  Cal.  315. 

"  Walker  v.  Schum,  42  111.  462.  » McGregor  v.  Kellum,  50  Fla.  581, 

"Tootle  &c.  Co.  V.  Willy,  1  Nebr.  39  So.  697. 
(Unoff.)   711,  96  N.  W.  342.  =  Hayes  v.  Shattuck,  21  Cal.  51. 

'^  Passumpsic  Sav.   Bank  v.   Man-        '  Kremer  v.  Thwaits,  105  Wis.  534, 

lick,  60  Nebr.  469,  83  N.  W.  672,  83  81  N.  W.  654.    On  motion  to  confirm 

Am.  St.  539.  the  sale,  the  purchaser  intervened, 


323 


SETTING  ASIDE    SALE 


§    1674 


A  sale  •will  not  be  set  aside  for  the  reason  that  the  special  mas- 
ter conducting  it  departed  from  the  terms  of  the  decree  ordering 
the  sale,  unless  it  appears  that  the  party  complaining  has  been  in- 
jured thereby,  and  has  a  right  to  be  heard  concerning  the  matter.* 

§  1674.  laches — ^Irregularity  waived  by  delay. — ^Any  irregularity 
in  a  sale  which  renders  it  voidable  will  be  deemed  to  be  waived  if  it 
is  not  taken  advantage  of  within  a  reasonable  time,  and  before  inno- 
cent parties  acquire  rights;  unexcused  and  unreasonable  delay  bar- 
ring any  relief.^     An  action  to  set  aside  a  foreclosure  sale  on  the 


and  the  sale  was  set  aside  on  condi- 
tion of  payment  of  costs  of  the  sale 
set  aside,  interest  from  its  date  to 
the  time  when  a  resale  could  be 
had,  and  costs. 

*01d  Colony  Trust  Co.  v.  Great 
"White  Spirit  Co.,  181  Mass.  413,  415, 
63  N.  E.  945;  Farmers'  Loan  Co.  v. 
Oregon  Pacific  R.  Co.,  28  Ore.  44,  40 
Pac.  1089;  Calvert  v.  Godfrey,  6 
Beav.  97;  Freeman  on  Void  Judi- 
cial Sales,  343.  "The  case  presented 
is  not  that  of  a  donee  of  a  power 
who  is  bound  to  follow  strictly  the 
provisions  of  the  power,  or  of  an 
ofScer  selling  on  execution,  for  in- 
stance, who  also  is  bound  to  follow 
strictly  the  requirements  of  the  stat- 
ute, but  is  that  of  a  special  master 
in  chancery  appointed  to  make  sale 
of  certain  property  under  a  decree 
in  a  suit  in  equity.  In  such  a  case 
the  court  can  change  or  modify  the 
decree  at  any  time  before  it  is 
carried  into  effect,  and  after  it  is 
carried  into  effect  can  confirm  or 
ratify  the  doings  of  its  agent,  as  in 
the  case  of  receivers  and  other 
agents,  if  they  have  departed  from 
or  exceeded  the  authority  conferred 
upon  them,  provided  the  rights  of 
parties  interested  have  not  been 
prejudiced  or  affected  injuriously 
thereby."  Old  Colony  Trust  Co.  v. 
Great  White  Spirit  Co.,  181  Mass. 
413,  416,  63  N.  E.  945,  per  Morton, 
J.,  citing  Meeker  v.  Evans,  25  III. 
322;  Nebraska  Loan  &c.  Co.  v. 
Hamer,  40  Nebr.  281,  286,  58  N.  W. 
695. 

» Martin  v.  Gray,  142  U.  S.  236, 
35  L.  ed.  997,  12  Sup.  Ct.  186;  Bacon 
V.  Northwestern  Mut.  L.  Ins.  Co., 
131  U.  S.  258,  33  L.  ed.  128,  9  Sup. 
Ct.  787;  New  Orleans  Nat.  Banking 


Assn.  V.  Le  Breton,  120  U.  S.  765, 
30  L.  ed.  821,  7  Sup.  Ct.  772;  Har- 
wood  V.  Railroad  Co.,  17  Wall.  (U. 
S.)  78,  21  L.  ed.  558;  Cutter  v.  Iowa 
Water  Co.,  96  Fed.  777;  Terbell  v. 
Lee,  40  Fed.  40;  McBride  v.  Gwynn, 
33  Fed.  402;  Stephenson  v.  Harris, 
153  Ala.  462,  45  So.  196;  Mason  v. 
American  Mtg.  Co.,  124  Ala.  347,  26 
So.  900;  Ayers  v.  McRae,  71  Ark. 
209,  72  S.  W.  52;  Bryan  v.  Cales 
(Ariz.),  20  Pac.  311;  Bankof  Orland 
V.  Dodson,  127  Cal.  208,  59  Pac.  584, 
78  Am.  St.  42;  Ex-Mission  Land  Co. 
V.  Flash,  97  Cal.  610,  32  Pac.  600; 
Barnard  v.  Wilson,  66  Cal.  251; 
Quirk  V.  Liebert,  12  App.  Cas.  (D. 
C.)  394;  Quinn  v.  Perkins,  159  111. 
572,  43  N.  B.  759;  Connely  v.  Rue, 
148  111.  207,  35  N.  E.  824;  Vail  v. 
Arkell,  146  111.  363,  34  N.  E.  937; 
Cornell  v.  Newkirk,  144  111.  241,  33 
N.  E.  37;  Innes  v.  Linscheid,  126  111. 
App.  27;  York  v.  Boardman,  40 
Iowa  57;  Mowry  v.  Howard,  65 
Kans.  862,  70  Pac.  863;  Vint  v. 
Monk,  56  Kans.  789,  44  Pac.  986; 
Shiveley  v.  Jones,  6  B.  Mon.  (Ky.) 
274;  Connaughton  v.  Bernard,  84 
Md.  577,  36  Atl.  265;  Chesbro  v. 
Powers,  70  Mich.  370,  38  N.  W.  283; 
Lyon  V.  Brunson,  48  Mich.  194,  12 
N.  W.  32;  Bullard  v.  Green,  10  Mich. 
268;  Alabama  &  V.  R.  Co.  v.  Thomas, 
86  Miss.  27,  38  So.  770;  Meier  v. 
Meier,  105  Mo.  411,  16  S.  W.  223; 
Ring  V.  New  Auditorium  Pier  Co., 
77  N.  J.  Eq.  422,  77  Atl.  1054; 
Farmers'  L.  &c.  Co.  v.  Bankers'  &c. 
Tel.  Co.,  53  Hun  636,  26  N.  Y.  St. 
161,  6  N.  Y.  S.  643;  Lockwood  v. 
McGuire,  57  How.  Pr.  (N.  Y.)  266; 
Thompson  v.  Browne,  10  S.  Dak. 
344,  73  N.  W.  194;  Strand  v.  Grif- 
fith,  63   Wash.   334,   115   Pac.    512; 
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ground  of  fraud  or  error  must  be  brought  without  unreasonable  de- 
lay, and  laches  of  several  years  has  been  held  a  bar.*  After  a  delay 
of  seven  or  eight  years,  the  cburt  declined  to  inquire  whether  the 
price  bid  was  adequate,  or  whether  the  property  should  have  been 
sold  in  smaller  quantities/  After  a  delay  beyond  the  period  pre- 
scribed by  statute,  within  which  an  action  to  redeem  the  mortgage 
can  be  brought,  the  court  has  no  power  to  set  aside  the  sale.*  By 
statute,  in  some  states,  a  foreclosure  sale  will  not  be  disturbed  or 
set  aside  after  a  period  of  five  years.* 

A  mortgagor,  by  inducing  a  person  to  purchase  the  certificate 
under  a  foreclosure  sale,  upon  the  representation  that  he  had  no. 
title  to  the  premises,  the  time  of  redemption  having  expired,  is 
thereby  estopped  from  afterward  questioning  the  regularity  of  the 
foreclosure  and  sale  as  against  such  purchaser.^" 

A  foreclosure  sale  will  not  be  set  aside  at  the  instance  of  the 
mortgagor,  for  the  reason  that  there  was  an  understanding  between 
him  and  the  purchaser,  in  fraud  of  third  persons,  that  the  mortgagor 
might  redeem  from  the  sale,^^  especially  if  this  claim  is  wholly  in- 
consistent with  plaintiff's  previous  acts  regarding  the  sale.^^     By 

Meehan  v.  Blodgett,  86  Wis.  511,  57  Pac.    512    (nine   years) ;    Terry   v. 

N.  W.  291;   Trilling  v.  Schumitsch,  Furth,   40   Wash.   493,   82   Pac.   882 

67  Wis.  186,  30  N.  W.  222;  Babcock  (several  years).     See  also  Pons  v. 

■<     Perry,    8    Wis.    277.      See    also  Yazoo  &c.  R.  Co.,  122  La.  156,  47  So. 

Bechtel  v.  Wier,  152   Cal.   443,   93  449.     In  Hamilton  v.   Lubukee,  51 

Pac.  75,  15  L.  R.  A.    (N.  S.)    549;  111.   415,   it  was  held   that   a  mort- 

Bausman  v.  Kelley,  38  Minn.  197,  36  gagor,    after    delaying    four    years 

N.  W.  333,  8  Am.  St.  661;  McMurray  from  the  time  he  had  knowledge  of 

V.  McMurray,  66  N.  Y.  175;   Diefen-  the  sale  and  proceedings  under  it, 

dorf  V.  House,  9  How.  Pr.  (N.  Y.)  could  not  redeem  as  against  remote 

243.  purchasers,   on   the   ground   of   de- 

"  Bower   v.    Stein,    165    Fed.    232  fective  notice  of  the  sale  and  inade- 

(.nine  years) ;  Stephenson  v.  Harris,  quacy  of  price. 

153    Ala.    462,    45    So.    196     (seven  'Roberts  v.  Fleming,   53  111.  196. 

years) ;    Ayers  v.   McRae,   71   Ark.  '  Depew  v.   Dewey,   46   How.   Pr. 

209,  72  S.  W.  52  (four  years) ;  Bene-  (N.  Y.)  441. 

diet  V.   Gammon   Theological   Semi-  "  Bechtel  v.  Wier,  152  Cal.  443,  93 

nary,    122    Ga.    412,    50    S.    E.    162  Pac.  75,  15  L.  R.  A.    (N.   S.)    549; 

(seven  years  with  color  of  title);  Mowry  v.  Howard,  65  Kans.  862,  70 

Chicago  &c.  R.  Co.  v.  Garrett,  255  111.  Pac.  863;  Coe  v.  Rockman,  126  Wis. 

420,  99  N.  E.   643    (thirty  years);  515,  106  N.  W.  290.     See  also  Pons 

Redmond  v.  Cass,  226  III.  120,  80  N.  v.  Yazoo  &c.  R.  Co.,  122  La.  156,  47 

E.    708    (thirty   years);    Rigney   v.  So.  449. 

Small,    60    111.    416    (nine    years);  "Curyea  v.  Berry,  84  111.  600. 

Innes  v.  Linscheid,  126  111.  App.  27  "Randall  v.  Howard,  2  Black  (U. 

(three  years);   Alabama  &c.  R.  Co.  S.)  585,  17  L.  ed.  269. 

V.  Thomas,  86  Miss.  27,  38  So.  770  "Williams  v.  Watson,  14  Ky.  L. 

(adverse    possession    ten    years) ;  786,  21  S.  W.  349. 
Strand  v.  Griffith,  63  Wash.  334,  115 
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claiming  the  right  to  redeem  from  a  sale,  one  affirms  the  validity 
thereof,  and  is  estopped  to  assail  it.^^ 

§  1675.  Mistake,  surprise  or  accident,  as  ground  for  resale. — ^When 
mistake  or  accident  on  the  part  of  any  one  interested  in  the  property 
is  relied  upon  as  a  ground  for  setting  aside  a  sale,  it  must  be  shown 
that  the  consequence  of  it  was  that  the  property  sold  for  a  less  price 
than  it  would  otherwise  have  sold  for,  and  that  a  material  advance 
may  be  expected  on  a  resale.^*  Particular  emphasis  is  placed  in  such 
cases  upon  the  amount  of  the  advance  that  can  be  obtained,  the  sale 
having  been  fairly  condueted.^^  A  court  of  equity  will  generally  set 
aside  a  sale  for  inadequacy  of  price,  where  there  was  surprise  or 
accident  on  one  side  and  advantage  taken  of  it  on  the  other,  especially 
where  the  loss  would  be  irreparable.^" 

A  sale  may  be  set  aside  where  the  mortgagor  had  no  notice  of  a 
foreclosure  proceedings,  or  of  the  time  and  place  of  the  sale;^^  or 
where  he  did  not  understand  their  nature  or  purpose;^*  or  where  a 
party  in  interest  reasonably  misunderstood  his  legal  rights  or  liabil- 
ities under  the  sale.^® 

Where  a  defendant  intended  to  be  present  at  the  sale  and  was 
prepared  to  bid  for  his  protection,  but  was  prevented  from  attending 
by  unforeseen  circumstances,  and  the  property  was  sold  for  less  than 

"Bailey  v.  Abbott,  40  Ark.  275;  Trustees  v.  New  Jersey  West  Line 

Miller  v.  Ayres,  59  Iowa  424,  13  N.  R.  Co.,  30  N.  J.  Eq.  494;   Hazard  v. 

W  436;  Zable  v.  Masonic  Sav.  Bank,  Hodges,   17  N.  J.  Eq.   123;    Kellogg 

13  Ky.  L.  197,  16  S.  W.  588;  Toll  v.  v.    Howell,    62    Barb.    (N.   Y.)    280, 

Hiller,  11  Paige   (N.  Y.)   228;    Max-  affd.  53  N.  Y.  609;   King  v.  Morris, 

well  V.  Newton,  65  Wis.  261,  27  N.  2   Abb.   Pr.    (N.  Y.)    296;    Light  v. 

W.  31.  Zeller,  195  Pa.  St.  315,  45  Atl.  1055; 

"  St'ryker  v.  Storm,  1  Abb.  Pr.  (N.  Terry  v.   Furtb,   40   Wash.   493,    82 

S  )    (N    Y.)    424.     See  also  Hey  v.  Pac.  882.     But  see  Horner  v.  Corn- 

Schooley,  7  Ohio,  Part  ii,  49;   Wol-  ing,  28  N.  J.  Eq.  254;    McCotter  v. 

fert  V.  Milford  Sav.  Bank,  5  Kans.  Jay,  30  N.  Y.  80. 

App    222    47  Pac.  175.  ^^  Russell   v.   Blakeman,   40   Minn. 

^'Hudg'ins     v.     Lanier,     23    Grat.  463,  42  N.  W.  391;  Schilling  v.  Lint- 

(Va.)   494.     For  cases  in  which  the  ner,  43  N.  J.  Eq.  444,  11  Atl.  153; 

court  refused  to  set  aside  a  sale  for  Campbell  v.  Gardner,  11  N.  J.  Eq. 

surprise,    see    Hunt   v.    Ellison,    32  423,  69  Am.  Dec.  598;  Hill  v.  Hoover, 

Ala.  173;  Hill  v.  Hoover,  5  Wis.  354,  5  Wis.  354. 

67  Am.  Dec.  70.  "Landis    v.    Olds,    9    Minn.    90; 

'"Gould    V     Gagger,    18    Abb.    Pr.  Montclair  Bldg.  &c.  Assn.  v.  Farmer 

(N.  Y.)  32.   '  (N.   J.   Eq.),   67   Atl.   852;    Sinking 

"Macfarlane    v.     Macfarlane,     50  Fund   v.   Peter,   32   N.   J.   Eq.    113; 

Fla     570     39    So.    995;     Brewer    v.  Van  Winkle  v.  Stearns,  27  N.  J.  Eq. 

Landis,  111  Mich.  217,  69  N.  W.  493;  238;   Campbell  v.  Gardner,  11  N.  J. 

Nugent  v.  Nugent,  54  Mich.  557,  20  Eq.    423,    69   Am.   Dec.    598;    Home- 

N    W    584;    Mitchell  v.   Harris,   43  opathic  Mut.  L.  Ins.  Co.  v.  Sixbury, 

Miss   314-  Polhemus  v.  Princilla  (N.  17    Hun    (N.    Y.)     424;     Hinton    v. 

J.  Eq.),  61  Atl.  263;   Public  Schools  Leigh,  102  N.  Car.  28,  8  S.  E.  890; 
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its  value,  the  sale  was  vacated,^"  and  so  where  the  principal  defendants 
were  prevented  by  unavoidable  accident  from  reaching  the  place  of 
sale  until  after  it  had  been  concluded,  the  court,  in  granting  a  resale, 
imposed  as  terms  the  deposit  of  the  amount  proposed  to  be  bid,  and 
the  payment  of  the  costs  of  the  former  sale.^^ 

A  mistake  in  the  proceedings,  such,  for  instance,  as  a  misdescrip- 
tion in  the  bill,  of  the  land  mortgaged,  when  first  discovered  after 
decree  and  sale,  is  ground  for  setting  aside  the  decree  and  sale  either 
wholly  or  as  to  the  land  erroneously  described,  and  for  maintaining  a 
bill  of  review  to  correct  the  error. 

A  sale  may  be  set  aside  on  the  ground  of  surprise,  where  the  party 
injured  reasonably  relied  upon  the  existence  of  a  certain  state  of 
facts  or  representations,  without  negligence  or  lack  of  attention,  but 
discovers  contrary  facts  too  late  to  protect  his  interests.^^  Eelief  on 
the  ground  of  surprise  was  granted  in  a  case  where  the  defendant  was 
a  German  woman,  who  understood  little  English,  and  did  not  under- 
stand the  nature  of  the  proceedings  against  her.  She  lived  upon  the 
property  and  thought  that  if  the  house  was  to  be  sold  a  notice  of  sale 
would  be  posted  on  the  house.  She  did  not  know  of  the  decree  or 
of  the  sale  until  the  property  had  been  sold,  when  she  tendered  to 
the  sheriff  the  amount  of  the  execution,  with  costs,  and  alleged  in 
her  petition  that  she  stood  ready  to  pay  the  same  at  any  time.^* 

A  sale  may  be  set  aside,  upon  the  application  of  the  mortgagee, 
on  the  ground  of  a  mistake  whereby  the  land  was  sold  at  a  grossly 
inadequate  price ;  as  where  a  mortgagee  instructed  an  agent  to  attend 
the  sale  and  bid  the  amount  of  the  mortgage,  and  through  mistake 
or  inadvertence  he  failed  to  do  so,  and  the  land  was  sold  for  a  small 
part  of  the  amount  of  the  mortgage  debt.^* 

Scranton  Sav.  Bank  v.  Pier,  1  Lack,  585,   58  N.  Y.   S.   253;    Clement  v. 

Leg.  N.  (Pa.)   87.  Ireland,  129  N.   Car.   220,   39   S.  E. 

"Hoppock    V.    Conklln,    4    Sanf.  838;  Ex  parte  Jones,  47  S.  Car.  393, 

Ch.  (N.  y.)  582.  25  S.  E.  285;  Hubbard  v.  Taylor,  49 

=* Adams  v.  Haskell,  10  Wis.  123.  Wis.  68,  4  N.  W.  1066. 

=» Wells  V.   Lenox,   108  Ark.   366,  ^Schilling   v.    Lintner,    43  N.  J. 

159  S.  W.  1099;  Hunt  v.  Whitehead,  Eq.  444,  11  Atl.  153. 

19  App.  D.  C.  116;    Means  v.  Rose-  "  Holdsworth  v.  Shannon,  113  Mo. 

vear,  42  Kans.  377, 22  Pac.  319;   Cole  508,  21  S.  W.  85,  35  Am.   St.   719; 

V.  Madden,  91  Mo.  585,  4  S.  W.  397;  Cole  v.  Madden,  91  Mo.  585,  4  S.  W. 

Schilling  v.   Lintner,   43   N.   J.   Eq.  397;    Wetzler  v.   Schaumann,  24  N. 

444,    11    Atl.    153;    Vanarsdalen    v.  J.  Eq.  60;  Howell  v.  Hester,  4  N.  J. 

Vail,  32  N.  J.  Eq.  189;  Parkhurst  v.  Eq.  266;  Seaman  v.  Riggins,  2  N.  J. 

Cory,  11  N.  J.  Eq.  233;    Mutual  L.  Eq.  214;  GriflSth  v.  Hadley,  10  Bosw. 

Ins.  Co.  V.  O'Donnell,  146  N.  Y.  275,  (N.  Y.)  587;  Williamson  v.  Dale,  8 

40  N.  E.  787,  48  Am.  St.  796.     See  Johns.  Ch.  (N.  Y.)  2-90;  Hoppock  v. 

also  Kennedy  v.  Bridgman,  27  Misc.  Conklin,  4  Sandf.  Ch.  (N.  Y.)  582; 
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It  is  not  a  valid  ground  of  objection  on  the  part  of  the  purchaser, 
to  the  completion  of  an  executory  contract  for  the  sale  of  land  sub- 
ject to  a  specific  mortgage,  that  a  special  clause  in  the  mortgage  mak- 
ing it  payable  in  gold  was  not  disclosed  at  the  time  the  contract  was 
made,  provided  there  was  no  deceit  or  misrepresentation,  and  it  ap- 
pears that  the  silence  of  the  contract  did  not  affect  the  value  of  the 
property  or  influence  the  purchaser  in  making  his  bid,  and  that  it 
will  not  impose  any  additional  burden  on  him  in  case  the  contract  is 
completed.^  ^ 

§  1675a.  Mistake  in  quantity  or  location  of  land. — The  purchaser 
may  have  the  sale  set  aside  on  account  of  a  mistake  as  to  the  location, 
the  boundaries,  or  the  quantity  of  the  land  described  in  the  notice  of 
sale.^°  Thus  a  purchaser  should  be  relieved  from  his  purchase  where 
the  lot  sold  contains  only  eight  or  nine  acres  instead  of  eight-nine 
acres,  as  described  in  the  notice  of  sale,  and  he  made  his  bid  in  the 
honest  belief  that  it  contained  the  larger  quantity.^^  And  so  a  pur- 
chaser was  relieved  from  his  purchase  where  he  made  a  mistake  as  to 
the  location  of  the  lots  purchased,  he  believing  that  each  lot  had  a 
house  upon  it,  when  in  fact  two  houses  were  upon  one  lot,  and  the 
owner  proceeded  to  redeem  the  lot  upon  which  both  houses  were 
situated  for  the  sum  bid  for  that  lot.  Had  his  mistake  been  one 
merely  as  to  the  value  of  the  lots,  he  would  not  be  entitled  to  relief.^* 
But  where,  by  mistake  land  belonging  to  one  party  is  mortgaged 
by  another  as  his  property,  and  sold  under  foreclosure  to  a  purchaser 
without  notice  of  the  mistake,  the  purchaser  can  not  bring  suit 
against  the  sheriff  and  mortgagee  to  have  the  sale  set  aside  or  to 
recover  the  purchase-money,  since  there  is  no  warranty  in  such  a 
sale.2» 

§  1676.  Absence  of  parties  from  sale — ^Infants. — A  sale  will  not  be 
set  aside  without  some  pressing  reason.    If  the  mortgagor  is  competent 

Bixly  V.   Mead,  18  Wend.    (N.  Y.)  488,  51  N.  W.  1118.    Where  a  mis- 

611;    Collier  v.  Whipple,  13  Wend,  take  in  the  description  in  the  decree 

(N.  Y.)  224.  of   sale  follows  a   mistake   in   the 

^  Blanck  v.  Sadlier,  153  N.  Y.  551,  mortgage,  the  sale  will  not  be  set 

552,  47  N.  E.  920.  aside  at  the  instance  of  the  mort- 

"^  Harrington   v.    Fidelity   L.    &c.  gagor.     Stephenson  v.   Harris,   153 

Co.,   91   Iowa   703,   58   N.   W.   1059;  Ala.  462,  45  So.  196. 

Latimer  v.  Jones,  55  Iowa  503,  8  N.  "  Dunn  v.  Herbs,  10  N.  Y.  S.  34. 

W.   327;    Snyder   v.   Ives,   42   Iowa  =«Root  v.  King,  91  Mich.  488,  51 

157;    Kellogg  v.   Decatur,   38   Iowa  N.  W.  1118. 

524;  Marx  v.  Smith,  111  Mich.  125,  =»Neal  v.  Gillaspy,  56  Ind.  451,  26 

69  N.  W.  150;  Root  v.  King,  91  Mich.  Am.  Rep.  37. 
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to  take  care  of  his  interests,  and  has  the  opportunity  of  attending  the 
sale,  and  this  is  fairly  conducted,  the  court  will  not  interfere.^"  A 
resale  will  not  be  ordered  in  favor  of  a  party  to  the  suit  who  has 
been  negligent  or  inattentive,  and  made  no  inquiry  in  relation  to 
the  sale,  or  the  time  of  it.^^ 

A  resale  will  not  be  granted,  even  at  the  instance  of  infant  defend- 
ants, on  account  of  failure  of  their  guardian  to  attend  the  sale,  unless 
it  appears  that  their  share  of  the  proceeds,  after  indemnifying  the 
purchaser  at  the  first  sale,  will  be  materially  increased  by  a  sale  fairly 
conducted  in  all  respects.^^  On  the  other  hand,  infant  owners  have 
been  relieved  by  a  resale,  in  some  instances,  where  their  property  has 
been  sacrificed  through  the  neglect  or  misapprehension  of  their  na- 
tural or  statutory  guardians.^  ^ 

But  if  a  mortgagor  is  prevented,  without  negligence  on  his  part, 
from  taking  care  of  his  interests,  as  by  his  illness,  which  the  pur- 
chaser took  advantage  of  by  preventing  a  postponement  of  the  sale 
and  purchasing  for  one-third  of  the  real  value;'*  or,  being  absent 
from  the  state,  his  agent  in  charge  of  the  property  became  insane;^' 
or,  having  appealed  from  the  decree  and  supposing  the  sale  was 
stayed,  the  plaintiff  without  his  knowledge  proceeds  to  sell;'*  or  a 
subsequent  incumbrancer  is  prevented  from  attending  the  sale  by 
accident,  and  the  premises  are  sold  for  an  inadequate  price, — in  all 
these  cases  the  sale  will  be  set  aside.' ^  If  the  mortgagor  and  others 
interested  in  the  property  have  been  misled  by  the  mortgagee,  or 
even  by  a  third  person,  in  reference  to  the  foreclosure,  and  in  con- 
sequence did  not  attend  the  sale,  and  the  property  was  bought  by 
the  mortgagee  for  a  price  greatly  less  than  its  value,  a  resale  will  be 

°°  Haines  v.  Taylor,   3   How.   Pr.  value  to  satisfy  a  debt  nearly  equal 

(N.  Y.)   206.  to  the  amount  of  the  bid,  a  resale 

=1  Francis   v.   Church,   Clarke    (N.  was    ordered    upon    security    being 

Y.)  475.  given   that   the   resale    should   pro- 

"'  Stryker   v.    Storm,    1    Abb.    Pr.  duce  a  50  per  cent,  advance,  together 

(N.  S.)    (N.  Y.)  424.    The  guardian  with  interest  and  expenses.   Duncan 

was  kept  from  the  sale  by  delay  of  v.  Dodd,  2  Paige  Ch.   (N.  Y.)  99. 

the  railway  train  by  which  he  was  "May  v.   May,   11  Paige   (N.  Y.) 

to  go  to  the  place  of  sale.  201;   Billington  v.  Forbes,  10  Paige 

'"Lefevre    v.    Laraway,    22    Barb.  (N.  Y.)  487;  Carpenter  v.  Smith,  30 

(N.  Y.)  167;   Gardiner  v.  Schermer-  N.  J.  Eq.   463.     But  see  Bowles  v. 

horn,  Clarke  Ch.   (N.  Y.)   101.     See  Braur,  89  Va.  466,  16  S.  E.  356. 

also   Monzani   v.   Monzani.   27   Abb.  =»  Thompson  v.  Mount,  1  Barb.  Ch. 

N.  Cas.  (N.  Y.)  67,  15  N.  Y.  S.  683;  (N.  Y.)   607. 

Howell  V.  Mills,  53  N.  Y.  322   (col-  «» Gould  v.  Libby,  24  How.  Pr.  (N. 

lusion  to  prevent  competition  at  sale  Y.)   440,  18  Abb.  Pr.  32. 

of   infants'   property).     Where   the  "Howell  v.   Hester,   4   N.  J.   Eq. 

property  of  two  infant  children  was  266. 
sold  under  foreclosure  for  half  its 
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granted.^^  The  petitioner  may  properly  be  required  to  guarantee  a 
bid  of  a  certain  sum  at  the  resale.^'  A  resale  was  granted  where  a 
party  to  the  suit  persuaded  the  plaintiff  to  withdraw  his  consent  to 
a  postponement  of  the  sale,  knowing  that  the  mortgagor  was  sick  and 
unable  to  attend,  and  himself  became  the  purchaser  at  a  price  wholly 
inadequate.*"  A  sale  will  be  set  aside  whenever  the  debtor  has  been 
misled  in  any  way  by  the  mortgagee  or  the  purchaser,  and  thereby 
prevented  from  protecting  his  interests  at  the  sale,  and  the  property 
has  been  sold  greatly  below  its  value.*^  And,  where  the  notice  of  the 
place  of  sale  is  so  indefinite  that  the  agents  of  the  parties,  who  are 
present  in  the  building  for  the  purpose  of  attending  and  bidding  at 
the  sale,  do  not  know  where  it  is  being  held,  the  sale  will  be  set  aside.*^ 

§  1676a.  Insanity  of  mortgagor  at  time  of  sale. — The  insanity  of 
the  mortgagor  at  the  time  of  the  sale  would  be  a  ground  for  setting 
it  aside,  especially  if  any  unfair  advantage  was  taken  of  his  condition. 
But  the  insanity  must  be  well  established.  A  sale  will  not  be  set 
aside  on  this  ground  where  the  affidavits  fail  to  show  with  any  definite 
particularity  when  the  insanity  commenced,  and  it  appears  that  the 
mortgagor  did  not  give  up  business  until  two  years  after  the  sale.*^ 
The  mortgagor's  insanity  coupled  with  gross  inadequacy  of  price  has 
been  held  sufficient  ground  for  vacating  a  sale.**  Where  the  agent  of 
a  non-resident  mortgagor  became  insane,  and  the  mortgagor  was 
ignorant  of  the  foreclosure  proceedings  until  after  the  sale,  in  con- 
sequence of  which  the  property  was  sold  far  below  its  value,  the  sale 
was  set  aside  and  a  resale  ordered.*^ 

§  1677.  Few  bidders. — It  is  not  alone  sufficient  cause  for  setting 
aside  a  judicial  sale  that  only  a  few  bidders  were  present.*"  Thus 
the  fact  that  the  day  for  which  the  sale  was  advertised  was  rainy 
and  inclement  and  that  parties  who  would  have  bid  were  kept  away, 
only  a  few  bidders  being  present,  was  not  considered  ground  for 

=»  Campbell   v.   Gardner,   11   N.    J.  Y.)   280.     See  ante  §  1675,  concem- 

Eq.  423,  69  Am.  Dec.  598.  ing  mistake  in  place  of  sale. 

=»  Hazard  v.  Hodges,  17  N.  J.  Eq.  *  Provost  v.  Roedleger,   10  N.  Y. 

123.  S.   812. 

"Billington   v.    Forbes,    10    Paige  "James    v.     Chaney     (Tex.     Civ. 

(N.  Y.)  487.  App.),  154  S.  W.  679. 

"  Collier  v.  "Whipple,  13  "Wend.  (N.  ■"  Thompson  v.  Mount,  1  Barb.  Ch. 

Y.)  224,  226;   Hoppock  v.  Conklin,  4  (N.  Y.)   607. 

Sandf.  Ch.   (N.  Y.)   582.  "Anderson  v.  "White,  2  App.  Cas. 

^^ Kellogg  v.  Howell,  62  Barb.   (N.  (D.  C.)   408   (two  bidders  present). 
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setting  aside  the  sale.*^  But  where  a  sale  was  held,  without  adjourn- 
ment, during  an  exceptionally  cold  blizzard,  in  consequence  of  which 
there  was  no  attendance  of  bidders  or  competition,  and  the  mort- 
gagees bid  in  the  property  at  one  thousand  dollars  below  the  market 
value,  the  sale  was  set  aside.**  If  the  terms  of  the  decree  have  been 
pursued,  and  the  property  sold  for  an  adequate  price,  the  sale  must 
stand.  But  a  sale  at  which  no  bidders  were  present  except  the 
auctioneer,  who  bid  in  the  property  for  the  mortgagee,  was  held  void.*" 
And  so,  without  determining  whether  the  price  obtained  at  a  sale 
was  adequate,  the  court  set  it  aside  on  its  appearing  that  only  one 
bidder  was  present,  and  that  others  intending  to  be  present  and 
bid  for  a  part  of  the  land  were  deterred  from  doing  so  by  the  in- 
clemency of  the  weather.^" 

A  combination  of  bidders  not  to  bid  against  each  other  and  to 
share  in  the  profits  of  a  purchase  might  invalidate  a  sale.  But  if 
there  are  two  mortgagees  who  have  separate  liens  on  mortgaged 
land,  which  each  claims  to  be  superior  to  the  other,  they  may  agree 
to  purchase  the  land  for  their  joint  benefit,  and  are  not  obliged  to  bid 
against  each  other.^^  It  is  now  settled  that  agreements  between  two 
or  more  persons  that  all  but  one  shall  refrain  from  bidding,  and  per- 
mitting that  one  to  become  the  purchaser,  are  not  necessarily,  and 
under  all  circumstances,  sufficient  to  authorize  setting  the  sale  aside.^^ 

"Fairfax  v.  Muse,  4  Munf.   (Va.)  384;    National  Bank  v.  Sprague,  20 

124.  N.  J.  Eq.  159;  Marie  v.  Garrison,  83 

^Chilton  V.   Brooks,   69   Md.   584,  N.  Y.  14,  28;    Marsh  v.  Russell,  66 

16  Atl.  273.  N.  Y.  288;  Myers  v.  Dorman,  34  Hun 

<» Campbell  v.  Swan,  48  Barb.   (N.  (N.  Y.)    115;    Maffet  v.   Ijams,   103 

Y.)  109.  Pa.  St.  266.     In  re  Carew's  Estate, 

^  Roberts    v.    Roberts,    13    Grat.  26  Beav.  187.  It  was  said  in  Phlppen 

(Va.)   639.  V.  Stickney,  supra:  "Where  such  an 

"Huber  v.  Crosland,  140  Pa.   St.  arrangement  is  made   for   the   pur- 

575,  21  Atl.  404.     A  combination  to  pose  and  with  the  view  of  prevent- 

suppress  bidding  at  the  foreclosure  ing  fair  competition,  and  by  reason 

sale  leaves  the  land  subject  to  re-  of  want  of  bidders  to   depress  the 

demption   by   the   non-participating  price  of  the  article  ottered  for  sale 

owners  of  the  equity  of  redemption  below  the  fair  market  value,  it  will 

as  against  a  purchaser  who  was  a  be  illegal,  and  may  be   avoided   as 

party   to    such    combination.     Hen-  between  the  parties  as  a  fraud  upon 

dricks  v.  Calloway,  211  Mo.  536,  111  the  rights  of  the  vendor  but,  on  the 

S.   W.   60.  other  hand,  if  the  arrangement  is 

^^  Hopkins   v.    Ensign,   122   N.   Y.  entered  into  for  no  such  fraudulent 

144,  25  N.  B.  306,  citing  People  v.  purpose,  but  for  the  mutual  conve- 

Stephens,  71  N.  Y.  527,  546;    Kear-  nience    of    the    parties    *    *    *    and 

ney    v.    Taylor,    15    How.     (U.    S.)  for    a   reasonable    and   honest   pur- 

494,  14  L.  ed.  787;   Wicker  v.  Hop-  pose,  such  agreement  will  be  valid 

pock,  6  Wall.   (U.  S.)   94,  18  L.  ed.  and    binding."      The     older     cases, 

752;    Garrett   v.   Moss,   20   111.    549;  Jones  v.  Caswell,  3  Johns.  Cas.   (N. 

Phippen  v.  Stickney,  3  Mete.  (Mass.)  Y.)  29;  Wilbur  v.  How,  8  Johns.  (N. 
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§    1678 


§  1678.  Invalid  sale  equivalent  to  assignment. — ^When  a  foreclosure 
sale  is  invalid  by  reason  that  in  making  it  the  requirements  of  statute 
have  not  been  followed,  the  purchaser  is  subrogated  to  the  rights  of  the 
mortgagee.  When  the  proper  parties  to  the  suit  are  omitted,  and 
therefore  are  not  bound  by  it,  or  there  is  any  other  irregularity  in 
the  proceedings,  the  sale  operates  as  a  voluntary  assignment  by  the 
mortgagee  of  his  interest  to  the  purchaser.^*  This  is  true  of  sales 
under  powers  of  sale,"  as  well  as  those  under  decrees  of  court.  Such 
purchaser  also  acquires  the  mortgagee's  rights  to  recover  from  the 
mortgagor,  or  others  personally  liable  for  the  debt,  any  deficiency 
there  may  be  after  the  application  of  the  proceeds  of  the  property.^'* 


Y.)  444;  Doolin  v.  Ward,  6  Johns. 
(N.  Y.)  194;  Thompson  v.  Da  vies, 
13  Johns.  (N.  Y.)  112,  holding  that 
such  an  arrangement  necessarily  in- 
validates the  sale,  are  no  longer 
authority. 

An  agreement  to  abstain  from 
bidding  at  the  sale  when  justifiable 
is  a  sufficient  consideration  for  a 
mortgage  given  to  a  lawyer  who  had 
a  claim  for  services  against  the 
mortgagor's  estate,  but  agreed  with 
the  mortgagor's  widow  to  abstain 
from  bidding  at  the  foreclosure  sale 
to  enable  her  to  bid  in  the  land  for 
the  amount  of  the  mortgage,  upon 
her  agreement  to  secure  him  the 
amount  of  his  claim  by  mortgage,  if 
she  should  secure  the  property. 
Hopkins  v.  Ensign,  122  N.  Y.  144, 
25  N.  E.  306. 

■"Brobst  V.  Brock,  10  Wall.  (IT. 
S.)  519,  19  L.  ed.  1002;  Cheek  v. 
Waldrum,  25  Ala.  152;  Bryan  v. 
Brasius,  3  Ariz.  433,  31  Pac.  519; 
Bryan  v.  Pinney,  3  Ariz.  412,  31  Pac. 
548;  Klumpke  v.  Moreno  (Cal. 
App.),  140  Pac.  313;  Osborne  v.  Tay- 
lor, 58  Conn.  439,  20  Atl.  605; 
Bruschke  v.  Wright,  166  111.  183,  46 
N.  E.  813,  57  Am.  Dec.  125;  Muir  v. 
Berkshire,  52  Ind.  149;  Grapen- 
gether  v.  Fejervary,  9  Iowa  163,  74 
Am.  Dec.  336;  ,  Hill  v.  More,  40 
Maine  515;  Johnson  v.  Robertson, 
34  Md.  165;  Kelsey  v.  Ming,  118 
Mich.  438,  76  N.  W.  981;  Nims  v. 
Sherman,  43  Mich.  45,  4  N.  W.  434; 
Anderson  v.  Minnesota  Loan  &c.  Co., 
68  Minn.  491,  71  N.  W.  665,  819; 
Jellison  v.  Halloran,  44  Minn.  199, 
46  N.  W.  332;   Honaker  v.  Shough, 


55  Mo.  472;  Robinson  v.  Ryan,  25 
N.  Y.  320;  Stackpole  v.  Robbins,  47 
Barb.  (N.  Y.)  212;  Jackson  v. 
Bowen,  7  Cow.  (N.  Y.)  13;  Olmsted 
V.  Elder,  2  Sandf.  (N.  Y.)  325;  Tit- 
comb  V.  Fonda,  J.  &c.  R.  Co.,  38 
Misc.  630,  78  N.  Y.  S.  226;  Childs  v. 
Childs,  10  Ohio  St.  339,  75  Am.  Dec. 
512;  Frische  v.  Kramer,  16  Ohio  125, 
47  Am.  Dec.  368;  Cooke  v.  Cooper, 
18  Ore.  142,  22  Pac.  945;  Stoney  v. 
Shultz,  1  Hill  Eq.  (S.  Car.)  405,  27 
Am.  Dec.  429;  King  v.  Brown,  80 
Tex.  276,  16  S.  W.  39;  Morrow  v. 
Morgan,  48  Tex.  304;  Moore  v.  Cord, 
14  Wis.  213;  Stark  v.  Brown,  12 
Wis.  572,  78  Am.  Dec.  762.  See  ante 
§  812  and  post  §  1902. 

"  Tutwiler  v.  Atkins,  106  Ala.  194, 
17  So.  394;  Atkins  v.  Tutwiler,  98 
Ala.  129,  11  So.  640;  Taylor  v.  Agri- 
cultural &c.-  Assn.,  68  Ala.  229; 
Holmes  v.  Turner's  Falls  Co.,  142 
Mass.  590,  8  N.  E.  646;  Dearnaley  v. 
Chase,  136  Mass.  288;  Gilbert  v. 
Cooley,  Walk.  Ch.  (Mich.)  494;  Rus- 
sell V.  Lumber  Co.,  45  Minn.  376,  48 
N.  W.  3;  Rogers  v.  Benton,  39  Minn. 
39,  38  N.  W.  765,  12  Am.  St.  613; 
Johnson  v.  Sandhoff,  30  Minn.  197, 
14  N.  W.  889;  Grosvenor  v.  Day, 
Clarke  (N.  Y.)  109;  Jackson  v. 
Bowen,  7  Cow.  (N.  Y.)  13;  Green 
V.  Stevenson  (Tenn.)  54  S.  W.  1011. 
See  post  chapter  xl. 

==  Robinson  v.  Ryan,  25  N.  Y.  320. 
In  Missouri,  however,  it  is  held  that 
the  irregular  sale  does  not  operate 
to  assign  the  debt  itself.  Wells  v. 
Lincoln  County,  80  Mo.  424,  explain- 
ing Honaker  v.  Shough,  55  Mo.  472. 
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In  sueli  cases  the  purchaser  may  use  his  mortgage  title  to  protect  him- 
self in  the  possession  of  the  property  if  he  has  obtained  this;°°  the 
mortgagor  can  not  maintain  ejectment  against  him  any  more  than 
he  could  against  the  mortgagee  lawfully  in  possession  after  condition 
broken.^^  Moreover,  he  may  maintain  ejectment  on  the  mortgagee's 
legal  title,  where  the  mortgagee  himself  could  maintain  the  action.''* 
The  purchaser's  title  under  an  invalid  sale  is  good  against  all  ex- 
cept the  mortgagor  and  those  claiming  under  him.^*  If  the  mort- 
gagee purchases  at  an  ineffectual  sale  and  enters  into  possession,  he 
simply  becomes  a  mortgagee  in  possession;  and  if  he  sells  the  land 
to  another  and  there  are  successive  sales,  the  conveyances  operate  as 
assignments  of  the  mortgage  to  the  successive  grantees  in  the  several 
deeds.""  And  one  who  takes  possession  under  a  mesne  conveyance 
from  a  purchaser  at  a  void  foreclosure  sale  under  a  valid  mortgage 
is  entitled  to  the  rights  of  a  mortgagee  in  possession."^  A  title 
acquired  by  a  purchaser  through  void  foreclosure  proceedings  under 
a  valid  mortgage,  can  not  be  assailed  by  the  mortgagor  or  any  person 
claiming  under  him,  unless  the  amount  of  the  decree  and  interest  is 
tendered."^ 

If  a  purchaser  at  a  foreclosure  sale  under  a  judgment  regular  upon 
its  face,  refuses  to  take  title  on  the  ground  that  the  owner  of  the  fee 
had  not  been  properly  served  with  the  summons  in  the  foreclosure 
suit,  the  court  may  inquire  into  the  facts,  and,  upon  a  conclusion 
that  the  summons  was  duly  served  upon  the  owner,  may  issue  an  order 
compelling  the  purchaser  to  complete  his  purchase."' 

§  1679.     Second  foreclosure  and  sale — Supplemental  bill. — If  the 

owner  of  the  equity  has,  through  mistake,  not  been  made  a  party,  the 

""Honakerv.  Shough,  55  Mo.  472;  299;   Smith  v.  Smith,  15  N.  H.  55; 

Jones  V.  Mack,  53  Mo.  147;  Jackson  Miner  v.   Beekman,   50   N.   Y.    337; 

V.  Magruder,  51  Mo.  55;    Brewer  v.  Winslow  v.  Clark,  47  N.  Y.  261;  Rob- 

Nash,  16  R.  I.  458,  17  Atl.  857.  inson  v.  Ryan,  25  N.  Y.  320;   Cooke 

"Gillett  v.  Eaton,  6  Wis.  30;  Tall-  v.  Cooper,  18  Ore.  142,  22  Pac.  945. 

man  v.  Ely,  6  Wis.  244.     See  also  See   also   Levin   v.   Gates,    71    Misc. 

Herrmann  v.  Cabinet  Land  Co.,  146  234,  128  N.  Y.  S.  746. 
N.  Y.  S.  777.  "'Kaylor  v.  Kelsey,  91  Nebr.  404, 

""  Georgia  Pacific  R.  Co.  v.  Walker,  136  N.  W.  54. 
61  Miss.  481.  "==Kaylor  v.  Kelsey,  91  Nebr.  404, 

™  easier  v.  SWpman,  35  N.  Y.  533.  136   N.  W.   54;    Chambers  v.   Book- 

The   purchaser  at  a  void  sale   can  man,   67   S.   Car.   432,   46   S.   B.   39. 

not  maintain  ejectment.    Titcomb  v.  See  also  Equitable  Mtg.  Co.  v.  Gray, 

Fonda,  J.  &c.  R.  Co.,  38  Misc.  630,  68  Kans.  100,  74  Pac.  614;    Stouffer 

78  N.  Y.  S.  226.  v.  Harlan,  68  Kans.  135,  74  Pac.  610, 

"°  Murdock    v.    Chapman,    9    Gray  64  L.  R.  A.  320,  104  Am.  St.  396. 
(Mass.)  156;  Hinds  v.  Ballou,  44  N.        "'O'Connor  v.  Felix,  147  N.  Y.  614, 

II.  619;  Lamprey  v.  Nudd,  29  N.  H.  42  N.  B.  269,  87  Hun  79. 
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mortgagee  who  has  purchased  at  the  sale  may  maintain  a  second  action 
to  foreclose  the  equity  of  such  owner,  and  for  a  new  sale,**  but  he 
can  not  recover  the  costs  of  the  previous  sale.*^  In  order  to  sustain 
the  original  foreclosure,  the  court  must  have  had  jurisdiction  of  the 
defendant  mortgagor  or  owner  of  the  equity  of  redemption,  acquired 
in  a  legal  and  proper  manner,  as  well  as  of  the  subject-matter."*  The 
foreclosure  is  valid  as  against  those  who  were  made  parties  to  the 
proceeding;  and  if  the  error  was  in  not  making  a  junior  mortgagee 
a  party,  the  purchaser  acquires  an  estate  subject  only  to  lien  of  the 
junior  mortgagee,*^  and  the  purchaser  may  maintain  proceedings 
to  foreclose  such  lien."'  By  the  act  of  purchase  he  submits  himself 
to  the  jurisdiction  of  the  court  in  the  foreclosure  suit  as  to  all  matters 
connected  with  the  sale,  and  he  is  entitled  to  apply  for  relief  such  as 
the  facts  may  justify.  He  may,  by  a  supplemental  bill,  bring  in  all 
persons  interested  in  the  premises  whose  rights  are  not  already  fore- 
closed; or,  if  necessary,  he  may  have  the  sale  set  aside  and  obtain  a 
.resale  of  the  premises ;  or  the  court  may  give  such  other  relief  as  justice 
iemands."* 

Although  a  new  action  is  the  proper  remedy  for  a  foreclosure  im- 
perfect through  failure  to  make  all  persons  interested  in  the  equity 
■)i  redemption  parties  to  the  suit,  the  courts  have  allowed  the  original 
suit  to  be  reinstated  upon  an  amended  petition,  even  after  an  in- 
terval of  several  years.  ^^ 

§  1680.  Eedemption  by  satisfaction  of  prior  mortgage. — Since,  a 
decree  of  foreclosure  is  a  nullity  as  to  the  owner  of  the  equity  of 
redemption,  who  was  not  joined,  he  has  a  right  to  redeem,  or  to  en- 
force any  statutory  remedies  provided  in  such  instance.'^     Eedemp- 

"  Georgia  Pacific  R.  Co.  v.  Walker,  ShevlU,  137  App.  Div.  86,  122  N.  Y. 

61    Miss    481;    King   v.    Brown,    80  S.    127;    Evans    v.    Weinstein,    124 

Tex.  276,  16  S.  W.  39.    See  ante  §§  App.   Div.   316,   108   N.  Y.   S.   753; 

1402-1406  Hope  v.  Seaman,  119  N.  Y.  S.  713. 

«=  State'  Bank  v.  Abbott,  20  Wis.        »'  Carpentier  v.  Brenham,  40  Cal. 

570.    See  also  Stackpole  v.  Robbins,  221. 

47    Barb.    (N.    Y.)    212;    Shirk    v.        ««Goodenow  v.  Ewer,  16  Cal.  461, 

Andrews,  92  Ind.  509  (quoting  text).  76  Am.  Dec.  540. 

"Dean  v.  Nelson,  10  Wall.  (U.  S.)        "Boggs  v.  Hargrave,  16  Cal.  559; 

158,  19  L.  ed.  926;   Hinton  v.  Citi-  Goodenow  v.  Ewer,  16  Cal.  461,  76 

zens'   Mut.    Ins.    Co.,    63   Ala.   488;  Am.  Dec.  540. 

Hunnewell    v.    Goodrich,    3    Cush.        "Loftin  v.  Strow,  8  Ky.  L.  (Abst.) 

(Mass.)    469;    Hopkins  v.  Frey,   64  955,  4  S.  W.  180. 
Hun  213,  46  N.  Y.  St.  133,  18  N.  Y.        "Barrett    v.    Blackmar,    47    Iowa 

3    903    22  Civ.  Proc.  416;   Moore  v.  565;    Douglass  v.   Bishop,   27   Iowa 

Starks    1   Ohio   St.   369;    Battle   v.  214.    See  also  Alsup  v.  Stewart,  194 

□arter,  44  Tex.  485;    Pereles  v.  Al-  111.  595,  62  N.  B.  795,  88  Am.  St.  169. 
Dert,  12  Wis.  666.     See  also  Hope  v. 
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tion  in  such  case  can  only  be  effected  by  satisfying  the  prior  mort- 
gage. It  is  not  sufficient  to  pay  the  amount  for  which  the  property 
■was  bid  off  at  the  sale,  where  this  amount  is  less  than  the  mortgage 
debt;  and  this  rule  applies  as  well  in  those  states  where  a  mortgage 
is  regarded  as  a  mere  lien,  as  where  the  common  law  doctrine  still 
prevails  that  the  mortgage  is  the  legal  estate.  Although  the  mort- 
gage be  regarded  only  as  a  lien  for  enforcing  the  debt,  the  mortgagee 
is  just  as  much  entitled  to  payment,  and  his  lien  is  not  merged  or 
lost  in  the  judgment  of  foreclosure  and  sale.''^ 

If  before  the  sale  is  set  aside  the  purchaser  has  sold  the  prop- 
erty or  any  part  of  it  to  another,  who  has  taken  it  in  good  faith, 
for  value,  and  without  notice,  such  sale  will  not  be  affected  by  the 
action  of  the  court  and  the  resale  under  its  authority.  But  the 
court  will  inquire  into  the  circumstances  of  the  purchaser's  sale,  and 
if  any  collusion  be  found,  or  any  facts  from  which  notice  should  be 
inferred,  the  title  will  be  made  void  as  effectually  as  if  it  had  been 
retained  in  the  first  purchaser.''^  Judgments  against  the  first  pur- 
chaser after  the  delivery  of  the  deed  to  him,  being  merely  liens 
upon  his  interest,  cease  to  incumber  it  on  the  sale  being  set  aside.'* 
Intervening  purchasers  and  mortgagees  may  be  protected  by  pro- 
viding that  the  money  received  from  the  resale  of  the  property  shall 
be  held  and  not  distributed,  until  the  further  order  of  the  court,  to 
the  end  that  it  may  be  applied  so  far  as  necessary  to  the  repayment 
of  the  moneys  advanced  by  them  in  good  faith  on  the  property.'^ 
One  who  has  purchased  of  the  vendee  at  the  foreclosure  sale,  during 
the  pendency  of  a  motion  to  set  the  sale  aside,  is  not  entitled  to 
protection.'" 

A  bill  by  a  subsequent  mortgagee  to  set  aside  a  foreclosure  of  a  prior 
mortgage  may  be  considered  a  bill  to  redeem,  though  it  contains  no 
specific  prayer  for  that  relief,  and  no  express  offer  to  pay  the  mort- 
gage debt." 

§  1681.  Effect  of  setting  aside  sale — ^Purchaser  protected  and  reim- 
bursed for  improvements. — ^When  a  sale  is  set  aside  by  order  of  court 
the  title  of  the  purchaser  is  vacated,'^  and  the  mortgage  is  restored 


"  Douglass  V.  Bishop,  27  Iowa  214 
Knowles  v.  Rablln,  20  Iowa  101 
Johnson   v.    Harmon,    19    Iowa   56 


"Colby  v.  Rowley,  4  Ahb.  Pr.  (N. 
Y.)  361. 
'=  Gould  v.  Libby,  18  Abb.  Pr.  (N. 


Street  v.  Seal,  16  Iowa  68,  85  Am.  Y.)  32,  24  How.  Pr.  440. 

Dec.  504;  Massle  v.  Wilson,  16  Iowa  ™Quaw  v.  Lameraux,  36  "Wis.  626. 

390.  "  Brown  v.  Burney,  128  Mich.  205, 

"  Colby  V.  Rowley,  4  Abb.  Pr.  (N.  87  N.  "W.  221. 

Y.)   361.  '*  Freeman  v.  Munns,  15  Abb.  Pr. 
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to  the  same  position  it  occupied  before  the  proceedings  were  com- 
menced, without  any  affirmative  judgment  of  the  court.  The  satis- 
faction of  the  mortgage  debt  caused  by  the  sale  is  also  vacated.^ "  The 
mortgage  can  not  be  deemed  to  be  paid,  or  the  lien  upon  the  premises 
in  any  way  impaired.*"  The  purchaser  also  is  entitled  to  be  put 
into  the  same  situation  he  was  before  the  purchase,  and  is  entitled 
to  reimbursement  for  any  money  paid  on  the  purchase,*^  and  for 
taxes  paid  on  the  premises.*^  When  the  judgment  in  foreclosure  is 
vacated,  and  the  purchaser's  title  annulled,  the  money  received  by 
him  from  a  party  in  possession  should  be  applied  in  reduction  of  the 
amount  due  on  the  mortgage.*'  If  the  sale  be  set  aside,  a  purchaser 
who  has  entered  into  possession  is  held  to  account  for  the  rents  and 
profits  received  by  him  while  in  possession,  for  the  benefit  of  the  mort- 
gagor or  owner  of  the  equity.**  In  like  manner,  in  case  a  person  in- 
terested in  the  property  was  not  made  a  party  to  the  suit,  and  con- 
sequently redeems  it  after  the  sale,  the  purchaser  becomes  liable  to 
account  for  the  rents  and  profits;  and  he  is  under  the  same  liability 
in  case  he  forecloses  the  outstanding  incumbrance  by  another  suit. 
He  acquires  by  the  sale  in  such  case  only  the  rights  of  a  mortgagee 
in  possession.*^ 

If  the  purchaser  in  good  faith  relying  upon  the  validity  of  the 
title  obtained  by  him  under  the  mortgage  sale  makes  improvements 
of  the  property  and  the  mortgagor  is  allowed  to  redeem  because  the 
foreclosure  is  invalid,  the  purchaser  should  be  allowed  the  sums  so 
expended  by  him  so  far  as  the  value  of  the  property  has  thereby  been 
increased.** 

Where  after  confirmation  of  a  foreclosure  sale  the  purchaser  had 
mortgaged  the  premises,  a  resale  should  not  be  ordered  without  re- 
quiring a  proper  undertaking,  to  be  approved  by  the  court,  to  save 

(N.  Y.)  468.    See  also  Insurance  Co.  «=  Walsh  v.  Rutgers  Fire  Ins.  Co., 

V.   Sampson,   38   Ohio   St.   672;    Mc-  13  Abb.  Pr.  (N.  Y.)  33. 

Bain  v.  McBain,  15  Ohio  St.  337,  86  "^  Pearson  v.  Gooch,  69  N.  H.  571, 

Am    Dec   478.  45  Atl.  406.     See  also  Pons  v.  Yazoo 

™  Fort  V.  Roush,  104  U.  S.  142,  26  &c.  R.  Co.,  131  La.  313,  59  So.  721; 

L    ed    664.  Hewlett  v.  Garner,  50  S.  Car.  1,  27 

'"Stackpole  v.   Robbins,   47   Barb.  S.    E.    533;    Cullop   v.    Leonard,    97 

212,  affd    48  N.  Y.  665.  Va.    256,    33    S.    B.    611;    Slo'ane   v. 

=1  Trotter  v.  White,  27  Miss.  88.  Lucas,    37    Wash.    348,  79  Pac.  949. 

s^  Dalgardno  v.  Barthrop,  40  Wash.  Likewise  a  grantee  of  the  purchaser 

191,  82  Pac.  285.    But  see  Requa  v.  will    be    reimbursed    for    improve- 

Rea,  2  Paige  Ch.  (N.  Y.)  339.  ments.      Dillivan    v.    German    Sav. 

''Wood  V.  Kroll,  43  Hun  328,  4  N.  Bank  (Iowa),  124  N.  W.  350. 

y.  St.  622.  The   purchaser   is   not   liable   for 

'=*Raun  V.  Reynolds,  15  Cal.  459.  improvements  made   on   the   mort- 
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the  purchaser  harmless  from  liability  on  the  covenants  in  the  mort- 
gage and  the  undertaking  in  the  note.*' 

gaged  premises,  by  a  third  party,        "Veit  v.  Meyer,  105  Wis.  530,  81 
knowing  that  foreclosure  was  pend-    N.  W.  653. 
Ing.      Englehart-Hitchcock    Co.    v. 
Central  Inv.  Co.,  136  Ga.  564,  71  S. 
B.  787. 


CHAPTEE  XXXVII 

APPLICATION  OF  PROCEEDS  OF  SALE 

I.    Payment  of  the  Mortgage  Debt,  §§  1682-1683b 
II.    Disposition  of  the  Surplus,  §§  1684-1698 
III.    Priorities  Between  Holders  of  Several  Notes  Secured,  §§  1699- 

1707 
IV.    Costs  of  Subsequent  Mortgagees,  §  1708 

I.    Payment  of  the  Mortgage  Debt 

Section  Section 

1682.  In  general.  1683a.  Application  according  to  equi- 

1683.  Taxes  and  other  charges  paid  table  principles. 

to   preserve    security — Prior     1683b   Provisions  for  election  as  to 
liens.  application  of  proceeds  in 

mortgage. 

§  1682.  In  general. — The  proceeds  of  the  sale  must  be  disposed 
of  as  directed  in  the  decree  of  court,  or  by  the  rules  and  practice 
adopted  by  it.  In  general  it  may  be  said  that  the  officer  making 
the  sale  is  first  to  pay  out  of  the  proceeds  of  it  to  the  plaintiff  or 
his  attorney  the  amount  of  the  mortgage  debt  with  interest,  and 
the  costs  of  the  proceedings.  He  should  take  a  receipt  for  this,  to 
file  in  court  with  his  report  of  the  sale.  But  the  court,  and  not  the 
officer  appointed  to  make  the  sale,  must  determine  all  questions  of 
priority  of  claim  to  the  proceeds,  and  must  see  that  the  moneys 
reach  the  persons  entitled  to  them.^ 

The  purchaser  is  not  generally  held  bound  to  see  to  the  application 
of  the  proceeds.^ 

The  failure  to  apply  the  proceeds  of  a  foreclosure  sale  as  directed 
by  statute  does  not  invalidate  the  foreclosure.^ 

'  Eleventh  Ward  Savings  Bank  V.  Lean    (IT.    S.)    430,   Fed.    Cas.   No. 

Hay    55  How.  Pr.   (N.  Y.)   444;   In  8889;  Anderson  v.  Dicks,  55  S.  Car. 

re    Georgi,    21    Misc.    419,    47    N.  Y.  398,  33  S.  B.  505.     But  see  Ash  v. 

S    1061.     See  also  Craw  v.  Abrams,  Southern  Chemical  &c.  Co.,  107  La. 

68  Nebr.  546,  97  N.  W.  296;   Merri-  311,  31  So.  656. 
mack  County  Bank  v.  Brown,  12  N.        '  Endreson  v.   Larson,   101   Minn. 

H.  320.  417,  112  N.  W.  628. 

'  Mcl^ean  v.  Lafayette  Bank,  4  Mc- 
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The  payment  by  the  master  to  the  mortgagee  of  the  money  re- 
ceived at  a  foreclosure  sale  at  the  time  of  the  sale,  to  the  extent  of 
the  amount  paid  extinguishes  the  indebtedness  mentioned  in  the 
decree,  though  such  sale  and  payment  may  not  have  been  reported  to 
the  court  and  approved.* 

§  1683.  Taxes  and  other  charges  paid  to  preserve  security — ^Prior 
liens. — If  a  mortgagee  in  order  to  preserve  his  security  has  been  obliged 
to  pay  taxes  or  other  charges  upon  the  mortgaged  property,  he  may 
add  the  amount  to  his  mortgage  upon  foreclosure  of  it.°  A  prior 
judgment  lien,"  or  rent  due  on  leasehold  premises,^  or  a  prior  mort- 
gage that  is  due  and  payable,*  if  it  be  a  lien  upon  the  same  premises, 
may  be  paid  by  the  junior  mortgagee,  and  he  will  succeed  by  sub- 
rogation to  the  rights  of  such  prior  party  without  any  assignment 
or  transfer  of  the  prior  claim  to  him.  In  such  cases  the  mortgagor, 
on  a  bill  to  foreclose,  is  entitled  to  be  reimbursed  the  sum  he  has 
paid,  and  to  have  a  decree  of  indemnity  out  of  the  proceeds  of  the 


The  mortgagee  may  retain  the  sum  paid  by  him  for  extinguishing 
a  valid  tax  deed  on  the  premises.^" 

The  taxes  and  assessments  due  on  the  property  sold,  if  unpaid,  are 
to  be  deducted  from  the  moneys  arising  from  the  sale,  unless  it  was 
made  subject  to  them;  but  a  direction  to  the  officer  in  the  judgment 
to  so  deduct  the  amount  of  them  does  not  authorize  the  payment 
of  them  by  him.^^ 

But  except  when  the  mortgagee  has  paid  prior  liens,  the  proceeds 
of  lands  sold  under  a  mortgage  are  applicable  first  to  the  mortgage 
debt,  then  to  subsequent  liens  and  incumbrances,  and  not  to  prior 

*  Burnham  v.  Roth,  244  111.  344,  91  "  Silver  Lake   Bank   v.   North,   4 

N.  B.  472.  Johns.  Ch.   (N.  Y.)   370. 

=  Shaw  V.  Youmans,  105  App.  Div.  '  Robinson  v.  Ryan,  25  N.  Y.  320. 

329,   94  N.  Y.   S.   178;    Dale  v.   Mc-  'Burnet   v.    Dennlston,    5    Johns. 

Evers,  2  Cow.  (N.  Y.)  118;  Paure  v.  Ch.  (N.  Y.)  35. 

Wlnans,  Hopk.   (N.  Y.)  283,  14  Am.  'Ellsworth  v.  Lockwood,  42  N.  Y. 

Dec.  545;    Burr  v.  Veeder,  3  Wend.  89,  96;  Dale  v.  McEvers,  2  Cow.  (N. 

(N.  Y.)    412.     See  also  Ekblad  v.  Y.)  118. 

Hanson,  85  Kans.  541, 117  Pac.  1028;  "Charland    v.    Home    for    Aged 

Union   Trust   Co.   v.   Electric   Park  Women,  204  Mass.  563,  91  N.  E.  146. 

Amusement  Co.,  168  Mich.  574,  135  But  see  Alden  v.  White,  32  Ind.  App. 

N.  W.   115;    Haspel  v.  O'Brien,  218  671,  66  N.  E.  509,  67  N.  E.  949,  102 

Pa.  146,  67  Atl.  123  (public  improve-  Am.  St.  261. 

ments);    Caner   v.   Berger,    27   Pa.  "Opdyke    v.    Crawford,  19  Kans. 

Super.  Ct.  220.    See  ante  §  1173.  604;  Cord  v.  Southwell,  15  Wis.  211. 

See  post  §  1597. 
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§  1683a 


and  paramount  liens  ;^^  and  after  that  the  surplus  is  payable  to  the 
mortgagor,  the  owner  of  the  equity  of  redemption,  or  other  person 
entitled.^^ 

Purchasers  who  owe  the  taxes  themselves  may  not,  ordinarily,  have 
them  discharged  out  of  the  purchase-money  as  against  a  lienholder 
who  is  only  secondarily  liable  therefor.^* 

§  1683a.  Application  according  to  equitable  principles. — The  rule, 
that  a  creditor  may  apply  a  payment  made  by  his  debtor  without 
special  direction  to  any  one  of  several  debts  the  latter  is  owing  him, 
is  confined  to  cases  of  voluntary  payments.  The  proceeds  of  a  fore- 
closure sale  are  paid  by  operation  of  law;  and  if  the  mortgage  does 
not  provide  for  the  application  of  the  payments,  or  the  order  of 
priority  of  the  claims  secured  by  it,  the  court  must  make  the  applica- 
tion in  accordance  with  equitable  principles.^"  "Where  the  moneys  arise 
from  a  foreclosure  sale,  the  rule  of  equity  most  generally  adopted  is 
that  they  shall  be  applied  to  all  the  debts  pro  rata,  each  debt  sharing  in 
the  fund,  without  regard  to  the  priority  of  date,  or  to  the  fact  that  for 
some  of  his  claims  the  creditor  holds  other  security.^* 


"Reybold  v.  Herdman,  2  Del.  Ch. 
34;  Koch  v.  Purcell,  13  J.  &  S.  (N. 
Y.)  162;  Hotchklss  v.  Clifton  Air 
Cure,  4  Keyes  (N.  Y.)  170. 

"  Day  V.  New  Lots,  107  N.  Y.  148, 
13  N.  B.  915. 

"  Caine  v.  Rich,  33  Ky.  L.  261,  110 
S.  W.  289. 

"  Clement  v.  Draper,  108  Ala.  211, 
19  So.  25;  Winter  v.  Garrard,  7  Ga. 
183;  Ray  v.  Henderson,  110  III.  App. 
542;  Snider  v.  Stone,  78  111.  App.  17; 
Bank  of  Defiance  v.  Ryan,  144  Iowa 
725,  123  N.  W.  940;  Blackstone  Bank 
V.  Hill,  10  Pick.  (Mass.)  129;  Cage 
V.  Her,  5  Sm.  &  M.  (Miss.)  410; 
Orleans  Co.  Nat.  Bank  v.  Moore,  112 
N.  Y.  543,  20  N.  E.  357,  affg.  48  Hun 
70;  Griswold  v.  Onondaga  County 
Sav.  Bank,  93  N.  Y.  301;  In  re 
Georgi,  21  Misc.  419,  47  N.  Y.  S. 
1061;  Howard  v.  Schwartz,  22  Tex. 
Civ.  App.  400,  55  S.  W.  348. 

'» Orleans  Co.  Nat.  Bank  v.  Moore, 
112  N.  Y.  543,  20  N.  B.  357,  affg.  48 
Hun  70,  disapproving  of  Wilcox  v. 
Fairhaven  Bank,  7  Allen  (Mass.) 
270,  where  upon  a  sale  of  personal 
property  held  as  security  by  a  hank 
for  the  payment  of  several  notes, 
the  proceeds  not  being  enough  to 


pay  all  the  liabilities,  the  bank  ap- 
plied the  money  first  to  the  pay- 
ment of  a  note  upon  which  the 
debtor  was  alone  liable,  and  then 
upon  notes  upon  whicif  the  debtor 
and  sureties  who  might  be  insol- 
vent were  liable,  and  the  balance 
upon  paper  with  solvent  sureties. 
The  court  held  that  the  bank  had 
the  right  so  to  do.  This  decision 
was  placed  upon  two  grounds,  first, 
that  the  sureties  not  having  paid  or 
tendered  in  full  the  debts  for  which 
the  security  was  given  had  no  claim 
to  be  subrogated  to  the  rights  of 
the  bank;  and  second,  that  the 
bank  had  the  right  to  appropriate 
the  whole  proceeds  of  the  property 
to  any  debt  it  might  choose.  This 
latter  principle,  say  the  court  in  the 
New  York  case,  "leaves  out  of  view 
entirely  all  rights  or  equities  of  the 
surety.  The  law  has  always  re- 
garded a  surety  as  having  some 
rights  in  the  security,  though  fur- 
nished directly  by  the  debtor  to  the 
creditor.  The  security  having  been 
furnished  by  the  debtor,  the  creditor 
must  dispose  of  it  upon  equitable 
principles."  Field  v.  Holland,  6 
Cranch   (U.  S.)   9,  3  L.  ed.  136,  is 
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§  1683b.  Provision  for  election  as  to  application  of  proceeds  in 
mortgage. — ^Wbere  the  parties  to  a  mortgage  given  to  secure  the  pay- 
ment of  several  notes  maturing  at  different  times  have  provided  in 
the  instrument  that  the  mortgagee  may  elect  as  to  the  application  of 
payments  in  case  the  proceeds  of  a  sale  of  the  mortgaged  property 
are  insufiBcient  to  satisfy  the  entire  debt,  the  court  upon  foreclosure 
will,  as  between  mortgagor  and  mortgagee,  order  application  of  money 
arising  from  sale  in  conformity  with  such  application,  if  made  in 
proper  time.^^ 

II.    Disposition  of  the  Surplus 


Section 

1684.  Payment  of  surplus  money  into 

court. 

1685.  Appointment     of     master     or 

referee  to  ascertain  rights 
of  claimants  to  surplus — 
Costs  of  proving  claims. 

1686.  Report  of   referee  and  excep- 

tions thereto. 

1687.  Lien  claimants. 

1688.  Payment  of  liens  in  order  of 

priority. 
1688a.  Rights  of  junior  mortgagees 

in  surplus. 
1688b.  Priority    of    creditors   where 

fraudulent    conveyance    of 

the  mortgaged  premises  is 

set  aside. 

1689.  Simultaneous  mortgages. 

1690.  Other   claims   due   mortgagee. 

1691.  Equities  of  subsequent  incum- 

brances. 
1691a.  Application    of    doctrine    of 
marshaling  securities. 


Section 

1692.  Prior  unrecorded  mortgages. 
1692a.  Funds  collected  by  receiver. 

1693.  Dower  and  homestead  in  sur- 

plus. 

1694.  Inchoate  right  of  dower. 

1695.  Character   of   surplus   of   sale 

made   after   death   of   mort- 
gagor. 

1696.  Rights  of  lessee  for  years  of 

the  mortgagor. 

1696a.  Rights  of  tenants  for  life 
and  remainder-men. 

1696b.  Participation  in  surplus  by 
equitable  assignee. 

1696c.  Proceeds  where  purchaser 
holds  as  mortgagee  in  pos- 
session. 

1696d.  Set-off  for  use  and  occupa- 
tion. 

1697.  Attachment     of     proceeds     of 

foreclosure  sale. 

1698.  Surplus  of  sale  under  junior 

mortgage. 


§1684.  Payment  of  surplus  money  into  court. — Surplus  money 
arising  upon  a  sale  of  land  under  a  decree  of  foreclosure  stands  in 
the  place  of  the  land  itself  in  respect  to  liens  thereon  or  vested  rights 
therein.^  They  are  'constructively,  at  least,  real  property,^  and  belong 
to  the  mortgagor  or  his  assigns.^    Usually  the  surplus  money  is  paid 


also  disapproved.  But  see  Bradley 
Engineering  &c.  Co.  v.  Heyburn,  56 
Wash.  628,  106  Pac.  170. 

"  Advance  Thresher  Co.  v.  Hogan, 
74  Ohio  St.  307,  78  N.  E.  436. 

1  Servis  v.  Dorn,  76  N.  J.  Eq.  241, 
76  Atl.  246. 

'Fliess  V.  Buckley,  22  Hun  (N. 
Y.)  551;  Sweezy  v.  Thayer,  1  Duer 
(N.  Y.)  286;  Germania  Sav.  Bank  v. 


Jung,  28  Abb.  N.  Cas.  81,  18  N.  Y. 
S.  709. 

=  Kesner  v.  Trigg,  98  V.  S.  50,  25 
L.  ed.  83;  Shillaber  v.  Robinson,  97 
U.  S.  68,  24  L.  ed.  967;  Bettis  v. 
Townsend,  61  Cal.  333;  Hamilton  v. 
State,  122  Ind.  333,  24  N.  E.  347; 
Maynes  v.  Moore,  16  Ind.  116;  Ryan 
v.  Sugg,  22  Ky.  L.  1798,  61  S.  W. 
702;  Johnson  v.  Cobleigh,  152  Mass. 


34:1  DISPOSITION   OF    SURPLUS  §    1685 

into  court  to  await  its  order  of  distribution  where  there  is  conflict  as 
to  claims  to  the  fund.*  Any  party  to  the  suit  having  a  lien  upon  the 
premises  subordinate  to  the  mortgage  upon  which  the  sale  was  made 
may  file  a  notice  or  petition,  stating  the  nature  and  extent  of  his 
claim,  and  he  may,  according  to  the  general  practice,  have  an  order 
of  reference  to  ascertain  and  report  the  amount  due  to  him,  and 
to  others  having  liens  upon  the  property.  IsTotice  of  this  is  given 
to  all  claimants  or  others  having  liens,  and  the  referee  proceeds  to 
ascertain  the  amounts  due  to  each.  The  court  has  power  to  distribute 
the  surplus  among  the  persons  entitled,  although  the  mortgagor  has 
died  pending  the  proceedings,  and  his  estate  is  in  course  of  settle- 
ment in  the  probate  or  surrogate  court.  His  heirs  and  creditors  must 
apply  for  it  there.^ 

The  omission,  in  a  judgment  foreclosiag  a  mortgage,  of  a  provi- 
sion directing  what  disposition  shall  be  made  of  the  surplus,  does  not 
work  a  reversal  of  the  judgment.  The  court  may,  upon  application 
after  judgment,  direct  the  payment  of  the  surplus  to  any  one  entitled 
thereto.® 

The  right  of  the.  mortgagor  to  the  surplus  is  not  affected  by  a 
provision  in  the  decree  that  such  surplus  shall  be  subject  to  the 
further  order  of  the  court.'' 

§  1685.  Appointment  of  master  or  referee  to  ascertain  rights  of 
claimants  to  surplus — Costs  of  proving  claims. — The  court  may  ap- 
point a  master  or  referee  to  ascertain  the  rights  of  claimants  to  the 
surplus,  and  may  confirm  or  set  aside  or  refer  back  his  report,  or  may, 
while  the  moneys  remain  in  court,  vacate  the  report  and  order  further 

17,  25  N.  E.  73;   Damon  v.  Deeves,  469;   Buck  v.  Delafield,  55  111.  SI; 

62  Mich.  465,  29  N.  W.  42;  Kennedy  Sheppard  v.  Berkshire  Life  Ins.  Co., 

V    Brown,  50  Mich.  336,  15  N.  W.  161  III.  App.  467,  479;   Johnston  v. 

498;   Hatch  v.  Shold,  62  Nebr.  764,  Reilly,  68  N.  J.  Bq.  130,  59  Atl.  1044; 

87  N.  W.  908;  Day  v.  New  Lots,  107  Van  Slyke  v.  Van  Loan,  26  Hun  (N. 

N.  Y.  148,  14  N.  E.  915;   Bradburn  Y.)    344;    Close  v.  Riddle,   67   Ore. 

v' Roberts,  148  N.  Car.  214,  61  S.  E.  592,  67  Pac.  932,  56  L.  R.  A.  169,  91 

617;    Bobbitt  v.   Blackwell,   120   N.  Am.  St.  580. 

Car  253,  26  S.  E.  817;  M.  E.  Church  =  Loucks  v.  Van  Allen,  11  Abb.  Pr. 

V.  Fadden,  8  N.  Dak.  162,  77  N.  W.  (N.  S.)   (N.  Y.)  427.    See  also  Shep- 

615;  Reynolds  v.  Hennessy,  15  R.  I.  pard  v.  Berkshire  Life  Ins.  Co.,  161 

215,  2  Atl.  701;  Easton  v.  Woodbury,  III.  App.  467;   Trust  Co.  of  America 

71  S.  Car.  250,  50  S.  E.  790;   Soder-  v.  United  Boxboard  Co.,  148  N.  Y. 

berg  V.  King,  15  Wash.  194,  45  Pac.  S.  100. 

785    33  L  R.  A.  670,  55  Am.  St.  878.  "Brier  v.  Brinkman,  44  Kans.  570, 

^  Clark  V.  Carnall,  18  Ark.  209;  In  24  Pac.  IV  08. 

re    Williams     (Del.),   88   Atl.   716;  -Easton  v.  Woodbury,  71  S.  Car. 

Jackson  v.   Dutton,  46  Fla.   513,  35  250,  50   S.  ,B.  790. 
So.   74;    Baker  v.   Gladden,   72   Ga. 
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proof.'  According  to  the  practice  of  some  courts,  this  reference  is 
allowed  as  a  matter  of  course ;  while  the  practice  of  others  is  to  allow 
it  on  application." 

All  parties  to  the  foreclosure  suit  should  have  notice  of  the  ap- 
plication for  the  surplus  money,  that  they  may  appear  and  assert 
their  rights,  and  the  report  should  show  on  its  face  that  they  were 
summoned;  and  an  order  of  payment  without  such  notice  will  be  set 
aside.^"  They  should  prove  the  nature  of  their  respective  liens  and 
the  amounts  due  them;  verifying  them  in  the  same  manner  as 
creditors  coming  in  under  a  decree  are  required  to  do  in  court.^^ 

The  costs  and  expenses  of  proceedings  for  the  distribution  of  the 
surplus  are  properly  chargeable  to  the  fund.^^  A  creditor  who  was 
not  a  party  to  the  suit  generally  bears  the  expense  of  proving  his 
claim ;  and  the  court  may  refuse  a  creditor  his  costs  under  other  cir- 
cumstances.^^ The  expenses  of  the  reference  are  generally  held  to 
be  a  first  claim  on  the  proceeds  of  the  sale.^* 

§  1686.  Report  of  referee  and  exceptions  thereto. — Upon  the  filing 
of  the  report  of  the  referee  exceptions  may  be  taken  to  his  findings 
of  facts,  and  his  conclusions  upon  them,  and  upon  notice  to  the  parties 
interested  a  hearing  may  be  had;  but  generally,  if  exceptions  are  not 
taken  within  a  specified  time  after  the  filing  of  the  report,  the  report 
stands  confirmed.  An  order  of  distribution  follows,  directing  the 
payment  of  the  moneys  in  accordance  with  the  report,  when  no 
exception  has  been  taken  to  this,  or  otherwise  in  accordance  with  the 
determination  of  court  upon  the  report.  No  payment  can  properly 
be  made  without  such  final  order  of  court.^°  A  referee's  report  which 
erroneously  shows  a  surplus  in  his  hands  may  be  amended  by  permis- 
sion of  the  court,  so  as  to  show  that  there  was  no  surplus.^* 

§  1687.  Lien  claimants. — In  general  no  claim  which  has  not  be- 
come an  absolute  lien  upon  the  property  can  be  considered,  however 

'Whitehead  v.  First  M.  E.  Church,  (N.  Y.)    30;    Harvey  v.  Harvey,   6 

15  N.  J.  Eq.  135;    Mutual  Life  Ins.  Madd.  91. 

Co.  v.  Salem,  3  Hun  117.  "Abell  v.   Screech,  10  Ves.   355, 

"Ward  V.  Montclair  Railway  Co.,  359. 

26  N.  J.  Eq.  260.  "Gerken  v.  Sonnabend,  130  N.  Y. 

"Romberg  v.  McCormlck,  194  111.  S.   605;    Real  Estate  Trust  Co.   v. 

205;  Smith  v.  Smith,  13  Mich.  258;  Union  Trust  Co.,  102  Md.  41,  61  Atl. 

Moss  V.  Robertson,  56  Nebr.  774,  77  228. 

N.  W.  403;  Franklin  v.  Vd.n  Cott,  11  "Ex  parte  Allen,  2  N.  J.  Eq.  388; 

Paige  (N.  Y.)  129.  Franklin  v.  Van  Cott,  11  Paige  (N. 

"Hulbert  v.  McKay,  8  Paige   (N.  Y.)  129. 

Y.)  651.  "Willson  v.  Schorpp,  16  N.  Y.  S. 

"Oppenheimer  v.  Walker,  3  Hun  823. 
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equitable  it  may  he."  But  mechanies'  liens,  though  not  established 
by  judgmentji^  and  judgment  liens,  though  not  perfected  by  execu- 
tion, are  transferred  from  the  land  to  the  surplus  money.  After  a 
sale  upon  execution  under  a  judgment  junior  to  the  mortgage,  the 
right  of  redemption  not  having  expired  at  the  time  of  the- foreclosure 
sale,  the  general  lien  of  the  judgment  is  turned  into  a  specific  lien 
'upon  the  surplus  to  the  extent  of  the  purchaser's  bid  and  interest 
thereon.^^  The  fund  stands  in  place  of  the  property  as  to  attach- 
ments levied  on  the  property.^"  If  the  purchaser's  title  has  become 
complete  at  the  time  of  the  foreclosure  sale,  so  that  he  is  entitled  to 
a  deed,  he  is  entitled  to  the  whole  surplus."  The  claimant,  whatever 
his  lien  may  be,  is  not  entitled  to  any  part  of  the  surplus  money 
arising  from  the  sale  unless  he  was  a  party  to  the  suit;  for  otherwise 
his  lien  is  not  affected  by  the  proceedings,  and  the  land  is  not  dis- 
charged from  it  by  the  sale  and  transferred  to  the  money  j^^  unless, 
however,  he  files  a  cross-bill,  or  voluntarily  appears  in  the  original 
suit  and  establishes  his  claim.^^  When  the  subsequent  lienholders 
have  been  made  parties  to  the  suit,  the  decree  of  sale  may  properly 
direct  the  payment  of  any  surplus,  after  satisfying  the  mortgage, 
among  the  lien  creditors,  according  to  their  respective  rights  and 
equities;  and  no  cross-bill  is  necessary  for  the  purpose.^*  It  is  not 
necessary  that  the  decree  should  find  the  precise  amount  due  such 
lienholder,  if  it  finds  that  there  is  due  him  more  than  the  surplus.^^ 
The  proceeds  of  the  sale,  after  satisfying  the  mortgage  debt,  may 
be  said,  in  general,  to  stand  in  place  of  the  equity  of  redemption 
to  those  who  had  title  or  right  in  that  or  lien  upon  it.^^     If  the 

"Mutual  Life  Ins.  Co.  v.  Bowen,  "'Clarkson  v.  Skidmore,  46  N.  Y. 

47   Barb.    (N.   Y.)    618;    Husted  v.  297;    Snyder  v.   Stafford,   11  Paige 

Dakin,    17   Abb.    Pr.    (N.    Y.)    137;  (N.  Y.)   71.     See  also  McCaffery  v. 

King  V.  West,  10  How.  Pr.   (N.  Y.)  Burkhardt,  104  Minn.  340,  116  N.  W. 

333.  645;   Schaad  v.  Robinson,  59  Wash. 

^'Abbott  V.  Sturtevant,  30  Maine  346,  109  Pac.  1072. 

40,    47;    Knowles   v.    Sullivan,    182  *>  Smart  v.  Burgess,  35  R.  I.  149, 

Mass.   318,   65   N.   E.   389;    "Western  85  Atl.  742. 

Union  Tel.  Co.  v.  Caldwell,  141  Mass.  *>  See  post  §  1934. 

489,   6   N.   E.   737;    Wiggin  v.   Hey-  ==' Stiles  v.  Galbreath,  69  N.  J.  Eq. 

wood,  118  Mass.  514;    Livingston  v.  222,  60  Atl.  224;  Root  v.  Wheeler,  12 

Mildrum,  19  N.  Y.  440.    A  judgment  Abb.  Pr.    (N.  Y.)    294;    Winslow  v. 

creditor,  who  was  properly  made  a  McCall,  32  Barb.  (N.  Y.)   241.    See 

party  to  the  suit,  does  not  lose  his  also  Koch  v.  Purcell,  13  J.  &  S.  (N. 

right  to  share  in  the  surplus  by  the  Y.)  162. 

fact  that  his  judgment  became  dor-  ==  Ellis  v.  Southwell,  29  111.  549. 

mant  pending  the  action.    Dempsey  ^  Crocker   v.    Lowenthal,    83    111. 

V.  Bush,  18  Ohio  St.  376.    See  also  579. 

Hall  V.  Thomas,  111  N.  Y.  S.   979.  ==  Walker  v.  Abt,  83  111.  226. 

See  post  §§  1934,  1935.  =»  Habersham  v.  Bond,  2   Ga.   46. 
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mortgagor  or  Hs  vendee  be  the  only  one  interested  in  it,  the  sur- 
plus telongs  wholly  to  him.  If  he  has  died  and  his  heirs  are  made 
,  parties  to  the  suit,  the  surplus  goes  to  them  f  although  it  is  held 
in  some  cases  that  the  personal  representatives  are  entitled  to  be 
heard  on  the  petition  for  the  surplus,  on  the  ground  that  it  is  per- 
sonalty.^^ 

The  purchaser  of  land  subject  to  a  mortgage  which  he  assumed 
and  which  is  incumbered  by  other  liens,  is  not  entitled  to  the  surplus 
on  the  sale,  until  the  other  liens  are  paid.^* 

§  1688.  Payment  of  lien  in  order  of  priority. — When  there  are  sev- 
eral liens  upon  the  premises,  the  surplus  money  must  be  applied  to 
their  discharge  in  the  order  of  their  priority.^"  Generally  a  priority 
of  right  may  be  presumed  from  a  priority  of  record.  This  presump- 
tion will  prevail  between  the  holders  of  several  mortgages  upon  the 
property;  and  to  overcome  this  presumption  the  burden  of  proof  is 
upon  the  holder  of  a  junior  mortgage  to  overcome  it  by  positive  evi- 
dence of  prior  right.^^  Questions  of  priority  between  persons  having 
claims  upon  the  equity  of  redemption  are  properly  settled  after  the 
sale,  upon  their  application  for  the  surplus  after  it  has  been  brought 
into  court,  rather  than  by  a  stay  of  proceedings  on  the  execution 
of  the  order  of  sale.^^  A  judgment  creditor  may  attack  the  validity 
of  a  subsequent  conveyance  of  the  equity  of  redemption,  upon  a  refer- 
ence for  distribution  of  the  purchase-money.^^  Until  it  is  ascertained 
that  there  will  be  a  surplus,  the  parties  are  not  permitted  to  litigate 
their  claims  between  themselves.^*  Upon  such  reference  the  referee 
may  inquire  as  to  the  validity  of  the  various  liens,  and  conveyances 
as  well  as  liens  may  be  attacked  as  fraudulent.     The  rights  and 

See  also  Cincinnati  Cordage  &c.  Co.  Loucks,  6  Barb.  (N.  Y.)  470;  Brown 

V.  Dodson  Printers'  Supply  Co.,  ISl  v.  Sartor,  87  S.  Car.  116,  69  S.  E.  88. 

Ga.  516,  62  S.  E.  810.  «» Brown  v.   Crookston  Ag.  Assn., 

» Beard    v.    Smith,    71    Ala.    568  34  Minn.  545,  26  N.  W.  907;  People 

(quoting  text) ;  Shaw  v.  Hoadley,  8  v.  Bergen,  53  N.  Y.  404,  15  Abb.  Pr. 

Blackf.  (Ind.)  165.  (N.  S.)  97;  Peabody  v.  Roberts,  47 

=»  Smith  v.  Smith,  13  Mich.  258.  Barb.     (N.    Y.)     91;     Freeman    v. 

=»  State  Bank  v.  Brown,  128  Iowa  Schroeder,    43    Barb.    (N.    Y.)    618. 

665,  105  N.  W.  49.  See  post  §  1929. 

=°  Markey  v.  Langley,  92  U.  S.  142,  =^  Schenck  v.  Conover,  13  N.  J.  Eq. 

23  L.   ed.  701;    State  v.   Clapp,   147  31,  78  Am.  Dec.  95.     See  also  Luken 

Ind.  244,  46  N.  E.  533;    Hoffman  v.  v.  Fickle,  42  Ind.  App.  445,  84  N.  E. 

Meyer,  6  Kans.  398;    Hibernia  Nat.  561. 

Bank   v.    Smith,    27    La.    Ann.    59;  '"Rogers  v.  Ivers,  23  Hun  (N.  Y.) 

Moss  V.  Robertson,  56  Nebr.  774,  77  414. 

N.  W.  403;  Lithauer  v.  Royle,  17  N.  "Union   Ins.   Co.   v.   Van  Rensse- 

J.  Eq.  40;   Burchell  v.  Osborne,  119  laer,  4  Paige  (N.  Y.)  85. 
N.  Y.  486,  23  N.  E.  896;   Averill  v. 


345  DISPOSITION  OF  SURPLUS  §  1688a 

equities  of  the  lienholders  or  claimants  are  as  much  before  the  court, 
and  as  much  the  objects  of  its  care,  as  those  of  the  owner  of  the 
mortgage  to  be  foreclosed.^" 

A  guarantor,  who  pays  interest  on  a  first  mortgage  debt,  does  not 
acquire  an  equity  for  such  payments  out  of  the  surplus  moneys  as 
against  a  second  mortgage.^* 

According  to  a  New  Jersey  decision,  one  in  possession  of  mort- 
gaged premises  under  an  agreement  to  purchase,  and  who  pays  part 
of  the  consideration  money,  is  entitled  to  be  reimbursed  his  payments 
out  of  the  surplus  arising  upon  a  sale  under  foreclosure  in  preference 
to  judgment  creditors  whose  judgments  were  recovered  subsequent  to 
the  execution  of  the  contract  of  purchase  and  entry  into  possession 
of  the  vendee,  provided  he  had  no  actual  notice  of  the  entry  of  the 
judgment  before  making  any  payments,  or,  if  he  had  such  notice, 
still  he  would  be  entitled  to  the  surplus  if  he  were  under  constraint 
to  make  payments  on  account  of  the  purchase-money  by  reason  of 
the  forfeiture  of  what  he  had  already  paid  in  the  event  of  his  de- 
fault." 

§  1688a.  Eights  of  junior  mortgagees  in  surplus. — A  junior  mort- 
gagee, who  is  a  party  to  the  suit,  may  have  his  rights  protected  by  an 
appropriate  decree  as  to  the  application  of  the  surplus,  if  there  be 
any  after  satisfying  the  prior  mortgage.^*  Ilis  lien  on  the  land  is 
transferred  to  the  surplus  fund.^°  The  junior  mortgagee  has  no 
claim,  by  virtue  of  his  mortgage,  upon  the  surplus  money  arising  from 
a  sale  under  a  suit  to  foreclose  a  senior  mortgage  to  which  he  was 

"  Bergen  v.  Carman,  79  N.  Y.  146;  N.  Y.  S.  78.    Where  the  mortgages 

Halsted  v.   Halsted,   55   N.  Y.   442;  cover  property  in  various  states  it 

Sehafer  v.  Reilly,  50  N.  Y.  61;   Liv-  is  necessary  to  determine  the  proper 

Ingston  V.   Mildrum,   19   N.  Y.   440,  application  of  the  proceeds  of  all  the 

441-   Bergen  v.  Snedeker,  8  Abb.  N.  property  to  the  payment  of  the  first 

Cas'  (N.  Y.)  50;  Tator  v.  Adams,  20  mortgage  before  the  surplus  applica- 

Hun  (N  Y)  131;  Beekman  v.  Gibbs,  hie   to   the   second   may   be   ascer- 

8  Paige  (N.  Y.)  511;   King  v.  West,  tained.       Equitable     Trust     Co.    v. 

10   How.  Pr.    (N.  Y.)    333,  is  ques-  Standard  Cordage  Co.    (N.  J.  Eq.), 

tioned  in  Bergen  v.  Carman,  70  N.  8*  Atl.  207.                         „    „  ,    „  ^ 

Y  146  ""Porter  v.  Muller,  112  Cal.   355, 
'=«  North  Side  Bank  of  Brooklyn  V.  44    Pac.    729;     National    Bank    v. 

Queens  Home  Realty  &c.  Co.,  147  N.     Athens  Exchange  Bank,  110  Ga.  692, 

Y  g   243  36  S.  E.  265;    Hart  v.  Wingart,  83 
■«Durline  v    Stilwell,  74  N.  J.  Eq.     111.  282;    Ellis  v.   Southwell,  29   111. 

697    69  Atl   978  549;   State  v.  Clapp,  147  Ind.  244,  46 

=»'ward    V     McNaughton,    43    Cal.  N.  E.  533,  62  Am.  St.  415;   Clapp  v. 

159-  Romberg  v.  McCormick,  194  111.  Hadley,  141  Ind.  28,  39  N.  E.  504,  50 

205'   Robertson  v    Brooks,  65  Nebr.  Am.  St.  308;  White  v.  Shirk,  20  Ind. 

7qq'  qi  N   W    709"   Continental  Ins.  App.  589,  51  N.  E.  126;   State  Bank 

Co   V   Reeve  '149  App.  Div.  835,  134  v.  Brown,  128  Iowa  665;   105  N.  W. 
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not  made  a  party.*"  He  should,  however,  appear  and  ask  for  payment 
out  of  the  surplus.*^  He  can  not  maintain  a  separate  action  to  reach 
the  surplus,  but  must  enforce  his  claims  in  the  court  which  rendered 
the  judgment  of  foreclosure.*^  A  cross-bill  is  not  necessary  for  his 
protection.*^  The  holder  of  a  first  mortgage  has  no  interest  in  the 
surplus  on  the  foreclosure  of  his  mortgage  remaining  after  the  satis- 
faction of  such  mortgage.** 

It  is  allowed  a  lienholder  to  maintain  an  action  for  money  had 
and  received  against  a  prior  mortgagee  who  has  sold  the  land  under 
his  mortgage  and  has  in  his  hands  a  surplus  over  the  mortgage  debt.*° 

The  right  of  junior  mortgagee  to  demand  possession  of  the  sur- 
plus on  a  foreclosure  to  which  he  is  a  party  does  not  accrue  until 
foreclosure  of  his  mortgage  and  the  amount  due  thereon  is  judicially 
determined.*' 

A  junior  mortgagee  who  buys  the  title  of  the  mortgagor  takes  the 
right  of  such  mortgagor  to  the  surplus  from  a  foreclosure  of  the  first 
mortgage.*'' 

§  1688b.  Priority  of  creditors  where  a  fraudulent  conveyance  of 
the  mortgaged  premises  is  set  aside.— ::It  is  the  effect  of  a  comparatively 
recent  decision  that  junior  creditors,  who  successfully  prosecute  a 
suit  to  set  aside  a  conveyance  by  the  mortgagor  as  fraudulent  and  void 
as  against  such  creditors,  are  entitled  to  priority  over  senior  creditors 
in  the  distribution  of  the  surplus  arising  from  the  foreclosure  of  a 
mortgage  on  the  property.*' 

49;  Lee  V.  Boteler,  12  Gill  &  J.  (Md.)  "Kenton  V.   Spencer,  6   Ind.   321. 

323;    Converse  v.  Ware  Sav.  Bank,  '"Fliess  v.  Buckley,  90  N.  Y.  286. 

152  Mass.  407,  25  N.  E.  733;   Brown  « Romberg  v.  McCormick,  194  111. 

V.    Crookston    Agl.    Soc,    34    Minn.  205;   "Wallen  v.  Moore,  187  111.  190; 

545,    26    N.    W.    907;    Robertson   v.  Rock  Island  Nat.   Bank  v.   Thomp- 

Brooks,  65  Nebr.  799,  91  N.  W.  709;  son,    173    111.    593;     Blatchford    v. 

Jolinston  V.  Reilly,  68  N.  J.  Eq.  130,  Blanchard,  160  111.  115. 

59  Atl.  1044;    Nutt  v.  Cuming,  155  "Continental    Ins.    Co.    v.    Reeve, 

N.  Y.  309,  49  N.  E.   880;    Quacken-  149  App.  Div.  835,  134  N.  Y.  S.  78. 

bush  V.   O'Hare,   129   N.  Y.   485,  29  "'Knowles  v.   Sullivan,  182   Mass. 

N.   E.   958;    Black  v.   Kublman,   30  318,  65  N.  E.  389.    See  also  Perry  v. 

Ohio  St.  196;    East  Greenwich  Sav.  Seals   (Ala.),  65  So.  151;    Robinson 

Inst.  V.  Shippee,  20  R.  I.  650,  40  Atl.  v.  Cosner  (La.),  67  So.  468. 

872;  Aultman  V.  Siglinger,  2  S.  Dak.  « Robertson   v.   Brooks,    65   Nebr. 

442;   50  N.  W.  911;  Jackson  v.  Coff-  799,  91  N.  W.  709. 

man,  110  Tenn.  271,  75  S.  W.  718;  -"Union  Trust  Co.  v.  Electric  Park 

Putnam  v.  Bicknell,  18  Wis.  333.  Amusement  Co.,  168  Mich.  574,  135 

■"Horr    V.    Harrington,    22    Okla.  N.  W.  115. 

590,   98   Pac.  443,  132  Am.   St.   648.  ■"Dey  v.  Allen,  77  N.  J.  Eq.  622, 

But  see  Tukey  v.  Reinholdt  (Iowa),  78  Atl.  674. 
130  N.  W.  727. 
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§  1689.  Simultaneous  mortgages. — So  if  there  be  simultaneous 
mortgages  upon  the  same  land,  they  are  in  effect  one  instrument, 
and,  upon  the  foreclosure  of  one  of  them,  the  surplus  remaining 
after  satisfying  that  is  applicable  to  the  payment  of  the  other,  although 
only  part  of  it  is  due.*"  When  such  mortgages  are  held  by  different 
persons,  the  money  arising  from  the  sale  of  the  property  should  be 
equitably  divided  between  the  mortgagees;^"  the  fact  that  one  was 
recorded  before  the  other  does  not  matter,  if  both  mortgages  were 
made  under  an  agreement  entered  into  by  the  mortgagor  at  the  same 
time  with  both  mortgagees.^^ 

Where  the  mortgage  is  executed  by  two  parties  as  mortgagors,  one 
of  them  can  not  maintain  an  action  for  the  surplus  arising  on  the 
sale  without  alleging  that  the  entire  title  had  been  transferred  to 
him  before  the  sale.  A  transfer  of  the  title  after  the  foreclosure  sale, 
would  not  of  itself  operate  to  assign  the  right  to  the  surplus  which 
vested  in  the  mortgagors  jointly.^^ 

§  1690.  Other  claims  due  mortgagee. — The  complainant  himself 
may  present  and  establish  a  claim  to  the  surplus  moneys  by  reason 
of  another  debt  due  him  from  the  mortgagor.  The  validity  and  amount 
of  this  may  be  ascertained  upon  a  reference,  in  the  same  manner  as 
when  a  claim  is  presented  by  any  other  person  ;°^  and  there  is  no 
obligation  upon  him  to  establish  his  claim  beforehand.^* 

Upon  a  foreclosure  to  satisfy  an  instalment  of  interest  or  principal 
before  the  maturity  of  the  whole  principal  debt,  a  surplus  remaining 
after  the  payment  of  such  instalment  should  be  applied  in  reduction  of 
the  principal  debt.^^ 

As  a  general  rule  the  mortgagee  may  not,  on  his  motion,  apply 
the  surplus  to  other  debts  and  claims  he  may  have  against  the  mort- 
gagor without  regard  to  the  priority  of  other  claims  of  other  cred- 
itors. =" 

■"Barber  v.  Gary,  11  Barb.  (N.  Y.)  "Field  v.  Hawxhurst,  9  How.  Pr. 

549.  (N.Y.)75. 

»>  Eleventh  Ward  Savings  Bank  v.  ^  Ohio  Central  R.  Co.   v.   Central 

Hay,  55  How.  Pr.   (N.  Y.)   444.  Trust  Co.,  133  U.   S.   83,   33   L.   ed. 

"Daggett  v.  Rankin,  31  Cal.  321.  561,  10  Sup.  Ct.  35;   Chicago  &  Vin- 

'2  Clyde  V   Johnson,  4  N.  Dak.  92,  cennes  R.  Co.  v.  Fordick,  106  U.  S. 

58  N  W   512.  47,  68,  27  L.  ed.  47,  1  Sup.  Ct.  10. 

■^Beekman  Fire  Ins.  Co.  v.  First  "Dale  v.  McBvers,  2  Cow.  (N.  Y.) 

M   E   Church,  29  Barb.  (N.  Y.)  658;  118;     Jones    v.    Lackland,    2    Grat. 

Field  V.  Hawkhurst,  9  How.  Pr.  (N.  (Va.)   81;   Johnson  v.  Harrison,  41 

Y  ■)  75  Wis.  381.     But  see  Smith  v.  Moore, 

112  Iowa  60,  83  N.  W.  813. 
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§  1691.  Equities  of  subsequent  incumbrances. — The  equities  of 
subsequenjt  incumbrances  of  part  of  the  premises  are  to  be  regarded. 
In  general  it  may  be  said  that  the  same  equities  which  govern  the 
order  of  sale  of  property  subject  to  other  liens,  or  accompanied  by 
other  security  in  the  hands  of  the  mortgagee/^  ^Pplj  ^Iso  to  the  dis- 
tribution of  the  proceeds  of  sale  under  like  circumstances.  If  the 
mortgage,  under  the  circumstances  of  the  case,  is  a  charge  upon  all 
the  land  covered  by  the  mortgage,  and  only  a  part  of  it  is  foreclosed, 
the  proceeds  must  be  applied  to  the  discharge  of  a  proportional  part 
only  of  the  debt,  and  the  balance  to  the  persons  having  incumbrances 
upon  that  part  in  their  order."* 

Upon  the  foreclosure  of  a  mortgage  upon  several  lots  which  were 
also  covered  by  junior  mortgages  on  the  separate  lots,  a  sale  was 
ordered  in  the  inverse  order  in  which  the  junior  mortgages  were 
given.  On  the  sale  of  the  last  parcel,  the  surplus  after  paying  the 
blanket  mortgage  was  distributed  among  the  holders  of  the  junior 
mortgages  according  to  the  dates  at  which  those  mortgages  respect- 
ively became  liens;  except  that  in  no  case  was  a  greater  amount 
paid  on  account  of  any  mortgage  on  any  one  lot  than  was  received 
for  that  lot  at  the  sale.'®  A  judgment  lien  on  the  mortgaged  property 
is  likewise  a  lien  on  the  surplus  produced  by  a  foreclosure  sale  of 
the  land.^" 

§  1691a.     Application  of  doctrine  of  marshaling  securities. — In  a 

proceeding  for  the  distribution  of  surplus  moneys,  there  is  no  room 

"  See  chapter  xxxvi.  the  lienors  upon  the  lands  sold,  In 

"Mickle   V.   Rambo,   1   N.  J.   Eq.  the  order  of  the   dates  when   they 

501.     See  also  Frost  v.  Peacock,  4  became  liens  upon  the  debtor's  prop- 

Edw.  (N.  Y.)  678.  erty.    The  lien  of  each  junior  incum- 

"Burchell  v.  Osborne,  119  N.  Y.  brancer,  which  had  been  affixed  to 

486,  23  N.  B.  869,  affirming  6  N.  Y.  the  land  sold  to  discharge  the  gen- 

S.    863,    modifying  5  N.  Y.   S.  404.  eral  lien  of  the  mortgage  foreclosed. 

Gray,     J.,      delivering     the     judg-  would,  it  seems  to  me,  equitably  at- 

ment    of    the     Court    of  Appeals,  tach  to  the  fund  resulting  from  the 

said:     "It  is  clear  enough  that,  in  sale  of  the  lands,   in  the  order  in 

such  a  sale  by  separate  parcels  in-  which  the  lien  had  been  originally 

stead  of  in  block,  each  parcel,  as  it  created.     Upon  such  a  sale  as  this, 

went  to  discharge  the  general  mort-  when  a  surplus  arises  as  the  final 

gage,  contributed  to  relieve  the  last  result,  the  liens  would  in  equity  be 

lot   from    that   lien.      If,    therefore,  transferred   from   the   land   sold   to 

through  the   sale,   a   surplus  arose,  the  ultimate  fund  arising,  and  nat- 

it  can  not  be  regarded  as  constitut-  urally  in  the  order  of  their  priority 

ing  a  specific  fund,   subject  to   the  as  such." 

specific  liens  upon  the  last  lot;  but,  "■  Mclntire  v.  Garmany,  8  Ga.  App. 

under   equitable   rules   in  the   mar-  802,  70  S.  E.  198;    Terry  v.  Fuller, 

shalling  of  the  debtor's  assets,  as  a  60  Misc.  562,  112  N.  Y.  S.  450. 
common  fund,  distributing  to  all  of 


349  DISPOSITION   OF    SUKPL0S  §    1693 

for  the  application  of  the  doctrine  of  marshaling  securities,  whereby 
a  creditor  who  has  a  double  fund  to  which  he  may  resort  for  satis- 
faction of  his  debt,  and  another  creditor  has  only  one  of  these  funds, 
the  first  creditor  will  be  required  primarily  to  resort  to  that  fund  for 
the  satisfaction  of  his  debt  over  which  he  has  the  exclusive  control. 
That  rule  of  course  implies  the  right  of  the  creditor  with  the  double 
fund  or  security  to  appropriate  both  funds  if  necessary.  Therefore 
a  second  mortgagee,  applying  for  surplus  moneys  arising  from  a  sale 
on  foreclosure  of  the  first  mortgage  will  not  be  compelled  to  release 
his  lien  in  favor  of  subsequent  mortgagees,  on  proof  merely  that  his 
debt  is  amply  secured  by  other  property  on  which  his  mortgage  is  a 
lien,  no  matter  how  strong  or  apparently  conclusive  the  evidence  may 
be  that  such  other  property  is  sufBcient  to  pay  his  claim.  The  court 
can  not  release  a  lien  without  actual  payment,  merely  because  wit- 
nesses testify  and  the  referee  finds  that  the  holder  of  the  lien  has 
other  property  of  his  debtor  to  which  he  can  resort  for  the  satisfaction 
of  his  debt.*^^  The  junior  mortgagee  may  demand  that  rents  from 
the  mortgaged  premises  in  the  hands  of  a  receiver  shall  be  first 
applied  to  the  payment  of  the  mortgagee's  claim  before  resorting  to 
the  proceeds  of  the  sale.^^  The  prior  incumbrancer  is  entitled  to 
notice  of  the  existence  of  the  claim  of  a  junior  incumbrancer,  and  of 
his  intention  to  enforce  it  under  the  principle  of  marshaling."^ 

§  1692.  Prior  unrecorded  mortgages. — A  prior  unrecorded  mort- 
gage is  preferred  to  a  subsequent  judgment,  if  there  was  po  fraudu- 
lent intent  on  the  part  of  the  mortgagee  in  withholding  the  mortgage 
from  record,  although  it  was  given  to  secure  future  advances  or 
liabilities.**  It  is  also  held  that  a  mortgage  which  is  equitable  only, 
not  being  formally  executed,  is  preferred  to  a  subsequent  judgment 
if  given  for  a  present  consideration.*^ 

*"  Quackenbush  v.  O'Hare,  121  N.  such  shares  of  stock  at  the  time  of 

Y.  485,  29  N.  E.  958,  16  N.  Y.  S.  33.  the  making  thereof  was  to  protect 

In  a  contest  between  mortgagees  in  and   secure   the   repayment   of   the 

foreclosure  proceedings,  a  junior  in-  loans  then  made.    Halkett  v.  Young, 

cumbrancer    is    entitled    to  enforce  73  N.  J.  Eq.  10,  75  Atl.  825.    But  see 

the  rule  as  to  marshalling  securities  Hubbard  v.    Lydecker,    78  Misc.  80, 

as  against  a  prior  incumbrancer  to  a  137  N.  Y.  S.  714. 

building  and  loan  association  hold-  "^Continental    Ins.   Co.   v.   Reeve, 

ing   in   addition   to   its   real   estate  135  App.  Div.  737,  119  N.  Y.  S.  901. 

mortgages  certain  shares  of  its  own  °'  Hampshire  v.  Greeves  (Tex.  Civ. 

stock  assigned  to  it  as  collateral  se-  App.),  130  S.  W.  665. 

durity  simultaneously  with  the  mak-  "Thomas  v.  Kelsey,  30  Barb.   (N. 

ing  of  its  said  mortgages,  where  it  Y.)  268.    See  ante  §§  460,  461. 

is  clear  from  the  evidence  that  the  ■==  See  ante  §  470. 
sole  purpose  of  the  assignments  of 
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§  1692a.  Funds  collected  by  receiver. — The  rents  and  profits  col- 
lected by  the  receiver  are  disposed  of  in  the  same  manner  as  the 
proceeds  on  the  sale  of  the  lands  from  which  they  arose."^  So,  the 
fund  collected  by  a  receiver,  appointed  generally  without  reference 
to  particular  liens,  on  the  application  of  either  a  senior  or  junior 
incumbrancer,  is  applicable  to  the  liens  on  the  property  in  the  order 
of  their  priority,  just  as  the  proceeds  from  a  sale  are  to  be  applied."^ 
Where,  for  example,  a  receiver  has  been  appointed  under  a  first  mort- 
gage, and  has  collected  rents,  and  upon  a  sale  of  the  property  there 
is  a  surplus  which  is  insufficient  to  pay  a  second  mortgage  upon  the 
property,  the  court  may  direct  the  application  of  the  rents  in  the 
receiver's  hands  to  the  payment  of  such  second  mortgage  so  far  as 
needed,  and  the  balance  to  be  paid  to  the  mortgagor  or  owner  of  the 
equity  of  redemption."^ 

Where  the  receiver  collects  rent  in  advance,  the  purchaser  at  fore- 
closure sale  may  not  obtain  these  rents  in  proceedings  for  the  dis- 
tribution of  the  surplus,  but  recourse  must  be  had  against  the  ten- 
ants."" 

In  cases  where  a  receiver  has  been  appointed  on  the  application  of 
a  junior  mortgagee  for  his  benefit  only,  the  rents  collected  by  such 
receiver  are  applicable  to  the  junior  mortgage  to  the  exclusion  of  the 
prior  mortgages.'^" 

§  1693.  Dower  and  homestead  in  surplus. — A  widow  who  as  wife 
had  joined  her  husband  in  a  mortgage  of  land  of  which  he  was  seised 
is  in  equity  entitled  to  dower  in  surplus  moneys  arising  from  a  fore- 
closure sale  of  the  property,  after  satisfying  the  mortgage  debt.  To 
the  extent  of  the  debt  secured  by  the  mortgage  in  which  she  released 
her  right,  her  dower  interest  is  extinguished,  and  she  is  dowable  only 
of  the  surplus.'^     The  surplus  stands  in  the  place  of  the  equity  of 

°'Weis  v.  Neel   (Ark.),  14   S.  W.  Const.  Co.,  50  Misc.  464,  100  N.  Y. 

10J7;     Pacific    Mutual    Ins.    Co.    v.  S.  561. 
Beck,   100   Cal.   xviii,   35   Pac.   169;         ">  See  ante  §  1524. 
Windsor  v.  Evans,  72  Iowa  692,  34        "Hewitt  v.  Cox,  55  Ark.  225,  15 

N.   W.   481;    Edie   v.   Applegate,   14  S.  W.  1026;  Holden  v.  Dunn,  144  111. 

Iowa  273;  Childs  v.  Hurd,  32  W.  Va.  413,  33  N.  E.  413;    Dillman  v.  Will 

66,  9  S.  E.  362.  Co.  Nat.  Bank,  138  111.  282,  27  N.  E. 

""Williamson  v.  Gerlach,  41  Ohio  1090;  Leary  v.  Shaffer,  79  Ind.  567; 

St.  632.     See  also  Vogel  v.  Nachem-  Pickett   v.    Buckner,   45    Miss.    226; 

son,  137  App.  Div.  200,  121  N.  Y.  S.  Hinchman  v.  Stiles,  9  N.  J.  Eq.  454; 

927.  Matthews  v.   Duryee,  45  Barb,    (N. 

" Keogh  V.  McManus,  34  Hun   (N.  Y.)    69,    17    Abb.    Pr.    256;    Blyden- 

Y.)   521.  burgh  v.  Northrop,  13  How.  Pr.   (N. 

»» American   Mtg.   Co.   v.   Merrick  Y.)   289;   Titus  v.  Neilson,  5  Johns. 
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redemption  and  retains  all  the  properties  of  realty,  and  does  not 
become  personalty  for  the  purposes  of  distribution  among  the  next 
of  kin.  While,  therefore,  a  widow  may  claim  dower  in  the  surplus, 
she  can  not  claim  the  surplus  as  personal  property  under  a  statutory 
exemption.^^  If  her  husband  die  after  the  judicial  sale  and  the  dis- 
tribution of  the  surplus,  of  course  she  can  not  claim  any  interest  in 
it;  but  if  he  die  after  the  sale  and  while  the  surplus,  or  even  a  part 
of  it,  is  within  the  control  of  the  court,  she  is  dowable  of  the  surplus 
so  far  as  her  right  can  be  equitably  paid  from  the  portion  remain- 
ing.'^ If,  however,  some  of  those  interested  in  the  surplus  have  re- 
ceived their  portion  before  her  claim  was  made,  they  can  not  be  called 
upon  to  refund,  nor  can  the  others,  who  have  not  received  their  shares, 
be  called  upon  to  suffer  loss  by  reason  of  the  payments  made.  She 
is  in  such  case  dowable  only  of  the  surplus  remaining  undistributed, 
and  not  of  the  whole  surplus.'* 

Even  after  the  surplus  had  been  paid  under  order  of  the  court 
to  an  assignee  of  the  mortgagor,  the  widow,  who  had  neglected  to 
appear  in  the  foreclosure  suit,  and  was  not  notified  of  the  reference 
respecting  the  distribution  of  the  surplus,  was  allowed  to  maintain 
an  action  to  recover  her  dower  in  the  surplus  against  such  assignee. '° 

When  land  is  sold  under  a  mortgage  containing  a  waiver  of  home- 
stead exemption,  the  mortgagor  is  entitled  to  the  exemption  out  of 
the  surplus  as  against  subsequent  judgment  creditors.'*  And  so 
when  a  right  of  homestead  has  been  released  in  a  mortgage,  and 
this  is  foreclosed  against  the  widow  and  heirs  of  the  mortgagor,  and 
there  be  a  surplus,  this  is  payable  to  the  widow  to  the  extent  of  the 

Ch.   (N.  Y.)   452;   Bell  v.  Mayor  of  tion,  and  of  course  she  was  not  of 

1m.  Y.,  10  Paige  (N.  Y.)  49;   Hawley  the  surplus  after  a  foreclosure  sale. 

V.  Bradford,  9   Paige    (N.  Y.)    200;  "State  Bank  v.  HInton,  21  Ohio 

Unger  v.   Leiter,   32   Ohio    St.   210;  St.   509. 

Fox  V.  Pratt,  27  Ohio  St.  512;  Culver  '=  Matthews   v.    Duryee,   45   Barb. 

V.   Harper,   27   Ohio   St.   464;    State  (N.    Y.)     69.      Sutherland,    J.,    dis- 

Bank  v.   Hinton,   21   Ohio   St.   509;  sented,  saying:    "If  the  plaintiff  has 

Taylor  v.   Fowler,   18   Ohio   567,   51  any  remedy,  it  appears  to  me  that  it 

Am.  Dec.  469;   Rands  v.  Kendall,  15  must  be  by  a  motion  of  proceedings 

Ohio  671;  Tilbetts  v.  Langley  Manu-  to  vacate  or  modify  the  order  under 

facturing  Co.,  12  S.  Car.  465;    Ore-  which  the  money  was  paid  to  the 

gon   Laws   1893,  p.   194;    South   Da-  defendant." 

kota  Laws  1893,  ch.  76.     See  ante  ™  Vermont   Sav.   Bank  v.   Elliott, 

8  C66  53  Mich.  256,  18  N.  W.  805;   Ander- 

"  Beard  v.  Smith,  71  Ala.  568.  son  v.  Odell,  51  Mich.  492,  16  N.  W. 

"  Pickett  T.  Buckner,  45  Miss.  226.  870;    Lozo   v.   Sutherland,   38   Mich. 

In  England,  prior  to  the  statute  of  168;     Smith    v.    Rumsey,    33    Mich. 

3  &  4  Wm.  IV,  ch.  105,  a  widow  was  183;  Quinn's  Appeal,  86  Pa.  St.  447; 

not  dowable  of  an  equity  of  redemp-  Hill  v.  Johnston,  29  Pa.  St.  362. 
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homestead  exemption.^^  When  homestead  land  is  sold  under  a  pre- 
existing mortgage,  the  homestead  exemption  attaches  to  the  money 
arising  from  the  sale  in  excess  of  the  amount  required  to  satisfy  the 
mortgage  dehtJ* 

There  may  be  deducted  from  the  widow's  dower  share  in  the  sur- 
plus a  charge  for  use  and  occupation  after  the  expiration  of  her 
quarantine.'" 

§  1694.  Inchoate  right  of  dower. — In  some  cases  the  courts  have 
gone  so  far  as  to  protect  the  inchoate  interest  of  the  wife  during 
coverture  in  the  surplus  arising  from  a  mortgage  sale,  by  permit- 
ting her,  as  against  judgment  creditors,  to  have  one-third  of  the 
residue  invested  for  her  benefit,  and  kept  invested  .during  the  joint 
lives  of  herself  and  her  husband,  and  the  interest  paid  to  her  during 
her  own  life,  in  case  of  her  surviving  her  husband.'"  But  it  would 
seem  doubtful  whether  a  court  of  equity,  in  the  exercise  of  its  ordi- 
nary jurisdiction,  has  the  power  to  enforce  such  a  doctrine;'^  and 
the  authority  is  against  allowing  the  wife  any  such  right  against 
her  husband's  creditors.'^  In  an  Indiana  case,  however,  where  a  wife 
had  joined  her  husband  in  executing  a  mortgage  of  his  lands  to  secure 
his  indebtedness,  and  he  was  adjudged  a  bankrupt,  whereby  her  in- 
choate third  of  his  lands  became  absolute  under  the  statute,  it  was 
held  to  be  her  right,  upon  foreclosure  of  the  mortgage,  to  have  a 
decree  that  the  other  two-thirds  be  first  sold,  if  it  appear  that  such 
two-thirds  is  of  value  sufficient  to  discharge  the  debt.'^  The  wife 
in  such  case  does  not  occupy  the  position  of  a  surety  of  the  debt 
secured,  and  she  can  not  maintain  a  bill  to  charge  the  mortgagee 
with  the  proceeds  of  sales  of  crops  also  covered  by  the  mortgage, 
which  proceeds,  by  arrangement  between  the  mortgagee  and  the 
mortgagor,  her  husband,  were  applied  to  the  payment  of  unsecured 
debts.8* 

§  1695.     Character  of  surplus  of  sale  made  after  death  of  mortgagor. 

— The  surplus  of  a  sale  made  after  the  death  of  the  mortgagor  is  real 

"  McTaggart   v.    Smith,    14    Bush  dick  v.  Walsh,  15  Mo.  519.    See  ante 

(Ky.)   414.  §  114  and  post  §  1933. 

"People  V.  Stltt,  7  Bradw.   (111.)  '' Scribner  on  Dower,  p.  480,  §  30. 

294.  »^Dean  v.  Phillips,  17  Ind.  406. 

™  Shueler  v.  Levy,  73  Misc.  25,  130  «=  Crawford  v.  Hazelrlgg,  117  Ind. 

N.  Y.  S.  600.  408,  18  N.  E.  603;  Leary  v.  ShafCer, 

«» Bowles  v.  Hoard,  71  Mich.  150,  79  Ind.  567.     See  also  Darby  v.  Vin- 

39  N.  W.  24;   Vreeland  v.  Jacobus,  nedge,  53  Ind.  App.  525,  100  N.  E. 

19  N.  J.  Eq.  231;   Denton  v.  Nanny,  862. 

8  Barb.  (N.  Y.)  618.    But  see  Rid-  "Creath  v.  Creath,  86  Tenn.  659, 

8  S.  W.  847. 
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estate,  though  personal  if  the  sale  is  made  in  his  lifetime.'"  A  devise 
of  the  property  in  trust  to  pay  debts  does  not  make  personal  assets  of 
the  surplus.*"  The  rule  in  Massachusetts  is,  however,  different.  The 
legal  title  to  the  proceeds  of  such  sale  is  held  to  be  in  the  executor  or  ad- 
ministrator, by  force  of  the  contract  of  mortgage,  though  when  he 
has  collected  the  money  he  holds  it  in  trust  for  the  heirs  or  devisees, 
as  the  case  may  be.*^ 

§  1696.  Eights  of  lessee  for  years  of  the  mortgagor. — A  lessee  for 
years  of  the  mortgagor  is  not  entitled  to  any  part  of  the  surplus 
arising  from  the  sale.  The  lease  is  extinguished  by  the  foreclosure 
and  all  title  of  the  lessee  is  cut  off.  His  only  claim  would  be  one 
against  the  mortgagor  for  a  breach  of  the  covenant  for  quiet  enjoy- 
ment, if  the  lease  contained  such  a  covenant.** 

§  1696a.  Rights  of  tenants  for  life  and  remainder-men. — Under  a 
statute  which  authorizes  the  court  on  application  by  the  owner  of 
a  life  estate  in  mortgaged  property  on  foreclosure  to  direct  the  pay- 
ment to  such  life  tenant  of  such  gross  sum  as  shall  be  deemed  a  just 
and  reasonable  satisfaction  for  such  estate  for  life,  and  which  the 


^  Dunning  v.  Ocean  Nat.  Bank,  61 
N.  Y.  497,  19  Am.  Rep.  293,  and 
cases  cited;  Fliess  v.  Buckley,  22 
Hun  (N.  Y.)  551;  Steinhardt  v.  Cun- 
ningham,  8  N.  Y.  S.  627;  Wright  v. 
Rose,  2  S.  &  S.  323.  In  Illinois  a 
wife  who  joins  in  the  execution  of  a 
mortgage  relinquishes  her  dower 
right  so  far  as  is  necessary  to  sat- 
isfy the  lien  of  the  mortgage,  and 
if  the  lands  are  sold  after  the  hus- 
band's death  to  satisfy  the  mortgage 
her  inchoate  right  of  dower  becomes 
consummate  only  in  the  excess  of 
the  proceeds  of  the  sale.  If  those 
who  succeed  to  the  husband's  title 
redeem  the  land  from  the  mortgage 
sale  the  dowress  must  refund  to  the 
parties  making  redemption  her  pro- 
portionate share  of  the  amount  re- 
quired to  redeem,  according  to  the 
dower  interest,  and  a  lien  attaches 
in  equity  against  such  dower  inter- 
est in  favor  of  the  person  who 
redeems  the  land.  Virgin  v.  Virgin, 
189  111.  144,  affirming  91  111.  App. 
188;  Cox  V.  Garst,  105  111.  342;  Selb 
V.  Montague,  102  111.  446.  In  Indi- 
ana, though  the  wife  is  restricted 
to  such  surplus  as  may  remain  for 

23 — Jones  Mtq. — ^Vol.  III. 


payment  of  her  dower  interest,  she 
is  entitled  to  have  her  dower  com- 
puted on  the  basis  of  the  amount  of 
the  entire  proceeds  of  the  sale  of 
the  mortgaged  premises.  Shobe  v. 
Brinson,  148  Ind.  625,  47  N.  E.  625. 

*"  Clay  V.  Willis,  1  B.  &  C.  364. 

^'Varnum  v.  Meserve,  8  Allen 
(Mass.)  158,  160.  It  may  be  ob- 
served that  the  contract  in  Wright 
V.  Rose,  2  S.  &  S.  323,  was  also  to 
pay  the  mortgagor,  his  "executors  or 
administrators,"  so  that  the  cases 
are  in  conflict.  Dwight,  C,  in  Dun- 
ning V.  Ocean  Nat.  Bank,  61  N.  Y. 
497,  19  Am.  Rep.  293,  observes  that 
"the  true  construction  of  those 
words  undoubtedly  is,  that  the 
promise  is  to  pay  the  executors  or 
administrators  whenever  it  might 
have  been  collected  by  the  mort- 
gagor, as,  e.  g.,  where  the  land  was 
sold  in  his  lifetime."  In  New  York 
provision  is  made  for  depositing  the 
surplus  with  the  surrogate  for  dis- 
tribution. Code  Civ.  Pro.,  §  2798; 
In  re  Stillwell,  139  N.  Y.  337,  34  N. 
E.  777.     See  post  §  1931. 

s^Burr  V.  Stenton,  52  Barb.  (N. 
Y.)  377,  43  N.  Y.  462. 
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person  entitled  shall  consent  in  writing  to  accept  in  lieu  thereof,  the 
consent  of  the  remainder-man  is  not  essential  but  only  that  of  the  owner 
of  the  estate  for  life.^° 

§  1696b.  Participation  in  surplus  by  equitable  assignee. — An  equi- 
table assignee  of  the  mortgagor's  interest  in  the  mortgaged  premises 
is  entitled  to  the  mortgagor's  share  in  the  surplus.  There  was  such 
an  equitable  assignment  in  a  case  where  one  having  the  record  title 
to  land  admitted,  in  a  document,  her  indebtedness  to  another  and 
agreed  that  she  would  not  alienate  it  without  his  consent,  and  in  case 
of  her  death,  the  property  would  be  his.  This  was  held  to  entitle  the 
assignee  to  reimbursement  out  of  the  surplus  arising  from  a  sale  of 
the  premise  under  foreclosure  of  a  prior  mortgage.'" 

§  1696c.  Proceeds  where  purchaser  holds  as  mortgagee  in  posses- 
sion.— It  is  the  holding  of  case  where  a  purchaser  at  foreclosure  sale 
elected  to  hold  as  mortgagee  in  possession,  rather  than  as  a  holder 
in  fee,  but  thereafter  as  owner  in  fee  sold  the  premises  to  another 
that  equity  would  require  him  to  account  as  mortgagee  in  possession 
for  the  period  up  to  and  including  the  conveyance  of  the  fee."^ 

§  1696d.  Set-off  for  use  and  occupation. — A  set-o£E  for  use  and  oc- 
cupation of  the  premises  may  be  allowed  against  one  entitled  to  share 
in  the  surplus,  and  the  deduction  may  be  made  in  proceedings  to 
determine  the  rights  to  the  surplus  money  on  a  mortgage  foreclosure.'^ 

§  1697.  Attachment  of  proceeds  of  foreclosure  sale. — An  attach- 
ment of  the  proceeds  of  the  foreclosure  sale  is  subject  to  the  claims 
of  mortgagees  or  other  incumbrancers  of  record.'*  If  the  mortgagor 
after  the  maturity  of  the  mortgage  be  summoned  as  garnishee  or 
trustee  of  the  mortgagee,  the  latter  can  not  defeat  the  lien  acquired 
by  the  attaching  creditor  by  a  subsequent  assignment  of  the  mort- 
gage. If  the  assignee  by  such  assignment  foreclose  the  mortgage, 
the  lien  of  the  attaching  creditor  must  be  first  satisfied.'*  It  is 
said  in  this  case  that  such  creditor  has  the  same  right  to  enforce  the 
mortgage  that  the  mortgagee  had. 

=»  Leach  v.  Leach,  69  N.  J.  Eq.  620,  "  Shueler  v.  Levy,  73  Misc.  25,  130 

61  Atl.  562.  N.  Y.  S.  600. 

"■Kretzer  v.  Lorshhaugh,  117  Md.  ""West  v.  Shryer,  29  Ind.  624. 

562,  83  Atl.  1027.  "  Campbell  v.  Nesbitt,  7  Nebr.  300. 

"Debbins  v.  Forster  (Mass.),  106 
N.  E.  1017. 
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§  1698.  Surplus  of  sale  under  junior  mortgage. — ^ITpon  a  sale  under 
a  junior  mortgage,  the  surplus  belongs  to  the  mortgagor,  and  is  not 
applied  to  the  satisfaction  of  a  prior  mortgage;  for  the  equity  of  re- 
demption which  is  sold  belongs  to  the  mortgagor,  and  the  presump- 
tion of  law  is,  that  the  purchaser  of  it  only  pays  for  its  worth  in 
excess  of  the  prior  mortgage  debt.^^  But  sometimes  the  whole  estate 
is  sold  under  the  decree  of  court,  or  by  consent  of  the  parties  inter- 
ested, in  which  case  the  prior  parties  in  interest  may  be  made  parties 
to  the  proceedings  in  relation  to  the  distribution  ;*°  and  a  prior  mort- 
gagee who  has  been  in  possession  must  account  for  the  rents  and 
profits  received  by  him."''  There  may  also  be  other  circumstances 
under  which  equity  will  require  the  mortgagee,  out  of  the  money  re- 
ceived by  him  on  the  sale  applicable  to  the  payment  of  his  demand, 
to  pay  a  prior  incumbrance;  as,  for  instance,  where  he  has  in  the 
first  place  conveyed  the  land  to  the  mortgagor  with  covenants  against 
all  incumbrances  and  taken  back  the  mortgage  for  the  purchase- 
money,  if  there  be  a  prior  mortgage  upon  the  property  the  proceeds 
will  be  applied,  in  the  first  place,  to  the  discharge  of  that,  and  the 
amount  so  applied  deducted  from  his  claim  under  the  mortgage."'  So 
the  judgment  foreclosing  a  mortgage  which  covers  separate  parcels, 
some  of  which  are  included  in  a  prior  mortgage,  should  order  a  sale  of 
the  parcels  separately,  and  direct  that  the  proceeds  from  the  sale  of 
the  parcel  covered  by  the  prior  mortgage  should  be  applied  on  such 
mortgage,  and  the  balance,  if  any,  applied  on  the  second  mortgage."* 

III.    Priorities  Between  Holders  of  Several  Notes  Secured 

Section  Section 

1699.  Priority  of  maturity.  1704.  Set-off  against  mortgage  notes. 

1700.  Payment  of  notes  not  due.  1705.  Debts  due  different  persons. 

1701.  Priority  of  assignment.  1705a.  Priority    as    between    princi- 
1701a.  Pro  rata  division.  pal  and  interest. 

1702.  Right    of    parties    to    change  1706.  Rights  of  sureties. 

order  of  priority.  1707.  Sale  for  instalment. 

1703.  Preference  in  favor  of  note  on 

which  default  is  declared. 


°=  Hanger  v.   State,  27  Ark.   667;  Eq.  495;    Dayton  v.   Dusenbury,  25 

Firestone    v.    State,    100    Ind.    226;  N.  J.  Bq.  110;   White  v.  Stretch,  22 

Western  Ins.  Co.  v.  Eagle  Fire  Ins.  N.  J.  Eq.  76;  Woodruff  v.  Depue,  14 

Co.,  1  Paige   (N.  Y.)    284.  N.  J.  Eq.  168;    Van  Riper  v.  Will- 

"■  Porter  v.   Barclay,   18   Ohio   St.  iams,  2  N.  J.   Eq.  407;    Johnson  v. 

546;   Dodge  v.  Silverthorne,  12  Wis.  Blydenburgh,    31    N.    Y.    427.      See 

644.  ante  §  1504. 

"Goring  v.  Shreve,  7  Dana  (Ky.)  ""Citizens'  Permanent  Savings  &c. 

64.  Loan  Assn.  v.  Rampe,  116  N.  Y.  S. 

»*  Stiger  V.  Bacon,  29  N.  J.  Eq.  442;  597. 
Union  Nat.  Bank  v.  Pinner,  25  N.  J. 
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§  1699.  Priority  of  maturity. — It  is  the  settled  rule  in  several 
states  that  where  a  mortgage  has  been  given  to  secure  several  notes 
falling  due  at  various  times,  and  the  notes  are  assigned  to  different 
holders,  the  one  first  maturing  is  to  be  first  paid  out  of  the  mortgaged 
property;  the  mortgage,  as  to  the  several  notes,  being  equivalent  to  so 
many  successive  mortgages.^  The  rule  rests  upon  the  fact  that  the 
holder  of  the  note  first  maturing  may  foreclose  upon  nonpayment, 
without  waiting  for  the  succeeding  notes  to  mature.  The  power  to  do 
so  implies  a  priority  of  lien  in  the  notes  first  falling  due.^  The  pri- 
ority arising  from  priority  of  maturity  is,  however,  generally  subject, 
as  against  the  assignor,  to  the  priority  arising  from  the  assignment  of 
one  or  more  of  the  mortgage  notes,  with  the  benefit  of  the  mortgage 
security;^  but  as  between  the  assignees  of  different  notes,  the  security 
of  the  assignee  of  the  first  note  is  still  a  first  mortgage  as  against  as- 
signees of  the  succeeding  notes,  though  the  first  note  is  not  assigned 
until  after  the  others.*    The  priority  of  the  notes  is  fixed  and  governed 


^McVay  v.  Bloodgood,  9  Port. 
(Ala.)  549;  Wilson  v.  Hayward,  6 
Fla.  171,  190;  Schultz  v.  Planklnton 
Bank,  141  111.  116,  30  N.  E.  346, 
affirming  40  111.  App.  462;  Koester  v. 
Burke,  81  111.  436;  Harrington  v.  Mc- 
CoUum,  73  111.  476;  Gardner  v. 
Diederichs,  41  111.  158;  Funk  v.  Mc- 
Reynold,  33  111.  481;  Vansant  v. 
Allmon,  23  111.  30;  Sargent  v.  Howe, 
21  111.  148;  Kuppenheimer  v.  Chi- 
cago Title  &c.  Co.,  163  111.  App.  127; 
Horn  V.  Bennett,  135  Ind.  158,  34  N. 
E.  321,  956;  Gerter  v.  Sharp,  72  Ind. 
553;  Doss  v.  Ditmars,  70  Ind.  451; 
People's  Savings  Bank  v.  Finney,  63 
Ind.  460;  Minor  v.  Hill,  58  Ind.  176, 
26  Am.  Rep.  71;  Davis  v.  Langsdale, 
41  Ind.  399;  Grouse  v.  Holman,  19 
Ind.  30;  Murdock  v.  Ford,  17  Ind. 
52;  Hough  v.  Osborne,  7  Ind.  140; 
Stanley  v.  Beatty,  4  Ind.  134;  State 
Bank  v.  Tweedy,  8  Blackf.  (Ind.) 
447,  46  Am.  Dec.  486;  Bank  of  De- 
fiance V.  Ryan,  144  Iowa  725,  123 
N.  W.  940;  Leavitt  v.  Reynolds,  79 
Iowa  348,  44  N.  "W.  567;  Walker  v. 
Schreiber,  47  Iowa  529;  Massie  v. 
Sharpe,  13  Iowa  542;  Hinds  v. 
Mooers,  11  Iowa  211;  Robinson  v. 
Waddell,  53  Kans.  402,  36  Pac.  730; 
Aultman-Taylor  Co.  v.  McGeorge,  31 
Kans.  329,  2  Pac.  778;  Richardson 
V.  McKim,  20  Kans.  346;  Garvey  v. 
Conner,    128    La.    489,    54    So.    968; 


HufEard  v.  Gottberg,  54  Mo.  271; 
Weary  v.  Wittmer,  77  Mo.  App.  546; 
Hunt  v.  Stiles,  10  N.  H.  466;  Win- 
ters V.  Franklin  Bank,  33  Ohio  St. 
250;  Kyle  v.  Thompson,  11  Ohio  St. 
616;  Belding  v.  Manly,  21  Vt.  550; 
McClintic  v.  Wise,  25  Grat.  (Va.) 
448,  18  Am.  Rep.  694;  Gwathmeys 
V.  Ragland,  1  Rand.  (Va.)  466;  Nor- 
ris  V.  Beaty,  6  W.  Va.  477,  483; 
Pierce  v.  Shaw,  51  Wis.  316;  Marine 
Bank  v.  International  Bank,  9  Wis. 
57;  Wood  v.  Trask,  7  Wis.  566,  76 
Am.  Dec.  230.  See  ante  §§  606,  822, 
1459,  1478,  1577  and  post  §  1939. 

"Wilson  v.  Hayward,  6  Fla.  171; 
Ellis  V.  Lamme,  42  Mo.  153;  Thomp- 
son V.  Field,  38  Mo.  320;  Mitchell  v. 
Ladew,  36  Mo.  526,  88  Am.  Dec.  156. 
See  also  Chew  v.  Buchanan,  30  Md. 
367,  where  the  question  was  raised 
but  not  decided.  Burhans  v.  Mitchell, 
42  Mich.  417,  4  N.  W.  178.  The  rea- 
son given  for  this  rule,  as  also  that 
given  for  a  priority  founded  on  pri- 
ority of  assignment,  does  not  seem 
to  be  convincing.  Penzel  v.  Brook- 
mire,  51  Ark.  105,  10  S.  W.  15,  per 
Battle,  J. 

'Horn  v.  Bennett,  135  Ind.  158, 
34  N.  E.  321;  Parkhurst  v.  Steam 
Engine  Co.,  107  Ind.  594,  8  N.  E. 
635.    See  ante  §  1701. 

■•Humphreys  v.  Morton,  100  111. 
592;   Koester  v.  Burke,  81  111.  436; 
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by  the  notes  themselves,  upon  their  face,  and  not  by  any  contingency. 
This  rule  of  priority  according  to  maturity  is  not  affected  by  a  pro- 
vision in  the  mortgage  whereby  all  the  notes  become  due  upon  any 
default.  To  hold  that  in  case  all  the  notes  mature  together  under 
such  a  provision  the  rule  of  priority  should  be  changed,  and  the  holders 
of  the  notes  should  share  pro  rata,  would  introduce  an  element  of  un- 
certainty whether  the  notes  first  maturing  by  their  terms  should 
be  first  paid  or  not,  and  consequently  their  value  would  be  affected.'* 
"Though  the  foreclosure  of  a  first  mortgage  and  sale  of  the  property 
would  not  operate  to  mature  any  part  of  the  debt  represented  or 
secured,  either  by  the  first  or  second  mortgage  which  was  not  yet  due ; 
but,  the  property  being  subject  to  foreclosure  and  sale  for  a  matured 
obligation,  and  being  all  sold  under  the  decree,  the  settled  rule  of  the 
courts  of  equity  is,  under  such  circumstances,  to  administer  the  fund 
by  applying  the  proceeds  to  the  payment  of  the  whole  amount  of  the 
debt  or  debts  secured  upon  the  property  so  sold,  both  the  overdue  and 
underdue  portions."^ 

§  1700.  Payment  of  notes  not  due. — The  surplus  can  not  be  paid 
to  the  holder  of  the  notes  not  due.  Courts  do  not  make  contracts  for 
parties,  nor  require  them  to  pay  their  debts  before  they  have  agreed 
to  pay  them.  The  prudent  method  in  taking  securities  of  this  kind  is 
to  provide  against  all  these  contingencies  by  the  express  provisions  of 
the  deed.  A  court  of  equity  will,  however,  save  the  holder  of  subse- 
quent notes  from  the  loss  of  his  security,  through  the  payment  of  the 
surplus  to  the  mortgagor,  by  staying  payment,  and  providing  that  it 
be  held  to  meet  the  notes  not  due.''    The  legal  effect  of  the  mortgage 

Horn  V.  Bennett,  135  Ind.  158,  34  are  to  have  priority  in  the  order  in 
N.  E.  321,  956;  Leavitt  v.  Reynolds,  which  they  fall  due.  Hence  cases  of 
79  Iowa  348,  44  N.  W.  567.  default  like  this  are  not  such  a  fall- 
"The  Supreme  Court  of  Iowa,  ing  due  as  expunges  from  the  con- 
when  asked  to  adopt  this  qualified  tract  the  agreement  as  to  priority, 
rule,  said:  "The  rule  contended  for  *  *  *  Our  conclusion  is,  that  the 
would  render  it  possible  for  the  maturity  of  the  notes  by  reason  of 
mortgagor  and  holder  of  the  notes  default  in  making  prior  pajrment  is 
last  falling  due  to  defeat  the  holder  not  such  a  falling  due  as  should 
of  the  first  notes  of  his  priority  by  change  the  rule  for  the  application 
the  makers  failing  to  pay  the  inter-  of  the  security."  Leavitt  v.  Rey- 
est  on  the  last  note,  whereby  all  be-  nolds,  79  Iowa  348,  44  N.  W.  567,  fol- 
came  due,  and  the  holder  of  the  last  lowed  in  Horn  v.  Bennett,  135  Ind. 
be  entitled  to  a  pro  rata  share  of  158,  34  N.  E.  321;  Doss  v.  Ditmars, 
the  security.  *  *  *  One  of  the  70  Ind.  451;  Gerber  v.  Sharp,  72  Ind. 
grounds  upon  which  the  pro  tanto  553. 

rule   is  supported   is,  that  making  'Equitable  Trust  Co.  v.  Standard 

the  notes  mature  at  different  times  Cordage  Co.  (N.  J.  Eq.),  84  Atl.  207. 

evidences  an   agreement  that  they  'Gerber  v.    Sharp,   72    Ind. -553; 
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can  not  be  varied  or  altered  by  parol  testimony.  But  it  would  seem 
tbat,  wben  the  mortgagee  assigns  the  notes  to  different  persons,  he 
may,  by  agreement  with  them,  fix  their  rights  of  priority  in  payment.* 

§  1701.  Priority  of  assignment. — An  assignee  of  the  mortgage  with 
part  of  the  debt  is  generally  entitled  to  payment  in  preference  to  the 
mortgagee  who  retains  one  of  the  notes  ;^  while,  as  between  different 
assignees  of  mortgage  bonds  or  notes,  priority  of  assignment  generally 
gives  no  preference,  though  the  cases  are  not  in  harmony.  The  equity 
arising  from  priority  of  assignment,  where  this  equity  is  held  to  give  a 
preference,  is  generally  regarded  as  paramount  to  the  equity  arising 
from  the  maturity  of  the  notes  as  against  the  assignor ;  yet,  as  between 
different  assignees,  the  equity  arising  from  priority  of  maturity  is 
paramount.^"  But  if  a  mortgagee  assigns  one  note  before  its  maturity, 
together  with  the  mortgage,  with  an  agreement  or  intention  that  this 
note  shall  have  priority  in  payment,  and  the  mortgagee  retaining  the 
other  note,  which  has  already  matured,  afterward  assigns  such  other 
note,  the  first  assignee  is  entitled  to  priority  in  distribution  of  the 
proceeds  of  a  foreclosure  of  the  mortgage.^^  Generally,  however,  it 
may  be  said  the  effect  of  an  assignment  of  one  of  the  mortgage  notes  is 
to  carry  a  pro  rata  interest  in  the  security,  subject  to  the  paramount 
claim  of  notes  previously  due;^^  and  to  give  no  right  based  upon  pri- 
ority of  assignment,  except  as  against  the  assignor.^^ 

Doss  V.  Ditmars,  70  Ind.  451;  Peo-  den  v.  Adams,  15  Mass.  233;  Bryant 
pie's  Savings  Bank  v.  Finney,  63  v.  Damon,  6  Gray  (Mass.)  564; 
Ind.  460;  Minor  v.  Hill,  58  Ind.  176,  Stevenson  v.  Black,  1  N.  J.  Bq.  338; 
26  Am.  Rep.  71;  State  Bank  v.  Pattison  v.  Hull,  9  Cow.  (N.  Y.) 
Tweedy,  8  Blackf.  (Ind.)  447,  46  747;  Van  Rensselaer  v.  Stafford, 
Am.  Dec.  486;  Isett  v.  Lucas,  17  Hopk.  (N.  Y.)  569;  Clowes  v.  Dick- 
Iowa  503;  Massie  v.  Sharpe,  13  Iowa  enson,  5  Johns.  Ch.  (N.  Y.)  235; 
542;  Reeder  v.  Carey,  13  Iowa  274;  Mechanics'  Bank  v.  Bank  of  Niag- 
Sangster  v.  Love,  11  Iowa  580;  ara,  9  Wend.  (N.  Y.)  410;  Lawson 
Hinds  V.  Mooers,  11  Iowa  211;  Ran-  v.  Warren,  34  Okla.  94,  124  Pac.  46, 
kin  v.  Major,  9  Iowa  297;  Grapen-  Ann.  Cas.  1914C,  139.  See  ante  § 
gether  v.  Fejervary,  9  Iowa  163,  74  822. 

Am.   Dec.    S36;    Bank  of  U.   S.   v.  "Parkhurst  v.  Watertown  Steam 

Covert,  13  Ohio  240.  Engine  Co.,  107   Ind.   594,   8  N.   E. 

'Grattan  v.  Wiggins,  23  Cal.  16.  635;   Doss  v.  Ditmars,  70  Ind.  451; 

"  Brewer  v.  Atkeison,  121  Ala.  410,  People's   Sav.   Bank   v.    Finney,    63 

25  So.  992;   Knight  v.  Ray,  75  Ala.  Ind.  460;  Winters  v.  Franklin  Bank, 

383;    Preston  v.   Ellington,   74   Ala.  33  Ohio  St.  250. 

133;  Wallace  v.  Nichols,  56  Ala.  321;  "  Miller  v.  Washington  Sav.  Bank. 

CuUum  v.  Erwin,  4  Ala.  452;   Kup-  5  Wash.  St.  200,  31  Pac.  712. 

penheimer  v.  Chicago  Title  &c.  Co.,  "  State  Bank  v.  Tweedy,  8  Blackf. 

163    HI.    App.    127;     Parkhurst    v.  (Ind.)   447,  46  Am.  Dec.  486. 

Watertown  Steam  Engine  Co.,  107  "  Bank  v.  Covert,  13  Ohio  240.  See 

Ind.  594,  8  N.  B.  635;   Salzman  v.  ante  §  822. 
Creditors,  2  Rob.   (La.)   241;    War- 
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The  fact  that  an  assignee  of  one  of  the  mortgage  notes  has  also  an 
assignment  of  the  mortgage  gives  him  no  priority  of  right  over  the 
assignee  of  another  note  separate  from  the  mortgage,  but  both  are 
equally  entitled  to  the  benefit  of  the  security .1* 

Where  a  holder  of  a  mortgage  assigns  a  part  of  it,  although  he 
warrants  only  the  existence  of  the  debt  at  the  time  of  the  transfer,  it 
would  be  contrary  to  good  faith  to  permit  him,  after  receiving  the 
money  for  this  part  of  the  claim,  to  come  into  competition  with  his 
assignee,  if  the  property  prove  insufficient  to  pay  the  claims  of  both.^' 
Unless  the  intention  be  plainly  declared  on  the  face  of  the  assign- 
ment that  the  assignee  is  to  share  pro  rata  in  the  security  with  the 
assignor,  the  equitable  construction  of  it  is  that  it  must  in  the  first 
place  be  applied  for  the  payment  of  the  part  of  the  debt  which  was 
assigned.^^  A  proviso  in  the  assignment,  that  it  shall  not  be  so  con- 
strued as  to  prevent  the  mortgagee  from  receiving  or  disposing  of 
the  residue  of  the  mortgage,  does  not  entitle  him  to  participate  with 
the  assignee  in  the  proceeds  of  it  when  these  are  less  than  the  debt.^^ 

§  1701a.  Pro  rata  division. — The  prevailing  rule  is,  however,  that 
the  proceeds  of  the  mortgaged  property  should  be  divided  pro  rata 
among  all  the  notes  secured  by  the  mortgage,  without  regard  either  to 
the  times  of  their  falling  due  or  the  dates  of  their  assignment,  unless 
the  assignment  show  a  contrary  intention.^'    And  generally  where  sev- 

"Waterman  v.  Hunt,  2  R.  I.  298.  Ware,    38    Maine   496;    Johnson   v. 

''Griggsby  v.  Hair,  25  Ala.  327;  Candaga,    31    Maine    28;    Dixon   v. 

Salzman  v.  Creditors,  2  Rob.   (La.)  Clayville,  44  Md.  575;   Chew  v.  Bu- 

241;    BarkduU   v.    Herwig,    30    La.  chanan,   30   Md.   367;    Browning  v. 

Ann.    618;    Anderson   v.    Sharp,    44  Carson,    163    Mass.    255,    39    N.    B. 

Ohio   St.    260    (quoting  text) ;    Mc-  1037;    Eastman  v.  Foster,   8   Mete. 

Clintic  V.  Wise,  25  Grat.  (Va.)  448,  (Mass.)   19;    Jennings  v.  Moore,  83 

18  Am.  Rep.  694.  Mich.  231,  47  N.  W.  127,  21  Am.  St. 

"Bryant     v.     Damon,     6     Gray  601;    Sheldon  v.  Bennett,  44  Mich. 

(Mass.)   564;   Waterman  v.  Hunt,  2  634,  7  N.  W.  223;   Wilcox  v.  Allen, 

R.  I.  298.     See  also  Richardson  v.  36  Mich.  160;  McCurdy  v.  Clark,  27 

McKim,   20   Kans.   346;    Wright  v.  Mich.   445;    English  v.   Carney,   25 

Parker,  2  Aik.  (Vt.)  212.  Mich.  178;  Cooper  v.  Ulmann,  Walk. 

"Mechanics'  Bank  v.  Bank  of  Ni-  Ch.   (Mich.)   251;   Wilson  v.  Eigen- 

agara,  9  Wend.  (N.  Y.)  410.  brodt,  30  Minn.  4,  13  N.  W.   907; 

"Lovell  v.  Cragin,  136  U.  S.  130,  Wooten  v.  Buchanan,  49  Miss.  386; 

30   L.   ed.    372,   10    Sup.    Ct.    1024;  Davidson   v.   Allen,    36    Miss.    419; 

Penzel  v.  Brookmire,  51  Ark.  105,  10  Jefferson    College    v.    Prentiss,    29 

S.  W.  15;    Grattan  v.  Wiggins,  23  Miss.   46;    Pugh  v.   Holt,   27   Miss. 

Cal.  16;  Phelan  v.  Olney,  6  Cal.  478;  461;   Bank  of  England  v.  Tarleton, 

Lewis  V.  De  Forest,  20  Conn.  427;  23  Miss.  173;  Henderson  v.  Herrod, 

Kyle  V.   Chattahoochee  Nat.   Bank,  18  Miss.  631;  Cage  v.  Her,  13  Miss. 

96  Ga.  693,  24  S.  E.  149;  Russell  v.  410,    43   Am.   Dec.    521;    Parker   v. 

Carr,  38  Ga.  459;  Ventress  v.  Cred-  Mercer,   7   Miss.   320,   38   Am.   Dec. 

itors,   20   La.   Ann.   359;    Moore   v.  438;     State    Bank   v.    Mathews,    45 
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eral  notes  given  by  the  same  debtor,  growing  out  of  the  same  transac- 
tion, and  all  due  and  payable,  are  secured  equally  by  a  mortgage,  and 
the  mortgage  is  foreclosed  as  to  all  the  notes,  the  proceeds  of  the  sale 
of  the  mortgaged  property,  if  not  sufficient  to  pay  all  the  notes,  should 
be  credited  pro  rata  on  the  several  obligations  secured.^'  The  fact  that 
one  of  the  notes  has  become  barred  by  the  statute  of  limitations  since 
the  sale  does  not  afEect  the  right  of  the  holder  to  share  in  the  pro- 
ceeds.^" 

§  1702.  Right  of  parties  to  change  order  of  priority. — It  is  com- 
petent, however,  for  the  parties  to  change  this  general  rule  of  law  in 
respect  to  priority,  by  an  express  agreement  in  the  deed  that  the  note 
last  falling  due  shall  have  priority  of  lien  f^  or  by  a  subsequent  agree- 
ment made  between  the  mortgagee  and  his  assignee  upon  the  assign- 
ment of  part  of  the  notes,^^  reserving  equal  rights  to  the  holders  of  the 
notes  not  assigned,''^  or  otherwise  establishing  the  equality  or  in- 
equality of  lien  of  the  several  notes.  An  agreement  in  the  mortgage 
that  the  notes  secured  shall  have  priority  in  the  order  of  their  ma- 
turity may  be  changed  by  an  agreement  made  upon  the  assignment  of 
the  notes  first  maturing  that  the  assignee  shall  hold  them  subject  to 
the  priority  of  the  other  notes  secured  by  the  mortgage.^* 

§  1703.    Preference  in  favor  of  note  on  which  default  is  declared. — 

When  the  mortgage  provides  that  upon  any  default  the  whole  mort- 

Nebr.  659,  63  N.  W.  930,  50  Am.  St.  Arthur,    1    Humph.     (Tenn.)    537; 

565;   Todd  v.  Cremer,  36  Nebr.  430,  Andrews  v.  Hobgood,  1  Lea  (Tenn.) 

54  N.  W.  674;    Studebaker  Mfg.  Co.  693;  Delespine  v.  Campbell,  52  Tex. 

V.  McCasgur,  20  Nebr.  500,  30  N.  W.  4;  Robertson  v.  Guerin,  50  Tex.  317; 

686;   Collerd  v.  Huson,  34  N.  J.  Eq.  Paris  Exchange  Bank  v.  Beard,  49 

38;    Bank  v.  Moore,  112  N.  Y.  543,  Tex.  358,   363;    First  Nat.  Bank  v. 

20  N.  B.  357,  3  L.  R.  A.  302;  Jones  Andrews,  7  Wash.  261,  34  Pac.  913, 

V.  Benedict,  8S  N.  Y.  79;  Whitehead  38  Am.  St.  885.     See  ante  §  822. 

V.  Morrill,  108  N.  Car.  65,  12  S.  E.  "Rogers  v.   Moore,  85   Fed.   920, 

894;  Kitchin  v.  Grandy,  101  N.  Car.  29  C.  C.  A.  636. 

86,  7  S.  E.  663;  Fourth  Nat.  Bank's  ""Weaver  v.  Alter,  3  Woods    (IT. 

Appeal,  123  Pa.  St.  473,  16  Atl.  779;  S.)  152. 

Hodge's    Appeal,    84    Pa.    St.    359;  "Rose  v.  Provident  Sav.  &c.  Assn., 

Hancock's  Appeal,   34   Pa.   St.   155;  28  Ind.  App.  25;    Bank  of  Defiance 

Perry's   Appeal,   22   Pa.   St.   43,   60  v.  Ryan,  144  Iowa  725,  123  N.  W. 

Am.  Dec.  63;  Mohler's  Appeal,  5  Pa.  940;  Ellis  v.  Lamme,  42  Mo.  153. 

St.  418,  420,  47  Am.  Dec.  413;   Betz  ""Grattan  v.  Wiggins,  23  Cal.  16. 

V.  Heebner,  1  Pa.  St.  280;  Donley  v.  ''Howard  v.  Schmidt,  29  La.  Ann. 

Hays,  17  S.  &  R.  (Pa.)  400;  Graham  129. 

V.  Jones,  24  S.  Car.  241;  Commercial  ='*  Anglo-American   Land   Mtg.  &c. 

Bank  v.  Jackson,  7  S.  Dak.  135,  63  Co.  v.  Bush,  84  Iowa  272,  50  N.  W. 

N.  W.  548;  Ellis  v.  Roscoe,  4  Baxt.  1063;  Robinson  v.  Waddell,  53  Kans. 

(Tenn.)  418;  Smith  v.  Cunningham,  402,  36  Pac.  730. 
2    Tenn.    Ch.    565,    569;    Ewing   v. 
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gage  debt  shall  become  due  and  payable,  then  there  can  be  no  pref- 
erence given  to  the  holder  of  the  note  on  which  default  was  made  over 
the  holder  of  the  note  not  then  due,  because  by  such  default  the  whole 
debt  became  due  at  the  same  time.  A  pro  rata  distribution  should 
then  be  made  between  the  holders  of  different  parts  of  the  debt.^° 

§  1704.  Set-off  against  mortgage  notes. — If  the  mortgagor  has  a 
right  of  set-off  against  the  mortgage  notes,  which  are  in  the  hands  of 
various  assignees,  and  the  offset  is  made  against  one  note,  the  proceeds 
of  the  sale  should  be  so  distributed  as  to  make  the  final  distribution 
conformable  with  their  equitable  rights  under  the  law;  as,  for  in- 
stance, under  the  rule  adopted  in  Kentucky,  to  make  all  the  assignees 
contribute  ratably  to  the  set-off.''* 

§  1705.  Debts  due  different  persons. — When  the  mortgage  secures 
debts  due  to  different  persons  there  may  be  either  express  or  implied 
priorities  between  them.  An  agent,  with  the  assent  of  his  principal, 
having  included  in  a  mortgage  to  the  latter  a  debt  due  from  the  mort- 
gagor to  himself,  it  was  held,  in  the  absence  of  any  agreement  as  to 
preference,  that  the  debt  due  the  principal  should  first  be  paid  out  of 
the  proceeds  of  a  foreclosure  sale.^^  It  is  frequently  the  case  that  the 
instrument  of  assignment  by  its  terms  indicates  or  confers  a  preference 
upon  the  assignee  as  to  the  part  of  the  claim  assigned  to  him. 

§  1705a.  Priority  as  between  principal  and  interest. — Interest  is 
entitled  to  no  priority  in  payment  in  the  absence  of  a  provision  in  the 
mortgage  therefor,^'  and  this  though  foreclosure  is  had  for  delinquent 

^'Bank  of  the  U.  S.  v.  Covert,  13  application    of    the    security."     In 

Ohio   240;    Bushfield   v.    Meyer,    10  Missouri,  also,  it  is  held  that,  wlth- 

Ohio  St.  334;  Whitehead  v.  Morrill,  out  an  express  agreement  to  that 

108  N.  Car.  65,  12  S.  E.  894  (quoting  effect,  the  priority  of  right  arising 

text);   Pierce  v.  Shaw,  51  Wis.  316,  from  the  time  of  payment  of  the 

8    N.    W.    209.      Contra    in    Iowa:  several    notes    secured    is   not    Im- 

Leavitt  v.  Reynolds,  79   Iowa  348,  paired   by   such   a   provision   in   a 

44    N.    W.    567.      Given,    J.,    said:  mortgage  or  deed  of  trust.     Hurck 

"Notes  of  this  description,  secured  v.  Erskine,  45  Mo.  484;   Thompson 

by  mortgages  and   deeds   of  trust,  v.   Field,   38   Mo.   320;    Mitchell   v. 

enter    largely     into    the    business  Ladew,  36  Mo.  526,  88  Am.  Dec.  156. 

transactions  of  the  state,  and  the  See  ante  §§  1179-1183. 

courts  should   hesitate  before  pro-  =«  Campbell  v.  Johnston,  4  Dana 

nouncing  a  rule  that  would  render  (Ky.)  177. 

it   uncertain   whether   security   for  "Philips  v.   Belden,  2  Edw.    (N. 

such   notes   would   be  applied   pro  Y.)  1. 

rata  or  pro  tanto.    Our  conclusion  "'McTighe  v.  Keystone  Coal  Co., 

is  that  the  maturity  of  the  notes,  99  Fed.  134,  39  C.  C.  A.  447.     See 

by  reason  of  default  in  making  prior  also  Burke  v.  Short,  79  Fed.  6,  24 

payment,  is  not  such  a  falling  due  C.  C.  A.  422. 
as  should  change  the  rule  for  the 
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interest.^'  In  a  case,  however,  where  the  mortgage  proyided  that  in 
the  event  of  a  sale  the  trustee  should  apply  the  proceeds  equally  and 
ratably  to  the  payment  of  the  bonds  secured  by  the  mortgage,  without 
giving  priority  to  principal  over  interest  or  interest  over  principal,  it 
was  held  that  a  claim  for  interest  on  a  portion  of  the  bonds,  which 
interest  was  not  paid  at  the  time  it  was  due  and  interest  on  other 
bonds  was  paid,  should  share  ratably  in  the  proceeds  of  a  sale,  in  the 
absence  of  any  showing  that  there  had  been  a  waiver  of  the  claim  for 
interest.'* 

§  1706.  Rights  of  sureties. — ^When  the  mortgage  secures  several 
debts,  for  some  of  which  there  are  sureties  who  are  not  parties  to 
the  mortgage,  the  mortgagee  becomes  a  trustee  for  the  sureties  to 
the  amount  of  the  funds  thus  provided  for  their  indemnity;  and  he 
must  see  that  the  proceeds  of  a  sale  of  the  property  are  applied  in 
just  proportions  to  the  discharge  of  the  debts  on  which  the  sureties 
are  bound.  Neither  the  mortgagor  nor  the  mortgagee  will  be  al- 
lowed to  defeat  the  rights  of  the  sureties  who  have  a  right  to  be 
indemnified  out  of  the  property.'^  If  in  such  case  some  of  the  debts 
include  usurious  interest,  the  mortgagor  alone  can  avail  himself  of  this 
defense.  A  surety  on  a  debt  paying  legal  interest  can  not  complain. 
He  gets  all  the  security  that  he  bargained  for  when  the  mortgage  was 
executed.'^  If  the  holder  of  one  of  the  notes  secured  by  the  mortgage 
is  a  surety  upon  the  others,  and  is  insolvent,  his  share  should  be  dis- 
tributed to  the  others.  The  assignee  for  the  benefit  of  creditors  of 
such  insolvent  surety  stands  in  the  latter's  shoes,  and  can  assert  no 
better  right  to  the  fund  than  could  the  assignor.'*  If  the  payment  of 
the  interest  on  the  mortgage  note  is  guaranteed  by  a  third  person,  the 
mortgagee  is  entitled  to  apply  the  proceeds  of  the  sale  first  to  the 
payment  of  the  principal  of  the  mortgage  debt,  leaving  the  deflBciency 
in  the  payment  of  the  interest  to  be  made  good  by  the  guarantor.'* 
On  foreclosure  of  a  mortgage  executed  by  a  principal  debtor  to  his 
sureties  for  their  indemnity  with  respect  to  independent  notes  pre- 
viously executed  to  different  payees,  and  having  different  dates  of 
execution  and  maturity,  the  payees  of  such  notes  are  entitled,  by 

=»  Union  Trust  Co.  v.  Detroit  Motor  Bank  v.  Moore,  112  N.  Y.  54S,  20 

Co.,  117  Mich.  631,  76  N.  W.  112.  N.  B.  357,  3  L.  R.  A.  302. 

'"Real  Estate  Trust  Co.  v.  Union  ==  Fielder  v.  Varner,  45  Ala.  429. 

Trust  Co.,  102  Md.  41,  61  Atl.  228.  "  Fourth  Nat.  Bank's  Appeal,  123 

«'Bostick  v.  Jacobs,  133  Ala.  344.  Pa.  St.  473,  16  Atl.  779. 

347,  32  So.  136;    Orleans  Co.  Nat.  "*  Simpson  v.  Ferguson,  112  Cal. 

180,  40  Pac.  104. 
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subrogation,  to  participate  in  the  proceeds  of  the  sale  in  proportion  to 
the  sums  respectively  due  them.  In  this  situation  there  is  no  priority 
of  lien  incident  to  the  note  of  earlier  maturity .^^  The  money  must 
be  applied  in  the  first  place  to  the  actual  debt  of  the  mortgagor  in 
preference  to  those  debts  on  -which  he  is  only  jointly  liable.^° 

§  1707.  Sale  for  instalment. — As  already  noticed,  when  a  sale  is 
made  of  the  entire  premises  for  the  nonpayment  of  an  instalment  of 
the  mortgage,  and  there  is  a  surplus  after  paying  the  amount  due 
on  the  mortgage  at  the  time,  the  court  may  retain  this,  and  apply  it 
to  the  subsequent  instalments  as  they  become  due;^^  or  as  some 
courts  hold  or  statutes  provide,  may  immediately  apply  the  surplus 
to  the  payment  of  the  notes  not  yet  matured.^'  ■ 

IV.    Costs  of  Subsequent  Mortgagees 
Section 
1708.  In  general. 

§  1708.  In  general. — ^When  proceeds  of  the  sale  under  a  decree  in 
equity  are  insufficient  to  pay  all  the  incumbrances  in  full,  each  mort- 
gagee is  entitled  to  be  paid  his  costs  as  well  as  his  debt,  according  to 
his  priority  whether  the  bill  be  filed  by  the  first  or  any  subsequent 
mortgagee.  The  rule  adopted  in  equity  under  a  creditor's  bill,  when 
a  fund  is  in  court  and  is  to  be  distributed  among  several  claimants 
pro  rata,  or  when  the  construction  of  a  will  is  in  doubt,  and  the 
rights  of  different  claimants  are  to  be  determined,  that  the  costs  of 
all  the  parties  shall  in  the  first  place  be  paid  out  of  the  fund,  has  no 
application  in  the  case  of  a  foreclosure  of  mortgages,  for  the  parties 
have  priority  according  to  fixed  rules  of  law.  Of  course,  it  may  hap- 
pen that  a  subsequent  mortgagee,  after  having  incurred  costs  of  suit 
and  of  sale,  may  lose  these  as  well  as  his  demand  also,  as  where  the 
proceeds  of  sale  are  only  sufficient  to  pay  the  debt  and  costs  due  to  the 
first  mortgagee;  but  this  was  the  risk  assumed  by  taking  the  subse- 
quent incumbrance.  This  rule  seems  best  adapted  to  secure  the  rights 
of  the  parties,  and  is  well  established  both  in  our  own  courts'^  and  in 

==  Coons   V.   Clifford,   58   Ohio   St.  "Lithauer  v.  Royle,  17  N.  J.  Eq. 

480,  51  N.  E.  39.  40;  Mayer  v.  Salisbury,  1  Barb.  Cb. 

»«' Merrimack     County     Bank     v.  (N.  Y.)     546;    Boyd   v.    Dodge,    10 

Brown,  12  N.  H.  320.  Paige    (N.   Y.)    42;    Farmers'   Loan 

=' McDowell  V.  Lloyd,  22  Iowa  448.  &c.  Co.  v.  Millard,  9  Paige   (N.  Y.) 

See  ante  §  1459.  620;  Smack  v.  Duncan,  4  Sandf.  Ch. 

"Fowler  v.  Johnson,  26  Minn.  338,  (N.  Y.)  621. 
3  N.  W.  986,  6  N.  W.  486. 
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those  of  England.*"  Where,  however,  a  first  mortgagee  having  a  mort- 
gage containing  a  power  of  sale  lost  his  deed,  and  was  obliged  to  resort 
to  a  suit  in  equity  to  obtain  a  sale,  subsequent  incumbrancers  were 
allowed  their  costs,  although  the  proceeds  of  sale  were  not  sufficient 
to  pay  the  plaintiff  in  fuU,*^  apparently  because  there  should  have  been 
no  occasion  to  come  into  equity.  And  where  a  mortgagee  with  a 
power  of  sale  filed  a  bill.  Baron  Alderson  said  that  the  subsequent  in- 
cumbrancers, being  brought  into  court  without  necessity,  were  entitled 
to  their  costs,  although  the  proceeds  of  sale  were  insufficient  to  pay  the 
first  mortgage.** 

"Upperton   v.    Harrison,    7    Sim.        "Cooke  v.  Brown,  4  Y.  &  C.  Exch. 
444,  and  cases  there  cited.  227. 

"Wontner  v.  Wright.  2  Sim.  543. 
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JUDGMENT  IS  AN  EQUITABLE  SUIT  FOE  A  DEFICIENCY 

Section  Section 

1709.  Statutory    provisions    for    de-  1715.  Note,   bond,  covenant  or   col- 
-,-,««       ficiency  judgment.  lateral  obligation  to  pay. 
1709a.  Pleadings     and     proceedings  1716.  Judgment    for    deficiency 

prerequisite    to    deficiency  against  nonresident. 

T..-'"''^™^'^*'"  ^'^'^'^-  Judgment     against     admlnis- 
1709b.  Rights  of  second  mortgagee.  trator  of  mortgagor. 

1709c.  Persons  liable.  1718.  Personal     judgment     against 

1710.  Third  parties  liable  on  mort-  wife  of  mortgagor. 

gage  debt.  1719.  Judgment  for  part  of  debt  not 

1711.  Jurisdiction   of   equity   to   de-  due — Limitations. 

cree  payment  of  balance.        1719a.  Amount     of     judgment— De- 

1712.  Purchaser     subject     to     debt  duction  of  taxes. 

without  express  assumption.     1720.  Lien    of    judgment    for    defi- 

1713.  Assumption    of    mortgage    by  ciency. 

grantee.  1721.  Remedy   against   one   person- 

1714.  Conveyance  as  security.  ally     liable     for     mortgage 

debt. 

§  1709.  Statutory  provisions  for  deficiency  judgment. — By  refer- 
ence to  the  statutory  provisions  of  the  several  states  respecting  fore- 
closure, it  will  be  observed  that,  in  most  of  the  states  in  which  fore- 
closure is  effected  by  an  equitable  action,  authority  is  given  to  the 
court  to  adjudge  the  payment  by  the  mortgagor,  or  any  other  person 
liable  for  the  debt,  of  any  deficiency  there  may  be  remaining  unsatis- 
fied after  a  sale  of  the  mortgaged  land.  The  codes  of  several  states 
contain  a  provision,  to  which  reference  only  is  made  in  the  statutes  re- 
lating specifically  to  the  subject  of  foreclosure,  as  follows :  "In  actions 
to  foreclose  mortgages,  the  court  shall  have  power  to  adjudge  and  di- 
rect payment  by  the  mortgagor  of  any  residue  of  the  mortgage  debt 
that  may  remain  unsatisfied  after  a  sale  of  the  mortgaged  premises, 
in  cases  in  which  the  mortgagor  shall  be  personally  liable  for  the  debt 
secured  by  such  mortgage ;  and  if  the  mortgage  debt  be  secured  by  the 
covenant  or  obligation  of  any  person  other  than  the  mortgagor,  the 
plaintiff  may  make  such  person  a  party  to  the  action;  and  the  court 
may  adjudge  payment  of  the  residue  of  such  debt  remaining  unsatis- 
fied, after  a  sale  of  the  mortgaged  premises,  against  such  other  per- 
son, and  may  enforce  such  judgment  as  in  other  cases."  This  provi- 
sion ezists  in  substantially  the  same  terms  in  the  states  of  New  York, 
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Nebraska,  South  Carolina,  Utah  and  Wisconsin.^  Provisions  differ- 
ing somewhat  from  the  foregoing  are  found  in  other  states,  permit- 
ting the  court  either  to  include  in  the  foreclosure  decree  an  order  for 
payment  of  the  deficiency,  or  to  make  such  an  order  after  the  report 
of  sale  has  been  filed  showing  a  deficiency.^    The  New  Jersey  statute 


*New  York  Civ.  Code  of  1902,  § 
1627;  Rutherfurd  Realty  Co.  v. 
Cook,  198  N.  Y.  29,  90  N.  B.  1112; 
Lowe  V.  Weil,  117  N.  Y.  S.  1025; 
Brewer  v.  Longnecker,  15  N.  Y.  S. 
937.  Where  the  plaintiff  fails  to  es- 
tablish his  mortgage,  on  foreclosure, 
he  can  not  obtain  a  personal  judg- 
ment for  the  debt  on  the  same  com- 
plaint without  amendment.  Dudley 
V.  Third  Order  Cong.  St.  Francis, 
138  N.  Y.  451,  34  N.  E.  281.  See  also 
Mann  v.  Cooper,  1  Barb.  Ch.  (N.  Y.) 
185. 

Nebraska:  Code  of  Civ.  Pro.,  §§ 
847,  849  (repealed  by  Sess.  Laws 
1897,  p.  378,  ch.  95,  §  1).  See  Cob- 
bey's  Ann.  Stat.  1911,  §§  1794,  1794a; 
Comp.  Stats.  1885,  p.  726;  Nebraska 
Code  Civ.  Pro.,  §  847.  See  Graves 
V.  Macfarland,  58  Nebr.  802,  79  N. 
W.  707;  Flentham  v.  Steward,  45 
Nebr.  640,  63  N.  W.  924;  Brand  v. 
Garneau,  3  Nebr.  (Unoff.)  879,  93 
N.  W.  219.  The  repeal  does  not 
affect  recovery  of  a  deficiency  on  a 
mortgage  executed  before  the  date 
of  the  repeal.  Daniels  v.  Mutual 
Benefit  Ins.  Co.,  73  Nebr.  257,  102 
N.  W.  458;  Burrows  v.  Vanderbergh, 
69  Nebr.  43,  95  N.  W.  57;  Patrick  v. 
National  Bank,  63  Nebr.  200,  88  N. 
W.  183;  Hanscom  v.  Meyer,  61  Nebr. 
798,  86  N.  W.  381.  In  an  action  com- 
menced prior  to  the  repeal  of  this 
provision  a  deficiency  judgment  may 
be  had.  Patrick  v.  National  Bank, 
63  Nebr.  200,  88  N.  W.  183. 

South  Carolina:  2  Code  of  Laws 
1912,  Code  of  Civ.  Pro.,  §  218;  An- 
derson V.  Pilgram,  30  S.  Car.  499,  9 
S.  E.  587,  4  L.  R.  A.  205,  14  Am.  St. 
917. 

Utah:  Comp.  Laws  1907,  §  3498; 
Jensen  v.  Lichtenstein  (Utah),  145 
Pac.  1036. 

Wisconsin:  Stat.  1913,  §  3156; 
Richards  v.  Land  &c.  Imp.  Co.,  99 
Wis.  625,  75  N.  W.  401;  Leary  v. 
Leary,  68  Wis.  662,  32  N.  W.  623; 
Welp  V.  Gunther,  48  Wis.  543,  4  N. 


W.  647;  Sauer  v.  Steinbauer,  14  Wis. 
70. 

'^  In  Washington  a  deficiency  judg- 
ment is  warranted  upon  foreclosure 
of  a  mortgage,  when  prayer  of  the 
complaint  asks  for  judgment  against 
defendant  for  the  sum  secured,  that 
the  mortgage  be  foreclosed,  the 
premises  sold,  and  the  proceeds  ap- 
plied upon  the  mortgage  and  for 
general  relief.  Rogers  v.  Turner,  19 
Wash.  399,  53  Pac.  663.  See  the 
statutes  and  the  following  cases: 
Dodge  V.  Freedman's  &c.  Sav.  Assn., 
106  U.  S.  445,  27  L.  ed.  206,  1  Sup. 
Ct.  335;  Noonan  v.  Braley,  2  Black 
(U.  S.)  499,  17  L.  ed.  278;  North- 
western Mut.  L.  Ins.  Co.  V.  Keith, 
77  Fed.  374,  23  C.  C.  A.  196;  Hilton 
V.  Otoe  County  Nat.  Bank,  26  Fed. 
202;  Hastings  v.  Alabama  State 
Land  &c.  Co.,  124  Ala.  608,  26  So. 
881;  Johns  v.  Wilson,  6  Ariz.  125, 
53  Pac.  583;  O'Neal  v.  Hart,  116  Cal. 
69,  47  Pac.  926;  Cormerais  v.  Ge- 
nella,  22  Cal.  116;  Thomson  v.  Black, 
208  111.  229,  70  N.  E.  318;  Thomas 
V.  Simmons,  103  Ind.  538,  2  N.  E. 
203,  3  N.  E.  381;  Pike  v.  Gleason.  60 
Iowa  150,  14  N.  W.  210;  Cooley  v. 
Hobart,  8  Iowa  358;  Flint  v.  Winter 
&c.  Land  Co.,  89  Maine  420,  36  Atl. 
634;  Shelden  v.  Erskine,  78  Mich. 
627,  44  N.  W.  146;  Vaughan  v. 
Black,  63  Mich.  215,  29  N.  W.  523; 
Sheldon  v.  Warner,  59  Mich.  444,  26 
N.  W.  667;  Grant  v.  Winona  &c.  R. 
Co.,  85  Minn.  422,  89  N.  W.  60; 
Weir  V.  Field,  67  Miss.  292,  7  So. 
355;  King  v.  Safford,  19  Ohio  St. 
587;  Blumle  v.  Kramer,  14  Okla.  366, 
79  Pac.  215;  Stewart  v.  Templeton. 
55  Ore.  364,  104  Pac.  978,  106  Pac. 
640;  Boucofski  v.  Jacobsen,  36  Utah 
165,  104  Pac.  117,  26  L.  R.  A.  (N. 
S.)  898;  Tatum  v.  Ballard,  94  Va. 
370,  26  S.  E.  871;  Shumary  v. 
Orchard,  12  Wash.  104,  40  Pac.  634. 
See  also  McDonald  v.  Workingmen's 
Bldg.   Assn.,   60   Md.   589    (unsealed 
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forbids  rendition  of  a  deficiency  decree  in  a  foreclosure  suit,  but  pro- 
vides that  an  action  at  law  for  a  deficiency  may  be  maintained  after 
foreclosure,  upon  the  bond  accompanying  the  mortgage.^ 

If  the  mortgage  covers  land  in  two  states,  a  judgment  for  a  defi- 
ciency may  be  had  upon  a  foreclosure  in  one  state.  Thus,  when  a 
mortgage  on  land  partly  in  Kew  York  and  partly  in  another  state 
is  foreclosed  in  New  York  as  to  the  land  therein,  and  that  land  sold, 
plaintiff  can  have  judgment  for  deficiency  without  foreclosing  as  to  the 
land  in  another  state,  as  the  New  York  courts  can  not  order  a  sale  of 
that  land.* 

The  Supreme  Court  of  the  United  States,  in  1864,  in  order  to 
assimilate  the  practice  in  the  circuit  courts  to  the  general  practice 
in  the  state  courts,  adopted  a  rule  that  in  all  suits  in  equity  for  the 
foreclosure  of  mortgages  in  the  circuit  courts,  or  in  any  of  the  courts 
of  the  territories,  a  decree  may  be  rendered  for  any  deficiency  found 
due  after  applying  the  proceeds  of  the  sale.^  This  rule  applies  to 
the  courts  of  the  District  of  Columbia.*  The  power  vested  in  the  fed- 
eral courts  by  this  rule  is  a  discretionary  one,  and  may  be  exercised  or 
not,  as  the  court  deems  best.''  But  this  rule  does  not  authorize  the 
entry  of  a  decree  for  a  balance  due  the  mortgagee  over  and  above  the 
proceeds  of  sale,  if  such  balance  has  not  become  payable.^ 

§  1709a.  Pleadings  and  proceedings  prerequisite  to  deficiency  judg- 
ment.— The  judgment  contemplated  is  one  for  the  balance  of  the  debt 
after  applying  the  proceeds  of  the  sale.  This  can  be  rendered  only 
when  there  are  proper  averments  in  the  bill  and  a  prayer  for  this 
relief.^    The  bill  or  complaint  must  contain  allegations  of  the  amount 

mortgage) ;  Eckert  v.  Phillips,  4  Pa.  be  made  in  the  absence  of  such  a 

Co.  Ct.  514.  rule.     Noonan  v.  Lee,  2  Black   (U. 

"Pruden  v.   Savage,  70   N.  J.  L.  S.)  499;  Orchard  v.  Hughes,  2  Black 

22,  56  Atl.  690;   Franklin  Loan  &c.  (U.  S.)  499,  1  Wall.  73. 

Assn.  v.  Richman,  65  N.  J.  L.  526,  °  Freedman's  Savings  &c.  T.  Co.  v. 

47  Atl.  426;  Hinkle  v.  Champion,  42  Dodge,  7  Wash.  L.  R.   92,  affirmed 

N.  J.  Eq.  610,  8  Atl.  656;   Toffey  v.  Dodge   v.    Freedman's    Savings   &c. 

Atcheson,   42  N.   J.   Eq.   182,   6  Atl.  Co.,  106  U.   S.  445,  27  L.  ed.  206; 

885;  Chancellor  v.  Traphagen,  41  N.  Hayden  v.   Snow,  9   Biss.    (U.   S.) 

J.  Eq.  369,  3  Atl.   263,  7  Atl.  505;  511. 

Allen  V.  Allen,   34  N.   J.  Eq.  493;  'Phelps  v.  Loyhed,  1  Dill.  (U.  S.) 

Naar  v.  Union  &c.  Land  Co.,  J4  N.  512. 

J.   Eq.   Ill;    Newark   Sav.   Inst.   v.  'Ohio    Cent.    R.    Co.    v.    Central 

Forman,  33  N.  J.  Eq.  436.  Trust  Co.,  133  U.   S.   83,  33  L.  ed. 

*  Clark  V.  Simmons,  8  N.  Y.  S.  74.  561,  10  Sup.  Ct.  235. 

=  1  Wall.   (U.  S.)   p.;   Connecticut  =  Scamman   v.   Bonslett,   118    Cal. 

Mut.  Life  Ins.  Co.  v.  Tyler,  8  Biss.  93,  50  Pac.  272,  62  Am.  St.  226;  Pat- 

(U.  S.)  369.    It  had  previously  been  rick  v.  National  Bank,  63  Nebr.  200, 

decided  that  such  a  decree  could  not  88    N.    W.    183;    Dudley    v.    Third 
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actually  due.^°  Then  the  first  step  is  to  ascertain  what  the  a-Jount 
of  this  balance  is.  Therefore  a  judgment  for  a  deficiency  can  be  had 
only  when  the  sale  is  completed;  and  it  can  only  be  known  what  the 
deficiency  is  upon  the  report  of  sale  and  its  confirmation.^^  The  fore- 
closure decree  fixes  the  amount  of  the  mortgage  debt,  and  is  a  final 
adjudication  thereof;  and  when  a  judgment  for  deficiency  is  sought, 
or  an  execution  for  a  deficiency,  no  objections  to  the  amount  of  the 
decree  can  be  considered  except  such  as  go  to  its  discharge  and  have 
arisen  since  the  confirmation  of  the  sale.^^  The  usual  practice  is  for 
the  sheriff  or  referee  to  state  the  amount  of  the  deficiency  in  his  re- 
port of  the  sale.  The  court  determines  who  of  the  defendants  are 
liable  to  pay  the  same  to  the  plaintiff.  This  may  be  provided  for  in 
the  original  decree.^^    There  can  generally  be  no  contingent  judgment 


Order,  65  Hun  21,  47  N.  Y.  St.  60,  22 
Civ.  Proc.  380,  19  N.  Y.  S.  605; 
Southward  v.  Jamison,  66  Ohio  St. 
290,  64  N.  E.  1S5;  Glddings  v. 
Barney,  31  Ohio  St.  80;  Bailey  v. 
Block,  104  Tex.  101,  134  S.  W.  323; 
Olinger  v.  Liddle,  55  Wis.  621,  13  N. 
W.  703. 

"Ohio   Cent.    R.    Co.   v.    Central 
Trust  Co.,  133  U.  S.  83,  33  L.  ed. 

561,  10  Sup.  Ct.  235;  Bailey  v.  But- 
ler, 138  Ala.  153,  35  So.  Ill;  Robin- 
son V.  West,  14  B.  Men.  (Ky.)  3. 

"  Hastings  v.  Alabama  State  Land 
Co.,  124  Ala.  608,  26  So.  881;  Presley 
V.  McLean,  80  Ala.  309;  Sayre  v. 
Elyton  Land  Co.,  73  Ala.  85;  Win- 
ston V.  Browning,  61  Ala.  80;  Hunt 
V.  Dohrs,  39  Cal.  304;  Hooper  v.  Mc- 
Dade,  1  Cal.  App.  733,  82  Pac.  1116; 
Adam  v.  Rockey,  139  111.  App.  507; 
Thomas  v.  Simmons,  103  Ind.  538, 
2  N.  E.  203,  3  N.  E.  381;  Crowley  v. 
Harader,  69  Iowa  83,  28  N.  W.  446; 
Field  V.  Saginaw  Circuit  Judge,  124 
Mich.  68,  82  N.  W.  798;  Sheldon  v. 
Erskine,  78  Mich.  627,  44  N.  W. 
146;  Vaughan  v.  Black,  63  Mich. 
215,  29  N.  W.  523;  Mickle  v.  Max- 
field,  42  Mich.  304,  3  N.  W.  961; 
Weir  V.  Field,  67  Miss.  292,  7  So. 
355;  Tiehen  v.  Cornell  (Nebr.),  151 
N.  W.  149;  Parratt  v.  Hartsuff,  75 
Nebr.  706,  106  N.  W.  966;  Parmele 
V.  Sohroeder,  61  Nebr.  553,  85  N.  W. 

562,  affg.  59  Nebr.  553,  81  N.  W.  506; 
Morris  v.  Linton,  61  Nebr.  537,  85 
N.  W.  565;  Brown  v.  Johnson,  58 
Nebr.  222,  78  N.  W.  515;  Devries  v. 


Sctuire,  55  Nebr.  438,  76  N.  W.  16; 
Clapp  V.  Maxwell,  13  Nebr.  542,  14 
N.  W.  653;  Nebr.  Code  Civ.  Pro.,  § 
847,  Comp.  Stats.  1890;  Bank  of 
Rochester  v.  Emerson,  10  Paige  (N. 
Y.)  359;  Parr  v.  Lindler,  40  S.  Car. 
193,  18  S.  B.  636;  Hull  v.  Young,  29 
S.  Car.  64,  6  S.  E.  938;  Bailey  v. 
Block,  104  Tex.  101,  134  S.  W.  323; 
Packard  v.  Kinzie  Av.  Heights  Co., 
105  Wis.  323,  81  N.  W.  488;  Welp  v. 
Gunther,  48  Wis.  543,  4  N.  W.  647; 
Tormey  v.  Gerhart,  41  Wis.  54; 
Baird  v.  McConkey,  20  Wis.  297; 
Bache  v.  Doscher,  9  J.  &  Sp.  150. 

In  Utah,  however,  it  is  held  that, 
where  a  mortgagor  has  conveyed 
the  premises  to  another  by  war- 
ranty deed,  who  is  made  codefend- 
ant  in  foreclosure,  the  court  has 
power  to  enter  a  personal  judgment 
against  the  former,  and  require  exe- 
cution to  be  issued  thereon  before 
selling  the  mortgaged  lands.  Brere- 
ton  V.  Miller,  7  Utah  426,  27  Pac.  81. 

>*Jehle  V.  Brooks,  112  Mich.  131, 
70  N.  W.  440;  Haldane  v.  Sweet,  58 
Mich.  429,  25  N.  W.  383;  Parmele 
V.  Schroeder,  61  Nebr.  553,  85  N. 
W.  562. 

"McCarthy  v.  Graham,  8  Paige 
(N.  Y.)  480.  The  reference  is  to 
ascertain  the  unpaid  balance  of  the 
foreclosure  decree.  Other  accounts 
and  transactions  outside  the  mort- 
gage debt  can  not  be  considered. 
Perdue  v.  Brooks,  95  Ala.  611,  11 
So.  282. 
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for  such  deficiency  entered  beforehand  ;^*  at  any  rate  no  execution  can 
be  issued  beforehand.^^  But  in  Illinois  it  seems  there  may  be  a  con- 
tingent judgment  for  a  possible  deficiency,  ordering  that  if  the  proceeds 
of  the  sale  are  not  sufficient  to  pay  the  mortgage  debt,  with  interest 
and  costs,  then  the  plaintiff  may  have  execution  for  the  unsatisfied 
balance.^* 

In  some  states  an  execution  for  a  deficiency  should  not  be  issued 
without  special  application  to  the  coUrt,  and  notice  to  the  defendant.^' 
But  when  the  person  liable  for  deficiency  does  not  appear  in  the  cause, 
it  is  the  practice,  after  calculation  of  the  amount,  to  award  execution 
for  the  deficiency  without  giving  him  notice  of  the  motion.^^  N"o  no- 
tice of  such  motion  need  be  given  to  the  respondent.  He  has  notice  of 
the  suit,  and  notice  of  the  complainant's  right  to  move  for  a  decree  for 
a  deficiency  of  the  mortgage  debt  left  after  application  of  the  pro- 
ceeds of  sale,  just  as  he  has  notice  of  all  other  relief  the  complainant 
may  be  entitled  to.^® 

A  judgment  for  a  deficiency  can  be  rendered  by  a  court  of  equity 
only  by  virtue  of  a  statute.  A  conditional  decree  authorized  by  stat- 
ute to  be  entered  in  advance  does  not  have  effect  as  a  judgment  or  per- 
sonal money  decree,  "but  only  to  establish  that  the  complainant  is 


"Cobb  V.  Thornton,  8  How.  Pr. 
(N.  Y.)  66;  Bache  v.  Doscber,  9  J. 
&  Sp.  150.  See  also  Mahaska 
County  V.  Bennett,  150  Iowa  216, 
129  N.  W.  838.  But  see  Parmele 
V.  Schroeder,  61  Nebr.  553,  85  N.  W. 
562,  affig.  59  Nebr.  553,  81  N.  "W.  506; 
National  Life  Ins.  Co.  v.  Fitzgerald, 
61  Nebr.  692,  85  N.  W.  948;  Brown 
V.  Johnson,  58  Nebr.  222,  78  N.  W. 
515;  Devries  v.  Squire,  55  Nebr.  438, 
76  N.  W.  16;  Moore  v.  Shaw,  15  Hun 
(N.  T.)  428;  McCarthy  v.  Graham, 
8  Paige  (N.  Y.)  480;  Parr  v.  Llnd- 
ler,  40  S.  Car.  193,  18  S.  E.  636. 

« Cotes  v.  Bennett,  183  111.  82,  86, 
55  N.  B.  661  (quoting  text) ;  Ayers 
V.  Rivers,  64  Iowa  543,  21  N.  W.  83; 
Howe  V.  Lemon,  37  Mich.  164;  Rus- 
sell V.  Hank,  9  Utah  309,  34  Pac.  245. 

"Ball  V.  Marske,  202  111.  31,  66 
N  E  845;  Eggleston  v.  Morrison, 
185  111.  577,  57  N.  E.  775;  Springer 
V.  Law,  185  111.  542,  57  N.  E.  435, 
76  Am.  St.  57;  Cook  v.  Moulton,  64 
111  App.  429.  See  also  Hartman  v. 
Pistorius,  248  111.  568,  94  N.  E.  131; 
Sears  v.  Nichols,  123  111.  App.  449; 
Grimmell  v.  Warner,  21  Iowa  11. 

24 — Jones  Mtg. — ^Vol.  III. 


"  Prentis  v.  Richardson,  118  Mich. 
259,  76  N.  "W.  381;  Culver  v.  Detroit 
Super.  Judge,  57  Mich.  25,  23  N.  W. 
469;  Ransom  v.  Sutherland,  46 
Mich.  489,  9  N.  W.  530;  Gies  v. 
Green,  42  Mich.  107,  3  N.  W.  283; 
Innes  v.  Stewart,  36  Mich.  285; 
Waugh  V.  Newell,  62  Nebr.  438,  87 
N.  W.  143;  Meehan  v.  First  Nat. 
Bank,  44  Nebr.  213,  62  N.  "W.  490; 
Scofield  V.  Doscher,  72  N.  Y.  491; 
Comstock  V.  Drohan,  71  N.  Y.  9; 
In  re  Steiner,  147  N.  Y.  S.  200;  In 
re  Rothschild,  145  N.  Y.  S.  955; 
Darmstadt  v.  Manson,  144  App.  Div. 
249,  128  N.  Y.  S.  992;  Robert  v. 
Kidansky,  111  App.  Div.  475,  97  N. 
Y.  S.  913;  In  re  Marshall,  53  App. 
Div.  136,  65  N.  Y.  S.  760  (necessity 
o£  notice);  Durham  v.  Chapin,  30 
App.  Div.  148,  52  N.  Y.  S.  188; 
United  States  Life  Ins.  Co.  v.  Gage, 
26  Abb.  N.  Cas.  16,  13  N.  Y.  S.  837. 
But  see  Armstrong  v.  Patterson 
(Nebr.),  149  N.  W.  408. 

^»  White  V.  Zust,  28  N.  J.  Eq.  107. 

»  Wells  V.  American  Mtg.  Co.,  123 
Ala.  413,  26  So.  301. 
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entitled  to  a  personal  money  decree  against  the  parties  so  to  be  charged, 
for  such  amount  or  balance  of  money  as  may  thereafter  be  judiciously 
ascertained  or  found  'to  be  due,'  of  the  sale  or  sales  of  the  mortgaged 
premises."^" 

If  the  liability  for  a  deficiency  is  not  determined  by  the  court  in  the 
decree  for  foreclosure  and  sale,  it  may  be  litigated  after  the  coming 
in  of  the  report  of  sale.^^ 

Before  there  can  be  a  judgment  for  a  deficiency  in  an  equitable 
suit  for  foreclosure  there  must  be  a  decree  of  foreclosure.  If  the 
plaintiff  fails  to  establish  his  mortgage,  he  can  not  in  this  suit  have  a 
personal  judgment  for  the  debt.  "It  was  never  intended  to  permit 
the  joinder  in  the  same  complaint  of  two  separate  causes  of  action, 

-one  at  law  to  recover  a  personal  judgment  on  the  bond  for  the 
debt,  and  the  other  in  equity  to  procure  a  sale  of  the  land  covered 
by  the  mortgage  given  to  secure  the  same  debt  and  the  application 
of  the  proceeds  thereon.  *  *  *  The  established  rule  that,  when 
equity  has  obtained  jurisdiction  of  the  parties  and  the  subject-matter 
of  the  action,  it  may  adapt  the  relief  to  the  exigencies  of  the  case,  even 
to  the  extent  of  rendering  a  personal  judgment,  in  order  to  prevent  a 
failure  of  justice,  does  not  apply  here.  That  rule  applies  when  the 
general  basis  of  fact  upon  which  equitable  relief  was  sought  has  been 
made  out,  but  for  some  reason  it  becomes  impracticable  to  grant 
such  relief,  or  where  it  would  be  insufficient;  and  not  to  a  case  like 
this,  where  it  appears  that  there  never  was  in  fact  any  ground  for 
equitable  relief  whatever,  but  the  sole  remedy  was  an  action  at  law."^^ 
But  the  statutes  of  a  few  states  allow  the  recovery  of  a  personal  judg- 
ment for  the  debt  secured,  although  foreclosure  is  not  completed  be- 
cause of  defect  or  invalidity  of  the  mortgage.^^ 

="  Cotes  V.  Bennett,  183  111.  82,  86,  Minn.  252,  73  N.  W.  155;  'Weatherby 

55  N.  E.  661,  affirming  84  111.  App.  v.  Townes,  42  Tex.  83.    But  see  Bou- 

33.  ton  V.  Cameron,  205  111.  50,  68  N.  E. 

^' Brown  v.  Johnson,  58  Netr.  222,  800;   Farmers'  Bank  v.  Normand,  3 

78  N.  W.  515.  Nebr.    (TJnoff.)    643,  92  N.  "W.  723; 

=' Dudley  v.  Congregation,  138  N.  Denny  v.   McCown,   34   Ore.   47,   54 

T.  451,  34  N.  E.  281,  per  O'Brien,  J.;  Pac.  952.     See  also  American  Sav. 

Beck  v.  Allison,  56  N.  Y.  366.     See  &  L.  Assn.  v.  Burghardt,  19  Mont, 

also  Reichert  v.  Stllwell,  172  N.  Y.  323,  48  Pac.  391,  61  Am.  St.  507.    In 

83,    affirming    57    App.    Div.    480;  Tennessee  it  is  held  on  the  ground 

Hawes  v.  Dobbs,  1S7  N.  Y.  465,  33  of  the  maxim  that,  the  court  having 

N.  E.  560;   Wheelock  v.  Lee,  74  N.  jurisdiction  for  one  purpose,  it  may 

Y.  495,  500;   Bradley  v.  Aldrlch,  40  assume  it  for  all  purposes,  that  a 

N.  Y.  504.  decree  for  a  deficiency  can  be  had 

'^  Cumberland   Bldg.   &c.   Assn.   v.  under   a  general  prayer   for  relief. 

Sparks,    106    Fed.    101;    Jaeckel    v.  Nolen   v.    Woods,    12    Lea    (Tenn.) 

Pease,    6    Idaho    131,    53    Pac.    399;  615. 
Louisville  Banking  Co.  v.  Blake,  70 
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The  deficiency  may,  however,  be  ascertained  not  only  by  a  judg- 
ment to  foreclose  the  mortgage  under  which  it  is  sought  to  establish 
a  deficiency,  but  it  may  also  be  ascertained  in  an  action  to  foreclose 
a  prior  mortgage  to  which  the  defendant  was  a  party.  The  surplus 
arising  from  the  sale  under  the  prior  mortgage  is,  as  to  the  junior 
mortgagee,  for  the  purposes  of  the  lien  of  his  mortgage,  to  be  treated 
as  real  estate.  The  court  may  render  judgment  against  the  mort- 
gagor for  the  deficiency  due  on  the  junior  mortgage,  after  applying 
thereon  the  amount  received  from  the  sale  in  excess  of  the  prior 
mortgage.^* 

The  objection  to  a  judgment  for  deficiency  in  a  foreclosure  action, 
that  the  defendant  against  whom  it  was  recovered  was  prejudiced 
by  the  omission  to  serve  certain  other  defendants,  is  not  tenable,  when 
it  appears  that  the  unserved  defendants  had  in  fact  no  interest  in  the 
mortgaged  premises;  that  the  judgment  of  sale  was  entered  upon  the 
motion  of  the  defendant  against  whom  the  judgment  for  deficiency 


=«  Frank  v.  Davis,  135  N.  Y.  275, 
31  N.  E.  1100.  Mr.  Chief  Justice 
Earl,  delivering  judgment,  said: 
"In  England,  and  in  this  state  prior 
to  the  Revised  Statutes,  the  court  of 
chancery,  in  an  action  to  foreclose 
a  mortgage,  was  not  supposed  to 
have  jurisdiction  to  render  a  per- 
sonal judgment  against  the  mort- 
gagor upon  his  bond  or  covenant 
to  pay  the  mortgage  debt,  and  such 
a  judgment  could  only  he  obtained 
by  an  action  at  law.  Noonan  v.  Lee, 
2  Black  (U.  S.)  499,  17  L.  ed.  278; 
Orchard  v.  Hughes,  1  Wall.  (U.  S.) 
73,  17  L.  ed.  560;  Burroughs  v. 
Tostevan,  75  N.  Y.  567;  Equitable 
L.  Ins.  Soc.  V.  Stevens,  63  N.  Y.  341; 
Globe  Ins.  Co.  v.  Lansing,  5  Cow. 
(N.  Y.)  380;  Jones  v.  Conde,  6 
Johns.  Ch.  (N.  Y.)  77;  Dunkley  v. 
Van  Buren,  3  Johns.  Ch.  (N.  Y.) 
330;  Sprague  v.  Jones,  9  Paige  (N. 
Y.)  395.  This  was  an  exception  to 
the  general  rule  that,  where  a  court 
of  equity  obtains  jurisdiction  of  an 
action,  it  will  retain  it,  and  admin- 
ister full  relief,  both  legal  and 
equitable,  so  far  as  it  pertains  to 
the  same  transactions  or  the  same 
subject-matter.  Lynch  v.  Metropol- 
itan El.  R.  Co.,  129  N.  Y.  274,  29 
N.  E.  315;  McGean  v.  Metropolitan 
El.  R.  Co.,  133  N.  Y.  9,  30  N.  E.  647 


(recently  decided  in  this  court). 
The  purpose  of  this  rule  was  to  re- 
lieve parties  from  the  expense  and 
vexation  of  two  suits,  one  equitable 
and  the  other  legal,  where  the 
whole  controversy  could  be  ad- 
justed in  the  one  suit.  There  was 
no  reason,  so  far  as  we  can  perceive, 
for  taking  the  case  of  a  mortgage 
foreclosure  out  of  this  convenient 
and  beneficent  rule;  and  the  law- 
makers of  this  state  took  early  oc- 
casion to  change  the  law  by  pro- 
viding that  a  personal  judgment  for 
a  deficiency  may  be  given  in  the 
foreclosure  action  against  any  party 
liable  for  the  mortgage  debt. 
*  *  *  We  are  asked  to  hold  that 
enough  of  the  old  chancery  rule  is 
left  to  prevent  a  deficiency  judg- 
ment, unless  the  deficiency  be  ascer- 
tained by  a  sale  in  the  action  in 
which  the  judgment  is  asked.  We 
think  we  are  justified  in  holding 
that  that  rule  has  been  entirely 
swept  away,  and  that  the  general 
rule  in  equity  practice  above  re- 
ferred to,  except  as  it  is  modified 
by  the  provisions  of  the  Code,  gov- 
erns foreclosure  as  other  equitable 
actions."  See  also  Simons  v.  Mc- 
Donnell, 120  Mich.  621,  79  N.  W. 
916. 
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was  subsequently  recovered  and  that  his  attorney  attended  and  bid  at 
the  sale.^° 

A  foreclosure  sale  made  before  the  date  fixed  by  the  decree  and 
without  notice  to  the  defendant  is  illegal,  and  no  judgment  of  de- 
ficiency can  be  founded  on  such  sale.^° 

The  sum  for  which  the  mortgaged  premises  were  sold  must,  so 
long  as  the  sale  stands,  be  taken,  as  between  the  parties  to  the  suit, 
as  a  conclusive  test  of  their  value;  and  the  amount  of  the  deficiency 
for  which  a  decree  shall  be  entered  is  ascertained  accordingly,  and 
not  by  taking  the  market  value  at  the  time,  in  case  this  happens  to 
exceed  the  amount  obtained  at  the  sale.^' 

The  officer  making  the  sale  can  not  by  acknowledging  satisfaction 
of  the  decree,  bind  the  mortgagee,  unless  he  actually  receives  satis- 
faction in  lawful  money.  Thus  a  mortgage  covering  two  lots  was 
foreclosed  by  suit,  and,  upon  the  sale  of  one  of  the  lots  by  the  mar- 
shal, the  defendants  paid  to  the  marshal  the  difference  between  the 
sum  bid  and  the  amount  of  the  decree,  which  he  received  as  being 
"in  full  of  all  demands  as  deficiency."  The  bidder  failed  to  comply 
with  the  bid,  and  that  lot  was  sold  again  for  a  less  price,  leaving  a 
deficiency.  It  was  held  that  the  plaintiff  was  not  bound  by  the  mar- 
shal's receipt,  and  was  entitled  to  have  the  second  lot  sold  to  pay  the 
deficiency,  though  third  persons  had  taken  a  mortgage  thereon  on  the 
faith  of  the  marshal's  reeeipt.^^ 

§  1709b.  Rights  of  second  mortgagee. — The  deficiency  contem- 
plated is,  moreover,  such  as  has  been  ascertained  by  a  sale  under  the 
decree.  Therefore,  where  a  second  mortgagee  commenced  a  suit  to 
foreclose  his  mortgage,  and  for  a  deficiency,  and  recovered  judgment, 
and  subsequently  obtained  an  order  vacating  the  judgment  and  allow- 

2»  Wager  v.  Link,  150  N.  Y.  549,  we  have  said,  was  required  to  con- 

550,  44  N.  E.  1103.  vert  into  money  so  much  of  the  land 

""  Shier  v.  Prentis,  55  Mich.  175,  described  in  the   decree   as  would 

20  N.  W.  892.  pay  the  debt,  and  to  pay  it  to  the 

"Snyder  v.   Blair,   33   N.   J.   Eq.  plaintiffs.     He  had  no  authority  to 

208;    Hollister  v.  Buchanan,  11   S.  turn  over,  in  satisfaction  of  it,  a 

Dak.  280,  77  N.  "W.  103,  citing  Griffin  promise  of  a  bidder  to  pay  a  law- 

V.  Thompson,  2  How.    (U.  S.)    244,  suit.     If  the  defendants  In  the  case 

11   L.   ed.    253;    Mumford   v.    Arm-  did   not   want  their   property   sold, 

strong,  4  Cow.  (N.  Y.)  553;  Bank  v.  they  should  have  paid  the  decree, 

Wakeman,  1  Cow.    (N.  Y.)    46,  and  as  it  was  their  duty  to  do.     They 

note  a;    Colton   v.    Camp,    1  Wend,  having  failed,  it  became  the  officer's 

(N.  Y.)    365.  duty  to  convert  their  property  into 

^'Kershaw  v.  Dyer,   6  Utah  239,  money,  and  make  the  payment  for 

24  Pac.  621.    Chief  Justice  Zane,  for  them." 
the  court,  said:    "The  marshal,  as 
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ing  him  to  amend  by  bringing  in  an  additional  party,  and  pending 
further  proceedings  a  prior  mortgagee,  by  decree,  sold  the  property 
for  a  sum  only  suflScient  to  pay  the  first  mortgage  and  costs,  the  sec- 
ond mortgagee  was  not  allowed  to  have  the  order  setting  aside  his 
judgment  vacated,  and  a  judgment  for  a  deficiency  entered  for  the 
full  amount  due  on  his  mortgage.  His  only  remedy  was  by  an  action 
at  law  upon  the  mortgage  bond.^° 

A  second  mortgagee,  who  is  a  party  to  a  bill  to  foreclose  a  first 
mortgage,  can  not,  by  filing  a  cross-bill  against  the  mortgagor,  obtain 
a  decree  for  deficiency  on  his  own  mortgage.'"  A  second  mortgagee 
upon  his  own  bill  to  foreclose  his  mortgage  after  a  sale  subject  to 
the  first  mortgage  may  have  a  deficiency  judgment  for  the  balance 
due.  He  can  not  have  a  judgment  for  such  balance  and  the  amount 
of  the  first  mortgage.'^  A  purchaser  at  foreclosure  sale  is  not  en- 
titled to  marshaling  of  securities  as  against  a  second  mortgagee.^^ 

§  1709c.  Persons  liable. — Persons  who  are  only  liable  for  the  debt 
after  the  mortgaged  property  has  been  applied  to  its  liquidation,  as, 
for  instance,  mortgagors  who  have  sold  the  land  to  others  who  have 
assumed  the  mortgage  debt,  have  a  right  to  require  the  sale  of  the 
whole  equity  of  redemption  for  that  purpose;  and  therefore  they  may 
require  the  joining  of  all  persons  who  have  any  interest  in  the  prop- 
erty, so  that  all  equities  in  it  may  be  extinguished.  Although  the 
ownership  is  in  doubt  or  disputed,  the  court  will  order  the  person  who 
appears  to  have  an  interest  in  the  land  to  be  brought  in.'' 

A  partner  may  properly  insist  that  a  mortgage  of  partnership 
property  to  secure  a  partnership  debt  shall  be  foreclosed  before  a 
personal  judgment  is  rendered  against  him  on  the  note.^*  "Where 
an  unincorporated  association  was  the  mortgagor,  and  its  members 
were  liable  for  its  debts  as  partners,  a  deficiency  judgment  was  ren- 
dered against  the  individuals  who  were  members  at  the  time  the 
mortgage  was  executed.'' 

™  Loeb  V.  Willis,  22  Hun  (N.  Y.)  ^  Continental   Ins.   Co.   v.   Reeve, 

508-  Frank  v.  Davis,  16  N.  Y.  S.  369;  149  App.  Div.  835,  134  N.  Y.  S.  78. 

Siewart  v.  Hamel,  33  Hun   (N.  Y.)  =»Kortriglit  v.  Smith,  3  Edw.   (N. 

44,  disapproved.  Y.)  402. 

=° Patrick    v.    National    Bank,    63  "Warren    v.    Hayzlett,    45    Iowa 

Nebr.  200,  88  N.  W.  183;   Stover  v.  234. 

Tompkins,  34  Nebr.  465,   51  N.  W.  '"Plagg  v.   St.  Elmo  Inv.   Co.,   95 

1040-    Sebring  v.  Conkling,  32  N.  J.  Cal.  xvii,  30  Pac.   579;    Goodlett  v. 

Eq   24  St.  Elmo  Inv.   Co.,  94   Cal.  297,  29 

"Kasson  v.  Tousey,  96  Wis.  511,  Pac.  505. 
71  N.  W.  894. 
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Upon  the  same  principle  it  has  been  held  that  a  defendant  who 
is  only  secondarily  liable  may  require  the  bringing  in  of  the  prin- 
cipal debtor,  if  within  the  jurisdiction  of  the  court,  for  the  purpose 
of  obtaining  against  him  a  judgment  for  deficiency.^" 

When  a  judgment  is  rendered  against  several  persons,  some  of 
whom  are  primarily  liable  and  others  only  secondarily,  the  judgment 
for  the  deficiency  should  provide  that  it  be  enforced  in  the  first  place 
against  the  principal  debtors,  and  then,  so  far  as  it  remains  unsatisfied 
only,  against  the  sureties  in  the  order  of  their  liability,  which  should 
also  be  fixed.  ^'  If  the  mortgagor  is  personally  liable  for  the  debt  se- 
cured by  the  mortgage,  he  should  be  first  looked  to,  to  satisfy  a  de- 
ficiency.^^ Where  there  are  joint  mortgagors,  and  only  part  of  them 
are  personally  liable  for  the  mortgage  debt,  the  deficiency  judgment 
should  be  rendered  only  against  those  who  are  so  liable.^* 

The  mortgagor  may  be  released  from  personal  liability  by  the  act 
of  the  mortgagee,^"  or  by  sale  of  the  premises  before  foreclosure,  to 
a  bona  fide  purchaser  who  assumes  the  debt.*^  The  decree  for  de- 
ficiency should  determine  the  order  of  liability  of  several  grantees  who 
have  successively  assumed  the  payment  of  the  mortgage  debt.*^ 

Where  there  are  several  makers  of  a  promissory  note  and  a  de- 
ficiency judgment  is  taken  against  one  of  them  only  and  the  case 
is  not  disposed  of  as  to  the  others  except  by  a  decree  for  foreclosure 
a  subsequent  suit  on  the  note  can  not  be  maintained  against  such 
others.*'  A  party  joining  in  a  mortgage  and  notes  can  not  escape 
personal  liability  by  a  private  understanding  between  himself  and  the 
other  mortgagors  that  he  should  be  liable  only  as  an  accommodation 

""Bigelow  V.   Bush,   6   Paige    (N.  payment).    See  also  Blake  v.  Askew 

Y.)  343.  (Ark.),  166  S.  W.  965. 

»'Luc©  V.  Hinds,   Clarke    (N.  Y.)  «Brereton  v.  Miller,  7  Utah  426, 

453;     Leonard    v.    Morris,    9  Paige  27  Pac.  81.    But  a  fictitious  convey- 

(N.  Y.)  90.    See  also  Jones  v.  Stein-  ance  to  an  irresponsible  party  will 

bergh,    1    Barb.    Ch.    (N.    Y.)    250;  not    relieve    the    mortgagor.     New 

Farnham  v.  Mallory,  5  Abb.  Pr.  (N.  Haven    Sav.    Bank   v.    Atwater,    51 

S.)    (N.  Y.)   380.  Conn.  429.     Where  a  purchaser  of 

'"Herber    v.    Christopherson,    30  realty  had  the  land  conveyed  to  a 

Minn.  395,  15  N.  W.  676;  Dougherty  straw  man  and  had  mortgages  exe- 

V.  Murphy,  10  Phila.  (Pa.)  509,  afEd.  cuted  by  him,  the  purchaser  and  not 

1  Wkly.  Notes  Cas.  593.  the  straw  man  was  held  personally 

'"Pinnerty  v.   Coughlin,   53   Iowa  liable  for  a  deficiency.    Dexter  Hor- 

751,  5  N.  W.  704;  Smith  v.  Allen,  72  ton  Nat.  Bank  v.  Seattle  Homeseek- 

Nebr.  170,  100  N.  W.  129.  ers  Co.  (Wash.),  144  Pac.  691. 

"Woodruff  V.  Stickle,  28  N.  J.  Bq.  «^ Youngs  v.  Public  Schools,  31  N. 

549;   Merchants'  Bank  v.  Weill,  168  J.  Eq.  290. 

N.  Y.  486,  57  N.  E.  749,  79  Am.  St.  » Travelers'  Ins.  Co.  v.  Mayo,  170 

605;   Cohen  v.  Hecht,  128  App.  Div.  111.  498,  48  N.  E.  917. 
511,  112  N.  Y.  S.  809  (extension  of 
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maker,  where  there  was  no  such  stipulation  in  the  mortgage,  or  notice 
thereof  to  the  mortgagee.** 

The  liability  of  the  payee  of  a  note,  who  indorses  it  and  gives  a 
mortgage  conditioned  for  its  payment  according  to  its  tenor,  is  re- 
garded as  primary,  and  not  merely  that  of  an  indorser.*'  But  it  has 
been  held  that  a  deficiency  decree  can  not  be  entered  against  the 
indorsers  of  a  note,  in  the  absence  of  a  statute.** 

An  infant's  disaffirmance  of  his  bond  and  mortgage  does  not  re- 
lieve a  surety  on  his  bond  from  liability  for  a  deficiency  arising  upon 
a  sale  of  the  mortgaged  property.*^ 

§  1710.  Third  parties  liable  on  mortgage  debt. — Third  persons 
liable  for  the  mortgage  debt  may  be  joined  as  defendants.  It  is  pro- 
vided by  statute  in  some  states,  that,  if  the  mortgage  debt  is  secured 
by  the  obligation  of  other  persons  than  the  mortgagor,  they  may  be 
made  parties  to  the  complaint,  and  a  deficiency  decree  rendered  against 
them.**  These  statutes  have  been  held  to  apply  to  a  guarantor,  in- 
dorser,  or  surety  for  the  mortgage  debt,  but  there  is  authority  contra.*" 
The  practice  codes  of  several  states  provide  that  the  plaintiff  may  unite 
in  the  same  complaint  several  causes  of  action  belonging  to  one  class 
of  actions,  as,  for  instance,  such  as  arise  out  of  the  same  transaction, 
or  transactions  connected  with  the  same  subject  of  action,  but  with 
the  qualification  that  each  cause  of  action  so  united  must  affect  all  the 
parties  to  the  action.  In  the  states  above  named  an  exception  is  made 
in  actions  for  the  foreclosure  of  mortgages.  It  is  generally  considered 
that,  without  this  exception  and  a  special  provision  for  this  case,  the 
holder  of  a  mortgage  could  not  join  a  third  party  liable  for  the  debt 
with  the  mortgagor  in  an  action  of  foreclosure,  for  the  purpose  of 
obtaining  a  judgment  for  a  deficiency  against  him.    An  action  against 

«Demond  v.  Crary,  9  Fed.  750.  states,  §§  1317-1366;  Wlnsor  v.  Lud- 

«  Robertson  v.  Cauble,  57  Ind.  420;  ington,  77  Mich.  215,  43  N.  W.  866; 

Zekind  v.  Newkirk,  12  Ind.  544.  Patrick  v.  Underwood,  17  Misc.  646, 

«Snell   v.   Ricbardson    (Fla.),   65  74  N.  Y.  St.  756,  40  N.  Y.  S.  193; 

So.  592.  Jones   v.    Stienbergh,    1    Barb.    ,Ch. 

"Kyger  v.  Sipe,  89  Va.  507,  16  S.  (N.  Y.)  250;  Halbach  v.  Trester,  102 

E.  627.     Per  Lewis,  P.:     "In  such  Wis.  530,  78  N.  W.  759;  Palmeter  v. 

a  case  the  disability  of  the  principal  Carey,  63  Wis.  426,  21  N.  W.  793,  23 

may   be    the   very   reason   why   the  N.  W.  586. 

surety  was  required  and  consented        "Union     Trust     Co.     v.     Detroit 

to  become   bound."     Citing   Brandt  Motor  Co.,  117  Mich.  631,  76  N.  W. 

Sur.,  §  128;   Davis  v.  Statts,  43  Ind.  112.     But  see  Walsh  v.  Van  Horn, 

103;'   Weed    Sewing    Mach.    Co.    v.  22    111.   App.    170;    Cottrell   v.    New 

Maxwell    63    Mo     486;     St.    Albans  London  Furniture  Co.,  94  Wis.  176, 

Bank  v.  Dillon,  30  Vt.  122.  68  N.  W.  874. 

«See     statutes    of    the     several 
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the  mortgagor  alone  in  which  a  decree  is  sought  for  the  sale  of  the 
property,  and  as  well  a  judgment  against  him  for  a  deficiency,  would 
not  embrace  different  causes  of  action,  but  different  remedies  for  the 
same  cause;  but  when  a  third  person  is  joined  for  the  purpose  of 
obtaining  a  judgment  against  him  for  a  deficiency,  it  is  considered, 
in  the  absence  of  such  express  provision,  that  there  is  a  misjoinder 
of  causes  of  action.  This  seems  to  be  the  distinction  established 
by  the  authorities.  When,  therefore,  the  code  of  a  state  does  not 
contain  such  express  provision,  a  judgment  for  a  deficiency  can  not 
be  obtained  against  any  persons  liable  for  the  debt  other  than  the 
mortgagor  himself.^"  The  only  remedy  against  a  third  person  liable 
for  the  mortgage  debt  is  by  a  separate  action  after  the  deficiency 
has  been  ascertained.  Objection  to  a  complaint  which  improperly 
joins  these  different  causes  of  action  must  be  taken  by  answer  or  de- 
murrer, or  it  will  be  deemed  to  be  waived  ;°^  and  if  there  be  no  such 
objection,  a  judgment  for  the  deficiency  may  be  Entered,  though  not 
expressly  authorized  by  any  statute.^^  Where  a  deficiency  decree  is 
taken  against  one  only  of  several  persons  jointly  liable,  the  others  are 
released.^* 

Mere  delay  on  the  part  of  the  mortgagee  to  foreclose,  when  he 
had  not  been  requested  to  do  so,  and  the  interest  has  been  paid,  does 
not  render  him  liable  for  a  loss  occasioned  by  a  fall  in  the  market 
value  of  the  property.^*  But  if  the  delay  has  been  great,  and  in  the 
meantime  interest  and  taxes  have  been  allowed  to  'accumulate  to  a 
large  amount,  and  other  persons  personally  bound  for  the  deficiency 
have  become  insolvent  and  the  property  has  greatly  depreciated,  an 
application  for  leave  to  sue  at  law  for  a  deficiency  after  foreclosure, 
which  by  statute  is  addressed  to  the  discretion  of  the  court,  will  be  de- 
nied.^= 

A  personal  judgment  for  a  deficiency  may  be  had  against  one  who 
in  assigning  a  mortgage  has  made  a  guaranty  of  it,'''  or  who  in 

"Doan  V.  Holly,  26  Mo.  186,  25  v.  Otoe  County  Nat.  Bank,  26  Fed. 

Mo.    357;    Faesl   v.   Goetz,   15   Wis.  202. 

231;    StUwell    v.    Kellogg,    14    Wis.  "  Baird  v.  McConkey,  20  Wis.  297. 

461;    Jesup  v.  City  Bank,  14  Wis.  »=  Gary  v.  Wheeler,  14  Wis.  281. 

831;   Gary  v.  Wheeler,  14  Wis.  281;  ™  Travelers'  Ins.  Co.  v.  Mayo.  170 

Borden  v.  Gilbert,  13  Wis.  670;  Pom-  111.  498,  48  N.  E.  917. 

eroy's  Remedies,   §   459.     See  also  "Merchants'  Ins.  Go.  v.  Hinman, 

McCarthy  v.  Garraghty,  10  Ohio  St.  34  Barb.  (N.  Y.)  410. 

438.      It   has   been   held,    however,  "^Collins'  Petition,  6  Abb.  N.  Gas. 

that  a  judgment  may  be  rendered  (N.  Y.)  227. 

against  a  third  party  in  the  absence  ""'  Ofl5cer  v.  Burchell,  12  Jones  & 

of  an   express   prohibition.     Hilton  S.  (N.  Y.)  575,  19  Alb.  L.  J.  57.   See 

ante  §  1432. 
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making  a  deed  of  the  property  has  covenanted  to  pay  a  mortgage 
upon  it.°^ 

If  judgment  is  prayed  for  against  all  the  makers  of  a  mortgage 
note,  but  judgment  is  entered  by  default  against  only  one  of  them, 
the  note  is  merged  in  the  judgment,  and  the  plaintiff  can  not  bring 
a  subsequent  action  against  the  other  makers.^* 

Where  land  has  been  conveyed  to  several  persons  as  tenants  in 
common,  though  described  as  constituting  a  certain  firm,  and  they 
have  assumed  the  payment  of  an  existing  mortgage,  a  judgment  for 
a  deficiency  can  not  be  rendered  against  the  partnership,  but  against 
the  individuals  constituting  the  partnership.^" 

In  a  suit  to  foreclose  a  mortgage  given  by  an  unincorporated  asso- 
ciation, the  individual  members  of  which,  as  well  as  the  association, 
are  made  defendants  to  the  suit,  a  deficiency  judgment  may  be  entered 
against  such  individual  members.*" 

An  agreement  by  a  mortgagee  not  to  take  a  deficiency  judgment 
against  the  mortgagor  does  not  prejudice  the  right  to  foreclose  the 
mqrtgage  and  sell  the  property."^ 

§  1711.     Jurisdiction  of  equity  to  decree  payment  of  balance. — In 

some  states,  a  court  of  equity  can  not,  without  statutory  authority, 
decree  the  payment  of  the  balance  that  may  remain  of  the  mort- 
gage debt  after  applying  the  proceeds  of  the  property  mortgaged,"^ 
unless  the  debt  was  such  that  a  court  of  chancery  would  have 
jurisdiction  of  it  and  could  enforce  it  independently  of  the  mort- 
gage.*^    A   foreclosure  in  equity  is  in  the  nature  of   a  proceed- 

"Kuener  v.  Smith,  108  Wis.  549,  v.  Dutch,  250  111.  326,  95  N.  B.  286, 

84  N.  W.  850.  35  L.  R.  A.   (N.  S.)  '413;    Mahaska 

°' Lawrence  v.   Beecher,  116   Ind.  County  v.   Bennett,   150   Iowa  216, 

312,  19  N.  E.  143.  129  N.  W.  838;   Morgan  v.  Wilkins, 

™La   Society  Prancaise  v.  Weid-  6  J.  J.  Marsh.   (Ky.)   28;   McGee  v. 

mann,  97  Cal.  507,  32  Pac.  583.  Davie,    4    J.    J.    Marsh.     (Ky.)    70; 

™  Flagg   V.    St.    Elmo    Investment  Downing  v.  Palmateer,  1  T.  B.  Mon. 

Co.,  95  Cal.  xvii,  30  Pac.  579;  Good-  (Ky.)   64;   Stark  v.  Mercer,  4  Miss, 

lett  V.  Investment  Co.,  94  Cal.  297,  377;  Dunkley  v.  Van  Buren,  3  Johns. 

29    Pac.    505.      If    the    decree    and  Ch.  (N.  Y.)  330;  Fleming  v.  Sitton, 

pleadings  do  not  clearly  show  who  1  Dev.  &  Bat.  Eq.    (N.  Car.)    621; 

were  the  members  of  the  associa-  Wisconsin  Loan  &c.  Assn.  v.  Pride, 

tion  when  such   obligation  was  in-  136  Wis.  102,  116  N.  W.  637.     See 

curred,    the    court  will  not  modify  also  Alexander  v.  Munroe,  54  Ore. 

the  decree,  but  remand  the  cause  500,  101  Pac.  903,  103  Pac.  514. 
for  further  proceedings.  "  Crutchfield    v.    Coke,    6    J.    J. 

«i  Mentzer  V.  Abbott,  20  Wash.  708,  Marsh.    (Ky.)    89;    Morgan  v.  Wil- 

54  Pac    762.  kins,  6  J.  J.  Marsh.   (Ky.)   28;    Du- 

«^  Orchard  v.  Hughes,  1  Wall.  (U.  rett  v.  Whiting,  7  T.  B.  Mon.  (Ky.) 

S.)  73,  17  L.  ed.  560;  Hunt  v.  Lewin,  547. 
4  Stew.  &  Port.  (Ala.)  138;  Strause 
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ing  in  rem,  and  is  not  intended  ordinarily  to  act  in  personam.  With- 
out the  aid  of  statute  or  of  circumstances  giving  equitable  jur- 
isdiction over  the  demand,  the  only  proper  remedy  for  the  deficiency 
is  by  action  at  law  upon  the  bond  or  note.^*  It  has  been  held,  accord- 
ingly, that  an  action  to  foreclose  a  railroad  mortgage,  given  to  trus- 
tees to  secure  the  payment  of  negotiable  bonds,  is  a  proceeding  in  rem, 
in  which  no  personal  judgment  for  a  deficiency  could  be  rendered."^ 
If,  however,  no  note,  or  bond,  or  other  legal  obligation  was  given,  or 
if  this  has  been  lost,  the  court- may  enforce  the  demand  as  an  equitable 
one  against  the  mortgagor  by  a  personal  decree  for  the  balance  re- 
maining unsatisfied.^'^  When  the  mortgaged  premises  have  been  sold  to 
one  subject  to  the  mortgage,  which  he  agrees  to  pay,  his  obligation 
inures  in  equity  to  the  benefit  of  the  holder  of  the  mortgage,  who  is 
entitled  upon  foreclosure  to  a  decree  against  such  purchaser  for  any 
deficiency  there  may  be  after  applying  to  the  debt  the  proceeds  of  the 
sale.  The  right  to  such  a  decree  is  upon  the  ground  that  the  claim  is 
purely  an  equitable  one.*' 

But  it  is  a  general  rule  that  a  court  of  equity,  having  obtained 
jurisdiction  to  foreclose  a  mortgage,  may  proceed  to  give  a  personal 
judgment  on  the  indebtedness  after  the  foreclosure  has  become  im- 
possible, the  property  having  been  exhausted  by  a  prior  mortgage.®' 
It  may  in  such  case  even  establish  legal  rights  and  grant  legal  rem- 
edies. Lord  Keeper  Nottingham  said:  ''When  this  court  can  deter- 
mine the  matter,  it  shall  not  be  the  handmaid  to  other  courts,  nor 
beget  a  suit  to  be  ended  elsewhere."®'  Though  the  equity  court  has 
acquired  jurisdiction  merely  to  enjoin  a  stay  of  sale  under  a  trust 

"  Webber  v.  Blanc,  39  Pla.  224,  22  » Welsh  v.  First  Div.  St.  Paul  &c. 

So.  655;    Strause  v.  Dutch,  250  111.  R.  Co.,  25  Minn.  314. 

326,  95  N.  E.  286,  35  L.  R.  A.   (N.  ""Crutchfield    v.    Coke,    6     J.     J. 

S.)   413   (debtor  not  served);   Cook  Marsh.  (Ky.)  89;  Waddell  v.  Hewitt, 

v.   Moulton,   64   111.   App.   429;    Ma-  2  Ired.  Eq.    (N.  Car.)   252. 

haska  County  v.  Bennett,  150  Iowa  "Hoy  v.  Bramhall,  19  N.  J.  Eq. 

216,  129  N.  W.  838;  Worthington  v.  563,  97  Am.  Dec.  687;  Klapworth  v. 

Lee,  2  Bland  (Md.)  678;  Johnson  v.  Dressier,  13   N.  J.  Eq.   62,   78  Am. 

Shepard,    35    Mich.    115;     Cobb    v.  Dec.   69;    Halsey  v.   Reed,   9   Paige 

Duke,  36  Miss.  60,  72  Am.  Dec.  157;  (N.  Y.)  446.    By  a  subsequent  stat- 

Bukheimer  v.  Ashcraft,  5  Ohio  Dec.  ute  (Nix.  Dig.,  p.  119)   of  1866,  the 

526;    Wisconsin  Loan  &c.  Assn.  v.  power  of  the  court  in  such  cases  is 

Pride,  136  Wis.  102,  116  N.  W.  637.  recognized  and  extended.     See  also 

In  South  Carolina  a  practice  grew  Stiger  v.  Mahone,  24  N.  J.  Eq.  426. 

up  in  the  equity  courts  of  rendering  "Hayden  v.  Snow,  9  Biss.  (U.  S.) 

a  decree  for  the  deficiency,  though  511;   Beecher  v.  Lewis,  84  Va.  630, 

this   was   "confessedly   a   departure  6    S.   E.   367;    Walters   v.   Farmers' 

from  the  procedure  of  the  English  Bank,  76  Va.  12. 

Chancery."    Wightman  v.  Gray,  10  «°  Parker  v.  Dee,  2  Ch.  Cas.  200. 
Rich.  Eq.  (S.  Car.)  518. 
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deed  until  certain  accounts  have  been  settled,  it  may  tHen  proceed  to 
give  full  relief,  and  may  render  a  personal  decree  for  a  balance  due 
above  the  amount  received  from  the  sale  of  the  property.'" 

Generally,  as  already  stated,  there  are  statutes  giving  authority 
to  render  judgments  for  the  deficiency  not  only  against  the  mort- 
gagor, but  also  against  any  other  person  who  has  assumed  the  pay- 
ment of  the  debt,  or  who  has  become  a  guarantor  or  surety  of  it,''^ 
or  has  made  any  collateral  undertaking  for  the  payment  of  it.'^  Such 
a  statute  does  not  authorize  a  decree  against  a  person  who  has  an 
attachment  lien  on  the  mortgaged  premises,  and  who  has  promised 
to  buy  the  mortgage.  The  breach  of  such  promise  only  renders  the 
promisor  liable  for  damages,  and  this  liability  can  not  be  litigated  in 
a  suit  to  foreclose  a  mortgage.''^ 

Any  defense  which  prevails  against  a  general  decree  of  foreclosure 
will  generally  be  equally  good  against  a  personal  decree  for  the  debt; 
and  there  may  be  defenses  to  the  latter  which  are  not  good  against  the 
former.'* 

§  1712.     Purchaser  subject  to  debt  without  express  assumption. — 

One  who  has  bought  subject  to  the  debt  merely  is  not  liable  for  it.  A 
decree  for  the  deficiency  can  not  be  rendered  against  a  subsequent  pur- 
chaser or  mortgagee  unless  he  has  assumed  the  payment  of  the  mort- 
gage debt.'^  To  become  personally  bound  for  the  mortgage  debt,  the 
purchaser  of  incumbered  property  must  knowingly  and  intentionally 
assume  the  mortgage,'"  and  the  fraudulent  insertion  of  an  agreement 
to  assume  the  mortgage,  without  the  purchaser's  knowledge  or  con- 
sent, can  not  render  him  liable."   Whether  a  personal  responsibility 

'"Beecher  v.  Lewis,  84  Va.  630,  6  135    N.    W.    7S8,    Ann.    Cas.    1914C, 

S.  E.  367.  1104;    Nesson  v.   Millen,   205   Mass. 

"  Jehle  v.  Brooks,  112  Mich.  131,  515,  91  N.  E.  995;  Emley  v.  Mount, 

70   N.  W.   440;    Corning  v.   Burton,  32  N.  J.  Eq.  470;  Mount  v.  Potts,  23 

102  Mich.  86,  62  N.  W.  1040;    Jar-  N.  J.  Eq.  188;  Van  Eman  v.  Mosing, 

man  v.  Wiswall,  24  N.  J.  Eq.  267;  36  Okla.  555,  129  Pac.  2;   Rabb  v. 

Jones  V.  Stienbergh,  1  Barb.  Ch.  (N.  Texas  Loan  &c.  Co.  (Tex.  Civ.  App.), 

Y.)   250;   Bristol  v.  Morgan,  3  Bdw.  96  S.  W.  77.     See  also  Jenkins  v. 

Ch.    (N.    Y.)    142;    Sauer   v.    Stein-  Bishop,  136  App.  Div.  104,  120  N.  Y. 

bauer,  14  Wis.  70.     See  ante  §  1709.  S.  825.    See  ante  §§  735-738. 

'^Curtis  V.  Tyler,  9  Paige  (N.  Y.)  "Albany  City  Sav.  Inst.  v.  Bur- 

432.  dick,  87  N.  Y.  40;  Connor  v.  Dakota 

"  Winsor  v.   Ludington,  77  Mich.  Nat.  Bank,  7  S.  Dak.  439,  64  N.  W. 

215,  43  N.  W.   866.  519. 

"As  where  the  mortgage  is  void  "Wilson  v.  Randolph,  38  N.  J.  Eq. 

for  usury.    Mann  v.  Cooper,  1  Barb.  287;   Parker  v.  Jenks,  36  N.  J.  Eq. 

Ch.  (N.  Y.)  185.  398;  Bull  v.  Titsworth,  29  N.  J.  Eq. 

'=  Hiberiiia  Sav.  &c.  Soc.  v.  Dickin-  73;   Van  Horn  v.  Powers,  26  N.  J. 

son,  167  Cal.  616,  140  Pac.  265;  Fitz-  Eq.  257. 
gerald  v.  Flanagan,  155  Iowa  217, 
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is  assumed  is  in  all  cases  a  question  of  intention,  and,  unless  the 
parties  have  declared  this  attention  by  words  appropriate  and  suffi- 
cient to  express  it,  there  can  be  no  such  liability.  If  the  deed  simply 
says  the  land  is  subject  to  a  certain  mortgage,  then  the  cases  all  agree 
that  the  purchaser  is  not  personally  bound  to  pay  it.'*  The  addition 
of  the  further  words,  "which  has  been  estimated  as  a  part  of  the  con- 
sideration money  of  this  conveyance,  and  has  been  deducted  there- 
from," does  not  import  anything  more.'^^ 

A  decree  which  finds  the  sum  due  on  the  mortgage,  and  requires 
a  subsequent  purchaser  to  pay  it  by  a  day  named,  and,  if  he  does  not, 
that  the  mortgaged  premises  be  sold,  is  not  a  personal  decree  against 
the  purchaser,  but  an  alternative  one,  giving  him  the  option  to  pay 
the  money  or  suffer  the  property  to  be  sold.*" 

The  mortgagee's  right  to  proceed  in  equity  against  one  who  has 
assumed  to  pay  his  mortgage  does  not  embrace  a  claim  to  the  pur- 
chase-money on  a  sale  of  the  mortgaged  premises  by  the  owner.'^ 

§  1713.  Assumption  of  mortgage  by  grantee. — If  there  are  words 
in  the  deed  importing  that  the  grantee  is  to  pay  the  mortgage  to  which 
the  land  is  subject,  he  is  deemed  to  have  entered  into  an  express  un- 
dertaking to  do  so  by  the  mere  acceptance  of  the  deed  without  having 
signed  it.  No  precise  or  formal  words  are  necessary.  If  they  show 
an  intention  that  the  grantee  shall  pay  the  debt,  he  thereby  becomes 
personally  liable  for  it;*^  and  his  liability  may  be  enforced  in  a  fore- 
closure suit  by  a  judgment  for  a  deficiency.**  To  entitle  the  mort- 
gagee to  a  deficiency  judgment  against  the  subsequent  purchaser,  there 
must  be  an  agreement  by  the  purchaser  to  pay  the  mortgage  which 

"Hull  V.  Alexander,  26  Iowa  569.  595;    Halsey  v.  Reed,   9  Paige    (N. 

"Belmont  v.  Coman,  22  N.  Y.  438,  Y.)  446;  Curtis  v.  Tyler,  9  Paige  (N. 

78  Am.  Dec.  213.  Y.)    432;    Blyer    v.    MonhoUand,    2 

»» Glover  v.  Benjamin,  73  111.  42;  Sandf.  Ch.    (N.  Y.)    478;    Baber  v. 

Gochenour  v.  Mowry,  33  111.  331.  Hanle,  163  N.  Car.  588,  80  S.  E.  57; 

«'Emley  v.   Mount,   32   N.  J.  Eq.  Connor  v.  National  Bank,  7  S.  Dak. 

470.  439,  64  N.  W.  519.    See  also  Hibernia 

'=  Miller  v.  Thompson,  34  Mich.  10;  Sav.  &c.  Soc.  v.  Dickinson,  167  Cal. 

Albany  City  Sav.  Inst.  v.  Burdick,  616,  140  Pac.  265;  Southern  Indiana 

87  N.  Y.  40;    Ricard  v.  Sanderson,  Loan  &c.  Inst.  v.  Roberts,  42   Ind. 

41  N.  Y.  179;  Belmont  v.  Coman,  22  App.  653,  86  N.  E.  490.    See  ante  §§ 

N.  Y.  438,  78  Am.  Dec.  213;    Law-  741,  748  et  seq. 

rence  v.  Fox,  20  N.  Y.  268;  Trotter  «» Rockwell  v.  Blair  Sav.  Bank,  31 

V.  Hughes,  12  N.  Y.  74,  62  Am.  Dec.  Nebr.  128,  47  N.  W.  641;   Cooper  v. 

137;    Vail  v.   Poster,   4   N.   Y.   312;  Foss,  15  Nebr.  515,  19  N.  W.  506; 

Newton  v.  Kruse,  147  N.  Y.  S.  1061;  Palmeter  v.  Carey,  63  Wis.  426,  21 

Marsh   v.    Pike,    10    Paige    (N.   Y.)  N.  W.  793,  23  N.  W.  586. 
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would  enable  the  mortgagee  to  maintain  an  action  against  him  for 
the  amount  of  the  deht.^* 

Usually  the  assumption  clause  is  embodied  in  the  purchaser's  deed, 
but  the  same  result  is  accomplished  if  he  accepts  the  conveyance  "sub- 
ject to"  the  mortgage,  and  agrees  to  pay  it,*'  or  if  he  accepts  a  deed 
"subject  to"  all  liens  and  incumbrances  of  record,*"  or  if  he  agrees  to 
hold  the  grantor  harmless  against  the  mortgage.*'  It  has  been  held 
that  a  parol  assumption  of  the  mortgage  debt  by  the  grantee,  as  part 
of  the  consideration  for  his  purchase,  was  sufficient  to  render  him 
liable  for  a  deficiency.** 

But  a  judgment  can  not  be  rendered  against  such  grantee  unless  the 
plaintiff  alleges  his  liability,  and  serves  a  summons  upon  him  to  an- 
swer such  allegation.*"  If  a  personal  judgment  is  not  asked  for  and 
only  a  decree  of  foreclosure  is  entered,  this  can  be  amended  subse- 
quently only  on  motion  and  notice  to  the  defendant.*" 

No  judgment  for  a  deficiency  can  be  rendered  against  a  purchaser 
from  the  mortgagor,  where  the  defendant  in  his  answer  and  in  his 
testimony  has  denied  that  he  assumed  the  mortgage  debt,  and  the  only 
eviaence  to  the  contrary  is  the  testimony  of  the  mortgagor  that  in 
purchasing  the  land  and  executing  the  mortgage  he  was  acting  as 
agent  for  such  purchaser,  and  with  the  purpose  of  conveying  to  him, 
as  he  afterward  did ;  that  he  had  purchased  other  land  for  him  in  the 
same  way,  and  he  had  always  assumed  the  mortgages  thereon;  and 
where  it  does  not  otherwise  appear  that  the  mortgagor  acted  in  this 
particular  transaction  as  agent  for  such  purchaser.®^ 

When  such  grantee  is  not  made  a  party  to  the  foreclosure  suit, 
and  a  judgment  for  a  deficiency  is  recovered  against  the  grantor,  he 
is  entitled  to  recover  the  same,  with  costs  of  foreclosure  of  the  grantee, 
in  a  suit  at  law.  A  statute  such  as  exists  in  New  YorV^  prohibiting 
proceedings  at  law  without  leave  of  court  for  the  recovery  of  the  debt 
after  a  decree  has  been  entered  in  a  suit  to  foreclose  the  mortgage,  has 

"Green  v.  Hall,  46  Nebr.  89,  63  347;   Brunson  v.  Ferguson,  2  N.  J. 

N.  "W.  119.  L.  J.  121. 

"  Fulare  County  Bank  v.  Madden,  "  Southward  v.  Jamison,  66  Ohio 

109  Cal    312,  41  Pac.  1092;   Rourke  St.   290,   64   N.   E.    135;    Brewer   v. 

V  Coulton   4  111   App.  257.  Maurer,  38  Ohio  St.  543,  654;  Fisher 
' "  Styles  V.  Price,  64  How.  Pr.  (N.  v.  White,  94  Va.  236,  26  S.  E.  573. 

Y  )  227  °°  Scamman  v.  Bonslett,   118  Cal. 
'«'  Hopkins  v.  Warner,  109  Cal.  1S3,  93,  50  Pac.  272,  62  Am.  Rep.  226. 

41  Pac.  868.  "Thomson  v.  Bettens,  94  Cal.  82, 

«■  Ketchani  v.  Brooks,  27  N.  J.  Eq.     29  Pac.  336. 

«  2  Rev.  Stat.  191,  §  155. 
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no  application  to  such  a  suit  by  the  grantor.  It  applies  only  to  a  suit 
by  the  holder  of  the  mortgage.®* 

If  the  mortgagee  does  not  ask  for  a  personal  judgment  against  the 
grantee,  it  may  be  inferred  that  he  is  satisfied  with  the  security  upon 
the  property  and  a  judgment  against  the  mortgagor,  and  that  he 
abandons  his  claim  against  the  vendee.'* 

If  a  mortgagee,  upon  assigning  the  mortgage,  has  guaranteed  the 
payment  of  it,  the  amount  of  his  liability,  in  case  he  has  received 
less  than  the  face  of  the  mortgage,  may  be  limited  to  the  amount  he 
received,  with  interest.'" 

If  the  grantee  upon  purchasing  a  part  of  the  mortgaged  premises 
assumes  a  certain  part  of  the  mortgage  debt,  his  liability  is  limited 
to  the  sum  assumed.  If  upon  a  subsequent  foreclosure  of  the  mort- 
gage he  purchases  the  same  part  of  the  premises  already  conveyed  to 
him,  the  mortgagee  can  claim  of  him  as  a  deficiency  only  the  differ- 
ence between  the  sum  assumed  by  him,  with  interest  thereon  from 
the  date  at  which  this  part  of  the  mortgage  became  primarily  his  own 
debt,  and  the  like  sum  paid  by  him  at  the  foreclosure  sale.°° 

"Where  the  value  of  the  mortgaged  property  consisted  chiefly  in  a 
building  on  the  land,  a  purchaser  who  removed  the  building  was  held 
guilty  of  waste  and  personally  liable  for  a  deficiency  on  foreclosure.'^ 

§  1714.  Conveyance  as  security. — It  does  not  matter,  as  regards 
the  personal  liability  of  one  who  has  assumed  to  pay  the  mortgage, 
that  he  took  the  deed  of  the  equity  of  redemption  merely  as  security 
for  an  indebtedness  owing  to  him  by  the  firm  of  which  the  mortgagor 
was  a  member ;''  though  under  other  circumstances,  when  the  convey- 
ance was  intended  to  operate  merely  as  a  mortgage,  the  reservation 
by  the  grantor  of  the  right  to  pay  the  debt,  and  thereby  discharge  the 
obligation  to  pay  the  prior  mortgage,  has  been  held  to  be  inconsistent 
with  the  idea  that  the  assumption  was  for  the  benefit  of  the  prior 
mortgagee." 

§  1715.     Note,  bond,  covenant  or  collateral  obligation  to  pay. — If 

there  be  no  bond,  note,  or  other  separate  agreement  in  writing,  or 

"Campbell  v.  Smith,  71  N.  Y.  26,  ""New      Jersey      Sinking      Fund 

27  Am.  Rep.  5;  Comstock  v.  Drohan,  Comrs.  v.  Peter,  32  N.  J.  Eq.  113. 

71  N.  Y.  9,  8  Hun  373.  »'  Edler  v.  Hasche,  67  Wis.  653,  31 

"  Searing  v.  Benton,  41  Kans.  758,  N.  W.  57. 

21  Pac.  800.  •'Ricard  v.  Sanderson,  41  N.  Y. 

»=  Goldsmith   v.    Brown,    35    Barb.  179.     See   also   Campbell  v.   Smith, 

(N.  Y.)  484;  Rapelye  v.  Anderson,  4  8  Hun  6,  71  N.  Y.  26,  27  Am.  Rep.  5. 

Hill  (N.  Y.)  472.  ''See  ante  §  757. 
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covenant  in  the  mortgage  for  the  payment  of  the  mortgage  debt/  or 
the  mortgage  secures  the  notes  of  third  persons,^  there  can  ordinarily 
be  no  personal  judgment  for  any  deficiency.  But  if  the  defendant 
appears  in  the  action  and  consents  to  such  a  judgment,  it  is  valid.* 
There  can  be  no  personal  judgment  in  case  the  mortgagee  has  agreed 
with  the  mortgagor  to  give  up  the  notes,  and  to  look  to  the  property 
only;*  or  has  released  the  mortgagor  from  all  personal  liability;'  or 
in  case  the  debt  is  barred  by  the  statute  of  limitations."  A  decree  for 
a  deficiency  can  not  be  entered  where  there  are  several  mortgagees,  not 
jointly  interested  in  the  mortgage,  but  severally  interested  in  specific 
amounts  payable  to  each.'' 

When,  however,  the  debt  exists  independently  of  the  mortgage, 
though  not  evidenced  by  any  writing,  the  deficiency  not  satisfied  by  a 
sale  of  the  land  may  be  recovered  by  action.^ 

The  fact  that  the  mortgagor  has  sold  the  property  to  another,  who 
has  agreed  to  pay  the  mortgage,  does  not  prevent  the  entry  of  a  de- 
ficiency decree  against  the  mortgagor,  unless  the  mortgagee  has  re- 
leased him.^ 

Where  by  oral  agreement  between  three  persons  to  purchase  certain 
real  estate  on  joint  account  as  a  speculation,  and  to  divide  the  profits 
in  proportion  to  the  amounts  contributed,  the  title  is  taken  in  the 
name  of  one  of  the  purchasers,  who  personally  gives  his  bond  and 
mortgage  to  secure  a  portion  of  the  purchase-money,  the  mortgagee 
can  not  recover  judgment  for  a  deficiency  arising  from  a  foreclosure 
sale  against  the  others  whose  names  did  not  appear  upon  the  papers.^" 

In  several  states  it  is  provided  by  statute  that  no  mortgage  shall 
be  construed  as  implying  a  covenant  for  the  payment  of  the  sum 
intended  to  be  secured;  and  when  there  is  no  express  covenant  for 
such  payment  contained  in  the  mortgage,  and  no  bond  or  other  sep- 
arate instrument  to  secure  the  payment  has  been  given,  the  remedies 

^Hunt  V.   Jjewin,   4    Stew.   &  P.  Mich.   265;    Wiswell  v.   Baxter,   20 

(Ala.)    138;    Hoag  v.   Starr,  69   111.  Wis.  680. 

362;    Fletcher  v.   Holmes,   25    Ind.  '  Shelden  v.  Brskine,  78  Mich.  627, 

458;    Weil  v.   Churchman,   52   Iowa  44  N.  W.  146. 

253,  3  N.  W.  38;  Clay  v.  Hildebrand,  =  Savage  v.  Stone,  1  Utah  35. 

34  Kans   694,  9  Pac.  466;  Shelden  v.  "Connecticut  Mut.  L.  Ins.  Co.  v. 

Erskine,  78  Mich.  627,  44  N.  W.  146;  Tyler,  8  Biss.   (U.  S.)   369. 

Hardinger  v.  Ziegler,   8  Ohio  Dec.  "  Williams  v.  Gillies,  75  N.  Y.  197, 

214.    See  ante  §§  72,  678,  750.  8  N.  Y.  Weekly  Dig.  12,  reversing  L3 

^'Metz  v   Todd,  36  Mich.  473.  Hun  422,  53  How.  Pr.  429;  Reeves  v. 

=  Fletcher  v.  Holmes,  25  Ind.  458.  Wilcox,  35  Nebr.  779,  53  N.  W.  978. 

*  Moore  v   Reynolds,  1  Cal.  351.  See  also  Webber  v.  Lawrence,  118 

» Brown  v.  Winter,  14  Cal.  31.  Mich.  630,  77  N.  W.  266. 

"Michigan  Ins.  Co.   v.   Brown,   11 
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of  the  mortgagee  are  confined  to  the  lands  mentioned  in  the  mort- 
1 11 


If  the  mortgage  or  note  contains  a  stipulation  that  the  mortgagee 
shall  only  hold  the  mortgaged  premises  for  payment  of  the  debt,  or 
that  a  general  execution  shall  not  issue  upon  foreclosure,  no  personal 
liability  can  arise  for  a  deficiency.^^  If  there  is  an  understanding  that 
the  mortgagee  shall  accept  the  mortgaged  property  in  satisfaction  of 
the  debt  in  consideration  of  services  rendered,  and  to  be  rendered,  by 
the  mortgagor,  and  the  mortgagee  for  two  or  three  years  afterward 
accepts  such  services,  knowing  that  the  mortgagor  was  giving  them  in 
the  belief  that  he  had  been  released,  the  mortgagee  is  estopped  there- 
after to  assert  the  contrary,  and  to  claim  a  deficiency  upon  a  sale.^^ 

A  mortgagor  who  has  received  a  discharge  in  bankruptcy  pending 
foreclosure  proceedings  is  not  liable  to  a  decree  for  deficiency.^* 

§  1716.  Judgment  for  deficiency  against  nonresident. — A  judgment 
for  a  deficiency  can  not  be  rendered  against  a  nonresident  who  has  not 
appeared,  nor  been  served  with  process  within  the  state.  The  court  in 
such  case  has  no  jurisdiction  of  the  person,  and  the  remedy  is  confined 
to  a  foreclosure  and  sale  of  the  land.^°    When  so  provided  by  statute. 


"California:  Civ.  Code  1906,  § 
2928. 

Indiana:  Burns'  Rev.  Stat.  1914, 
§  1134;  Harrison  Bldg.  &c.  Co.  v. 
Lackey,  149  Ind.  10,  48  N.  B.  254; 
Fletcher  v.  Holmes,  25  Ind.  458. 

Michigan:  Howell's  Stat.  1914,  § 
10822. 

North  Dakota  and  South  Dakota: 
Comp.  tiaws  1887,  §  4351. 

Oregon:  Lord's  Ore.  Laws  1910, 
§  7106. 

New  York:  4  Birdseye's  Consol. 
Law  1909,  p.  5060,  §  249.  This  pro- 
vision is  construed  not  to  mean  that, 
in  the  absence  of  an  express  cove- 
nant or  separate  obligation  for  the 
payment  of  the  debt,  a  personal 
action  can  not  be  maintained  for  a 
mortgage  debt  when  proved  by  com- 
petent evidence,  whether  in  writing 
or  parol;  but  that  an  action  for  a 
debt  secured  by  mortgage  can  not 
be  sustained  merely  by  the  produc- 
tion of  the  mortgage,  when  it  con- 
tains no  express  covenant  to  pay 
the  debt."  Demond  v.  Crary,  9 
Fed.  750.  When  the  covenant  does 
not  amount  to  an  express  covenant 
to  pay,  no  judgment  for  a  deficiency 


can  be  had.  Mack  v.  Austin,  95  N. 
Y.  513.  See  also  Spencer  v.  Spencer, 
95  N.  Y.  353;  Vrooman  v.  Dunlop,  30 
Barb.  (N.  Y.)  202. 

Tennessee:  A  personal  decree  for 
a  deficiency  is  valid  in  such  case. 
Taylor  v.  Rountree,  15  Lea  (Tenn.) 
725. 

Wisconsin:    Stat.  1913,  §  2204. 

Wyoming:  Comp.  Stat.  1910,  § 
3687. 

"Moore  V.  Reynolds,  1  Cal.  351; 
Elmore  v.  Higgins,  20  Iowa  250; 
Kennion  v.  Kelsey,  10  Iowa  443; 
Seieroe  v.  First  Nat.  Bank,  50  Nebr. 
612,  70  N.  W.  220;  Abbott's  Estate, 
24  Pa.  Co.  Ct.  401. 

"Keasebey  v.  Wilkinson,  51  N.  J. 
Eq.  29,  27  Atl.  642. 

"  Prentis  v.  Richardson,  118  Mich. 
259,  76  N.  W.  381. 

'"Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565;  Blumberg  v.  Birch, 
99  Cal.  416,  34  Pac.  102;  Anderson 
V.  Goff,  72  Cal.  65,  13  Pae.  73; 
Belcher  v.  Chambers,  53  Cal.  639; 
Williams  v.  Follett,  17  Colo.  51,  28 
Pac.  330;  Denny  v.  Ashley,  12  Colo. 
165,  20  Pae.  331;  Lawrence  v.  Fel- 
lows, Walk.    (Mich.)    468;    Bartlett 
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a  judgment  obtained  against  a  nonresident  upon  service  by  publica- 
tion might  be  enforced  against  his  property  in  the  state.^*  Such  a 
judgment  would  generally  impose  upon  him  no  personal  liability. 
But  it  has  been  held  that  due  process  of  law  to  deprive  one  of  his 
property  does  not  necessarily  require  the  personal  service  of  notice  of 
the  proceedings.^^ 

One  who  gives  a  mortgage  to  secure  the  payment  of  his  own 
liabilities  is  personally  and  directly  liable  at  law,  and  the  demand 
may  be  enforced  against  him  by  suit  in  any  jurisdiction  where  serv- 
ice can  be  had;  but  one  who  has  only  purchased  mortgaged  land 
subject  to  the  incumbrances  is  not  personally  liable,  though  if  he  has 
promised  to  pay  the  mortgage  he  may  be  made  a  defendant  in  fore- 
closure if  he  can  be  found  in  the  jurisdiction  where  the  land  lies,  and 
a  decree  may  be  rendered  against  him  for  any  deficiency  after  sale.^° 

A  judgment  for  a  deficiency  against  a  nonresident  intermediate 
purchaser  invalid  by  reason  of  failure  of  service  upon  him  is  a  bar  to  a 
subsequent  action  against  him  to  recover  the  deficiency.^' 

§  1717.  Judgment  against  administrator  of  mortgagor. — ^TJpon  the 
decease  of  the  mortgagor,  though  the  administrator  or  executor  be  a 
party  to  the  bill,  no  binding  judgment  can  be  entered  against  him  for 

V.  Splcer,  75  N.  Y.  528;  Schwinger  per  Cooley,  J.:  "In  order  to  enable 
V.  Hlckok,  53  N.  Y.  280;  Carpenter  the  mortgagee  to  enforce  any  such 
v.  Meacham,  111  "Wis.  60,  86  N.  W.  equity  against  the  purchasers,  it  is 
552.  The  case  of  Reynolds  v.  Dletz,  necessary  that  the  purchasers  and 
34  Nebr.  265,  51  N.  W.  747,  does  not  the  land  mortgaged  be  within  the 
contravene  this  principle.  In  that  same  jurisdiction.  No  personal  de- 
case  ten  persons  had  purchased  a  cree  can  be  made  in  one  jurisdic- 
tract  of  land  for  $20,000,  and,  as  a  tion  against  parties  not  personally 
part  of  the  consideration,  had  as-  served,  or  not  submitting  volun- 
sumed  a  mortgage  on  the  property,  tarily  by  appearance.  There  is 
the  title  being  taken  in  the  name  therefore  m  this  case,  where  the 
of  a  trustee;  and  it  was  held  that  purchasers  of  the  land  reside  in 
each  was  liable  for  his  proportion-  Michigan  and  the  land  is  in  Illinois, 
ate  share  of  the  mortgage  debt.  The  neither  a  direct  liability  of  the  pur- 
liability  in  that  case  results  from  chasers  to  the  defendant,  nor  a 
the  nature  of  the  contract.  contingent  liability,   except  such  as 

"  Martin  v  Pond,  30  Fed.  15.  See  depends  upon  the  voluntary  action 
also  Boswell  v.  Otis,  9  How.  (U.  S.)  of  the  purchasers  themselves. 
836  13  L  ed  164;  In  re  Linforth,  Whatever  liability  they  may  incur 
87  Fed  386-  Latta  v.  Tutton,  122  at  some  future  time,  when  the  in- 
Cal  279  54  Pac  844,  68  Am.  St.  30;  cumbrances  are  foreclosed,  by  vol- 
Bissell  V  Briggs,  9  Mass.  462,  6  untarily  going  into  the  state  of  Ill- 
Am    Dec '  88  inois  and  submitting  to  the  service 

"United     States     Trust     Co.     v.  of  process  there,  none  exists  against 

United  States  Fire  Ins.  Co.,  18  N.  them  now,  either  presently  or  con- 

Y     199       See    also    Schwinger    v.  tingently,  m  this  state.' 

Hlckok'  53  N  Y   280.  "Carpenter  v.  Meacham,  111  Wis. 

"Booth    V.    Conn.    Mut.    Life  Ins.  60,  86  N.  W.  552. 
Co.,  43  Mich.  299,  302,  5  N.  W.  381, 
25 — Jones  Mtg. — Vol.  III. 
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any  deficiency  remaining  after  application  of  the  proceeds  of  sale.  A 
claim  for  the  deficiency  must  be  presented  under  the  proceedings  for 
the  administration  of  the  estate.^"  The  suit  can  be  prosecuted  against 
executor  or  administrator  only  for  the  purpose  of  reaching  the  property 
and  subjecting  it  to  sale,  or  for  determining  the  amount  of  the  de- 
ficiency. A  judgment  for  deficiency  may  be  essential  as  the  basis  of 
a  subsequent  proceeding  to  enforce  payment  from  the  estate.^^  "If 
the  court  can  render  a  judgment  and  order  execution  against  the  prop- 
erty of  the  deceased  in  the  hands  of  the  administrator,  the  mortgagee 
first  foreclosing  would  in  effect  get  priority  of  payment  out  of  the 
estate,  not  only  as  against  general  creditors,  but  as  against  all  mort- 
gagees later  in  foreclosing,  though  in  the  same  class  of  creditors."^^ 
If  no  judgment  for  a  deficiency  is  taken,  and  no  claim  is  made  upon  the 
estate  of  the  deceased  mortgagor,  the  demand  is  barred  at  the  ex- 
piration of  the  time  allowed  for  enforcing  debts  against  the  estate, 
and  the  administrator  can  not  afterward  obtain  leave  to  sell  land  for 
the  payment  of  such  debt.^* 

N^either  can  a  mortgagee  in  such  case  have  his  judgment  declared 
a  lien  upon  surplus  money  arising  from  the  foreclosure  of  a  mort- 
gage upon  other  lands  given  by  the  deceased  mortgagor  to  another 
mortgagor;^*  but  where,  as  in  New  York,  resort  may  be  had  to  the 
heirs  and  devisees  after  failure  to  collect  out  of  the  personal  estate, 
and  where,  too,  a  surplus  is  regarded  as  belonging  to  the  heirs  rather 
than  the  executor  or  administrator  of  a  deceased  mortgagor,  an  ac- 
tion may  be  maintained  against  the  heirs  or  devisees,  in  which,  if 

^^  Chapman    v.    Pennle,    106    Cal.  quently  barred,  the  administration 

xvii,    39  Pac.   14;    Pechaud  v.  Rin-  is  not  entitled  to  a  discharge  of  the 

quet,  21  Cal.  76;   Fallon  v.  Butler,  mortgage.      Bowen    v.    Julius,    141 

21  Cal.  24,  81  Am.  Dec.  140;   Cowell  Ind.  310,  40  N.  E.  700. 

V.   Buckelew,   14  Cal.   640;    Hill  v.  ='"Weir  v.  Field,  67  Miss.  292,  7 

Townley,   45   Minn.   167,   47   N.   "W.  So.  355;   Glacius  v.  Pagel,  88  N.  Y. 

653;    Null  v.   Jones,   5   Nebr.   500;  434;   Lockwood  v.  Fawcett,  17  Hun 

Mut.  Life  Ins.  Co.  v.  Howell,  32  N.  J.  (N.  Y.)  146. 

Bq.  146;  Leonard  v.  Morris,  9  Paige  ''Per  Mr.  Justice  Perkins,  in  New- 

(N.  Y.)  90.     See  also  In  re  Steiner,  kirk  v.   Burson,   21   Ind.   129.     See 

147  N.  Y.  S.  200;    In  re  Piper,  208  also  Rhodes  v.   Evans,   Clarke   Ch. 

Pa.  636,  57  Atl.  1118.    But  see  Hodg-  (N.  Y.)  168.   This  is  at  any  rate  the 

don   V.   Heidman,   66    Iowa   645,   24  rule    before   the    expiration    of   the 

N.  W.  257;   Weir  v.  Field,  67  Miss,  period  limited  for  the  settlement  of 

292,  7  So.  355;   Glacius  v.  Fogel,  88  the    estates    of    deceased    persons. 

N.  Y.  434;  Colgan  v.  Dunne,  50  Hun  Hathaway  v.  Lewis,  2  Disney  (Ohio) 

443,   21   N.   Y.   St.   315,   3   N.   Y.    S.  260. 

309;    Johnson  v.   Corbett,   11  Paige  "Roberts  v.  Flatt,  142  111.  485,  32 

(N.  Y.)    265.     If  the   claim   is  not  N.  E.  184. 

made  against  the  estate  of  the  de-  ^''Fliess  v.  Buckley,  24   Hun    (N. 

ceased   mortgagor '  within   the   time  Y.)    514,  22  Hun  551. 
allowed,    and    the    claim    is    conse- 
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they  are  insolvent,  the  court  may  invest  such  surplus  moneys  to  be 
held  by  the  officer  and  applied  in  satisfaction  of  the  judgment.^^ 

No  judgment  can  be  had  against  a  purchaser  from  the  mortgagor 
unless  he  has  assumed  the  payment  of  the  debt.^'  Nor  can  such  judg- 
ment be  had  against  the  heir  or  devisee  of  a  deceased  mortgagor,'''^ 
vrithout  proof  that  he  has  voluntarily  incurred  a  personal  responsibil- 
ity,^' or  that  he  has  received  the  proceeds  of  the  mortgage  or  some 
part  thereof  for  his  own  use.^^  The  claim  for  a  deficiency  should  be 
presented  and  enforced  as  a  claim  against  the  mortgagor's  estate  in. 
the  probate  court.^" 

§  1718.  Personal  judgment  against  wife  of  mortgagor. — A  per- 
sonal judgment  against  the  wife  is  erroneous  when  the  mortgage  was 
executed  by  her  with  the  husband  upon  his  own  land  to  secure  his  own 
debt.  She  is  properly  made  a  party  to  the  suit  for  the  purpose  of 
concluding  her  rights  of  dower,  but  is  not  a  party  in  any  other  sense.^^ 
A  married  woman  is  not  liable  for  a  deficiency,  where  the  considera- 
tion for  the  note  and  mortgage,  given  by  herself  and  husband,  does 
not  inure  to  her  private  use  or  benefit  her  separate  property.^^  And 
before  a  judgment  can  be  rendered  against  her  on  her  bond  or  note 
made  jointly  with  her  husband,  it  must  appear  affirmatively  from  the 
allegations  and  evidence  that  the  debt  was  her  own  proper  debt,  or 
related  to  her  separate  estate.'^  Neither  can  such  a  judgment  be  en- 
tered against  a  widow  of  the  mortgagor,  who  with  his  heirs  is  made  a 

''Fliess  v.  Buckley,  24  Hun  (N.  Minn.  212,  39  N.  W.  399;  Relnig 
Y.)  514,  22  Hun  551.  In  New  York,  v.  Hecht,  58  Wis.  212,  16  N.  W.  548. 
under  1  Rev.  Stat.,  p.  749,  §  4,  the  See  also  Pierce  v.  Coryn,  139  111. 
mortgagee  can  maintain  an  action  App.  445;  Lockwood  v.  Pawcett,  17 
for  the  amount  of  a  deficiency  judg-  Hun  (N.  Y.)  146. 
ment  directly  against  the  heir,  '"^  Adams  v.  Fry,  29  Fla.  318,  10 
without  resorting  to  the  mortga-  So.  559;  O'Brian  v.  Fry,  82  111.  274; 
gor's  estate,  unless  the  mortgage  Wright  v.  Langley,  36  111.  381;  Em- 
debt  is  directed  hy  the  ancestor's  mett  v.  Yandes,  60  Ind.  548;  Pat- 
will  to  he  paid  from  his  estate.  Hau-  ton  v.  Stewart,  19  Ind.  23S;  Kirk  v. 
selt  V.  Patterson,  11  N.  Y.  S.  105.  Fort  Wayne  Gas  Light  Co.,  13  Ind. 

^'''Burkham     v.     Beaver,    17   Ind.  56;    Key   v.    Addicks,    8    Ind.    521; 

367;  Carleton  v.  Byington,  24  Iowa  Knox  v.  Moser,  69  Iowa  341,  28  N. 

172.  W.  629;  Neitzel  v.  Hunter,  19  Kans. 

='' Pillow  V.  Sentelle,  49  Ark.  430,  221.    See  ante  §  111. 

5   S.  W.   783;    Alexander  v.  Frary,  ^^Loizeaux  v.  Fremder,  123  Wis. 

9    Ind.    481;    Hill    v.    Townley,    45  193,  101  N.  W.  423. 

Minn.  167,  47  N.  W.  653;   Leonard  =«Mack  v.  Austin,  29  Hun  (N.  Y.) 

v.  Morris,  9  Paige  (N.  Y.)  90.  534;    Manhattan   Life   Ins.    Co.    v. 

"^Reinig  v.  Hecht,  38  Wis.  212.  Glover,  14  Hun  (N.  Y.)  153;  Avery 

s'Tatum  V.  Gibbs,  19  Ky.  L.  695,  v.  Vansickle,  35  Ohio  St.  270;  Franke 

41  S.  W.  565.  V.  Neisler,  97  Wis.   364,  72  N.  W. 

">  Hill  V.  ToWnley,  45  Minn.  167,  887.    In  People's  BIdg.  Assn.  v.  Bill. 

47  N.  W.  653;  Fern  v.  Lenthold,  39  ing,  104  Mich.   186,  62  N.  W.  373, 
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party  to  the  suit  after  his  death  ;^*  nor  against  the  heirs.^'  But  if  a 
married  woman  is  herself  one  of  the  mortgage  debtors,  and  the  mort- 
gage was  foE  the  benefit  of  her  separate  estate,  and  she  is  possessed 
of , separate  property  other  than  that  mortgaged,  a  personal  judgment 
may  properly  be  rendered  against  her  for  the  deficiency.^'  But  no 
obligation  on  her  part  can  be  implied  from  an  agreement  that  certain 
lands  conveyed  by  her  husband  and  herself  as  security  for  his  debt 
shall  be  reconveyed  to  her  alone  on  repayment  of  the  debt,  although  the 
agreement  purports  to  make  her  liable  for  the  advances;  especially 
where  by  statute  no  covenant  for  the  payment  of  the  debt  secured  can 
be  implied  in  a  mortgage.^'  The  burden  of  proving  that  the  loan  or 
debt  was  a  benefit  to  the  wife's  separate  estate  is  upon  the  mortgagee.^* 
A  judgment  against  the  husband,  upon  a  joint  note  of  himself 
and  wife,  does  not  merge  the  right  to  charge  the  wife's  separate  estate 
with  the  payment  of  the  note,  in  a  subsequent  action  against  her, 
especially  if  her  obligation  in  such  case  be  regarded,  not  as  a  legal  one, 
but  merely  an  obligation  enforcible  in  equity.'® 

§  1719.     Judgment  for  part  of  debt  not  due — Limitations. — No 

judgment  can  be  rendered  for  such  parts  of  the  debt  as  are  not  due.*" 
The  court  can  only  direct  at  what  time  and  upon  what  default  any 
subsequent  judgment  and  execution  may  issue.*^  But  if  the  mortgage 
provides  that,  upon  default  in  payment  of  any  instalment  of  the  mort- 
gage debt  or  of  interest,  the  whole  debt  shall  immediately  become  due 
and  payable,  a  personal  judgment  may  be  entered  for  the  whole  debt 

where  a  mortgage  was  upon  land        "Avery  v.  Vansickle,  35  Ohio  St. 

owned    by    husband    and    wife    as  270. 

tenants  by .  the  entirety,  and  both        "  Farmers'   L.   &c.   Co.   v.   Grape 

executed  the  mortgage  and  the  bond.  Creek  Coal  Co.,  65  Fed.  717,  13  C.  C. 

a  decree  against  the  husband  alone  A.  87;    Tobin  v.  Smith,  1  Ohio  S. 

was  allowed,  without  reforming  the  &  C.  PI.  Dec.  675,  1  Ohio  N.  P.  75; 

mortgage  or  bond  or  the  pleadings.  Packard  v.  Kinzie  Ave.  Heights  Co., 

See  ante  §  111.  96  Wis.  114,  70  N.  W.  1066;  Danforth 

»*  Pillow  v.  Sentelle,  49  Ark.  430,  v.  Coleman,  23  Wis.  528. 

5  S.  W.  783;  Brown  v.  Orr,  29  Cal.        "Danforth   v.    Coleman,   23   Wis. 

120;    Randall    v.    Bourquardez,    23  528;    Skelton  v.  Ward,  51  Ind.  46. 

Fla.  264,  2  So.  310,  11  Am.  St.  879.  The  case  of  Allen  v.  Parker,  11  Ind. 

""  Alexander  v.  Frary,  9  Ind.  481.  504,  in  which  it  was  said  that  judg- 

°' Payne   v.    Burnham,    62    N.   Y.  ment   might   be    rendered    for   the 

69,   74;    Jones  v.   Merritt,   23   Hun  amount  due,    and    to   become    due, 

(N.  Y.)  184;  Merchants'  Nat.  Bank  is  questioned  in  Thompson  v.  Davis, 

V.  Raymond,  27  Wis.  567.  29  Ind.  264;  and  the  judgment  spo- 

"'  Howe  V.  Lemon,  37  Mich.  164.  ken  of  was  not    a    personal    judg- 

"Opelousas  Nat.  Bank  v.  Fahey,  ment,   but  one  authorizing  a  sale. 

129  La.  225,  55  So.  772,  Ann.  Cas.  "It  is  only  so  far  as  the  sale  of  the 

1913B,  687.  mortgaged    premises    is    concerned, 

when  the  premises  are  indivisible. 
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upon  a  default  in  payment  of  the  first  instalment  of  principal  or  in- 
terest.*2 

There  can  be  no  judgment  for  a  deficiency  when  an  action  upon 
the  debt  is  barred  by  the  statute  of  limitations.**  A  statute  limiting 
the  time  for  commencing  an  action  for  a  deficiency  begins  to  run  from 
the  date  of  the  foreclosure  decree.**  Unreasonable  delay  may  also 
defeat  an  action  for  a  deficiency,  but  delay  within  the  statutory  period 
is  immaterial.*^ 


§  1719a.  Amount  of  judgment — Deduction  of  taxes. — ^The  amount 
of  the  deficiency  is  the  balance  of  the  mortgage  debt  remaining  unpaid 
after  satisfaction  of  costs,  expenses,  taxes  and  other  liens,  and  applica- 
tion of  the  net  proceeds  to  the  mortgage  debt.*"  If  the  mortgagee  has 
released  part  of  the  mortgaged  premises  without  the  mortgagor's 


that  the  debt  can  be  collected  be- 
fore it  becomes  due."  Skelton  v. 
Ward,  51  Ind.  46. 

■^Darrow  v.  Scullin,  19  Kans.  57. 
But  it  is  not  an  error  of  which  the 
mortgagor  can  complain  that  judg- 
ment is  rendered  only  upon  the  first 
instalment. 

*■  Michigan  Ins.  Co.  v.  Brown,  11 
Mich.  266;  Slingerland  v.  Sherer, 
46  Minn.  422,  49  N.  "W.  237;  Hul- 
bert  V.  Clark,  57  Hun  558,  11  N.  Y. 
S.  417;  Emmons  v.  Hawk,  62  W.  Va. 
526,  59  S.  E.  519.  See  also  Albert 
V.  Patterson,  167  Mich.  162,  132  N. 
W.  548;  Hinkle  v.  Champion,  42  N. 
J.  Eq.  610,  8  Atl.  656;  Stumpf  v. 
Hallahan,  101  App.  Div.  383,  91  N. 
Y.  S.  1062,  afed.  185  N.  Y.  550,  77 
N.  E.  1196.  But  see  Birnie  v.  Main, 
29   Ark.   591. 

"Smith  V.'  Pegg,  111  Mich.  232, 
69  N.  W.  488;  Thompson  v.  Chees- 
man,  15  Utah  43,  48  Pac.  477.  See 
also  Pochin  v.  Conley,  74  Nebr.  429, 
104  N.  W.  878  (statute  runs  from 
confirmation);  Wheeler  v.  Ellis,  56 
N.  J.  L.  28,  27  Atl.  911;  Bache  v. 
Doscher,  41  N.  Y.  Super.  'Ct.  150. 
Such  a  statute  is  a  bar  to  an  action 
for  a  deficiency  brought  in  another 
state,  where  the  mortgagor  resides. 
Stumpf  V.  Hallahan,  101  App.  Div. 
383,  91  N.  Y.  S.  1062;  Sea  Grove 
Bldg.  &c.  Assn.  V.  Stockton,  148  Pa. 
St.  146,  23  Atl.  1063. 

"Gurley  v.  Robertson,  178  Ala. 
326,  59  So.  643;  Quinnin  v.  Quinnin, 
144  Mich.  232, 107  N.  W.  906  (fifteen 


years) ;  Wallace  v.  Field,  56  Mich. 
3,  22  N.  W.  91;  Eastern  Banking 
Co.  V.  Bobbins  (Nebr.),  149  N.  W. 
779  (fourteen  yaars  laches);  New- 
ton V.  Evers,  77  Misc.  619,  137  N.  Y. 
S.  507  (twenty  year  limitation). 
See  also  Koelsch  v.  Kendall,  76 
Misc.  367,  136  N.  Y.  S.  838. 

"Frank  v.  Davis,  135  N.  Y.  275, 
31  N.  E.  1100,  17  L.  R.  A.  306; 
Sidenberg  v.  Ely,  90  N.  Y.  257,  43 
Am.  Rep.  163;  Marshall  v.  Davies, 
78  N.  Y.  414,  58  How.  Pr.  231;  Will- 
iams v.  Townsend,  31  N.  Y.  411; 
Robinson  v.  Ryan,  25  N.  Y.  320; 
Eagle  Fire  Ins.  Co.  v.  Pell,  2  Edw. 
Ch.  (N.  Y.)  631;  Faure  v.  Winans, 
Hopk.  Ch.  (N.  Y.)  283,  14  Am. 
Dec.  545;  Brevoort  v.  Randolph,  7 
How.  Pr.  (N.  Y.)  398;  Weed  v. 
Hornby,  35  Hun  (N.  Y.)  580;  Burr 
V.  Veeder,  3  Wend.  (N.  Y.)  412; 
Bailey  v.  Block,  104  Tex.  101,  134 
S.  W.  323;  Evans  v.  Roanoke  Sav. 
Bank,  95  Va.  294,  28  S.  E.  323;  Kas- 
son  V.  Tousey,  96  Wis.  511,  71  N.  W. 
894.  See  also  Eastern  Banking  Co.  v. 
Robbins  (Nebr.),  149  N.  W.  779  (en- 
tire  proceeds  applied  to  prior  liens). 
The  rule  is  not  altered  by  the  fact 
that  the  property  sold  for  less  than 
its  real  value;  and  the  court  can 
not  enter  a  decree  for  the  balance 
after  deducting  the  market  value. 
Currie  v.  Sisson,  34  N.  J.  Eq.  578; 
Snyder  v.  Blair,  33  N.  J.  Eq.  208. 
See  also  Rohrer  v.  Strickland  (Va.), 
82  S.  E.  711.  The  amount  sought 
to  be  recovered  need  not  be  indorsed 
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consent,  he  must  credit  the  latter  with  the  value  of  the  released  portion, 
before  he  is  entitled  to  a  deficiency  decree.*^ 

In  ascertaining  the  amount  of  the  deficiency,  unpaid  taxes  and 
assessments  upon  the  property  should  be  deducted  from  the  proceeds 
of  the  sale.  This  is  the  rule  even  when  it  is  sought  to  collect  the  de- 
ficiency from  the  mortgagor  after  he  has  conveyed  the  property 
subject  to  the  mortgage,  which  the  grantee  has  assumed  to  pay,  and 
such  grantee  has  allowed  the  premises  to  become  incumbered  by  taxes 
and  assessments.*'  It  is  doubtful  whether,  in  such  case,  a  notice  to 
the  mortgagee  and  request,  after  the  mortgage  has  fallen  due,  to  fore- 
close it,  would  avail  to  impose  upon  him  the  damages  resulting  to  the 
mortgagor  from  the  accumulation  of  taxes  and  other  liens  upon  the 
property.  It  seems  probable  that  the  mortgagor  has  no  remedy  ex- 
cept to  protect  himself  by  paying  the  mortgage  debt,  and  becoming 
subrogated  to  the  rights  of  the  mortgagee.'**  Where  a  deficiency  judg- 
ment is  erroneously  entered  for  too  large  an  amount,  the  error  is 
curable  by  remittitur.^" 

In  rendering  a  judgment  for  a  deficiency,  the  owner  of  the  equity 
of  redemption  can  not  be  charged  with  rents  and  profits  collected  by 
him  previous  to  the  entry  of  the  mortgagee  or  the  appointment  ef  a 
receiver,  on  the  ground  that,  having  the  possession  with  the  rents  and 
profits,  he  should  apply  these  to  keeping  down  the  taxes  and  interest 
on  the  mortgage."^ 

§  1720.  lien  of  judgment  for  deficiency. — A  mere  forclosure  de- 
cree, which  does  not  provide  for  any  deficiency,  does  not  create  a  lien 
upon  the  real  property  of  the  defendant  generally.''^  The  decree  for  a 
deficiency  of  proceeds  does  not  have  the  force  and  effect  of  a  judg- 
ment at  law  so  as  to  become  a  lien  until  the  deficiency  is  ascertained.^^ 

upon  the  summons.    Orcutt  v.  Pols-  71;    Kirby  v.  Runals,  140   111.   289, 

ley,   59   Nebr.   575,   81   N.  W.   616;  29  N.  B.  697;  Karnes  v.  Harper,  48 

Caldwell   v.   Peaslee,   24   Ohio   Cir.  111.   527;    Kraner   v.    Chambers,    92 

Ct.  641.  Iowa  681,   61  N.  W.  373;    Gray  v. 

"Woodward  v.   Brown,   119   Cal.  Toomer,  5  Rich.  L.   (S.  Car.)   261; 

283,  51  Pac.  2,  542,  63  Am.  St.  108.  Huntington  V.  Meyer,  92  "Wis.  557,  66 

« Cornell    v.    Woodruff,  77    N.  Y.  N.  W.  500. 
203;  Ebert  v.   Hanneman,  69  Misc.        '^Winston  v.   Browning,   61   Ala. 

223,   125   N.   Y.   S.   237.     See   also  80;  Hershey  v.  Dennis,  53  Cal.  77; 

Fleishhauer  v.  Doellner,  9  Abb.  N.  Hibberd  v.  Smith,  50  Cal.  511;   Cul- 

Cas.    (N.  Y.)    372.  ver  v.  Rogers,  28  Cal.  520;   Chapin 

"Marshall   v.    Davies,    78    N.   Y.  v.  Broder,  16  Cal.  403;    Mutual  L. 

414.  Ins.  Co.  T.  Downing,  44  N.  J.  Bq. 

^^  Mosely   v.    Shoonhoven,    12    III.  604,  17  Atl.  1104;  New  York  Mutual 

App.  113.  Life  Ins.  Co.  v.  Hopper,  43  N.  J.  Bq. 

"Argall  V.  Pitts,  78  N.  Y.  239.  387,  12  Atl.   528;    Mutual  Life  Ins. 

"'Hamberger    v.    Easter,    57    Ga.  Co.  v.  Southard,  25  N.  J.  Bq.  337; 
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This  deficiency  can  only  be  ascertained  from  the  sale,  and  the  judg- 
ment becomes  a  lien  upon  the  other  property  of  the  debtor  only  from 
the  time  it  is  docketed."* 

By  the  practice  generally  adopted,  no  further  action  by  the  court 
is  necessary  after  the  amount  of  the  deficiency  is  reported,  but  the 
clerk  may  issue  an  execution  for  it  without  further  order/"  In  some 
states  the  mortgagee  may  take  a  decree  fixing  the  amount  due,  and 
directing  a  sale,  and  then,  after  the  sale,  apply  for  a  further  decree 
fixing  the  deficiency  and  granting  an  execution  for  this;  or  he  may 
take  a  judgment  at  once  for  the  whole  amount  due,  from  which  the 
officer  making  the  sale  deducts  the  proceeds  of  it,  and  in  that  way 
ascertains  the  deficiency;""  and  no  further  proceedings  are  necessary 
on  the  part  of  the  court  to  ascertain  the  deficiency.  A  decree  that 
a  certain  sum  is  due  to  plaintiS,  and  that  the  mortgaged  property 
be  sold  and  applied  thereon,  there  being  no  provision  for  docketing 
a  judgment  for  any  deficiency,  is  not  a  personal  judgment  against 
defendant."^ 

Inasmuch  as  the  personal  decree  and  execution  can  not  precede  a 
sale  of  the  premises,  where  equity  required  that  the  remedy  against 
the  mortgagor  upon  his  bond  should  be  first  exhausted,  proceedings 
in  the  foreclosure  suit  were  suspended,  to  give  time  for  the  plain- 
tiil's  bringing  a  suit  at  law  upon  the  bond."* 

When  a  mortgage  upon  a  homestead  is  satisfied  by  a  foreclosure 
sale  and  there  is  a  subsequent  redemption  by  the  mortgagor,  the 
homestead  rights  again  attach  upon  the  property,  and  a  judgment 
for  a  deficiency  does  not  create  any  lien  upon  the  property  as  against 
the  homestead  exemption."' 

§  1721.    Remedy  against  one  personally  liable  for  mortgage  debt. — 

The  personal  remedy  may  be  enforced  without  foreclosure  against  one 

Bell  V.   Gilmore,   25  N.  J.  Eq.   104.  "Baird  v.  McConkey,  20  Wis.  297. 

See  also  Fletcher  v.  Holmes,  25  Ind.  See  also  Burdick  v.  Burdick,  20  Wis. 

458;  Roll  v.  Rea,  57  N.  J.  L.  647,  32  348.     In  Michigan  the  complainant 

Atl.  214.  may  take  out  execution  for  the  de- 

"  Cormerais    v.    Genella,    22    Cal.  ficiency  at  any  time  within  ten  years. 

116;  Rollins  v.  Forbes,  10  Cal.  299;  Wallace  v.  Field,  56  Mich.  3. 

Rowe  T.   Table   Mt.   Water  Co.,   10  "Rowland  v.  Leiby,  14  Cal.  156. 

Cal.  441;   Cotes  v.  Bennett,  183  111.  See  also  Creighton  v.  Hershfleld,  2 

82,  87,  55  N.  E.  661  (quoting  text) ;  Mont.  386. 

Fuller   V.   Hull,   19   Wash.   400,   53  "Tolman  v.   Smith,  85   Cal.   280, 

Pac.  666.    In  New  York  the  lien  of  24  Pac.  743. 

a  deficiency  judgment  exists  only  ten  ^  Vanderkemp  v.  Shelton,  Clarke 

years  from  the  filing  of  the  referee's  (N.  Y.)   321. 

report  of  sale.    Koelsch  v.  Kendall,  ™  Marlowe  v.  Benagh,  60  Ala.  323; 

76  Misc.  367,  136  N.  Y.  S.  838.  Hershey  v.  Dennis,  53  Cal.  77;  Mar- 
tens V.  Gilson,  13  Nev.  489. 
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who  has  made  himself  personally  liable  for  the  payment  of  a  mortgage 
debt,  and  even  without  joining  the  mortgagor  as  defendant.*"  A 
judgment  rendered  in  a  foreclosure  suit  against  the  mortgagor  is  com- 
petent evidence  of  the  amount  of  the  mortgage  debt,  and  of  the  amount 
of  the  deficiency  remaining  after  a  sale  of  the  property,  in  a  separate 
suit  by  the  mortgagor  against  one  who  has  assumed  the  debt,  and  was 
not  a  party  to  the  foreclosure  suit.°^  An  action  may  be  maintained 
against  a  guarantor  of  the  mortgage  note  or  debt,  for  recovery  of  a 
deficiency  arising  upon  foreclosure  sale.°^ 

But  under  the  codes  of  some  states,  as,  for  instance,  those  of  New 
York  and  Michigan,  when  the  mortgagee  has  voluntarily  refrained 
from  asking  in  his  foreclosure  suit  for  a  decree  for  any  deficiency,  or 
has  voluntarily  omitted  to  join  one  who  had  become  liable  for  the  debt, 
some  satisfactory  reason  should  be  given  for  permitting  him  to  in- 
stitute a  separate  action  at  law  for  its  recovery."^  Such  leave  will  not 
be  granted  when  it  appears  that  the  deficiency  has  been  created  in  part 
or  wholly  by  interference  of  the  holder  of  the  mortgage  to  prevent 
others  from  bidding  at  the  foreclosure  sale."* 

In  some  states  a  personal  judgment  can  be  had  only  in  the  form  of 
a  judgment  for  a  deficiency."' 

™Burr  V.  Beers,  24  N.  Y.  178,  80  ™Innes  v.  Stewart,  36  Mich.  285; 

Am.  Dec.  327;   Lawrence  v.  Fox,  20  Comstock  v.  Drohan,  8  Hun  373,  71 

N.    Y.    268;    Siewert   v.    Hamel,    33  N.  Y.  9;   Equitable  Life  Ins.  Co.  v. 

Hun    (N.  Y.)    44.  Stevens,   63  N.   Y.   341;    In  re  Col- 

"  Comstock  V.  Drohan,  8  Hun  (N.  lins,  17  Hun  (N.  Y.)  289.    See  ante 

Y.)   373,  71  N.  Y.  9.  §  1223. 

'^Collins'  Petition,  6  Abb.  N.  Cas.  "Innes  v.  Stewart,  36  Mich.  285. 

(N.  Y.)   227.     Such  an  action  upon  ""Duecker  v.  Goeres,  104  Wis.  29, 

a     contract     of     guaranty,     is    not  80  N.  W.  91;  Laycook  v.  Parker,  103 

within  a  statute  prohibiting  a  per-  Wis.  161,  79  N.  W.  327;  Stats.  1898, 

sonal  action  for  a  deficiency  until  §  2203. 
after    foreclosure.     Adams   v.   Wal- 
lace, 119  Cal.  67,  51  Pac.  14. 


CHAPTEE  XXXIX 

STATUTORY  PEOVISIONS  EELATING  TO  POWER  OF   SALE  MORTGAGES 
AND  TRUST  DEEDS 

I.    Introductory,  §  1723 
II.    Statutory  Provisions  in  the  Several  States,  §§  1733-1763a 

I.    Introductory 

Section 

1722.  Necessity  of  powers  of  sale  in 
English  mortgages. 

§  1722.    Necessity  of  powers  of  sale  in  English  mortgages. — In 

England  a  mortgage  is  now  considered  incomplete  without  a  power  of 
sale ;  and  in  fact  since  Lord  Cranworth's  Act,^  in  1860,  and  the  Con- 
veyancing and  Law  of  Property  Act  of  1881,  all  mortgages  are  in 
effect  made  power  of  sale  mortgages,  for  these  acts  provide  for  a 
statutory  power  of  sale  in  all  mortgages,  if  and  so  far  as  a  contrary 
intention  is  not  expressed  by  the  terms  and  provisions  of  the  mort- 
gage deed. 

The  general  objects  of  these  statutes  can  not  be  too  highly  com- 
mended ;  and  it  is  to  be  hoped  that  statutes  in  similar  form,  but  more 
liberally  framed,  may  be  enacted  in  this  country.  A  power  provided 
by  statute,  while  it  would  prevent  the  cumbering  of  the  records 
with  the  elaborate  provisions  in  common  use  for  enforcing  the  security, 

*  23  &  24  Vict.,  ch.  145.   This  act,  though    the    fact    that    deeds    are 

it  is  said,  has  been  of  practical  use  charged  for  according  to  their  length 

only  in  some  few  cases,  where  the  is  supposed  by  an  English  writer 

mortgage  deed  contained  no  power  to  have  had  something  to  do  with 

of  sale;  for  a  special  power  of  sale  the  failure,  not  only  of  this  provi- 

is  almost  universally  given  by  the  slon,  but  of  others  made   with  the 

deed,  even  since  this  act,  for  a  more  like  intent  to  shorten  papers  used 

expeditious  mode  of  obtaining  the  in  conveyancing.     In  a  subsequent 

money  is  demanded.    So  far  as  the  statute,  25  &  26  Vict.,  ch.  53,  a  power 

act   was    intended    to    shorten   the  of  sale   intended  to  operate  under 

mortgage  deed,  it  has  wholly  failed,  the  foregoing  statute  is  given  In  a 

Greenwood's  Prac.  of  Conveyancing,  form  of  mortgage  annexed  to  the 

55.    It  has  been  suggested  that  this  act  as  follows:     "C.  D.  shall  have 

failure  of  the  statute  is  due  in  part  power  to  sell  on  default  of  payment 

to   the   intense   caution    and   deep-  of  the  principal  or  interest,  or  any 

rooted  conservatism  which  is  always  part  thereof  respectively." 
found     among     conveyancers;      al- 
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would  make  securities  more  certain,  and  therefore  more  valuable  to 
both  parties ;  for  the  construction  of  such  a  power  would  soon  be  set- 
tled, and  settled  for  the  whole  community.  Some  protection  might 
be  afforded  the  mortgagor  at  the  same  time ;  but  too  much  legislation 
in  this  respect  would  be  much  worse  than  none  at  all,  for  the  efficacy 
and  simplicity  of  this  remedy  might  be  easily  destroyed.  Even  now 
in  a  few  states  the  exercise  of  the  power  is  so  restricted  and  hedged 
about  with  provisions  in  regard  to  notice,  the  conduct  of  the  sale,  and 
redemption  afterward,  that  this  remedy  is  only  a  little  better,  perhaps, 
than  the  cumbersome  and  expensive  process  by  equitable  suit.  The 
only  states  in  which  a  statutory  power  of  sale  has  been  provided  are 
Virginia  and  West  Virginia.  The  statute  is  the  same  in  both  states, 
the  latter  state  having  adopted  the  statute  of  the  former.  This  stat- 
ute applies  to  trust  deeds  only,  as  this  form  of  security  has  in  those 
states  wholly  superseded  the  use  of  mortgages.  It  provides  in  a  few 
simple  terms  for  the  sale  of  the  property  by  the  trustee  whenever,  after 
default,  the  creditor  may  require  it;  and  for  the  application  of  the 
proceeds  to  the  payment  of  the  debt,  the  compensation  of  the  trustee, 
and  the  rendering  of  the  surplus  to  the  debtor.  In  its  brevity  and  sim- 
plicity this  statute  is  to  be  commended. 

II.    Statutory  Provisions  in  the  Several  States 


Section 

1723.  Alabama. 
1723a.  Arizona. 

1724.  Arkansas. 

1725.  California, 

1726.  Colorado. 

1727.  Connecticut. 

1729.  Delaware. 

1730.  District  of  Columbia. 

1731.  Florida. 

1732.  Georgia. 
1732a.  Hawaii. 
1732b.  Idaho. 

1733.  Illinois. 

1734.  Indiana. 

1735.  Iowa. 

1736.  Kansas. 

1737.  Kentucky. 

1738.  Louisiana. 

1739.  Maine. 

1740.  Maryland. 

1741.  Massachusetts. 

1742.  Michigan. 

1743.  Minnesota. 


Section 

1744.  Mississippi. 

1745.  Missouri. 

1746.  Montana. 

1747.  Nebraska. 

1748.  Nevada. 

1749.  New  Hampshire. 

1750.  New  Jersey. 

1751.  New  York. 

1752.  North  Carolina. 
1752a.  North  Dakota. 

1753.  Ohio. 

1754.  Oregon. 

1755.  Pennsylvania. 

1756.  Rhode  Island. 

1757.  South  Carolina. 
1757a.  South  Dakota. 

1758.  Tennessee. 

1759.  Texas. 

1760.  Vermont. 

1761.  Virginia. 

1762.  West  Virginia. 

1763.  Wisconsin. 
1763a.  Wyoming. 


§  1723.     Alabama. — The  usual  form  of  mortgage  now  used  in  Ala- 
bama contains  a  power  of  sale  authorizing  foreclosure  without  the  in- 
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tervention  of  a  court,  by  publication  of  a  notice.  Deeds  of  trust  are 
also  in  use.  The  power  to  sell  is  part  of  the  security,  and  may  be 
executed  by  any  person  who,  by  assignment  or  otherwise,  becomes  en- 
titled to  the  money  secured.^  Property  sold  under  a  power  is  subject 
to  redemption  for  two  years,  in  the  same  way  as  when  sold  under  decree 
of  foreclosure  in  chancery.* 

§  1723a.  Arizona.* — All  mortgages  of  real  property  with  powers 
of  sale  in  the  mortgage,  and  all  deeds  of  trust  in  the  nature  of  mort- 
gages, may,  at  the  option  of  the  mortgagees  or  cestui  que  trusts,  as 
the  case  may  be,  be  foreclosed  in  the  proper  courts  and  the  property 
sold  in  the  same  manner  in  all  respects  as  in  case  of  ordinary  mort- 


AU  sales  of  property  made  by  virtue  of  a  mortgage  with  a  power  of 
sale,  or  by  the  trustee  named  in  a  trust  deed,  in  pursuance  of  the  pro- 
visions of  such  mortgage  or  trust  deed,  shall  be  valid  and  binding  on 
the  mortgagors  and  grantors  in  such  trust  deed,  and  all  persons 
claiming  under  them,  and  shall  foreclose  all  right  and  equity  of  re- 
demption of  the  property  so  sold :  provided  that  the  right  and  equity 
of  redemption  shall  be  allowed  the  same  as  under  judicial  foreclosure. 

§  1724.  Arkansas. — Power  of  sale  mortgages  are  in  use  as  are  also 
trust  deeds  which  must  be  acknowledged  and  recorded  the  same  as 
mortgages.  Such  mortgages  may  also  be  enforced  by  a  suit  in  equity." 
The  statute  requires  appraisement  before  sale,  and  a  sale  without  it  is 
void.  The  property  must  not  sell  for  less  than  two-thirds  of  the  ap- 
praised value  thereof. 

'Code  1896,  §  1040;   Code  1907,  §  Bailey  v.  Timberlake,  74  Ala.  221. 

4896.    A  sale  under  a  power  is  a  fore-  This  statutory  right  of  redemption 

closure.  Woodruff  v.  Adair,  131  Ala.  must  be  exercised  within  two  years, 

530,   32    So.   515.   A  power   of  sale  and  there  is  no  exception  in  favor 

passes  to  the  assignee  of  the  mort-  of  persons  under  the  disability    of 

gage.    Hartley  v.  Matthews,  96  Ala.  infancy,     coverture,  insanity,     etc. 

224,  11   So.  452.    An  administrator  Mewburn   v.   Bass,   82   Ala.    622,   2 

may  sell  under  the  power,  though  So.  520.    See  ante  §  1322. 

by  its  terms  it  runs  only  to   the  *Rev.   Stat.   1901,   §§   3272.   3273; 

mortgagee,  "his  heirs  and  assigns."  Rev.  Stat.  1913,  §§  411!,  4114,  4145. 

Lewis  V.  Wells,  50  Ala.  198.  The  power  may  be  exercised  on  a 

"Code    1896,    §§    3505-3519;    Code  default    in    payment    of    interest. 

1907,  §§  5746-5759.    A  sale  under  a  Hooper  v.   Stump,   2   Ariz.   262,   14 

power  regularly  made  cuts  off  the  Pac.  799. 

right  of  redemption,  and  leaves  the  "  Martin  v.  Ward,  60  Ark.  510,  30 

mortgagor  merely  the  right  to  re-  S.  W.  1041;  Digest  of  Statutes  1894, 

deem  within  two  years,  though  no  §  5112;   Kelley  v.  Graham,  70  Ark. 

conveyance  has  been  made.     Mew-  490,  69  S.  W.  551.    At  the  first  of- 

burn  V  Bass  82  Ala.  622,  2  So.  520;  fering  the  property  shall  not  be  sold 

Cooper    V.    Hornsby.    71    Ala.    62;  for  less  than  two-thirds  of  its  ap- 
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§  1725.  California. — Neither  power  of  sale  mortgages  nor  trust 
deeds  are  in  very  general  use  in  this  state,  although  it  is  provided 
by  statute  that  a  power  of  sale  may  be  conferred  upon  a  mortgagee  or 
other  person."  A  power  of  sale  contained  in  the  mortgage  is  merely  a 
cumulative  remedy,  and  does  not  in  any  way  affect  the  right  to  foreclose 
in  chancery.'^  The  mortgagee  has  his  election  to  foreclose  in  that  way, 
or  under  the  power  of  sale  vested  in  him  by  the  mortgage.  The  right 
to  sell  rests  upon  the  contract  of  the  mortgagor,  and  a  sale  fairly 
made  passes  a  good  title  to  the  purchaser.  It  is  provided  that  the 
power  to  sell  is  to  be  deemed  a  part  of  the  security,  and  that  it  shall 
vest  in  and  may  be  executed  by  any  person  who,  by  assignment  or 
otherwise,  becomes  entitled  to  the  money  so  secured  to  be  paid  whenever 
the  assignment  is  duly  acknowledged  and  recorded.* 

§  1726.  Colorado.* — Power  of  sale  mortgages  and  trust  deeds  are 
both  in  use.  In  every  county  the  office  of  public  trustee  is  created, 
who  shall  be  named  as  trustee  in  all  deeds  of  trust  given  to  secure  in- 
debtedness of  any  kind.  Otherwise,  the  deed  of  trust  shall  be  deemed 
to  be  a  mortgage  merely  and  can  be  foreclosed  only  through  the 
courts  as  a  mortgage.  The  public  trustees  shall  exercise  all  the  powers 
conferred  on  them  by  the  deeds  of  trust,  such  as  making  sales  on 
default,  issuing  certificates  of  sale  and  of  redemption.  At  the  re- 
quest of  the  beneficiary  the  trustee  shall  advertise  the  property  for 
sale  and  give  personal  notice  to  the  grantor  and  subsequent  incum- 
brancers. The  deed  may  prescribe  the  period  for  advertising  the 
sale,  but  the  publication  shall  not  in  any  case  be  for  less  than  four 
weeks  in  a  newspaper  of  general  circulation.  After  the  sale  the 
trustee  issues  a  certificate  of  sale  to  the  purchaser,  which  entitles 
him  to  a  deed  in  case  the  property  is  not  redeemed.     The  grantor, 

praised  value.     If  it  fails  to  bring  Fogarty    v.    Sawyer,    17    Cal.    589. 

that  amount,  it  shall  again  be  of-  Whether  a  right  of  redemption  ex- 

fered  after  twelve  months  and  sold  ists  after  such  a  sale  was  a  question 

regardless  of  price.     Dig.  of  Stat-  raised  but  not  decided  in  the  case 

utes  1894,  §  5111.     The  appraisers  of  Cormerais    v.    Genella,    22    Cal. 

and    the    justice    appointing    them  116. 

must   reside   in   the   county  where  "Civil  Code  1906,  §  858;   1  Codes 

the  land  is  situated  or  the  sale  wlH  and  Stats.  1876,  §§  5858,  5859. 

be  void.    Kelley  v.  Graham,  70  Ark.  "When  a  trust  deed  is  foreclosed 

490,  69  S.  W.  551.  by  action  and  sale  under  a  decree, 

°  Civil  Code  1906,  §  2932.  A  trust  this  must  be  the  usual  statutory  de- 
deed  is  not  a  mortgage  requiring  a  cree  giving  a  right  of  redemption, 
judicial  foreclosure.  Grant  v.  Burr,  though  if  sale  had  been  made  un- 
54  Cal.  298;  More  v.  Calkins,  95  der  the  power,  there  would  have 
Cal.  435,  30  Pac.  583.  been  no  redemption.    Denver  B.  &c. 

'  Cormerais  v.  Genella,  22  Cal.  116;  Co.  v.  McAllister,  6  Colo.  261. 
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or  any  subsequent  incumbrancer,  or  any  judgment  creditor  may  re- 
deem. If  the  grantor  or  subsequent  incumbrancer  does  not  redeem 
within  six  months  after  the  sale,  there  is  then  a  right  in  any  judg- 
ment creditor  of  the  grantor  to  redeem  for  three  months.^" 

§  1727.  Connecticut. — Power  of  sale  mortgages  and  trust  deeds  are 
not  in  general  use. 

§  1729.  Delaware. — Power  of  sale  mortgages  and  trust  deeds  are 
not  in  general  use. 

§  1730.  District  of  Columbia. — Deeds  of  trust  with  power  of  sale 
are  in  use  to  the  exclusion,  almost,  of  mortgages.  If  the  length  of 
notice  and  terms  of  sale  are  not  prescribed  by  the  deed  of  trust  or  left 
to  the  discretion  of  the  trustee,  any  interested  person  may  apply  to  the 
court  to  fix:  the  terms  of  sale  and  determine  what  notice  shall  be 
given.^^  The  debtor  or  other  person  owning  the  property  can  not 
bid ;  but  the  mortgagee  may  buy  in  the  property  at  his  own  sale.^^ 

§  1731.  riorida. — Neither  of  these  instruments  seems  to  be  in 
general  use. 

§  1732.  Georgia. — Mortgages  with  powers  of  sale  are  valid.^^ 
Powers  of  sale  in  deeds  of  trust  and  mortgages  are  to  be  strictly  con- 
strued and  must  be  fairly  exercised.  In  the  absence  of  stipulations 
to  the  contrary  in  the  instrument,  the  time,  place  and  manner  of  the 
sale  should  be  that  pointed  out  for  public  sales.^* 

§  1732a.  Hawaii. — Power  of  sale  mortgages  are  in  use.  "When  a 
power  of  sale  is  contained  in  a  mortgage,  the  mortgagee,  or  any  per- 
son having  his  estate  therein,  or  authorized  to  act,  may,  upon  breach 
of  condition,  give  notice  of  his  intention  to  foreclose,  by  publication 
of  such  notice  in  the  Hawaiian  and  English  languages  for  a  period  of 
three  weeks,  before  advertising  the  mortgaged  property  for  sale;  and 
also  give  such  notice  as  is  required  in  the  mortgage;  and  he  shall, 
v.'ithin  sixty  days  after  selling  the  property  in  pursuance  of  the  power, 
file  a  copy  of  the  notice  of  sale  and  his  affidavit  setting  forth  his  acts 
in  the  premises,  in  the  registrar's  ofiice,  in  Honolulu,  to  be- recorded. 

"Mills  Ann.  St.  (Suppl.),  §§  4556-  '^Code  1902,  §§  542,  543. 

4560;   2  Mills  Ann.  St.  1912,  §§  7577-  "McGuire  v.  Barker,  61  Ga.  339; 

7590;    Brewer  v.  Harrison,  27  Colo.  Calloway  v.   People's  Bank,   54   Ga. 

249,  62  Pac.  224.  441;   Robenson  v.  Vason,  37  Ga.  66. 

"Code  1911,  §  539.  "Code  of  Ga.  1911,  §  4620. 
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The  notice  of  intention  to  foreclose  niust  contain  a  description  of  the 
mortgaged  property,  and  a  statement  of  the  time  and  place  of  sale.^* 
When  a  mortgage  has  been  foreclosed  under  the  power  contained 
therein  and  under  the  statute  without  the  aid  of  a  decree  of  a  court  of 
equity,  and  possession  is  withheld  from  the  purchaser  at  such  sale  by 
the  mortgagor  or  those  holding  under  him,  equity  has  no  jurisdiction 
upon  a  bill  brought  solely  for  the  purpose  to  issue  a  writ  of  possession 
in  favor  of  the  purchaser.^' 

§  1732b.  Idaho. — Deeds  of  trust  and  mortgages  with  power  of  sale 
can  not  be  foreclosed  by  notice  and  sale  under  the  power,  but  they 
must  be  foreclosed  by  judicial  sale  pursuant  to  decree  rendered  in  an 
action  brought  therefor  in  the  proper  court.^^ 

§  1733.  Illinois. — Prior  to  the  act  upon  this  subject  passed  in 
1879,  it  was  usual  for  mortgages  to  contain  a  power  of  sale;  and 
trust  deeds  were  generally  preferred  to  mortgages.  No  sale  could  be 
made  by  virtue  of  a  power  in  a  mortgage  or  trust  deed  after  the  death 
of  the  owner  of  the  equity  of  redemption;^'  but  foreclosure  might 
be  made  in  the  same  manner  as  of  mortgages  not  containing  a  power 
of  sale.  But  in  the  year  above  named  it  was  enacted  that  no  real 
estate  within  this  state  should  be  sold  by  virtue  of  any  power  of  sale 
contained  in  any  mortgage,  trust  deed,  or  other  conveyance  in  the 
nature  of  a  mortgage,  executed  after  the  taking  effect  of  this  act; 
but  all  such  mortgages,- trust  deeds,  or  other  conveyances  in  the  na- 
ture of  a  mortgage,  should  only  be  foreclosed  in  the  manner  provided 
for  foreclosing  mortgages  containing  no  power  of  sale;  and  no  real 
estate  should  be  sold  to  satisfy  any  such  mortgage,  trust  deed,  or  other 
conveyance  in  the  nature  of  a  mortgage,  except  in  pursuance  of  a 
judgment  or  decree  of  a  court  of  competent  jurisdiction.^' 

The  statutes  allowing  redemption  upon  sale  of  mortgaged  premises 
have  no  application  to  a  sale  under  a  trust  deed  or  power  in  a  mort- 


"Rev.   Laws   of   Hawaii   1905,   §§  Rev.  Stat.  1889  and  1898,  ch.  95,  §§ 

2161-2163.  14,  15.    This  provision  had  no  ap- 

"  Carter     v.      Kaikainahaole,     14  plication  to  trust  deeds  executed  be- 

Hawaii  515.  fore  enactment.  Fisher  v.  Green,  142 

"Brown  v.  Bryan,  6  Idaho  1,  51  111.  80,  31  N.  E.  173. 

Pac.  995.  "Laws  1879,   p.   211,    §    1;     Rev. 

"Rev.    Stat.    1898,   ch.    95,    §    22;  Stat.  1898,  ch.  95,  §  22. 

Rev.    Stat.   1913,   p.   1665,    §§    13-16.  '"Fitch  v.  Wetherbee,  110  111.  475; 

For  notice  of  sale  under  power,  see  Bloom  v.  Rensselaer,  15  111.  503. 
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§  1734.  Indiana. — Power  of  sale  mortgages  are  not  in  use.  They 
are  not  invalid  by  reason  of  the  power,  though  they  must  be  foreclosed 
in  equity.^^  When  express  authority  is  given  the  trustee  to  sell  and 
convey,  he  need  not  apply  to  the  court  for  authority  to  sell.^^  By  au- 
thority given  the  mortgagee  independent  of  the  mortgage,  he  may  act 
as  the  agent  of  the  mortgagor  in  the  sale  of  the  premises.^  ^  Trust 
deeds  are  sometimes  used,  and  sales  by  trustees  under  powers  in  such 
deeds  are  authorized  by  statute.^* 

§  1735.  Iowa. — Deeds  of  trust  and  mortgages  with  powers  of  sale 
made  since  April  1,  1861,  can  be  foreclosed  only  by  action  in  court 
by  equitable  proceedings.  Deeds  of  trust  may  be  executed  as  securities, 
but  are  foreclosed  like  mortgages.'^^ 

§  1736.  Kansas. — As  mortgages  can  be  foreclosed  by  suit  only, 
powers  of  sale  are  of  no  practical  advantage.^"  It  is  provided,  how- 
ever, that  where  a  power  to  sell  lands  or  other  property  shall  be  given 
to  the  grantee,  in  any  mortgage  or  other  conveyance  intended  to  se- 
cure the  payment  of  money,  the  power  shall  be  deemed  a  part  of  the 
security,  and  shall  vest  in  any  person  who  shall  become  entitled  to 
the  money  so  secured  to  be  paid.^^ 

§  1737.  Kentucky. — Power  of  sale  mortgages  and  trust  deeds  must 
be  enforced  by  a  court  of  equity;  but  in  making  sales  the  terms  of 
the  power  are  followed.^^    Strict  foreclosure  is  forbidden.^' 

§  1738.  Louisiana. — Mortgages  and  deeds  of  trust  with  powers  are 
not  in  use. 

§  1739.  Maine. — Power  of  sale  mortgages  are  sometimes  used, 
though  trust  deeds  are  not. 

="Rev.  Stat.  1901,  §  1101;   Burns'  They  were  in  use  before  that  date. 

Rev.    Stat.    1914,    §    1135;    Rowe    v.  Pope     v.     Durant,     26     Iowa     233; 

Beckett,   30   Ind.   154,   95   Am.   Dec.  Crocker  v.  Robertson,  8   Iowa  404; 

676-    Martin  v.  Reed,   30   Ind.  218;  Fanning  v.  Kerr,  7  Iowa  450. 

Eaton  R.  Co.  v.  Hunt,  20  Ind.  457.  '''Gen.  Stat.  1909,  §  5992;   Samuel 

''^Iles  V   Martin,  69  Ind.  114.  v.  Holladay,  1  Woolw.   (Kans.)   400. 

"  Farley  v.  Eller,  29  Ind.  322.  "  Gen.  Stat.  1899,  §  7536. 

"  1  Rev.  Stat.  1876,  p.  915;  Act  of  "'  Campbell  v.   Johnston,   4   Dana 

June  17,  1852.  (Ky.)  178. 

"Ann.  Code  1897,   §§   4284,  4287.  =» Civil  Code  1895,  §  375, 
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§  1740.  Maryland.^" — Power  may  be  given  to  the  mortgagee,  or 
any  other  person  named  in  the  deed,'^  to  sell  the  mortgaged  prem- 
ises, upon  the  terms  and  contingencies  expressed  in  the  mortgage; 
and  when  the  interests  in  any  mortgage  are  held  under  one  or  more 
assignments,  or  otherwise,  the  power  of  sale  therein  contained  shall 
be  held  divisible,  and  he  or  they  holding  any  such  interest  who  shall 
first  institute  proceedings  to  execute  such  power  shall  thereby  acquire 
the  exclusive  right  to  sell  the  mortgaged  premises.  Before  making 
sale,  however,  the  person  authorized  to  sell  must  give  bond  to  the 
state,  in  such  penalty  and  security  as  shall  be  approved  by  the  judge 
or  clerk  of  a  court  of  equity  of  the  city  or  county  in  which  the  prem- 
ises lie,  to  abide  by  and  fulfil  any  order  or  decree  which  shall  be 
made  in  relation  to  the  sale,  or  the  proceeds  of  it;  which  bond  is  for 
the  security  of  all  persons  interested  in  the  property  or  the  proceeds  of 
it.'^    Such  notice  of  the  sale  shall  be  given  as  is  provided  for  in  the 


"■  2  Ann.  Code  1911,  art.  66,  §§  6- 
22;  art.  16,  §  217,  p.  424.  These 
proceedings  are  under  the  general 
common  law  and  chancery  powers 
of  the  court,  and  are  simply  a 
summary  mode  of  exercising  an 
ordinary  jurisdiction.  Instead  of  a 
bill  in  equity  for  foreclosure,  the 
agreement  of  the  parties,  as  ex- 
pressed in  the  power  contained  in 
the  mortgage,  is  substituted  for  a 
decree  of  sale;  and  upon  final  ratifi- 
cation by  the  court  of  the  report, 
the  sale  has  all  the  judicial  sanc- 
tion that  it  could  have  on  formal 
proceedings  In  equity.  Having  ju- 
risdiction independent  of  the  stat- 
ute, the  court  may  decide  upon  every 
question  which  ofccurs  in  the  cause 
and  its  judgment  is  binding  until 
reversed.  A  sale  ratified  by  the 
court  can  not  be  called  in  question 
in  a  collateral  proceeding.  Cockey 
V.  Cole,  28  Md.  276,  285,  92  Am. 
Dec.  684.  In  the  city  of  Baltimore, 
under  a  public  local  law,  a  decree 
for  sale  may  be  in  the  first  place 
obtained  from  the  court  of  equity; 
and  the  sale  is  made  by  a  trustee 
appointed  by  the  court,  after  giving 
bond  and  advertising.  He  reports 
the  sale  to  the  court,  and  if  every- 
thing is  properly  done,  an  order  is 
passed  ratifying  and  confirming  the 
sale.  Code,  vol.  2,  p.  307.  The  va- 
lidity of  such  sale  may  be  inquired 


into  at  any  time  before  the  final 
order  of  confirmation  is  passed. 
Black  V.  Carroll,  24  Md.  251.  In  re- 
gard to  foreclosure  sales  under 
powers  of  sale  in  the  city  of  Balti- 
more, see  1  Public  Local  Laws,  1888, 
p.  504. 

"Formerly,  under  this  and  sub- 
sequent provisions  a  corporation 
could  not  exercise  a  power  of  sale; 
especially  as  the  depositary  of  the 
power  must  act  under  the  respon- 
sibility of  an  oath.  Therefore  a 
power  to  a  corporation  or  its  at- 
torney, without  naming  him,  was 
void.  Queen  City  Bldg.  Assn.  v. 
Price,  53  Md.  397.  The  person  who 
was  to  exercise  the  power  must 
have  been  named  therein.  The 
mortgagee  could  not  delegate  the 
power.  Frostburg  Mut.  Bldg.  Assn. 
V.  Lowdermilk,  50  Md.  175.  See 
also  Lamm  v.  Port  Deposit  Home- 
stead Assn.,  49  Md.  233,  33  Am.  Rep. 
246.  The  inconvenience  of  this  was 
such  that  the  law  was  changed  by 
statute,  and  general  power  given 
to  appoint  a  person  to  exercise  a 
power  of  sale  in  behalf  of  a  mort- 
gagee. Suppl.  to  Pub.  Laws  1890- 
1898,  p.  446. 

'''A  bond  filed  on  the  day  of  sale 
is  presumed  to  have  been  filed  be- 
fore the  sale.  Hubbard  v.  Jarrell, 
23  Md.  66. 
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mortgage;  or,  if  there  be  no  agreement  as  to  notice,  then  the  party 
offering  the  property  for  sale  shall  give  twenty  days'  notice  of  the  time, 
place  and  terms,  by  advertisement  in  some  newspaper  printed  in  the 
county  where  the  premises  lie;  or,  if  there  be  no  such  newspaper, 
then  in  a  newspaper  having  a  large  circulation  in  the  county,  and 
also  by  advertisement  set  up  at  the  courthouse  door  of  said  county.*^ 
All  such  sales  must  be  reported  under  oath  to  the  court,  and  there 
must  be  the  same  proceedings  on  such  report  as  if  the  same  were  made 
by  a  trustee  under  a  decree  of  court,  and  the  sale  may  be  confirmed  or 
set  aside.'*  If  set  aside  a  resale  may  be  ordered,  and  if  justice  re- 
quires it  the  court  may  appoint  a  trustee  to  sell  the  same.'^  The  sale, 
when  confirmed  by  the  court  and  the  purchase-money  is  paid,  passes 
all  the  title  which  the  mortgagor  had  at  the  time  of  the  recording  of 
the  mortgage.'"  Any  person  having  an  interest  in  the  equity  of  re- 
demption may  apply  to  the  court  confirming  the  sale  to  have  the  sur- 
plus of  the  proceeds  of  sale,  after  payment  of  the  mortgage  debt  and 
expenses,  paid  over  to  such  person,  or  so  much  as  will  satisfy  his  claim, 
and  the  court  distributes  the  surplus  equitably  among  the  claimants. 
After  the  sale  has  been  confirmed,  the  person  making  the  sale  conveys 
to  the  purchaser,''  or,  if  the  vendor  and  purchaser  be  the  same  per- 
son, the  court,  in  its  order  confirming  the  sale,  appoints  a  trustee  to 
convey  the  property  to  the  purchaser  on  the  payment  of  the  purchase- 
money.    The  mortgagee,  or  his  assignee  or  legal  representatives,  may 

"  As  to  publication  of  notice  where  "  "The  object  of  this  provision  of 

after    the    making    of  a  mortgage  the  Code  was  to  confer  upon  courts 

the  mortgaged  land  was  legally  an-  the  same  jurisdiction,  and  to  direct 

nexed  to  the  city  of  Baltimore,  see  that  the  same  proceedings  should  be 

Chilton    V.    Brooks,  71  Md.  445,  18  had,  in  sales  made  under  a  power 

Atl.  868.  in  a  mortgage,  as  if  such  sales  had 

'^The  proper  tiine  to  take  advan-  been  made  under  a  decree  of  the 

tage  of  any  failure  to  comply  with  court.     Parties  in  interest  may  of 

the  law  is  when  the  sale  is  reported,  course    come  in,  and  object  to  the 

Gayle  v.  Fattle,  14  Md.  69.    When  ratification  of  the  sale,  but  such  ob- 

the  sale  is  confirmed,  it  has  all  the  jections  must  be  as  to   the  mode 

judicial  sanction  that  it  could  have  and  manner  of  the  sale,  and  not  to 

if  it  had  been  made  by  virtue  of  an  the  proceedings  under    which    the 

ordinary    decree,    and    can    not   be  property  was  sold.    A  party  has  no 

called  in  question  In  any  collateral  right  to  except  to  the  ratification 

proceeding.    Cockey  v.  Cole,  28  Md.  of  sale  on  the  ground  that  the  mort- 

276,  285,  92  Am.  Dec.  684;   Morrill  gage  or  debt  upon  which  the  decree 

v.  Gelston,  34  Md.  413.    Exceptions  was  passed  was  fraudulent."  Patap- 

may  be  taken  at  any  time  before  sco  Guano  Co.  v.  Elder,  53  Md.  463, 

the  sale  is  ratified.  Aukam  v.  Zant-  465. 

zinger,  94  Md.  421,  51  Atl.  93.  "When  the  decree  provides  for  a 

"  No  order  for  a  resale  should  be  credit  as  to  part  of  the  purchase- 
made  without  notice  to  the  first  pur-  money,  and  the  sale  is  made  on 
chaser.  Schaefer  v.  O'Brien,  49  Md.  credit  and  confirmed,  but  the  pur- 
253.  chaser  waives  the  credit  and  pays 

26 — Jones  Mtg. — ^Vol.  III. 
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purchase  at  the  sale.  All  sales  must  be  in  the  county  or  city  where 
the  premises  are  situated,  and  if  in  more  than  one  county  the  sale  may 
be  made  in  either.*^  The  purchaser  on  the  confirmation  of  the  sale 
may  have  a  writ  of  possession  against  the  mortgagor.  On  the  death 
of  the  mortgagee  his  interest  vests  in  his  executor  or  administrator, 
who  may  release  in  the  same  manner  as  the  mortgagee  could. 

If,  upon  a  sale  of  the  whole  mortgaged  property  by  virtue  of  a 
power  of  sale,  the  net  proceeds  shall  not  sufBee  to  pay  the  mortgage 
debt  and  accrued  interest,  the  court  may,  upon  motion  after  due  no- 
tice, enter  a  decree  in  personam  against  the  mortgagor  or  other  party 
liable  to  the  debt,  for  the  amount  of  such  deficiency,  provided  the 
mortgagee  would  be  entitled  to  maintain  an  action  at  law  upon  the 
covenants  contained  in  the  mortgage  for  the  residue  of  said  debt. 
Such  decree  shall  have  the  same  eflEect  as  a  judgment  at  law.^° 

§  1741.  Massachusetts. — Trust  deeds  are  seldom  used  in  Massachu- 
setts. Mortgages  with  powers  of  sale  are  almost  exclusively  used  in 
this  state.  When  a  power  of  sale  is  contained  in  a  mortgage  and  a 
conditional  judgment  has  been  entered,  the  demandant  may,  instead 
of  a  writ  of  possession,  have  a  decree  entered  that  the  property  be 
sold  pursuant  to  such  power  of  sale.*"  The  party  selling  must,  within 
ten  days  thereafter  make  a  report  under  oath  to  the  court,  and  the  sale 
may  be  confirmed.  But  instead  of  such  suit  and  decree  the  mortgagee 
or  his  assignee  may  give  notice,  and  sell  in  accordance  with  the 
power  ;*^  and  within  thirty  days  after  selling  he  must  file  a  copy  of 
the  notice,  and  his  aflBdavit  setting  forth  his  acts  in  the  premises 
fully  and  particularly,  in  the  office  of  the  registry  of  deeds  in  the 
county  or  district  where  the  property  is  situated.*^  If  it  appears  by 
such  affidavit  that  he  has  in  all  respects  complied  witR  the  requisitions 
of  the  power,  the  affidavit,  or  a  certified  copy  of  the  record  of  it,  is 

the  whole  purchase-money  at  once,  ""Laws   1892,   ch.   Ill;    Supp.   to 

no  objection  can  be  made  that  the  Pub.  Gen.  Law  1898,  p.  447,  art.  66, 

deed  Is  executed  forthwith,  before  §  24. 

the  expiration  of  the  term  of  credit.  "Rev.  Laws  1902,  ch.  187,  §§  11- 

Morrill  v.  Gelston,  34  Md.  413.  17,  p.  1643. 

''The  parties   can   not  by  agree-  "This  Is  the  usual  mode  of  pro- 

ment    sell    outside    the    county  In  ceeding;    a  suit  and    decree    being 

which   the    premises    are    situate,  very    rare    when  there  is  a  valid 

Webb  v.  Haeffer,  53  Md.  187.     See  power  of  sale. 

also  Chilton  v.  Brooks,  71  Md.  445,  "  The  affidavit  need  not  allege  the 
18  Atl.  868.  The  prohibition  does  rendering  of  an  account,  nor  the 
not  apply  to  deeds  of  trust,  but  only  disposition  made  of  the  purchase- 
to  technical  mortgages.  Harrison  money.  Chllds  v.  Dolan,  5  Allen 
V.  Annapolis  &  Elk  Ridge  R.  Co.,  50  (Mass.)  319. 
Md.  400.     See  post  §  1849a. 
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admitted  as  evidence  that  the  power  of  sale  was  duly  exeeuted.^^ 
All  statutes  authorizing  administrators,  guardians,  and  trustees  to 
mortgage  real  estate  are  construed  as  authorizing  the  giving  of  a  mort- 
gage  containing  a  power  of  sale.** 

No  sale  under  a  power  is  valid  and  efEectual  to  foreclose  the  mort- 
gage unless  previous  notice  of  the  sale  shall  have  been  published  once 
a  week,  the  first  publication  to  be  not  less  than  twenty-one  days  be- 
fore the  day  of  sale,  for  three  successive  weeks,  in  some  newspaper,  if 
there  be  any,  published  in  the  city  or  town  where  the  mortgaged 
premises  are  situated,  and,  if  no  newspaper  is  published  in  such  city 
or  town,  then  in  some  newspaper  published  in  the  county  where  the 
mortgaged  premises  are  situated;  but  this  requirement  does  not  avoid 
the  necessity  of  also  giving  notice  of  such  sale  in  accordance  with  the 
terms  of  the  mortgage.'*^  When  a  mortgage' is  foreclosed  by  a  sale 
under  a  power  or  otherwise,  and  the  person  having  a  valid  title  to  the 
estate  is  kept  out  of  possession  by  any  person  without  right,  he  may  re- 
cover possession  by  the  summary  process  provided  for  the  recovery  of 
lands  unlawfully  held  by  tenants.** 

In  a  case  in  Massachusetts,  decided  in  1858,  it  was  held  that  an 
agreement  to  give  a  mortgage  does  not  require  the  giving  of  a  mort- 
gage with  a  power  of  sale,  because  such  power  was  declared  not  to  be 
an  ordinary  accompaniment  of  a  mortgage.*'  But  since  the  time 
of  this  decision  this  form  of  mortgage  has  come  to  be  used  almost 
to  the  complete  exclusion  of  any  other,  and  it  seems  doubtful  at  least 
whether  this  decision  would  hold  good  at  the  present  time.  There  is 
no  reason  now,  it  would  seem,  why  a  power  of  sale  should  not  be 
regarded  here,  as  in  England,  a  necessary  incident  to  a  mortgage; 
and  that  an  agreement  to  give  a  mortgage,  or  a  power  by  will  or  other- 
wise to  raise  money  by  a  mortgage,  implies  the  giving  of  a  mortgage 
with  a  power  of  sale. 

*=  This  provision  respecting  the  *'  Rev.  Laws  1902,  ch.  182,  §  7.  But 
record  of  an  affidavit  of  the  sale  is  a  grantee  of  the  purchaser  can  not 
held  to  be  merely  directory,  and  a  recover  possession  of  the  land  by 
sale  is  good,  and  the  title  valid,  if  this  process.  Warren  v.  James,  130 
no  affidavit  is  ever  made  or  recorded.  Mass.  540.  This  statute  is  ancillary 
Learned  v.  Foster,  117  Mass.  365;  to  and  a  part  of  the  process  of  fore- 
Burns  V.  Thayer,  115  Mass.  89;  Field  closure,  and  the  use  of  the  process 
V.  Gooding,  106  Mass.  310.  must  be  limited  to  the  mortgagee 

"P.  S.  1882,  ch.  142,  §  6.  and  to  the  purchaser  at  the  fore- 

"Rev.  Laws  1902,  ch.  187,  §  14.  closure  sale. 

A   trust   deed    could   be   so   drawn  "Brayton  v.   N.  B.   Coal  Mining 

that  it  would  not  come  within  the  Co.,  11  Gray  (Mass.)  493.    See  also 

terms    of   this    statute.      Judge    v.  Piatt  v.   McClure,   3   Woodb.   &  M. 

Pfaff,  171  Mass.  195,  50  N.  E.  524.  (Mass.)  151. 
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§  1742.  Michigan.*^ — ^A  mortgage  containing  a  power  of  sale  upon 
default  may  be  foreclosed  by  advertisement.**  To  entitle  the  party 
to  give  notice  and  to  make  such  foreclosure,  it  is  requisite :  (1)  That 
some  default  shall  have  occurred;  (2)  that  no  suit  shall  have  been  in- 
stituted at  law  to  recover  the  debt  or  any  part  of  it,  or,  if  instituted, 
that  it  has  been  discontinued,  or  that  execution  has  been  returned  un- 
satisfied in  whole  or  in  partj^"  and  (3)  that  the  mortgage  has  been 
duly  recorded,  as  well  as  any  assignment  of  it;°^  (4)  if  given  to  secure 
the  payment  of  money  by  instalments,  each  instalment  after  the  first 
is  deemed  a  separate  and  independent  mortgage,  and  may  be  fore- 
closed for  each  instalment  in  the  same  manner,  and  with  like  effect, 
as  if  given  for  each  separate  instalment."^ 


"3  Comp.  Laws  1897,  §§  11133- 
11151.  Howell's  Mich.  Stat.  1913, 
§§  13928-13946.  Trust  deeds  in  the 
nature  of  mortgages  seem  not  to  be 
in  use.  The  statutory  foreclosure 
is  not  adapted  to  cases  where  there 
are  conflicting  equities  which  can 
only  be  worked  out  and  protected  in 
a  court  of  chancery.  Olcott  v.  Crit- 
tenden, 68  Mich.  230,  36  N.  W.  41. 
A  sale  under  a  power  which  does 
not  purport  to  be  made  under  the 
statute  is  Imperfect,  and  does  not 
cut  off  the  equity  of  redemption, 
nor  give  a  right  of  entry.  Pierce 
v.  Grimley.  77  Mich.  273,  43  N.  W. 
932.  A  statutory  foreclosure  is  not 
proper  in  case  the  mortgage  has  al- 
ready been  the  subject  of  litigation 
and  the  mortgagee  has  been  enjoined 
from  foreclosing  until  he  has  com- 
plied with  certain  directions  of  the 
decree.  Strong  v.  Tomlinson,  88 
Mich.  112,  50  N.  W.  106.  Equity 
will  not  permit  one  tenant  in  com- 
mon in  the  possession  of  property, 
for  the  use  of  which  he  is  bound  to 
account  to  his  co-owner,  to  foreclose 
by  separate  advertisements  three 
mortgages  which  he  holds  upon  his 
cotenant's  interest,  all  of  which  are 
past  due.  The  foreclosure  must  be 
in  equity,  where  all  the  rights  of 
the  parties  can  be  determined  and 
protected.  Dohm  v.  Haskin,  88 
Mich.  144,  50  N.  W.  108. 

"Foreclosure  by  advertisement  is 
not  a  judicial  proceeding,  but  an  act 
of  the  mortgagee,  and  can  not  take 
place  unless  the  mortgage  contains 
a  power  of  sale.  Hebert  v.  Bulte, 
42  Mich.  489,  4  N.  W.  215. 


'"Howell's  Mich.  Stat.  1913,  § 
13929.  This  refers  to  suits  on  the 
debt,  and  not  to  previous  foreclo- 
sure proceedingSi  Lee  v.  Clary,  38 
Mich.  223.  Proving  the  mortgage 
debt  bejEore  commissioners  of  the 
estate '  of  a  deceased  mortgagor  is 
not  a  proceeding  at  law  within  this 
prohibition.  Larzelere  v.  Stark- 
weather, 38  Mich.  96. 

"An  assignment  of  a  mortgage 
executed  in  another  state,  and  ac- 
knowledged before  a  notary  public 
without  a  certificate  of  his  author- 
ity, is  not  entitled  to  record,  and 
does  not  support  a  foreclosure  sale 
under  the  statute.  Dohm  v.  Has- 
kin, 88  Mich.  144,  50  N.  W.  108. 

'^  Formerly  a  foreclosure  under  a 
power  of  sale  for  one  instalment  for- 
ever discharged  the  land  of  the 
mortgage.  Kimmell  v.  Willard,  1 
Doug.  (Mich.)  217.  Now  under  the 
statute  one  instalment,  by  reason  of 
falling  due  sooner,  has  no  prefer- 
ence over  the  others.  All  the  instal- 
ments stand  upon  the  same  basis,  in 
like  manner  as  several  mortgages 
given  at  the  same  time,  and  it  makes 
no  difference  whether  they  are  all 
owned  together  or  by  different  par- 
ties. If  the  sale  be  expressly  made 
subject  to  the  other  instalments, 
the  effect  is  to  charge  the  land  in 
the  hands  of  the  purchaser  with 
the  payment  of  these;  but  if  not  so 
made,  though  the  sale  may  bar  the 
equity  of  redemption  of  the  mort- 
gagor and  subsequent  purchasers,  it 
only  transfers  to  the  purchaser  one 
instalment  of  the  mortgage,  and 
leaves  the  others  unaffected.   There 


405  IK  THE  SEVERAL  STATES  §  1742 

Notice  is  given  by  publishing  the  same  for  twelve  successive  weeks/' 
at  least  once  in  each  week,  in  a  newspaper  printed  in  the  county  where 
the  premises,  or  some  part  of  them,  are  situated,  if  there  be  one;  and, 
if  no  newspaper  be  printed  in  such  county,  then  such  notice  shall  be 
published  in  a  paper  printed  nearest  thereto.  The  notice  must  specify : 
(1)  The  names  of  the  mortgagor  and  of  the  mortgagee,  and  assignee, 
if  any;  (3)  the  date  of  the  mortgage,  and  when  recorded;  (3)  the 
amount  claimed  to  be  due  at  the  date  of  the  notice;  and  (4)  a  de- 
scription of  the  mortgaged  premises,  conforming  substantially  with 
that  contained  in  the  mortgage. 

The  sale  must  be  at  public  vendue,  between  the  hour  of  nine  o'clock 
in  the  forenoon  and  the  setting  of  the  sun,  at  the  place  of  holding  the 
circuit  court  within  the  county  in  which  the  premises  to  be  sold,  or 
some  part  of  them,  are  situated,  and  must  be  made  by  the  person  ap- 
pointed for  that  purpose  in  the  mortgage,  or  by  the  sheriff,  under- 
sheriff,  or  a  deputy  sheriff  of  the  county  to  the  highest  bidder.  The 
sale  may  be  postponed  from  time  to  time,  by  inserting  a  notice  of  such 
postponement  as  soon  as  practicable  in  the  newspaper  in  which  the 
original  advertisement  was  published,  and  continuing  such  publica- 
tion until  the  time  to  which  the  sale  is  postponed  at  the  expense  of  the 
party  requesting  such  postponement.^*  If  the  premises  consist  of  dif- 
ferent farms,  tracts,  or  lots,  not  occupied  as  one  parcel,  they  must  be 
sold  separately,  and  no  more  can  be  sold  than  may  be  necessary  to 
satisfy  the  amount  due  on  the  mortgage  at  the  date  of  the  notice  of 
sale,  with  interest,  and  the  costs  and  expenses  allowed  by  law.''^    But 

is  no  redemption  by  one  as  against  ner  was  not  necessary  to  the  deci- 
the  other.  McCurdy  v.  Clark,  27  sion  of  that  case,  and  therefore 
Mich.  445;  Bridgman  v.  Johnson,  44  must  be  disregarded."  If  the  fore- 
Mich.  491,  7  N.  W.  83.  The  statute  closure  sale  be  made  for  an  instal- 
includes  instalments  of  Interest  as  ment  of  Interest  or  of  principal,  the 
well  as  principal,  and  where  there  sale  should  be  made  expressly  sub- 
has  been  a  statutory  foreclosure  and  ject  to  the  principal  debt  or  other 
sale  for  instalments  of  interest,  and  Instalments  of  the  principal.  Miles 
a  redemption  by  the  grantee  of  the  v.  Skinner,  42  Mich.  181,  3  N.  W. 
mortgagors,  the  mortgage  is  not  ex-  918. 

tinguished.       Edgar    v.     Beck,     96  '^Howell's   Mich.     Stat.    1913,     § 

Mich.  419,  56  N.  W.  15,  distinguish-  13930.    Only  twelve  weeks'  interval 

ing  Miles  v.  Skinner,  42  Mich.  181,  can  be  required  between  the  pub- 

3  N.  W.  918.     In  the  former  case  lication  of  the  notice  and  the  sale 

it  was  said:     "It  certainly  was  not  itself.     In  computing  the  time,  the 

the  Intention  of  the  legislature  that,  day  of  the  first  publication  should 

in  a  proceeding  to  foreclose  one  of  be  excluded  and  the  day  of  sale  in- 

the  several  instalments  of  principal,  eluded.  Gantz  v.  Toles,  40  Mich.  725. 

past-due  interest  upon  other  instal-  "A  deputy  sheriff  may  make  the 

ments    of    principal    not    yet    due  sale.    Heinmiller   v.    Hatheway,   60 

should  be  excluded.     The  language  Mich.  391,  27  N.  W.  558. 

referred  to  as  used  in  Miles  v.  Skin-  ^  The    deed    in   such    case    must 
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if  distinct  lots  be  occupied  as  one  parcel,  they  may  in  such  case  be  sold 
together.^*  The  mortgagee,  his  assigns,  or  his  or  their  legal  repre- 
sentatives, may  fairly  and  in  good  faith  purchase  the  premises  so  ad- 
vertised, or  any  part  thereof,  at  such  sale.  The  officer  or  person  mak- 
ing the  sale  must  forthwith  execute  and  deliver  to  the  purchaser  a  deed 
of  the  premises,  specifying  the  precise  amount  for  which  such  parcel 
was  sold,  and  must  indorse  thereon  the  time  when  such  deed  will  be- 
come operative  in  case  the  premises  are  not  redeemed  according  to 
law,  and  must  deposit  the  same  with  the  register  of  deeds  of  the 
county  in  which  the  land  is  situated,  as  soon  as  practicable  and  within 
twenty  days  after  such  sale.°' 

Unless  the  premises  are  redeemed  within  the  time  limited  for 
such  redemption,  as  hereinafter  provided,  such  deed  thereupon  be- 
comes operative  and  may  be  recorded,  and  vests  in  the  grantee  all 
the  right,  title,  and  interest  which  the  mortgagor  had  at  the  time 
of  the  execution  of  the  mortgage,  or  any  time  thereafter  except  as 
to  any  parcels  redeemed;  but  prior  liens  are  not  in  any  way  preju- 
diced or  affected.  The  premises  may  be  redeemed  within  one  year 
from  the  time  of  the  sale,  by  paying  to  the  purchaser  or  his  assigns, 
or  to  the  register  of  deeds  for  the  benefit  of  such  purchaser,  the  sum 
which  was  bid,  with  interest  for  the  time  of  the  sale,  at  the  rate  per 
cent,  borne  by  the  mortgage,  not  exceeding  ten  per  cent,  per  annum, 
whereupon  the  deed  becomes  void;  but  in  case  any  distinct  lot  or 
parcel  separately  sold  is  redeemed,  leaving  a  portion  of  the  premises 
unredeemed,  then  the  deed  is  inoperative  merely  as  to  the  parcel  or 
parcels  so  redeemed,  and  as  to  those  not  redeemed  is  valid.  Upon 
the  payment  of  the  entire  sum  bid  at  the  sale  and  interest  to  the 
register  of  deeds,  or  upon  delivering  to  such  register  a  certificate 
signed  and  acksiowledged  by  the  person  entitled  to  receive  the  same, 
setting  forth  that  such  sum  and  interest  have  been  paid,  the  register 
thereupon  destroys  the  deed,  and  enters  in  the  margin  of  the  record 
of  such  mortgage  a  memorandum  that  the  mortgage  is  satisfied;  or, 
in  case  one  or  more  parcels  are  redeemed,  it  is  the  duty  of  the  reg- 
ister to  enter  upon  the  face  of  the  deed  a  memorandum  that  the 
same  is  inoperative  as  to  the  parcels  redeemed,  and  to  enter  in  the 
margin  of  the  record  of  the  mortgage  a  memorandum  that  the  same 
is  satisfied  as  to  the  parcels  redeemed.  Any  surplus  must  be  paid 
to  the  mortgagor,  his  personal  representatives  or  assigns,  unless  a 

show  the  price  of  each  parcel,  and        ^'Grover  v.  Fox,  36  Mich.  461. 
not  one  sum  for  all.    Lee  v.  Mason,        "  Grover    v.    Pox,    36    Mich.    461. 
10  Mich.  403.  When  the  deed  is  filed  immediately 
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claim  for  it  shall  have  been  filed  with  the  officer,  •whereupon  the 
officer  is  required  to  pay  the  surplus  to  the  register  of  the  circuit 
court  in  chancery  for  the  county,  and  the  claim  is  thereupon  heard 
and  adjudged  in  that  court.°* 

Any  party  desiring  to  perpetuate  the  evidence  of  any  sale  may  pro- 
cure: (1)  An  affidavit  of  the  publication  of  the  notice,  to  be  made 
by  the  printer  of  the  newspaper  in  which  it  was  inserted,  or  by  some 
one  in  his  employ;  (2)  an  affidavit  of  the  fact  of  sale  by  the  auctioneer, 
stating  the  time  and  place  of  it,  the  sum  bid,  and  the  name  of  the  pur- 
chaser. Such  affidavits  must  be  recorded;  and  the  original  affidavits 
or  the  records  of  them,  and  certified  copies,  are  presumptive  evidence 
of  the  facts  therein  contained.^' 

When  any  person  continues  in  possession  of  any  premises  after  the 
expiration  of  the  time  limited  by  law  for  redemption,  summary  pro- 
ceedings may  be  had  to  recover  possession.*" 

§  1743.  Minnesota.*^ — Every  mortgage  of  real  estate  containing  a 
power  of  sale,  upon  default  being  made,  may  be  foreclosed  by  ad- 
vertisement within  fifteen  years  after  the  maturity  of  such  mortgage 
or  the  debt  secured.*^    And  said  fifteen  years  shall  not  be  enlarged 

after  sale,  the  year  for  redemption  gages    made    before    its    passage, 

runs  from  the  date  of  filing.     Lilly  O'Brien  v.  Krenz,  36  Minn.  136,  30 

v.  Gibbs,   39  Mich.   394.  N.  W.  458.     A  power  of  sale  mort- 

™  An  attorney's  fee  is  provided  for  gage  made  before  this  statute  is  in 
by  statute.  Laws  1885,  p.  133,  3  itself  a  complete  and  valid  corn- 
Ann.  Stats.  Supp.  1890,  §  8515a;  mon-law  power,  capable  of  being 
3  Comp.  Laws  1897,  §  11152.  executed    without    the    aid    of    any 

™An     affidavit     made     seven     or  statute.     "Powers   of   sale   are   not 

eight  years  after   the   sale   is   not  the  creatures  of  statute,  but  of  the 

such  presumptive  evidence.     Mundy  convention   of  the  parties."     There 

V.    Monroe,    1    Mich.    68.     Proof   of  being  nothing  in  the  statute  as  to 

sale  is  allowed  to  be  recorded,  but  the  mode  of  exercising  the  power 

not  required  to  be.     Lee  v.   Clary,  which   conflicts  with   the  terms   of 

38  Mich.  223.  the   mortgage,   or   impairs   its   obli- 

"  Howell's  Stat.  1913,  §  13684.  gation  as  a  contract,  a  sale  under 

"Gen.  Stat.  1894,  §§  6028-6056;  the  power  made  in  1879,  in  accord- 
Gen.  Stat.  1913,  §§  8107-8151.  When  ance  with  this  statute,  was  valid, 
land  is  in  two  counties,  see  Balme  Webb  v.  Lewis,  45  Minn.  285,  47  N. 
V.      Wambaugh,      16      Minn.      116.  W.  803. 

Where  the  mortgaged  land  consists        A  defective  foreclosure  of  a  mort- 

of  various  parcels  lying  in   differ-  gage  under  a  power  therein,  made 

ent  counties,     advertisement     in    a  in  1874,  was  validated  by  the  cura- 

newspaper  published  in  the  county  five   acts   of   1883    and    1889,    Gen. 

where  one  of  the  parcels  is  situated  Stat.  1894,  §§   6054,  6055;    Johnson 

is   sufficient.     Paulle   v.   Wallis,    58  v.  Peterson,  90  Minn.  503,  97  N.  W. 

Minn.  192,  59  N.  W.  999.     The  stat-  384. 

ute  1877,  ch.   121,   abolishing  fore-        ''^Gen.    Stat.    1913,    §    8107.      See 

closure  under  power  of  sale  mort-  Cobb  v.  Bord,  40  Minn.  479,  42  N. 

gages,    is   not    applicable    to   mort-  W.  396. 
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or  extended  by  reason  of  any  nonresidence  nor  by  reason  of  any  pay- 
ment or  payments  made  or  applied  upon  the  debt  secured  by  such 
mortgage  after  the  maturity  of  such  debt.°^  To  entitle  any  party 
to  make  such  foreclosure  it  is  requisite:  (1)  That  some  default  in  a 
condition  of  such  mortgage  has  occurred  by  which  the  power  to  sell 
has  become  operative;  (2)  that  no  action  or  proceeding  has  been 
instituted  at  law  to  recover  the  debt  then  remaining  secured  by  such 
mortgage  or  any  part  thereof,  or  if  the  action  or  proceeding  has  been 
instituted,  that  the  same  has  been  discontinued,  or  that  an  execution 
upon  the  judgment  rendered  therein  has  been  returned  unsatisfied  in 
whole  or  in  part;  (3)  that  the  mortgage  containing  such  power  of 
sale  has  been  duly  recorded,'*  and,  if  it  has  been  assigned,  that  all  the 
assignments  have  been  recorded.'" 

Notice  that  such  mortgage  will  be  foreclosed  by  sale  of  the  mort- 
gaged premises,  or  some  part  of  them,  is  given  by  publishing  the 
same  for  six  successive  weeks,  at  least  once  a  week,  in  a  newspaper 
printed  and  published  in  the  county  where  the  premises  intended  to 
be  sold,  or  some  part  thereof,  are  situated,  if  there  is  one;''  if  not, 
then  in  a  newspaper  printed  and  published  in  an  adjoining  county, 
if  there  is  such  a  newspaper;  if  there  is  not,  then  in  a  newspaper 
printed  and  published  in  the  county  to  which  the  county  in  which  the 
premises  are  located  is  attached  for  judicial  purposes,  if  there  be  such 
a  newspaper ;  if  there  is  not,  then  in  a  newspaper  printed  and  published 
at  the  capital  of  the  state.  In  all  cases  a  copy  of  such  notice  must 
be  served,  in  like  manner  as  a  summons  in  civil  actions  in  the  district 
court,  at  least  four  weeks  before  the  time  of  sale,  on  the  person  in 
possession  of  the  mortgaged  premises,  if  the  same  are  actually  oc- 
cupied.'''   Proof  of  such  service  may  be  made,  certified,  and  recorded 

=»Laws  1903,  ch.  15.  ™Gen.  Stat.  1913.  §  8111;  Laws 
"Where  the  land  is  situated  in  1883,  ch.  112,  provide  that  when  a 
two  counties,  but  in  recording  it  in  foreclosure  is  invalid  by  reason 
one  county  the  description  of  the  that  the  notice  was  not  published 
land  situated  in  the  other  county  is  for  the  requisite  length  of  time, 
omitted,  such  record  is  not  suffi-  suit  to  set  aside  the  sale  must  be 
cient  to  authorize  a  sale,  in  the  brought  within  five  years  from  the 
county  where  such  Imperfect  rec-  date  of  the  sale.  Mogan  v.  Carter, 
ord  was  made,  of  the  land  situated  54  Minn.  141,  55  N.  W.  1117;  Rus- 
in  the  other  county,  although  the  sell  v.  Lumber  Co.,  45  Minn.  376, 
mortgage  was  duly  recorded  in  such  48  N.  W.  3,  followed, 
other  county.  Van  Meter  v.  Knight,  °'  This  has  reference  merely  to 
32  Minn.  205,  20  N.  W.  142.  Or  reg-  the  mode  of  making  the  service, 
istered.  Laws  1903,  ch.  87.  and  not  to  the  persons  by  whom  it 
°°  Lowry  v.  Mayo,  41  Minn.  388,  may  be  made.  The  mortgagee  him- 
43  N.  W.  78;  Hathorn  v.  Butler,  73  self  may  serve  the  notice.  Kirk- 
Minn.  15,  75  N.  W.  743.  Or  regis-  Patrick  v.  Lewis,  46  Minn.  164,  47 
tered.    Laws  1903,  ch.  87.  N.  W.  970.   Where  there  is  no  actual 
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in  the  same  manner  as  proof  of  publication  of  a  notice  of  sale  under  a 
mortgage.  Every  notice  must  specify:  First,  the  names  of  the 
mortgagor  and  of  the  mortgagee,  and  the  assignee,**  if  any;  second, 
the  date  of  the  mortgage,  and  when  and  where  recorded;""  third, 
the  amount  claimed  to  be  due  thereon,'"  and  taxes,' ^  if  any,  paid  by 
the  mortgagee  at  the  date  of  the  notice;  fourth,  a  description  of  the 
mortgaged  premises,  conforming  substantially  to  that  contained  in 
the  mortgage;  fifth,  the  time  and  place  of  sale. 

The  sale  is  at  public  vendue,  between  the  hour  of  nine  o'clock  in 
the  forenoon  and  the  setting  of  the  sun,  in  the  county  in  which  the 
premises  to  be  sold,  or  some  part  thereof,  are  situated,  and  is  made 
by  the  sheriff  of  said  county,  or  his  deputy,  to  the  highest  bidder. 
Such  sale  may  be  postponed  from  time  to  time,  by  inserting  a  no- 
tice of  such  postponement,  as  soon  as  practicable,  in  the  newspaper 
in  which  the  original  advertisement  was  published,  and  continuing 
such  publication  until  the  time  to  which  the  sale  is  postponed,  at 
the  expense  of  the  party  requesting  such  postponement.  If  the 
mortgaged  premises  consist  of  separate  and  distinct  farms  or  tracts, 
they  must  be  sold  separately,  and  no  more  farms  or  tracts  shall  be 
sold  than  are  necessary  to  satisfy  the  amount  due  on  such  mort- 
gage, at  the  date  of  notice  of  such  sale,  with  interest,  taxes  paid, 
and  costs  of  sale.  The  mortgagee,  his  assignee,  or  his  or  their  legal 
representatives,  may  fairly  and  in  good  faith  purchase  the  premises 
so  advertised,  or  any  part  thereof,  at  such  sale.'^ 

The  officer  is  required  to  make  and  deliver  to  the  purchaser  a 
certificate,  under  his  hand  and  seal,  containing  a  description  of  the 
mortgage  under  which  such  sale  is  made;  first,  a  description  of  the 
real  property  sold;  second,  the  price  paid  for  each  parcel  sold  sep- 
arately; third,  the  date  of  the  sale  and  the  name  of  the  purchaser; 
fourth,  and  the  time  allowed  by  law  for  redemption.'^    Said  certificate 

occupancy,   within  the  meaning  of  "Martin    v.    Baldwin,    30    Minn. 

the   law,   but  mere   acts   of   owner-  537,  16  N.  W.  449. 

ship,  the  statutory  notice  is  not  re-  ™Trafton    v.    Cornell,    62    Minn. 

quired.     Moulton  v.   Sidle,   52   Fed.  442,  64  N.  W.  1148. 

616.    As  to  what  constitutes  actual  "  Hamel  v.  Corbln,  69  Minn.  223, 

occupancy,  see  Cutting  v.  Patterson,  72  N.  W.  106,  and  cases  cited. 

82  Minn.  375,  85  N.  W.  172.     This  "There  are  provisions  as  to  the 

notice  Is  not  for  the  exclusive  bene  surplus  money,  foreclosure  in  firm 

fit   of  the   occupant,   and   any   one  name,   and  the  validity  and  effect 

else  having   an   interest  may  take  of  the  sale.     2  Gen.   Stat.   1894,   § 

advantage  of  the  omission.     Swain  6046;    2    Gen.    Stat.  1891,    §§  5353- 

V.  Lynd,  74  Minn.  72,  76  N.  W.  958.  5357. 

«»Hathorn  v.  Butler,  73  Minn.  15,  "Gen.   Stat.   1913,  §   8133.     As  to 

75  N.  W.  743.  what  is  sufficient  in  regard  to  stat- 
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must  be  executed,  proved,  or  acknowledged,  and  recorded  as  required 
by  law  for  a  conveyance  of  real  estate,  within  twenty  days  after  such 
sale.  Such  certificate,  so  proved,  acknowledged,  and  recorded  upon 
the  expiration  of  the  time  for  redemption,  operates  as  a  conveyance 
to  the  purchaser  or  his  assignee  of  all  the  right,  title,  and  interest 
of  the  mortgagor  in  and  to  the  premises  named  therein  at  the  date  of 
such  mortgage,  without  any  other  conveyance  whatever.''* 

When  a  mortgage  is  given  to  secure  the  payment  of  money  by 
instalments,  each  of  the  instalments,  either  of  principal  or  interest, 
mentioned  in  such  mortgage,  may  be  taken  and  deemed  to  be  a 
separate  and  independent  mortgage;  may  be  foreclosed  in  the  same 
manner,  and  with  like  effect,  as  if  such  separate  mortgage  was 
given  for  each  of  such  subsequent  instalments;  and  a  redemption 
of  any  such  sale  by  the  mortgagor  has  the  like  effect  as  if  the  sale 
for  such  instalment  had  been  made  upon  an  independent  mortgage. 
In  such  case,  if  the  mortgaged  premises  consist  of  separate  and 
distinct  farms  or  tracts,  only  such  tract  or  tracts  are  sold  as  are 
sufficient  to  satisfy  the  instalment  then  due,  with  interest  and  costs 
of  sale;'^  but  if  said  premises  do  not  consist  of  such  separate  and 
distinct  farms  or  tracts,  the  whole  is  sold;  and  in  either  case  the 
proceeds  of  such  sale,  after  satisfying  the  interest  or  instalment  of 
the  principal  due,  with  interest  and  costs  of  sale,  must  be  applied 
toward  the  payment  of  the  residue  of  the  sum  secured  by  said 
mortgage,  and  not  due  and  payable  at  the  time  of  such  sale;  and 
if  such  residue  does  not  bear  interest,  such  application  is  made  with 
a  rebate  of  the  legal  interest  for  the  time  during  which  the  residue 
shall  not  be  due  and  payable;  and  the  surplus,  if  any,  is  paid  to 
the  mortgagor,  his  legal  representatives  or  assigns. 

ing   the   time    of   redemption,    see  wtiicli  the  validity  of  such  sale  shall 

Wells    V.    Atkinson,    24    Minn.    161.  be  called  in  question  be  commenced, 

As  to  description  of  the  mortgage,  or  the  defense  alleging  its  invalidity 

see    Cable   v.    Minneapolis   Packing  be     interposed,    within    five     years 

Co.,  47  Minn.  417,  50  N.  W.   528;  after  the  date  of  such  sale.    2  Gen. 

Lee    V.    Fletcher,    46    Minn.    49,    48  Stat.    1894,    §§    6054-6056;     2    Gen. 

N.  "W.  456.  Stat.   1891,   §§   5262-5364.     See  also 

"The  sheriff's  certificate  of  any  Burke  v.  Lacock,  41  Minn.  250,  42 

sale  is  prima  facie  evidence  that  all  N.  W.  1016;  Smith  v.  Buse,  35  Minn, 

the  requirements  of  law  in  that  be-  234,  28  N.  W.  220. 

half  have  been  duly  complied  with,  "If  the  mortgage  is  in  effect  a 

and  prima  facie  evidence  of  title  in  separate  mortgage  upon  several  sep- 

fee  thereunder  in  the  purchaser  at  arate  tracts  to  secure  distinct  sums, 

such    sale,    his    heirs    or    assigns,  though  consolidated  in  one  writing, 

after  the  time  for  redemption  there-  a  sale  of  all  the  tracts  together  for 

from  has  expired;  and  no  such  sale  a  gross  sum  is  irregular.     Hull  v. 

shall  be  held  invalid  by  reason  of  King,  38  Minn.  349,  37  N.  W.  792. 

any   defect,    unless   the    action    in  All  the  lots  may  be  advertised  by 
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The  mortgagor,  his  heirs,  executors,  administrators,  or  assigns, 
whose  real  property  is  sold,  may,  within  twelve  months  after  such 
sale,  redeem  such  property,  as  hereinafter  provided,  by  paying  the 
sum  of  money  for  which  the  same  was  sold,  together  with  interest 
on  the  same  from  the  time  of  such  sale.''"  N"o  redemption  can  be 
made  for  real  property  sold  when  the  mortgage  foreclosed  contains 
a  distinct  rate  of  interest,  more  than  seven  per  cent,  per  annum, 
unless  the  party  entitled  to  redeem  shall  pay,  within  the  time  pro- 
vided, the  sum  for  which  said  property  was  sold,  together  with 
interest  thereon  from  date  of  sale  to  the  time  of  redemption,  at 
the  rate  specified  in  the  mortgage,  not  to  exceed  10  per  cent,  per 
annum.  When  no  rate  of  interest  is  specified  in  the  mortgage,  the 
rate  of  interest  after  sale  is  seven  per  cent,  per  annum  on  the 
amount  for  which  the  property  was  sold.^'' 

Eedemption  is  made  as  follows:  The  person  desiring  to  redeem 
is  required  to  pay  to  the  person  holding  the  right  acquired  under 
such  sale,  or  for  him  to  the  sheriff  who  made  the  sale,  or  his  suc- 
cessor in  office,  the  amount  required  by  law  for  such  redemption, 
and  to  produce  to  such  person  or  officer:  First,  a  certified  copy  of 
the  docket  of  the  judgment,  or  the  deed  of  conveyance  or  mortgage, 
or  of  the  record  or  files,  evidencing  any  other  lien  under  which  he 
claims  a  right  to  redeem,  certified  by  the  officer  in  whose  custody 
such  docket,  record,  or  files  shall  be;  second,  any  assignment  neces- 
sary to  establish  his  claim,  verified  by  the  affidavit  of  himself  or  the 

one  notice,  but  this  must  state  the  assignee  of  a  foreign  administra- 
amount  due  on  each  lot.  Mason  v.  tor  may  exercise  a  power  of  sale 
Goodnow,  41  Minn.  9,  42  N.  W.  482.  contained  in  a  mortgage  without 
'"  If  the  mortgage  be  foreclosed  filing  with  the  register  of  deeds  an 
for  more  than  is  actually  due,  the  authenticated  copy  of  the  appoint- 
court  may,  upon  a  proper  showing,  ment  of  his  assignor  as  administra- 
allow  the  mortgagor  to  redeem  on  tor.  Cone  v.  Nimocks,  78  Minn, 
paying  what  was  justly  due;  but  249,  80  N.  W.  1056. 
he  must  show  an  excuse  for  not  "  The  foreclosure  sale  attaches 
applying  to  the  court  before  fore-  this  condition  to  his  title — that  it 
closure  to  prevent  a  sale  for  more  will  pass  at  the  end  of  a  year  from 
than  was  due.  Dickerson  v.  Hayes,  the  sale,  unless  he,  his  heirs,  exec- 
26  Minn.  100,  1  N.  W.  834.  A  Junior  utors,  administrators,  or  assigns  re- 
mortgagee  is  not  an  "assign"  who  deem.  Buchanan  v.  Reid,  43  Minn, 
is  entitled  to  redeem  within  the  172,  45  N.  W.  11.  Redemption  after 
year.  Cuilerier  v.  Brunelle,  37  sale  can  be  exercised  only  as  pre- 
Minn.  71,  33  N.  W.  123.  As  to  per-  scribed  by  statute.  Dickerson  v. 
petuating  the  evidence  of  notice  and  Hayes,  26  Minn.  100,  1  N.  W.  834. 
sale,  see  2  Gen.  Stat.  1894,  §  6047;  A  purchaser  of  a  part  may  redeem 
Gen.  Stat.  1891,  §§  5365-5370.  As  the  whole  when  the  entire  tract  has 
to  foreclosure  by  foreign  executor  been  sold  together.  O'Brien  v. 
or  administrator,  see  2  Gen.  Stat.  Krenz,  36  Minn.  136,  30  N.  W.  458. 
1894,    §    6053;    §§    5373-5375.      The 


§  1743  STATUTES  ON   TRUST  DEEDS  413 

subscribing  witness  thereto,  or  of  some  person  acquainted  with  the 
signature  of  the  assignor;  third,  and  an  affidavit  of  himself  or  his 
agent,  showing  the  amount  then  actually  due  on  his  lien/*  The 
person  or  ofiBcer  from  whom  such  redemption  is  made  is'  required 
to  make  and  deliver  to  the  person  redeeming  a  certificate  under 
his  hand  and  seal,  containing:  First,  the  name  of  the  person  re- 
deeming, and  the  amount  paid  by  him  on  such  redemption;  second, 
a  description  of  the  sale  for  which  such  redemption  is  made,  and 
of  the  property  redeemed;  and,  third,  stating  upon  what  claim  such 
redemption  is  made;  and,  if  upon  a  lien,  the  amount  claimed  to 
be  due  thereon  at  the  date  of  redemption.  Such  certificates  must 
be  executed  and  proved,  or  acknowledged  and  recorded,  as  pro- 
vided by  law  for  conveyances  of  real  estate;  and  if  not  so  recorded 
within  ten  days  after  such  redemption,  such  redemption  and  cer- 
tificate are  void  as  against  any  person  in  good  faith  making  re- 
demption from  the  same  person  or  lien.  If  such  redemption  is 
made  by  the  owner  of  the  property  sold,  his  heirs  or  assigns,  such 
redemption  annuls  the  sale;  if  by  a  creditor  holding  a  lien  upon  the 
property  or  any  part  thereof,  said  certificate,  so  executed  and  proved, 
or  acknowledged  and  recorded,  operates  as  an  assignment  to  him  of 
the  right  acquired  under  such  sale,  subject  to  such  right  of  any 
other  person  to  redeem  as  is  or  may  be  provided  by  law.  If  no 
such  redemption  is  made,  the  senior  creditor  having  a  lien,''°  legal 
or  equitable,  on  the  real  estate,  or  some  part  thereof,  subsequent  to 
the  mortgage,  may  redeem  within  five  days  after  the  expiration  of 
the  said  twelve  months;  and  each  subsequent  creditor  having  such 
lien,  within  five  days  after  the  time  allowed  all  prior  lienholders 
as   aforesaid,  may  redeem  by  paying  the   amount  aforesaid,   and 

"Within  twenty-four  hours  after  with  the  postage  thereon  prepaid, 

such  redemption  is  made,  the  party  2   Gen.   Stat.   1894,   §   6042   et  seq.; 

redeeming    shall    cause    the    docu-  Supp.  to  Stats.  1888,  ch.  81,  §  14. 

ments,  so  required  to  be  produced,  "  The  purchaser  at  the  foreclosure 

to  be  filed  In  the  oflSce  of  the  reg-  of  a  junior  mortgage  may,  within 

ister    of    deeds    of   the    county    in  the  year  from  the  foreclosure  sale, 

which    the    mortgaged    lands    are  redeem  from  the  foreclosure  of  a 

situated,  and  the  register  of  deeds  prior  mortgage  as  "a  creditor  hav- 

shall  indorse  thereon  the  date  and  ing  a  lien."     Buchanan  v.  Reid,  43 

hour   of   receiving  the   same;    pro-  Minn.  172,  45  N.  W.  11.     The  pur- 

vided  that  in  case  such  redemption  chaser  is  not  entitled  to  the  rents 

Bhall  be  made  at  any  place  other  during    the    year    for    redemption, 

than  the   county   seat,   it  shall  be  Pioneer   Sav.   &c.   Co.  v.   Farnham, 

deemed  a  sufficient  compliance  here-  50   Minn.   315,   52   N.   W.    897;    Mc- 

with  to  forthwith  deposit  such  docu-  Dowell   v.    Hillman,    50    Minn.   319, 

ments  in  the  nearest  post-office,  ad-  52  N.  W.  897. 
dressed  to  such  register  of  deeds. 
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all  liens  prior  to  his  own  held  by  the  party  from  whom  redemption 
is  made.*"  But  no  creditor  is  entitled  to  redeem  unless,  within  the 
year  allowed  for  redemption,  he  files  notice  of  his  intention  to  re- 
deem in  the  ofSce  of  the  register  of  deeds  where  the  mortgage  is  re- 
corded.*^ 

§  1744.  Mississippi. — Power  of  sale  mortgages  and  trust  deeds 
are  in  use.  At  first  it  was  thought  that  the  power  could  not  be 
exercised  without  the  aid  of  a  court  of  chancery;'^  but  this  aid  was 
very  soon  dispensed  with,  and  sales  under  the  power  held  effectual 
to  bar  the  equity  of  redemption.*^ 

If  a  deed  of  trust,  or  mortgage  with  a  power  of  sale,  be  silent  as 
to  the  place  and  terms  of  sale  and  mode  of  advertising,  a  sale  may 
be  made  after  condition  broken,  for  cash,  upon  such  notice  and  at 
such  time  and  place  as  is  required  for  sheriff's  sale  of  like  property, 
that  is,  at  the  courthouse  of  the  county,  on  the  first  Monday  of 
any  month,  or  on  the  first  Monday  or  Tuesday  of  the  term  of  the 
circuit  court  of  the  county,  and  shall  be  advertised  in  a  newspa- 
per published  in  the  county  once  in  each  week  of  three  successive 
weeks.**  Under  the  act*°  providing  that  sales  under  deeds  of  trust  by 
substituted  trustees  shall  not  convey  the  title  of  the  grantor  until  the 
substitution  appears  of  record,  the  writing  appointing  the  substi- 
tuted trustees  must  be  of  record  before  a  valid  sale  under  the  deed  of 
trust  can  be  made  by  him.** 

§  1745.  Missouri. — A  deed  of  trust  is  the  usual  form  of  giving 
security  upon  real  estate;  but  a  mortgage  with  a  power  of  sale  in 
the  mortgagee  or  his  agent  is  a  form  of  security  often  used,  and 
has  been  repeatedly  recognized  by  the  courts  as   valid.      Such  a 

®'The   holder   of  the  purchaser's  '^Ford  v.  Russell,    1   Freem.   Ch. 

Interest  upon  a  foreclosure  sale,  in  (Miss.)  42. 

order  to  tack  a  subsequent  lien,  as,  **  Sims  v.  Hundly,  3  Miss.  896. 
for  instance,  a  second  mortgage,  to  "Ann.  Code,  1892,  §§  2484,  3484- 
It  for  the  purposes  of  redemption,  3486.  This  statute  does  not  apply 
must  place  himself  in  the  line  of  when  the  deed  authorizes  the  trus- 
redemptioners,  with  respect  to  such  tee  to  sell  "at  Jackson  or  any  suit- 
subsequent  lien,  by  complying  with  able  place,"  after  giving  a  specified 
the  statute  followed.  Pamperin  v.  notice.  Williams  v.  Dreyfus,  79 
Scanlan,  28  Minn.  345,  9  N.  W.  868,  Miss.  245,  30  So.  633;  Goodman  v. 
and  Buchanan  v.  Reid,  4S  Minn.  Durant  Bldg.  &c.  Assn.,  71  Miss. 
173,  45  N.  W.  11;  Parke  v.  Hush,  310,  14  So.  146. 
29  Minn.  434,  13  N.  "W.  668.  "  Laws  1896,  105. 

"For  proceedings  when  mortgage  "White  v.  Jenkins,  79  Miss.  57, 

is  foreclosed  pending  an  action  by  28  So.  570. 
the  mortgagor  for  redemption,  see 
Laws  1893,  ch.  82. 
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power  may  be  conferred  upon  a  county  as  mortgagee,  and  may  be 
enforced  by  it.'^  Deeds  of  trust  in  the  nature  of  mortgages,  at  the 
option  of  the  cestuis  que  trust,  their  executors,  or  administrators, 
or  assigns,  may  be  foreclosed  by  them,  and  the  property  sold  in  the 
same  manner,  in  all  respects,  as  in  the  case  of  mortgages;*'  and  all 
real  estate  which  may  be  sold  by  the  trustees,  or  any  one  represent- 
ing them  in  any  deed  of  trust,  according  to  the  terms  of  said  deed, 
without  the  said  deed  of  trust  having  been  first  foreclosed,  and 
which  shall  be  bought  in  at  said  sale  by  the  cestui  que  trust  or  his 
assignee,  or  by  any  other  person  for  them  or  either  of  them,  shall 
be  subject  to  redemption  by  the  grantor  in  said  deed,  or  his  execu- 
tors, administrators,  or  assigns,  at  any  time  within  one  year  from 
the  date  of  said  sale,  on  payment  of  the  debt  and  interest  secured 
by  said  deed  of  trust,  and  all  legal  charges  and  costs  incurred  in 
making  said  sale  up  to  the  time  of  redemption;  and  at  such  sale 
the  purchaser  shall  receive  a  certificate  of  purchase,  setting  forth 
the  property  sold  and  amount  of  purchase-money  received,  which 
certificate  shall  be  delivered  to  the  trustee,  upon  the  application  for 
a  deed,  at  the  expiration  of  twelve  months.  !N"o  party  shall  have 
the  benefit  of  the  right  of  redemption  so  provided  until  he  shall 
have  given  security  to  the  satisfaction  of  the  circuit  court  for  the 
payment  of  the  interest  to  accrue  after  the  sale,  and  for  all  damages 
and  waste  that  may  be  occasioned  or  permitted  by  the  party  whose 
property  is  sold.** 

Mortgages  with  powers  of  sale  in  the  mortgagee,  and  sales  made 
in  pursuance  of  them,  are  valid  and  binding  upon  the  mortgagors 
and  all  persons  claiming  under  them,  and  forever  foreclose  all  right 
and  equity  of  redemption  of  the  property  sold.  But  the  right  of  a 
tenant  to  the  growing  and  unharvested  crops  on  land  foreclosed, 

*'Mann  v.  Best,  62  Mo.  491,  495.  ing  was  adhered  to  in  Dawson  v. 

«'  Rev.   Stat.   1909,   §§   2829,  2830,  Egger,  97   Mo.  36,  11  S.  W.  61,  in 

2841;   McKniglit  v.  Wimer,  38  Mo.  which  the  facts  show  that  the  sale 

132.  was  made  September  15th,  and  the 

'"A   reasonable   time   is   allowed  bond  was  not  given  until  the  28th 

for  giving  the  security.     If  this  is  of  November.     The  person  entitled 

not    done    within    such    reasonable  to  redeem  should  be  diligent  and 

time,  the  right  to  redeem  is  gone,  prompt  in  taking  steps  to   secure 

or  rather  does  not  spring  into  ex-  the    right,    and    should    notify    the 

istence,  and  the  trustee  may  prop-  trustee  on  the  day  of  sale  of  his 

erly  make  a  deed,  instead  of  giving  intention     to    give    the    security; 

a  certificate  of  sale.    A  bond  given  otherwise  the  trustee,   in  the   dis- 

four  months  after  the  sale  is  not  charge  of  his  duty,  could  make  a 

in  time  to  secure  the  right  of  re-  deed     to     the     purchaser.       These 

demption.     Updike  v.  Elevator  Co.,  views  were  declared  in  the  recent 

96  Mo.  160,  8  S.  W.  779.    This  rul-  case  of  Van  Meter  v.  Darrah,  115 
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to  the  extent  of  his  interest  tinder  his  lease,  shall  not  be  affected  in 
any  way.°° 

All  sales  of  real  estate  nnder  a  power  of  sale  contained  in  any 
mortgage  or  deed  of  trust  shall  be  made  in  the  county  where  the 
land  to  be  sold  is  situated,  and  not  less  than  twenty  days'  notice 
of  such  sale  shall  be  given,  whether  so  provided  in  such  mortgage 
or  deed  of  trust  or  not.  Such  notice  shall  set  forth  the  date,  and 
book,  and  page  of  the  record  of  such  mortgage  or  deed  of  trust,  the 
grantors,  the  time,  terms,  and  place  of  sale,  and  a  description  of  the 
property  to  be  sold,  and  shall  be  given  by  advertisement  inserted 
for  at  least  twenty  times,  and  continued  to  the  day  of  sale,  in  some 
daily  newspaper  in  counties  having  cities  of  twenty  thousand  inhab- 
itants or  more,  and  in  all  other  counties  such  notice  shall  be  given 
by  advertisement  in  some  weekly  newspaper  published  in  such 
county  for  three  successive  weeks,  the  last  insertion  to  be  not  more 
than  one  week  prior  to  the  day  of  sale;  and  if  there  be  no  news- 
paper published  in  such  county  or  city,  such  notice  shall  be  pub- 
lished in  the  nearest  newspaper  thereto  in  this  state;  but  the  giving 
of  any  shorter  notice  than  that  required  by  such  mortgage  or  deed 
of  trust  is  not  authorized. 

Whenever  any  real  estate  within  the  state  shall  have  been  or 
shall  hereafter  be  sold  by  any  trustee  or  mortgagee,  or  sheriff  or 
other  person  acting  as  trustee,  under  a  power  of  sale  given  in  any 
mortgage  or  deed  of  trust,  the  recitals  in  the  trustee's  or  mortgagee's 
deed  concerning  the  default,  advertisement,  sale,  or  receipt  of  the 
purchase-money,  and  all  other  facts  pertinent  thereto,  shall  be  re- 
ceived as  prima  facie  evidence  in  all  courts  of  the  truth  thereof."^ 

§  1746.  Montana. — ^A  power  of  sale  in  a  mortgage  or  deed  of  trust 
is  valid  and  may  be  exercised.®"  When  a  mortgage  confers  a  power 
of  sale,  either  upon  the  mortgagee  or  any  other  person,  to  be  executed 
after  a  breach  of  the  obligation  for  which  the  mortgage  is  a  security, 
either  an  action  may  be  maintained  to  foreclose,  or  proceedings  may 
be  had  under  the  provisions  of  the  mortgage.®^ 

Mo.   153,   22   S.  W.   30.     But  after  under   trust   deeds,  see  Rev.   Stat, 

giving  such  notice  a  delay  of  two  1899,   §   4369;    Rev.   Stat.   1889,   §§ 

days  in  giving  the  security  does  not  7101,  7102. 

affect  the  right  of  redemption.  God-  ■"  First  Nat.  Bank  v.  Bell  S.  &  C. 

frey  v.  Stock,  116  Mo.  403,  22  S.  W.  Min.  Co.,  8  Mont.  32,  19  Pac.  403. 

733.  '®2  Code  &  Stats.  1895,  Code  Civ. 

■"Rev.  Stat.  1909,  §  2841.  Pro.,  §    1293;     2  Rev.    Codes  1907, 

"Rev.    Stat.    1909,    §    2858.     For  §  6864. 
compensation    of    trustees    selling 
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§  1747.  Nebraska. — Power  of  sale  mortgages  and  trust  deeds  can 
be  foreclosed  only  by  action,  as  other  mortgages  are."* 

§  1748.  Nevada. — Power  of  sale  mortgages  and  trust  deeds  are 
not  in  general  use,  foreclosure"''  by  action  being  almost  universally 
tbe  remedy.    But  a  power  of  sale  without  foreclosure  is  operative."" 

§  1749.  New  Hampshire. — Power  of  sale  mortgages  and  trust  deeds 
ar.e  valid,  though  not  much  used  previous  to  the  recent  statutes."' 

When  a  power  of  sale  is  contained  in  a  mortgage  and  a  conditional 
judgment  is  entered,  the  demandant  may,  instead  of  a  writ  of  pos- 
session, have  a  decree  entered  that  the  property  be  sold  pursuant  to 
such  power,  and  thereupon  the  demandant  shall  give  such  notices 
and  do  all  such  acts  as  are  authorized  and  required  by  the  power  or 
by  the  court  in  its  decree.  The  party  selling  shall  within  ten  days 
after  the  sale  make  the  court,  under  oath,  a  report  of  the  sale  and 
of  his  doings,  and  file  the  same  in  the  clerk's  office,  and  the  same  may 
be  confirmed  and  allowed,  or  set  aside  and  new  sale  ordered,  as  to 
the  court  seems  just  and  lawful.  Any  person  interested  may  in- 
tervene or  be  summoned  and  heard  on  such  proceedings,  and  the 
order  of  the  court  confirming  the  sale  shall  be  conclusive  evidence 
as  against  all  persons,  that  the  power  was  duly  executed. 

Instead  of  such  suit  and  decree  of  sale  the  mortgagee  or  person 
having  his  estate  in  the  premises,  or  any  person  authorized  by  the 
power  of  sale,  may,  upon  breach  of  the  condition,  give  such  notices 
and  do  all  such  acts  as  are  authorized  or  required  by  the  power; 
but  no  sale  under  and  by  virtue  of  a  power  of  sale  in  a  mortgage 
of  real  estate  shall  be  valid  and  effectual  to  foreclose  such  mort- 
gage, unless  previous  to  such  sale  notice  thereof  has  been  published 
once  a  week  for  three  successive  weeks  in  some  newspaper,  if  there 
is  any,  published  in  the  city  or  town  where  the  mortgaged  premises 
or  some  part  thereof  is  situated,  and  if  no  newspaper  is  published 
in  such  city  or  town,  then  in  some  newspaper  published  in  the  town 
in  which  the  registry  of  deeds  for  the  county  is  situated,  the  first 
publication  of  such  notice  in  either  case  to  be  not  less  than  twenty- 
one  days  before  the  day  of  sale."' 

"Wheeler  v.  Sexton,  34  Fed.  154;  "Very  v.  Hussell,  65  N.  H.  646, 

Comstock  v.  Michael,  17  Nebr.  288,  23  Atl.  522.     Parley,  J.,  in  Bell  v. 

298,  22  N.  "W.  549;   Hurley  v.  Estes,  Twilight,    22    N.    H.    500,    515,    had 

6  Nebr.  386;    Webb  v.  Hoselton,  4  expressed  a  doubt  of  the  validity 

Nebr.  308;  19  Am.  Rep.  638.  of  such  mortgages. 

""  See  ante  §  1348.  >»  Acts  1899,  ch.  19,  P.  S.  1901,  ch. 

"Evans  t.  Lee,  11  Nev.  194.  139,  §§  1-5. 
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§  1750.  New  Jersey. — Power  of  sale  mortgages  and  trust  deeds 
are  unusual,  but  sales  made  by  virtue  of  the  powers  in  these  instru- 
ments are  fully  sustained.®' 

§  1751.  New  York.^ — ^A  mortgage  containing  a  power  to  the  mort- 
gagee or  any  other  person  to  sell  the  mortgaged  property,  upon 
default,  may  be  foreclosed  in  the  manner  hereafter  prescribed  where 
the  following  requisites  concur:  1.  Default  has  been  made  in  a 
condition  of  the  mortgage  whereby  the  power  to  sell  has  become 
operative.  2.  An  action  has  not  been  brought  to  recover  the  debt 
secured  by  the  mortgage  or  any  part  thereof;  or,  if  such  an  action 
has  been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied.  3.  The  mortgage  has 
been  recorded  in  the  proper  book  for  recording  mortgages  in  the 
county  wherein  the  property  is  situated.''  The  person  entitled  to 
execute  the  power  of  sale  must  give  notice  in  the  following  manner 
that  the  mortgage  will  be  foreclosed  by  a  sale  of  the  mortgaged  prop- 
erty, or  a  part  thereof,  at  a  time  and  place  specified  in  the  notice :  1. 
A  copy  of  the  notice  must  be  published  at  least  once  in  each  of  the 
twelve  weeks'  immediately  preceding  the  day  of  sale,  in  a  newspaper 

»» Clark  v.   Condit,  18   N.   J.  Eq.  N.  Y.   200.     The  proceedings  must 

358.  be  had  in  the  name  of  the  actual 

*  Bliss'  Code  of  Civil  Procedure  of  holder  of  the  mortgage.    Cohoes  Co. 

1890,  §§  2387-2400,  2424;   Bliss'  Code  v.  Goss,  13  Barb.  (N.  Y.)   137. 

of    Civil    Pro.    1902,    §§    2387-2404.  =  Where  judgment  was  recovered 

These  provisions  do   not  apply  to  on  a  debt  payable  by  instalments, 

mortgages   made   upon    real    estate  and   execution   was   issued   on   the 

not  situated  in  this  state.    So  far  as  first  instalment  but  afterward  satis- 

concerns    the    jurisdiction    of    this  fied,  it  was  held  that  there  could  be 

state,  the  parties  may  agree  in  such  no  statute  foreclosure  on  a  second 

mortgages  upon  such  terms  of  sale  instalment  for  which  no  execution 

under   the   power   as   they   please,  had  been  issued.    Grosvenor  v.  Day, 

Elliott    V.   Wood,   45   N.   Y.  71,   53  Clarke   (N.  Y.)   109.     If  the  prem- 

Barb.  (N.  Y.)  285.    To  make  a  sale  ises  are  situated  in  more  than  one 

valid  under  the  statute  it  must  be  county,  the  mortgage  must  be  re- 

strictly  followed,  as  the  effect  of  it  corded  in  each.    Wells  v.  Wells,  47 

is    to    deprive    the    holder    of    the  Barb.   (N.  Y.)   416.     The  recording 

equity   of   his   title.      Sherwood   v.  is  for  the  benefit  of  the  purchaser, 

Reade,  7  Hill   (N.  Y.)   431,  revers-  and  objection  can  not  be  made  by 

ing  8  Paige  633;  Cohoes  v.  Goss,  13  the  mortgagor.    Wilson  v.  Troup,  2 

Barb.   (N.  Y.)   137;   Hubbell  v.  Sib-  Cow.  (N.  Y.)  195,  14  Am.  Dec.  458; 

ley,   5   Lans.    (N.   Y.)    51.     If  the  Jackson  v.  Golden,  4  Cow.   (N.  Y.) 

power    contains    provisions    incon-  266. 

sistent  with  statute,  as  by  provid-  'A  publication  once  in  each  week 

ing  for  a  private  sale,  the  statute  is  sufficient,  though  the  first  publi- 

regulations  must  be  followed.    Law-  cation  is  eighty-five  days,  and  the 

pence  v.  Farmers'  Loan  &c.  Co.,  13  last    eight    days    before    the    sale. 

27 — ^JoNEs  Mtg. — Vol.  III. 
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published  in  the  county  wherein  the  property  to  be  sold,  or  a  p9,rt 
thereof,  is  situated.*  2.  A  copy  of  the  notice  must  be  fastened  up, 
at  least  eighty-four  days  before  the  day  of  sale,  in  a  conspicuous  place 
at  or  near  the  entrance  of  the  building  where  the  county  court  of  each 
county  wherein  the  property  to  be  sold  is  situated  is  directed  to  be 
held;^  or,  if  there  are  two  or  more  such  buildings  in  the  same  county, 
then  in  a  like  place  at  or  near  the  entrance  of  the  building  nearest  to 
the  property;  or,  in  the  city  or  county  of  New  York,  in  a  like  place  at 
or  near  the  entrance  of  the  building  where  the  court  of  common 
pleas  for  that  city  and  county  is  directed  by  law  to  be  held.  3.  A 
copy  of  the  notice  must  be  delivered  at  least  eighty-four  days  be- 
fore the  day  of  sale,  to  the  clerk  of  each  county  wherein  the  mort- 
gaged property  or  any  part  thereof  is  situated.  4.  A  copy  of  the 
notice  must  be  served  as  prescribed  in  the  next  section  upon  the 
mortgagor,  or,  if  he  is  dead,  upon  his  executor  or  administrator.® 
A  copy  of  the  notice  may  also  be  served  in  like  manner  upon  a  sub- 
sequent grantee''  or  mortgagee  of  the  property,  whose  conveyance 
was  recorded  in  the  proper  office  for  recording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale,'  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee,  whose  conveyance  was  so  recorded,  then  having 
an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower,  subor- 

Howard  v.  Hatch,  29  Barb.  (N.  Y.)  such  a  grantee.     Ostrander  v.  Hart, 

297.     If  the  first  publication  be  de-  130  N.  Y.  406,  30  N.  E.  504. 
fective,  there  may  be  a  republica-        "An   assignee    of   a   junior  mort- 

tion  for  the  required  time.     Cole  v.  gage  is  entitled  to  notice.    Winslow 

Moffit,   20   Barb.    (N.  Y.)    18.     The  v.   McCall,    32   Barb.    (N.   Y.)    241; 

publication  is  a  good  service  upon  Wetmore   v.   Roberts,   10    How.   Pr. 

an   unknown   party  though   an   in-  (N.  Y.)   51.     Only  such  mortgagees 

fant.     Wheeler  v.  Scully,  50  N.  Y.  or    assignees   whose   mortgages    or 

667.  assignments    are   recorded   are   en- 

*In  New  York  City,  under  au-  titled  to  notice.  Decker  v.  Boice, 
thority  of  an  act  passed  in  1874,  ch.  19  Hun  (N.  Y.)  152.  A  party  In 
656,  the  Daily  Register  has  been  interest  who  is  not  served  with  no- 
designated  by  the  judges  of  the  tice  is  not  affected  or  barred  by  the 
courts  of  record  as  the  paper  in  sale.  "Wetmore  v.  Roberts,  10  How. 
which  legal  notices  are  to  be  pub-  Pr.  (N.  Y.)  51;  Root  v.  Wheeleri 
listed.  12  Abb.  Pr.   (N.  Y.)   294;   Northrup 

"If  the  land  lies  in  several  coun-  v.  Wheeler,  43  How.  Pr.  (N.  Y.) 
ties,  the  notice  must  be  posted  in  122.  If  the  owner  of  the  equity  of 
each  county.  Wells  v.  Wells,  47  redemption  be  not  served  with  no- 
Barb.    (N.  Y.)    416.  tice,  quaere,  whether  the  foreclosure 

"Notice  should  be   given  to   the  is  not  a  nullity  as  to  all  parties, 

executor    or   administrator,    not   to  Mickles  v.  Dillaye,  15  Hun  (NY) 

the  heirs  or  devisees.     Anderson  v.  296.     It  is  so  as  to  the  persons  not 

Austin,  34  Barb.   (N.  Y.)   319;   Low  served  with  notice.    Raynor  v   Ray- 

V.  Purdy,  2  Lans.   (N.  Y.)   422.  nor,  21  Hun   (N.  Y.)    36. 

'An    assignee    in    bankruptcy    is 
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dinate  to  the  lien  of  the  mortgage;"  or  upon  any  person  then 
having  a  lien  upon  the  property  subsequent  to  the  mortgage  by  vir- 
tue of  a  judgment  or  decree  duly  docketed  in  the  county  clerk's 
office,  and  constituting  a  specific  or  general  lien  upon  the  property.^" 
The  notice  specified  in  this  section  must  be  subscribed  by  the  per- 
son entitled  to  execute  the  power  of  sale,  unless  his  name  distinctly 
appears  in  the  body  of  the  notice,  in  which  ease  it  may  be  sub- 
scribed by  his  attorney  or  agent. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows:  1.  Upon  the  mort- 
gagor, his  wife,  widow,  executor,  or  administrator,  or  a  subsequent 
grantee  of  the  property  whose  conveyance  is  upon  record,  or  his 
wife  or  widow,  by  delivering  a  copy  of  the  notice,  as  prescribed  for 
delivery  of  a  copy  of  a  summons,  in  order  to  make  personal  service 
thereof  upon  the  person  to  be  served;  or  by  leaving  such  a  copy, 
addressed  to  the  person  to  be  served,  at  his  dwelling-house,  with  a 
person  of  suitable  age  and  discretion,  at  least  fourteen  days  before 
the  day  of  sale.  If  said  mortgagor  is  a  foreign  corporation,  or, 
being  a  natural  person,  he,  or  his  wife,  widow,  executor,  or  admin- 
istrator, or  a  subsequent  grantee  of  the  property  whose  conveyance 
is  upon  record,  or  his  wife  or  widow,  is  not  a  resident  of  or  within  the 
state,  then  service  thereof  may  be  made  upon  them  in  like  manner 
without  the  state  at  least  twenty-eight  days  prior  to  the  day  of 
sale.  2.  Upon  any  other  person  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notice  in  the  post-office,^^  properly  enclosed 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 

"In  case  the  mortgage  was  exe-  Barb.  (N.  Y.)  241;  Klock  v.  Cronk- 
cuted  by  husband  and  wife,  the  no-  hite,  1  Hill  (N.  Y.)  107.  Though 
tice  of  sale  after  the  death  of  the  one  judgment  creditor  has  no  no- 
husband  must  be  served  on  the  wife  tlce,  the  sale  is  not  therefore  in- 
as  surviving  mortgagor,  though  not  validated  as  to  others  who  were 
necessary  to  bar  her  dower  in  a  pur-  served  with  notice.  Hubbell  v.  Slb- 
chase-money  mortgage.  King  v.  ley,  5  Lans.  (N.  Y.)  51. 
Duntz,  11  Barb.  (N.  Y.)  191.  See  "The  notice  may  be  mailed  at 
also  Brackett  v.  Baum,  50  N.  Y.  8.  any  place  in  the  state.  Stanton  v. 
"Personal  representatives"  means  Kline,  11  N.  Y.  196;  Bunce  v.  Reed, 
executors  or  administrators,  and  16  Barb,  (N.  Y.)  347.  The  twenty- 
not  heirs.  Anderson  v.  Austin,  34  eight  days  are  to  be  counted  from 
Barb.  (N.  Y.)  319;  Low  v.  Purdy,  the  time  of  deposit  in  the  post- 
2  Lans.    (N.  Y.)   422.  office,  without  reference  to  the  mail- 

"The  lien  of  a  judgment  perfect-  ing.     Hornby  v.   Cramer,   12   How. 

ed  after  the  first  publication  of  no-  Pr.   (N.  Y.)  490.    A  mistake  in  ad- 

tice,  and  before  sale,  is  not  cut  off  dressing  a  party  at  a  place  other 

unless    notice   is    served   upon   the  than  his  residence  renders  the  sale 

judgment  creditor  as  here  provided,  void  as  to  him.    Robinson  v.  Ryan, 

Groff  v.   Morehouse,   51   N.   Y.   503.  25  N.  Y.  320. 
See    also   Winslow    v.    McCall,    32 
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place  of  residence,  at  least  twenty-eight  days  before  the  day  of 
Bale." 

A  county  clerk  to  -whoin  a  copy  of  a  notice  of  sale  is  delivered,  as 
prescribed  in  subdivision  third  of  the  last  section  but  one,  must 
forthwith  affix  it  in  a  book  kept  in  his  office  for  that  purpose; 
must  make  and  subscribe  a  minute,  at  the  bottom  of  the  copy,  of 
the  time  when  he  received  and  affixed  it;  and  must  index  the  notice 
to  the  name  of  the  mortgagor. 

The  notice  of  sale  must  specify  :^^  1.  The  names  of  the  mort- 
gagor, of  the  mortgagee,  and  of  each  assignee  of  the  mortgage.^* 
2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  reeorded.^^  3.  The  sum  claimed  to  be  due  upon 
the  mortgage  at  the  time  of  the  first  publication  of  the  notice;^' 
and,  if  any  sum  secured  by  the  mortgage  is  not  then  due,  the  amount 
to  become  due  thereupon.  4,  A  description  of  the  mortgaged  prop- 
erty conforming  substantially  to  that  contained  in  the  mortgage.^' 


"A  notice  addressed  to  A.  B.,  ad- 
ministrator, is  sufficient,  without 
naming  tlie  estate  of  the  deceased. 
George  v.  Arthur,  2  Hun  (N.  Y.) 
406,  4  T.  &  C.  635.  If  it  does  not 
appear,  except  on  information  and 
belief,  that  the  mortgagors  resided 
at  the  place  to  which  the  notices 
were  addressed  and  mailed,  the 
proceedings  are  defective.  Mowry 
v.  Sanborn,  7  Hun  (N.  Y.)  380. 
Notice  to  the  heirs  at  law  is  suffi- 
cient if  no  personal  representative 
is  appointed.  Bond  v.  Bond,  51 
Hun  (N.  Y.)  507.  But  see  Van 
Schaack  v.  Saunders,  32  Hun  (N. 
Y.)  515.  Service  upon  one  named 
in  a  will  as  executor  is  sufficient, 
though  letters  have  not  been  issued 
to  him.  Van  Schaack  v.  Saunders, 
32  Hun  (N.  Y.)  515.  The  three 
modes  of  giving  notice  must  be 
used  together.  If  one  of  them  be 
omitted  the  foreclosure  is  void. 
Cole  V.  Moffitt,  20  Barb.  (N.  Y.)  18; 
Mowry  v.  Sanborn,  62  Barb.  (N. 
Y.)  223;  Stanton  v.  Kline,  16  Barb. 
(N.  Y.)  9;  King  v.  Duntz,  11  Barb. 
(N.  Y.)  191;  Van  Slyke  v.  Shelden, 
9  Barb.  (N.  Y.)  278;  Low  v.  Purdy, 
2  Lans.  (N.  Y.)  422. 

"  It  need  not  state  that  the  mort- 
gage will  be  foreclosed;  Leet  v.  Mc- 
Master,  51  Barb.  (N".  Y.)  236;  or 
that  the  sale  is  for  the  purpose  of 


foreclosure.  Judd  v.  O'Brien,  21  N. 
Y.  186. 

"The  omission  by  the  mortga- 
gees to  state  in  the  notice  the  name 
of  an  assignee  renders  the  sale  in- 
valid, though  the  assignment  was 
not  recorded  and  the  omission  may 
not  have  injured  the  mortgagor. 
Weir  V.  Birdsall,  27  App.  Div.  404, 
50  N.  Y.  S.  275. 

"  The  place  of  record  is  sufficient- 
ly specified  by  stating  the  clerk's 
office  and  the  date  of  record,  though 
the  number  of  the  book  in  which  it 
is  recorded  is  erroneously  stated. 
5  Wait's  Practice  253;  Judd  v. 
O'Brien,  21  N.  Y.   186,   188. 

"  A  mistake  as  to  the  amount  due 
does  not  invalidate  the  sale.  Klock 
V.  Cronkhite,  1  Hill  (N.  Y.)  107; 
Mowry  v.  Sanborn,  62  Barb.  (N. 
Y.)  223;  Bunce  v.  Reed,  16  Barb. 
(N.  Y.)  347;  Jencks  v.  Alexander, 
11  Paige  (N.  Y.)  619.  If  only  a 
part  of  the  debt  is  due.  It  is  well  to 
state  both  the  amount  due  and  the 
whole  amount  also.  Jencks  v. 
Alexander,  11  Paige  (N.  Y.)  619, 
626. 

"The  statute  does  not  require 
any  reference  in  the  notice  of  sale 
to  incumbrances.  If  matters  not 
called  for  by  the  statute  are  stated, 
which  are  calculated  to  mislead  the 
public  and  prevent  persons  from  bid- 
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The  Bale  may  be  postponed  from  time  to  time.  In  that  case  a 
notice  of  the  postponement  must  be  published  as  soon  as  practi- 
cable thereafter  in  the  newspaper  in  which  the  original  notice  was 
published;  and  the  publication  of  the  original  notice,  and  of  each 
notice  of  postponement,  must  be  continued  at  least  once  in  each 
week  until  the  time  to  which  the  sale  is  finally  postponed.^*  The 
sale  must  be  at  public  auction,^"  in  the  daytime,  on  a  day  other  than 
Sunday,  or  a  public  holiday,  in  the  county  in  which  the  mortgaged 
property,  or  a  part  thereof,  is  situated;  except  that,  when  the  mort- 
gage is  to  the  people  of  the  state,  the  sale  may  be  made  at  the 
capital.  If  the  property  consists  of  two  or  more  distinct  farms, 
tracts,  or  lots,  they  must  be  sold  separately;  and  as  many  only  of 
the  distinct  farms,  tracts,  or  lots  shall  be  sold  as  it  is  necessary  to 
sell  in  order  to  satisfy  the  amount  due  at  the  time  of  the  sale,  and  the 
costs  and  expenses  allowed  by  law.^"  But  where  two  or  more  build- 
ings are  situated  upon  the  same  city  lot,  and  access  to  one  is  obtained 
through  the  other,  they  must  be  sold  together. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged  prop- 
erty, or  any  part  thereof,  at  the  sale. 

A  sale  made  and  conducted  as  prescribed,  to  a  purchaser  in  good 
faith,  is  equivalent  to  a  sale  pursuant  to  judgment  in  an  action 
to  foreclose  the  mortgage,  so  far  only  as  to  be  an  entire  bar  of  all 
claim  or  equity  of  redemption,  upon,  or  with  respect  to,  the  property 
sold,  of  each  of  the  following  persons:  1.  The  mortgagor,  his 
heir,  devisee,  executor,  or  administrator.  2.  Each  person,  claim- 
ing under  any  of  them  by  virtue  of  a  title,  or  of  a  lien  by  judg- 
ment or  decree  subsequent  to  the  mortgage,  upon  whom  the  notice 
of  sale  was  served  as  prescribed  in  this  title. ^^     3.    Each  person  so 

ding,  the  sale  will  be  void;  but  if  tice  of  postponement;   the  publlca- 

inserted  by  mistake  merely,  and  a  tion     Is     sufficient.      "Westgate     v. 

correction  is  published  with  the  no-  Handlin,  7  How.  Pr.    (N.  Y.)    372. 

tice   before   it   could   be   presumed  "A  private  sale,  though  expressly 

that  persons  wishing  to  bid  would  authorized  by  the  mortgage,  would 

be  misled,  the  error  would  not  viti-  not  bar  the  equity  of  redemption, 

ate  the  sale.     Such  an  error  was  Lawrence  v.  Farmers'  Loan  &c.  Co., 

the    statement    of    a    prior    incum-  13  N.  Y.  200,  642. 

brance  at  twice  its  actual  amount.  ''"Cox  v.  Wheeler,  7  Paige  (N.  Y.) 

Hubbell  V.  Sibley,  5  Lans.   (N.  Y.)  248. 

51.     See  also  Klock  v.  Cronkhite,  1  "  Mowry  v.  Sanborn,  62  Barb.  (N. 

Hill    (N.  Y.)    107;    Burnet  v.   Den-  Y.)  223;  Klock  v.  Cronkhite,  1  Hill 

niston,  5  Johns.  Ch.  (N.  Y.)  35,  42.  (N.  Y.)  107;  Demarest  v.  Wynkoop, 

For   form   of  notice,   see   5   Walt's  3  Johns.  Ch.  (N.  Y.)  129,  8  Am.  Dec. 

Prac.  254.  467.     Notice  must  be  served  upon 

"It  is  not  necessary  to  serve  no-  her.      Service    upon    her    husband 
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claiming,  whose  assignment,  mortgage,  or  other  conveyance  was  not 
duly  recorded  in  the  proper  book  for  recording  the  same  in  the 
county  or  whose  judgment  or  decree  was  not  duly  docketed  in  the 
county  clerk's  office  at  the  time  of  the  delivery  of  a  copy  of  the 
notice  of  said  sale  to  the  clerk  of  this  county,  and  the  executor, 
administrator,  or  assignee  of  such  a  person.  4.  Every  other  per- 
son claiming  under  a  statutory  lien  or  incumbrance,  created  sub- 
sequent to  the  mortgage,  attaching  to  the  title  or  interest  of  any 
person  designated  in  either  of  the  foregoing  subdivisions  of  this 
section.  5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  sub- 
sequent grantee,  upon  whom  notice  of  the  sale  was  served  as  pre- 
scribed in  this  title,  where  the  lien  of  the  mortgage  was  superior  to 
her  contingent  or  vested  right  or  dower  or  her  estate  in  dower. 

An  affidavit  of  the  sale,  stating  the  time  when  and  the  place 
where  the  sale  was  made,  the  sum  bid  for  each  distinct  parcel 
separately  sold,  and  the  name  of  the  purchaser  of  each  distinct 
parcel,  may  be  made  by  the  person  who  officiated  as  auctioneer 
at  the  sale.  An  affidavit  of  the  publication  of  the  notice  of 
sale,  and  of  the  notice  or  notices  of  postponement,  if  any,  may  be 
made  by  the  publisher  or  printer  of  the  newspaper  in  which  they 
were  published,  or  by  his  foreman  or  principal  clerk.  An  affidavit 
of  the  affixing  of  a  copy  of  the  notice,  at  or  near  the  entrance 
of  the  proper  courthouse,  may  be  made  by  the  person  who  so  af- 
fixed it,  or  by  any  person  who  saw  it  so  affixed,  at  least  eighty- 
four  days  before  the  day  of  sale.  An  affidavit  of  the  affixing  of  a 
copy  of  the  notice  in  the  book  kept  by  the  county  clerk  may  be 
made  by  the  county  clerk,  or  by  any  person  who  saw  it  so  affixed, 
at  least  eighty-four  days  before  the  day  of  sale.^  An  affidavit  of 
the  service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  perspn  upon  whom  the  notice  must  or  may  be  served,  may  be 
made  by  the  person  who  made  the  service.^"     "Where  two  or  more 

alone  is  not  enough.     Northrup  v.  sale.     It  is  not  necessary  that  he 

Wheeler,  43  How.  Pr.  (N.  Y.)   122.  should    have    seen    It    each  week. 

A  mortgage  for  the  purchase-money  Hornby  v.  Cramer,  12  How.  Pr.  (N. 

not  bein^  subject  to  the  dower  right  Y.)   490. 

of  the  mortgagor's  wife,  though  not  ''  An  affidavit  on  information  and 
a  party  to  it,  a  sale  under  the  belief,  as  to  the  place  of  residence 
power  is  a  bar  to  the  right.  It  may  of  the  mortgagors,  to  whom  notice 
be  regarded  as  claiming  under  him.  was  mailed,  is  sufficient,  in  the  ab- 
Brackett  v.  Baum,  50  N.  Y.  8.  sence  of  proof  that  they  did  not  re- 
"^A  notice  once  affixed  is  pre-  ceive  the  notices,  or  that  they  re- 
sumed to  remain,  and  the  affidavit  sided  elsewhere.  Mowry  v.  San- 
may  be  made  by  one  who  saw  it  born,  62  Barb.  (N.  Y.)  223.  Such 
posted  twelve  weeks  prior  to  the  affidavit  does  not  furnish  presump- 
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distinct  parcels  are  sold  to  different  purchasers,  separate  affidavits 
may  be  made  with  respect  to  each  parcel,  or  one  set  of  affidavits 
may  be  made  for  all  the  parcels. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affida- 
vits specified  in  the  last  section  may  be  contained  in  one  affidavit, 
where  the  same  person  deposes  with  respect  to  them.  A  printed 
copy  of  the  notice  of  sale  must  be  annexed  to  each  affidavit,  and  a 
printed  copy  of  each  notice  of  postponement  must  be  annexed  to 
the  affidavit  of  publication  and  to  the  affidavit  of  sale. 

The  affidavits  specified  in  the  last  two  sections  may  be  filed  in  the 
office  for  recording  deeds  and  mortgages  in  the  county  where  the 
sale  took  place.  They  must  be  recorded  at  length  by  the  officer 
with  whom  they  are  filed,  in  the  proper  book  for  recording  mort- 
gages. The  original  affidavits  so  filed,  the  record  thereof,  and  a 
certified  copy  of  the  record,  are  presumptive  evidence  of  the  matters 
of  fact  therein  stated,  with  respect  to  any  property  sold  which  is 
situated  in  that  county.^*  Where  the  property  sold  is  situated  in 
two  or  more  counties,  a  copy  of  the  affidavits  certified  by  the  officer 
with 'whom  the  originals  are  filed  may  be  filed  and  recorded  in  each 
other  county  wherein  any  of  the  property  is  situated.  Thereupon 
the  copy  and  the  record  thereof  have  the  like  effect,  with  respect 
to  the  property  in  that  county,  as  if  the  originals  were  duly  filed 
and  recorded  therein. 

A  clerk  or  register  who  records  any  affidavits  or  a  certified  copy 
thereof,  filed  with  him,  must  make  a  note  upon  the  margin  of  the 
record  of  the  mortgage  in  his  office,  referring  to  the  book  and  page, 
or  the  copy  thereof,  where  the  affidavits  are  recorded. 

tive  evidence  of  service,  but  other  cording  of  the  affidavits  is  not  essen- 
evldence  is  competent  to  show  the  tial  to  the  passing  of  title.  Howard 
fact  of  service.  Youker  v.  Tread-  v.  Hatch,  29  Barb.  (N.  Y.)  297; 
well,  4  N.  Y.  S.  674.  Insufficiency  of  Frlnk  v.  Thompson,  4  Lans.  (N.  Y.) 
service  of  notice  renders  the  sale  489,  overruling  the  dictum  in  Co- 
invalid  only  as  to  the  party  with-  hoes  Co.  v.  Goss,  13  Barb.  (N.  Y.) 
out  notice.  Youker  v.  Treadwell,  4  137;  also  dictum  in  Tuthill  v. 
N.  Y.  S.  674.  The  holder  of  the  mort-  Tracy,  31  N.  Y.  157.  See  also 
gage  may  give  the  notice,  though  Bryan  v.  Butts,  27  Barb.  (N.  Y.) 
he  be  the  purchaser.  Hubbell  v.  503.  But  the  affidavits  must  show 
Sibley,  5  Lans.  (N.  Y.)  51.  a  full  compliance  with  the  statute; 
'"The  affidavits  are  not  conclu-  and  the  omission  of  a  fact  which 
sive;  they  may  be  disproved.  Bunce  the  statute  requires  to  be  shown 
V.  Reed,  16  Barb.  (N.  Y.)  347;  by  affidavit  can  not  be  supplied  by 
Sherman  v.  Willet,  42  N.  Y.  146;  amendment  of  it,  though  perhaps 
Mowry  v.  Sanborn,  62  Barb.  223,  72  new  affidavits  might  be  filed. 
N.  Y.  534.  For  form  of  affidavit  see  Dwight  v.  Phillips,  48  Barb.  (N.  Y.) 
5   "Wait's   Prac.   258,   261.     The  re-  116. 
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The  purchaser  of  the  mortgaged  premises  upon  a  sale  conducted 
as  prescribed  in  this  title  obtains  title  thereto  against  all  persons 
bound  by  the  sale,  without  the  execution  of  a  conveyance."^  Ex- 
cept where  he  is  the  person  authorized  to  execute  the  power  of 
sale,  such  a  purchaser  also  obtains  title  in  like  manner  upon  pay- 
ment of  the  purchase-money,  and  compliance  with  other  terms  of 
sale,  if  any,  without  the  filing  and  recording  of  the  affidavits  pre- 
scribed. But  he  is  not  bound  to  pay  the  purchase-money  until 
the  affidavits  specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed  or  delivered,  or  tendered  to  him  for 
filing. 

An  attorney  or  other  person,  who  receives  any  money  arising 
upon  a  sale  made  as  prescribed  in  this  title,  must,  within  ten  days 
after  he  receives  it,  pay  into  the  Supreme  Court  the  surplus  exceed- 
ing the  sum  due  and  to  become  due  upon  the  mortgage,  and  the 
costs  and  expenses  of  the  foreclosure,  in  like  manner  and  with  like 
effect  as  if  the  proceedings  to  foreclose  the  mortgage  were  taken  in 
an  action  brought  in  the  Supreme  Court  and  triable  in  the  county 
where  the  sale  took  place.''" 


"Jackson  v.  Golden,  4  Cow.  (N. 
Y.)  266;  Slee  v.  Manhattan  Co.,  1 
Paige  (N.  Y.)  48.  The  affidavits  in 
such  case  stand  in  place  of  a  deed, 
and  are  conclusive  as  against  the 
mortgagor  and  those  claiming  under 
him.  Arnot  v.  McClure,  4  Denlo 
(N.  Y.)  41;  Mowry  v.  Sanhorn,  68 
N.  Y.  153;  Layman  v.  Whiting,  20 
Barb.  (N.  Y.)  559;  Cohoes  Co.  v. 
Goss,  13  Barb.    (N.  Y.)    137,  144. 

^°  The  mortgagee  himself  is  not 
responsible  to  subsequent  lien  cred- 
itors for  a  surplus  left  in  the  hands 
of  a  purchaser.    Russell  v.  Duflon, 

4  Lans.  (N.  Y.)  399.  For  pro- 
ceedings in  relation  to  surplus,  see 

5  Wait's  Prac.  264.  But  if  the 
mortgagee  receive  the  surplus,  he 
is  liable  to  subsequent  lienholders, 
though  not  for  interest  on  it  until 
demand.  Russell  v.  Duflon,  4  Lans. 
(N.  Y.)  399;  Bevier  v.  Schoon- 
maker,  20  How.  Pr.  (N.  Y.)  411; 
Code  of  Civil  Procedure  1880,  §§ 
2401-2403;  Laws  N.  Y.  1880,  pp.  812, 
313.  The  following  costs  are 
allowed  in  proceedings  taken  as 
prescribed  in  the  title:  1.  For 
drawing  a  notice  of  sale,  a  notice 
of  the  postponement  of  a  sale,  or 


an  affidavit,  made  as  prescribed  in 
this  title,  for  each  folio,  twenty-five 
cents;  for  making  each  necessary 
copy  thereof,  for  each  folio,  thir- 
teen cents.  2.  For  serving  each 
copy  of  the  notice  of  sale  required 
or  expressly  permitted  to  be  served 
by  this  title,  and  for  affixing  each 
copy  thereof  required  to  be  affixed 
upon  the  courthouse,  as  prescribed 
in  this  title,  one  dollar.  3.  For 
superintending  the  sale  and  attend- 
ing to  the  execution  of  the  neces- 
sary papers,  ten  dollars.  The  sums 
actually  paid  for  the  following 
services,  not  exceeding  the  fees 
allowed  by  law  for  those  services, 
are  allowed  in  proceedings  taken 
as  prescribed  in  this  title:  1.  For 
publishing  the  notice  of  sale,  and 
the  notice  or  notices  of  postpone- 
ment if  any,  for  a  period  not  ex- 
ceeding twenty-four  weeks.  2.  For 
the  services  specified  in  §  2390  of 
this  act.  3.  For  recording  the  affi- 
davits, and  also  where  the  prop- 
erty sold  is  situated  in  two  or  more 
counties,  for  making  and  record- 
ing the  necessary  certified  copies 
thereof.  4.  For  necessary  postage 
and   searches.     The   costs   and  ex- 
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§  1752.  North  Carolina. — Power  of  sale  mortgages  "have  long  been 
in  general  use  unquestioned."^^  Deeds  of  trust  are  also  in  use. 
It  is  provided  that  upon  the  death  of  the  mortgagee  all  his  rights, 
powers,  and  duties  shall  devolve  upon  his  executor  or  administrator.^^ 
The  sale,  whether  advertised  in  some  paper  or  otherwise,  shall  also 
be  advertised  by  posting  a  notice  in  some  conspicuous  place  at  the 
courthouse  door  in  the  county  where  the  property  is  situated,  such 
notice  to  be  posted  for  at  least  twenty  days  before  the  sale,  unless 
a  shorter  time  be  expressed  in  the  contract.^' 

§  1752a.  North  Dakota.^" — The  statutory  provisions  of  North  Da- 
kota and  South  Dakota  are  similar,  and  are  treated  together.*^ 

§  1753.  Ohio. — Power  of  sale  mortgages  and  trust  deeds  are  seldom 
used.  The  statute  providing  for  the  foreclosure  of  mortgages  and 
the  sale  of  real  estate  under  execution  do  not  forbid  stipulations  in 
a  mortgage  authorizing  foreclosure  by  sale  under  a  power,  without 
appraisement.^^ 

§  1754.  Oregon. — Power  of  sale  mortgages  and  trust  deeds  are  sel- 
dom used. 

§  1755.  Pennsylvania. — Power  of  sale  mortgages  and  trust  deeds 
were  seldom  used  until  recently,  but  have  now  become  a  common 
mode  of  creating  marketable  securities  on  which  to  raise  loans  for 
corporations.^' 

penses  must  be  taxed,  upon  notice,  under  a  deed  of  trust  or  mortgage 

by   che  clerk  of  the  county  where  until  the  debts  secured  in  the  deed 

the   sale  took  place,  upon  the   re-  are  reduced  to  judgments,  was  held 

quest  and  at  the  expense  of  any  per-  unconstitutional,  as  not  only  impalr- 

son     interested     in     the     payment  ing  the  obligation  of  a  contract,  but 

thereof.    Each  provision  of  this  act  altering  it  by  adding  a  condition, 

relating  to  the  taxation  of  costs  in  Latham  v.  Whitehurst,  69  N.  Car. 

the  Supreme  Court  and  the  review  33. 

thereof  applies  to  such  a  taxation.  "'Laws  1887,  ch.  147;   Pell's  Re- 

"Olcott  V.  Bynum,  17  Wall.    (U.  visal  1908,  §  1031. 
S.)    44,  21  L.  ed.   570;    Paschal  v.  "Laws   1889,   ch.   70;    Pell's  Re- 
Harris,  74  N.  Car.  335;    Blount  v.  visal  1908,  §§  1042,  1043. 
Carroway,  67  N.  Car.  396;    Hyman  »» North  Dakota  Codes  1895,  Code 
V.   Devereux,   63   N.   Car.   624,   628.  Civ.  Pro.  §§  5844-5864;  Comp.  Laws 
The    Code    of    1905,    §    6159,    con-  1913,  §§  8073-8098. 
fers  express  authority  on  a  mort-  "See  post  §  1757a. 
gagor  to   designate   the  mortgagee  "Ohio  Rev.   Stat.   1892,   §§   5316, 
or    other    person    to    execute    the  5389,  5390,  5391,  5398a,  5404;   Etna 
power  of  sale  upon  default.    Brown  Coal   &c.   Co.   v.   Marting   Iron  &c. 
V.  Comonow,  17  N.  Dak.  84,  114  N.  Co.,  127  Fed.  32. 
W.    728.    A   "stay   law,"   providing  ^'Corpman  v.   Baccastow,   84  Pa. 
that   no   property   should    be    sold  St.  363,  5  N.  Y.  W.  R.  204;  Bradley 
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§  1756.  Rhode  Island. — Mortgages  generally  contain  a  power  of 
sale.    Trust  deeds,  being  less  effectual,  are  not  in  common  use. 

At  any  sale  by  public  auction  made  according  to  the  provisions 
of  any  mortgage,  or  other  conveyance  by  way  of  mortgage,  or  of 
any  power  of  sale  contained  in  it  or  annexed  to  it,  the  mortgagee, 
his  heirs  or  assigns,  or  any  person  for  hint,  may  fairly  and  in  good 
faith  bid  for  and  purchase  the  property  or  any  part  of  it,  in  the 
same  manner  as  other  persons  may  bid  for  and  purchase  it.^* 

Whenever  any  mortgagee,  or  any  person  acting  under  a  power 
of  sale,  shall  sell  any  real  estate  the  title  to  which  will  in  any 
manner  depend  upon  notice  of  sale  to  be  published  in  any  news- 
paper, the  person  causing  such  sale  to  be  made  shall  cause  a  copy 
of  the  advertisement,  in  pursuance  of  which  such  sale  is  made, 
to  be  attached  to  the  deed  given  thereunder,  together  with  his, 
her,  or  their  affidavit,  stating  when,  how  many  times,  and  in  what 
newspaper  or  newspapers,  such  advertisement  was  published,  and 
the  manner,  time,  and  place  of  making  such  sale.  Such  copy  and 
affidavit  shall  be  recorded  with  the  deed  to  which  they  are  attached, 
and  the  record  thereof  shall  be  prima  facie  evidence  of  the  truth 
of  the  matters  and  things  therein  stated.'^ 

§  1757.  South  Carolina. — Trust  deeds  seem  to  be  in  use.  Power 
of  sale  mortgages,  though  not  in  very  common  use,^'  are  valid, 
and  the  equity  of  redemption  may  be  barred  by  a  sale  in  compliance 
with  the  terms  of  the  power.^^ 

§  1757a.  South  Dakota.^^ — A  power  of  sale  may  be  conferred  by  a 
mortgage  upon  the  mortgagee  or  any  other  person,  to  be  exercised 
after  a  breach  of  the  obligation  for  which  the  mortgage  is  a  security. 
The  power  is  a  part  of  the  security,  and  passes  by  an  assignment. 
Such  power  of  sale  is  a  trust,  and  can  be  executed  only  in  the  man- 

v.  Chester  Valley  R.  Co.,  36  Pa.  St.  Car.)    686,   per   Withers,   J.:    "Not 

141,  151.  familiar  in  our  observation." 

»*Gen.  Laws  1896,  ch.  207,  §  16,  A.        "Robinson  v.  Amateur  Assn.,  14 

N.  1896-7,  ch.  325;  Gen.  Laws  1909,  S.  Car.  148. 

ch.  258,  §  16,  p.  901.    If  the  mort-        »» South  Dakota  Codes  1903,  Code 

gagor  has  conveyed  the  equity  of  Civ.  Pro.  §§  636-654.    The  statutory 

redemption,    the    notice    prescribed  right   of   redemption   applies   to   a 

must    be   given   to   the    purchaser,  trust  deed  or  mortgage  with  power 

McLaughlin  v.  Hanley,  12  R.  I.  61.  of  sale.    Kent  v.  Laffan,  2  Cal.  595; 

'"Gen.  Laws  1896,  ch.  202,   §  15;  Levy  v.  Burkle  (Cal.),  14  Pac.  564. 

Gen.  Laws  1909,   ch.   253,  §  15,  p.  See,    concerning   limitation    of   ten 

877.  years   for    foreclosure,    Laws   1901, 

»« Mitchell  V.  Began,  11  Rich.  (S.  p.  152,  ch.  120,  making  Rev.  Codes 
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ner  prescribed.  Before  a  foreclosure  can  be  made  by  advertisement 
a  default  must  have  occurred,  and  it  is  further  requisite  that  there 
be  no  suit  pending  for  the  recovery  of  the  debt;  that  any  execution 
that  may  have  been  rendered  shall  have  been  returned  unsatisfied; 
and  that  the  mortgage  and  any  assignment  of  it  shall  have  been 
recorded.  Each  instalment  of  the  mortgage  is  deemed  to  be  a  sep- 
arate mortgage  so  far  as  to  entitle  the  holder  of  it  to  a  foreclosure. 

Notice  of  the  foreclosure  sale  must  be  given  by  publishing  the 
same  for  sis  successive  weeks,  at  least  once  in  each  week,  in  a  news- 
paper of  the  county  where  the  premises  or  some  part  of  them  are 
situated,  if  there  be  one  ;^*  if  not,  then  in  the  nearest  paper  published 
in  the  state.  The  notice  must  specify  the  names  of  the  mortgagor 
and  mortgagee,  and  the  assignee,  if  any;  the  date  of  the  mortgage; 
the  amount  claimed  to  be  due  at  the  date  of  the  notice;  a  de- 
scription of  the  premises  substantially  as  in  the  mortgage;  and  the 
time  and  place  of  sale. 

The  sale  must  be  at  public  auction,  between  the  nour  of  nine 
o'clock  in  the  forenoon  and  the  setting  of  the  sun  on  that  day,  in 
the  county  in  which  the  premises  to  be  sold,  or  some  part  of  them, 
are  situated,  and  must  be  made  by  the  person  appointed  for  that 
purpose  in  the  mortgage,  or  by  the  sheriff  or  deputy  sherifE  of  the 
county,  to  the  highest  bidder. 

The  sale  may  be  postponed  by  inserting  a  notice  of  the  postpone- 
ment, as  soon  as  practicable,  in  the  newspaper  in  which  the  orig- 
inal advertisement  was  published,  and  continuing  this  until  the  time 
of  the  postponed  sale,  at  the  expense  of  the  party  requesting  the  post- 
ponement. If  the  premises  consist  of  distinct  farms  or  lots  they 
must  be  sold  separately,  and  no  more  can  be  sold  than  is  sufficient 
to  satisfy  the  amount  due  at  the  date  of  the  notice  of  sale,  with  in- 
terest and  costs.  The  mortgagee  may  fairly  and  in  good  faith  pur- 
chase at  the  sale.  The  officer  making  the  sale  gives  to  the  purchaser 
a  certificate  stating  a  particular  description  of  the  property  sold, 

1899,  §  5200,  subd.  2,  limiting  time  there  sliould  be  a  publication  for 

to    foreclosure    mortgage    to    ten  full  six  weeks  if  made  once  a  week 

years  applicable  to  foreclosures  by  in  six  successive  weeks.    McDonald 

advertisement;    Clark  v.    Beck,    14  v.  Nordyke  Marmon  Co.,  9  N.  Dak. 

N.  Dak.  287,  103  N.  W.  755.  290,  83  N.  "W.  6.     Otherwise  under 

"  Grandin  v.  Emmons,  10  N.  Dak.  previous     statute.       Finlaysen     v. 

223,    86   N.    W.    723;    McDonald   v.  Peterson,  5  N.  Dak.  587,  67  N.  "W. 

Nordyke  Marmon  Co.,  9  N.  Dak.  290,  953,  33  L.  R.  A.  532. 
8$  N.  W.  6.    It  is  not  necessary  that 
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the  price  bid  for  each  distinct  lot,  and  the  whole  price  paid,  and 
files  a  duplicate  in  the  registry  of  deeds.** 

Eedemption  may  be  made  within  one  year  after  the  sale.*^  If 
not  redeemed,  the  ofBeer  executes  a  deed  of  the  premises  to  the 
purchaser.*"  Any  surplus  there  may  be  must  be  paid  over  by  the 
ofiBcer  to  the  mortgagor,  his  representatives  or  assigns.** 

The  evidence  of  the  sale  may  be  perpetuated  by  an  affidavit  of 
the  publication  of  the  notice  made  by  the  printer;  an  affidavit  of 
the  fact  of  sale,  of  the  time  and  place  of  the  sale,  of  the  sum  bid, 
and  the  name  of  the  purchaser,  made  by  the  person  who  acted  as 
auctioneer.  Such  affidavits  are  recorded  in  the  registry  of  deeds  for 
the  county,  and  are  presumptive  evidence  of  the  facts  set  forth. 
The  party  foreclosing  a  mortgage  by  advertisement  is  entitled  to 
his  costs  and  disbursements  out  of  the  sale,  in  addition  to  any  at- 
torney's fee  agreed  upon  in  the  mortgage. 

§  1758.  Tennessee. — Power  of  sale  mortgages  and  trust  deeds  are 
in  use.  Eeal  estate  sold  under  them  by  virtue  of  the  power  is  sub- 
ject to  redemption  at  any  time  within  two  years,  in  the  same  man- 
ner as  when  sales  are  made  under  judicial  decree,**  unless  the  right 
of  redemption  is  expressly  waived  or  surrendered  in  the  deed  or 
mortgage.*^  But  if  the  mortgagee  does  not  exercise  a  power  of 
sale  free  from  the  equity  of  redemption  contained  in  a  mortgage, 
and  the  sale  be  not  made  under  a  decree  of  court,  the  right  of 
redemption  will  still  exist.  The  statute  cutting  off  the  equity  of 
redemption  must  be  strictly  pursued.*" 

*»  The  requirement  to  file  a  dupli-  Nichols  v.  Tingstad,  10  N.  Dak.  172, 

cate    certificate    is    directory,    not  86  N.  W.  694. 

mandatory.     Johnson  v.  Day,  2  N.  *•  See  ante  §  1358. 

Dak.  295,  50  N.  W.  701.  "Code  1896,  §§  3811,  3812.  Where 

"As  to  redemption  in  North  Da-  the  grantor  in  a  trust  deed  stipu- 

kota  see  Codes  1895,  Code  Civ.  Pro.,  lated  that  "in  the  event  a  sale  is 

§    5854;    in    South   Dakota:    Codes  made,  I  hereby  waive  the  right  of 

1903,  Code  Civ.  Pro.,  §§  375-383.  redemption  given  me  by  law;   and 

**  Nichols  v.  Tingstad,  10  N.  Dak.  in  the  event  a  sale  is  made  the  said 

172,  86  N.  W.  694.    The  deed  by  the  grantee  agrees,  in  consideration  of 

sheriff  is  good  even  though  he  fails  the  waiving  of  the  right  of  redemp- 

to  indorse   the   amount   of  the  bid  tion   to   make   the    land    bring    as 

upon  the  note  and  mortgage.    Kar-  much  as  $4,000,"  it  was  held  that 

Cher  V.  Gans,  13  S.  Dak.  383,  83  N.  the  grantee  was  not  bound  to  make 

W.  431.  the  property  bring  that  price  un- 

«  The  complaint  by  its  averments  less  he  made  the  sale  free  from  the 

must  show  a  cause  of  action.    Ault-  equity   of  redemption.     Ordway  v. 

man  v.  Siglinger,  2  S.  Dak.  442,  50  White,  3  Lea   (Tenn.)    537. 

N.  W.  911.    The  word  "assigns"  In-  "Frlerson  v,   Blanton,   57   Tenn. 

eludes     a     subsequent     mortgagee.  272.    If  such  mortgage  be  foreclosed 

Nopson   V.   Horton,   20   Minn.   268;  by   euit  waiving   the   right  of   re- 
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§  1759,  Texas. — Trust  deeds  are  in  common  use,  and  power  of 
sale  mortgages  are  also  sometimes  used.*' 

§  1760.  Vermont. — A  power  of  sale  in  a  mortgage  is  unusual  if 
not  unknown,  and  there  is  no  statute  regulating  its  exercise.*' 
Keither  are  trust  deeds  in  use  as  a  mode  of  securing  debts. 

i§  1761.  Virginia. — Trust  deeds  are  used  almost  to  the  exclusion 
of  all  other  forms  of  security  upon  real  estate.  It  is  provided  that 
the  trustee  in  such  deed,*"  except  so  far  as  may  be  therein  other- 
wise provided,  shall,  whenever  required  by  any  creditor  secured  or 
any  surety  indemnified  by  the  deed,  of  the  personal  representative 
of  any  such  creditor  or  surety,  after  the  debt  due  to  such  creditor, 
or  for  which  such  surety  may  be  liable,  shall  have  become  payable, 
and  default  shall  have  been  made  in  the  payment  thereof,  or  any 
part  thereof,  by  the  grantor,  sell  the  property  conveyed  by  the  deed, 
or  so  much  thereof  as  may  be  necessary,  at  public  auction,  for 
cash,  having  first  given  reasonable  notice  of  the  time  and  place  of 
sale,  and  shall  apply  the  proceeds  of  sale,  first,  to  the  payment  of 
expenses  attending  the  execution  of  the  trust,  including  a  commis- 
sion to  the  trustee  of  five  per  cent,  on  the  first  three  hundred  dol- 
lars, and  two  per  cent,  on  the  residue  of  the  proceeds,  and  then  pro 
rata  (or  in  the  order  of  priority,  if  any,  prescribed  by  the  deed) 
to  the  payment  of  the  debts  secured  and  the  indemnity  of  the  sure- 
ties indemnified  by  the  deed,  and  shall  pay  the  surplus,  if  any,  to 
the  grantor,  his  heirs,  personal  representatives,  or  assigns.^" 

§  1762.  West  Virginia.^^ — The  form  of  trust  deed  is  the  same  as 
that  prescribed  by  the  Code  of  Virgina.     The  trustee  in  any  such 

demption,  it  may  be  foreclosed  by  (the  grantor)  of  the  one  part,  and 
suit  and  the  court  may  order  a  —  (the  trustee)  of  the  other  part, 
sale  without  redemption.  Hamil-  witnesseth:  that  the  said  —  (the 
ton  V.  Fowler,  99  Fed.  18;  Knox  grantor)  doth  (or  do)  grant  unto 
V.  McClain,  13  Lea  (Tenn.)  197.  the  said —  (the  trustee)  the  follow- 
"McLane  v.  Paschal,  47  Tex.  375;  ing  property  (here  describe  it).  In 
Buchanan  v.  Monroe,  22  Tex.  537;  trust  to  secure  (here  describe  the 
Robertson  v.  Paul,  16  Tex.  472;  debts  to  be  secured  or  the  sureties 
Morrison  v.  Bean,  15  Tex.  267.  See  to  be  indemnified,  and  insert  cove- 
also  Sayles'  Civ.  Stat.  1914,  §§  2000,  nants  or  other  provisions  the  par- 
2001.  See  post  §  1792.  ties  may  agree  upon).  Witness  the 
"Wing  V.  Cooper,  37  Vt.  169.  following  signatures  and  seals  (or 
"A  deed  of  trust  to  secure  debts  signature  and  seal),"  Code  1887, 
or  indemnify  sureties  may  be  in  the  §  2441. 
following  form,  or  to  the  same  ef-  "Code  1904,  §  2442. 
feet:  "This  deed,  made  the  — day  of  "'Code  1899,  ch.  72,  §§  5-7;  Code 
—- ,    in    the    year    — ,    between    —  1913.  §§  3782-3787. 
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deed  shall,  whenever  required  by  any  creditor  secured  or  any  surety 
indemnified  by  the  deed,  or  the  personal  representative  of  any  such 
creditor  or  surety,  after  the  debt  due  to  such  creditor,  or  for  which 
such  surety  may  be  liable,  shall  have  become  payable  and  default 
shall  have  been  made  in  the  payment  thereof,  or  any  part  thereof, 
by  the  grantor,  sell  the  property  conveyed  by  the  deed,  or  so  much 
thereof  as  may  be  necessary,  at  public  auction,  upon  such  terms  as 
are  mentioned  in  said  deed,  and,  if  no  terms  are  therein  mentioned, 
then  upon  the  following  terms,  to  wit:  If  the  property  to  be  sold 
be  real  estate,  one  third  of  the  purchase-money  cash  in  hand,  one 
third  thereof  with  interest  in  one  year,  and  the  residue  thereof  with 
interest  in  two  years,  from  the  day  of  sale,  taking  from  the  pur- 
chaser his  notes,  with  good  security,  for  the  deferred  payments,  and 
retaining  the  legal  title  as  further  security,  the  legal  title  may  be 
conveyed,  reserving  in  the  deed  a  lien  for  the  deferred  purchase- 
money,  or  otherwise  securing  the  same;  and  if  the  property  to  be 
sold  be  personal  estate,  then  for  cash,  having  first  given  notice  of 
such  sale  as  hereinafter  prescribed;  and  shall  apply  the  proceeds  of 
sale,  first,  to  the  payment  of  expenses  attending  the  execution  of  the 
trust,  including  a  commission  to  the  trustee  of  five  per  centum  on 
the  first  three  hundred  dollars,  and  two  per  centum  on  the  residue 
of  the  proceeds,  then  pro  rata  (or  in  the  order  of  priority,  if  any, 
prescribed  by  the  deed)  to  the  payment  of  the  debts  secured  and 
the  indemnity  of  the  sureties  indemnified  by  the  deed;  and  shall 
pay  the  surplus,  if  any,  to  the  grantor,  his  heirs,  personal  repre- 
sentatives, or  assigns.^^ 

Every  such  notice  of  sale  shall  show  the  following  particulars: 
1.  The  time  and  place  of  sale;  2.  The  names  of  the  parties  to  the 
deed  under  which  it  will  be  made;  3.  The  date  of  the  deed;  4. 
The  office  and  book  in  which  it  is  recorded;  5.  The  quantity  and 
description  of  the  land  or  other  property,  or  both,  conveyed  thereby; 
6.  The  terms  of  the  sale."* 

When  any  property  is  about  to  be  sold  under  a  deed  of  trust,  the 

==The  trustee  must   give    a  bond  sufficient  ground  for  setting  aside 

before    selling,   provided   he    is   re-  a  sale.     Sandusky  v.  Faris,  49  W. 

quired  to  by  the  grantor  or  the  ces-  Va.  150,  38  S.  E.  563. 

tui  que  trust;  in  the  absence  of  such  ^  Where    the    debtor    conveys    all 

requirement  no  bond  is  necessary,  his   property  to   a   trustee   for   the 

Thompson  v.  Halstead,  44  W.  Va.  benefit  of  his  creditors,  the  trustee 

390,  29  S.  W.  991.     Failure  to  ap-  must  settle  his  accounts  before  a 

pend    clerk's    certificate    of    giving  commissioner, 
of  bond  to  the  notice  of  sale  is  not 
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trustee  shall,  unless  it  be  otherwise  provided  in  the  deed  of  trust, 
or  in  the  opinion  of  the  trustee  the  property  to  be  sold  be  of  less 
value  than  three  hundred  dollars,  publish  a  notice  of  such  sale  in 
some  newspaper  published  in  the  county,  if  there  be  one  which  will 
publish  the  notice  at  the  rates  prescribed  by  law.  Such  notice  shall 
be  published  at  least  once  a  week  for  four  successive  weeks  preced- 
ing the  day  of  sale,  and  a  copy  of  such  notice  shall  be  posted  at  the 
front  door  of  the  courthouse  for  a  like  period;  but  if  there  be  no 
newspaper  published  in  the  county,  or  if  there  be  none  that  will 
publish  such  notice  at  the  rates  prescribed  by  law,  or  if,  in  the 
opinion  of  the  trustee,  the  property  be  of  less  value  than  three 
hundred  dollars,  such  a  notice  of  sale  shall  be  posted  at  least  thirty 
days  prior  thereto  on  the  front  door  of  the  courthouse  of  the  county 
in  which  the  property  to  be  sold  is,  and  at  three  other  public  places 
at  least  in  the  county,  one  of  which  shall  be  as  near  the  premises 
to  be  sold  (in  case  the  sale  be  of  real  estate)  as  practicable;  and  in 
all  cases,  whether  the  notice  be  published  or  not,  a  copy  of  such 
notice  shall  be  served  on  the  grantor  in  the  deed,  or  his  agent  or 
personal  representative,  if  he  or  they  be  within  the  county,  at  least 
twenty  days  prior  to  the  sale.^* 

§  1763.  Wisconsin.^^ — A  mortgage  containing  a  power  of  sale  may 
upon  default  be  foreclosed  by  advertisement,  within  twenty  years 
after  maturity  of  such  mortgage;  provided  no  action  has  been  in- 
stituted at  law  to  recover  the  debt,  or  if  instituted  that  it  has  been 
discontinued,  or  that  an  execution  upon  the  judgment  has  been  re- 
turned unsatisfied  in  whole  or  in  part;  and  provided  the  mort- 
gage containing  such  power  has  been  duly  recorded,  and  that  all  as- 
signments of  it  have  been  recorded.^*  If  the  mortgage  be  payable  by 
instalments,  each  instalment  after  the  first  is  deemed  a  separate 
mortgage,  and  may  be  foreclosed  for  each  instalment  as  if  a  separate 
mortgage  were  given  for  each. 

Notice  is  given  by  publishing  the  same  for  six  successive  weeks, 
at  least  once  a  week,  in  a  newspaper  printed  in  the  county  where 
the  premises  or  some  part  of  them  are  situated,  if  there  be  one; 

"Code  1913,  §  3786.     As  to  giv-  foreclosure  by  bill.    Byron  v.  May, 

ing  of  notice  see  Sandusky  v.  Faris,  2  Pinn.   (Wis.)  443. 
49  W.  Va.  150,  38  S.  E.  563.  ""This   provision   does   not   apply 

"Ann.    Stats.    1889,    ch.    152,    §§  to    an    executor    or    administrator. 

3523-3543.      See  stat.  1898,  ch.  152;  Hayes  v.  Fray,  54  "Wis.  503,  11  N. 

Stat.    1913,    ch.    152,    §§    3523-3543a.  "W.  695. 
This    statute    does    not    prevent    a 
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otherwise  in  ia  newspaper  published  in  an  adjoining  county,  if  there 
be  one;  but  if  not,  then  in  a  paper  published  at  the  seat  of  govern- 
ment. The  notice  must  specify  the  names  of  the  mortgagor  and  of 
the  mortgagee,  and  of  the  assignee  if  any;  the  date  of  the  mort- 
gage and  when  recorded;  the  amount  claimed  to  be  due  at  the  date 
of  the  notice;  a  description  of  the  premises  substantially  as  in  the 
mortgage;  and  the  time  and  place  of  sale.°^ 

The  sale  must  be  at  public  auction,  between  the  hour  of  nine 
o'clock  in  the  forenoon  and  the  setting  of  the  sun,  in  the  county  in 
which  the  premises  or  some  part  of  them  are  situated,  and  must  be 
made  by  the  person  appointed  for  that  purpose  in  the  mortgage,  or 
by  the  sheriff  or  his  deputy,^*  to  the  highest  bidder.  The  sale  may 
be  postponed  from  time  to  time  by  inserting  a  notice  of  such  post- 
ponement, as  soon  as  practicable,  in  the  newspaper  in  which  the 
original  advertisement  was  published,  and  continuing  such  publica- 
tion to  the  time  of  sale.°*  If  the  premises  consist  of  distinct  farms 
or  lots,  they  must  be  sold  separately;  and  no  more  shall  be  sold  than 
may  be  necessary  to  satisfy  the  amount  due,  with  interest  and  costs. 
The  mortgagee,  his  assigns,  or  his  or  their  representatives,  may 
fairly  and  in  good  faith  purchase  the  premises,  or  any  part  thereof, 
at  the  sale. 

The  officer  or  other  person  making  the  sale  gives  the  purchaser  a 
certificate  in  writing  under  seal,  setting  forth  a  description  of  each 
tract  sold,  the  sum  paid  therefor,  and  the  time  when  the  purchaser 
will  be  entitled  to  a  deed,  unless  redeemed ;"''  and  within  ten  days 
files  in  the  office  where  the  deed  is  recorded  a  duplicate  of  such  cer- 
tificate. 

The  premises  may  be  redeemed  within  one  year  after  such  sale, 
on  payment  of  the  sum  bid,  with  interest  at  the  rate  of  ten  per  centum 
per  annum  from  the  time  of  sale;  but  the  mortgagor  may  retain 
full  possession  until  the  title  vests  absolutely  in  the  purchaser.  If 
not  redeemed,  the  officer,  or  some  person  appointed  by  the  court  for 

"'The  notice  need  not  recite  the  ground    that    the    solicitor's    fees 

words  of  the  statute,  that  the  mort-  were    unreasonable.      Schroeder    v. 

gage   "will  be   foreclosed   by   sale."  Richardson,  101  Wis.  529,  78  N.  W. 

Nau  V.  Brunette,  79  Wis.  664,  48  N.  178. 

W.  649.  «»The  deed  may  be   executed  by 

"  Morrlssey  v.  Dean,  97  Wis.  302,  the    officer    who    made    the    sale, 

72  N.  W.  873.  though  his  term   of  office  has  ex- 

™This   right   of   redemption    can  pired,  or  by  his  successor  in  office, 

not   be    abrogated    by    a   court    of  Hayes  v.  Frey,  54  Wis.  503,  11  N. 

equity  so  as  to  allow  redemption  by  W.  695. 
payment    of    a    less    sum    on    the 
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the  purpose,  executes  a  deed  of  the  premises  to  the  purchaser,  or 
to  the  assignee  of  the  certificate."^  Any  surplus  remaining  after 
satisfying  the  mortgage  is  paid  to  the  mortgagor  or  his  assigns. 

The  evidence  of  sale  may  be  perpetuated  by  an  aflBdavit  of  the 
publication  of  the  notice  to  be  made  by  the  printer,  or  by  some  per- 
son in  his  employ  knowing  the  facts,  and  an  affidavit  of  the  fact  of 
the  sale  to  be  made  by  the  auctioneer,  stating  the  time  and  place  of 
sale,  the  sum  bid,  and  the  name  of  the  purchaser;  and  such  affi- 
davits, when  recorded,  are  presumptive  evidence  of  the  facts.*"*  The 
record  of  the  affidavits,  and  of  the  deeds  executed,  pass  the  title, 
and  the  conveyance  is  a  bar  of  all  equity  of  redemption;  but  no 
title  accruing  prior  to  the  execution  of  the  mortgage  is  affected. 

A  subsequent  mortgagee  is  entitled  to  the  same  privilege  of  re- 
demption that  the  mortgagor  might  have  had,  or  may  satisfy  the 
prior  mortgage,  and  thereby  acquire  all  the  rights  of  the  prior  mort- 
gagee. 

When  the  premises,  or  any  part  of  them,  are  purchased  by  the 
mortgagee,  his  representatives,  or  his  or  their  assigns,  the  affida- 
vits of  publication,  and  of  the  circumstances  of  sale,  are  evidence 
of  the  sale,  and  of  the  foreclosure  of  the  equity  of  redemption,  with- 
out any  conveyance  being  executed,  in  the  same  manner,  and  with 
like  effect,  as  a  conveyance  executed  by  a  mortgagee  upon  a  sale 
to  a  third  person. 

When  notice  of  the  sale  is  published  in  other  than  the  county 
in  which  the  premises  are  situated,  a  copy  of  such  notice  must  be 
served  at  least  four  weeks  before  the  time  of  sale  on  the  person 
in  possession  of  the  premises,  in  all  cases  where  the  same  are  occu- 
pied; and  where  they  are  not  occupied,  then  upon  the  mortgagor, 
his  heirs  or  personal  representatives,  if  he  or  they  reside  in  the 
county  where  such  premises  lie.  Proof  of  the  service  of  such  no- 
tice may  be  made,  certified,  and  recorded  in  the  same  manner,  and 
with  the  like  effect,  as  proof  of  the  publication  of  a  notice  of  sale 
under  a  mortgage. 

§  1763a.  Wyoming.*' — Power  of  sale  mortgages  are  in  use  and  are 
foreclosed  by  advertisement.    To  make  such  foreclosure  it  is  requisite 

"  McLean  v.  Hoehle,  98  Wis.  359,  «'  Bond  v.  Carroll,  71  Wis.  347,  37 

74  N.  W.  120.    Failure  to  attach  a  N.  W.  91. 

seal  to  the  certificate  is  not  a  fatal  "  Rev.    Stat.    1899,    §§    2774-2801; 

defect.    Hayes  v.  Frey,  54  Wis.  503,  Comp.  Stat.  1910,  §§  3666-3681. 
11  N.  W.  695. 

28 — Jones  Mtg. — Vol.  III. 
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that  some  default  shall  have  occurred;  that  no  suit  at  law  shall 
have  been  instituted  to  recover  the  debt,  or  if  any  suit  has  been 
instituted  that  the  same  has  been  discontinued,  or  that  an  execution 
upon  the  judgment  thereia  has  been  returned  unsatisfied  in  whole  or  in 
part;  and  that  the  mortgage  and  any  assignments  thereof  have  been 
recorded.  Notice  must  be  given  by  publishing  the  same  for  six  con- 
secutive weeks  at  least  once  in  each  week  in  a  newspaper  printed  in 
the  county,  and  if  no  newspaper  be  printed  in  the  county,  then  in  a 
paper  printed  in  the  state  and  of  general  circulation  in  the  eoimty. 
The  notice  must  specify  the  names  of  the  mortgagor  and  the  mort- 
gagee and  of  the  assignee  cf  the  mortgage,  if  any;  the  date  of  the 
mortgage  and  when  recorded;  the  amount  claimed  to  be  due ;  a  descrip- 
tion of  the  mortgaged  premises;  and  the  time  and  place  of  sale. 
The  sale  must  be  at  public  vendue  between  the  hours  of  nine  o'clock 
in  the  forenoon  and  five  o'clock  in  the  afternoon  at  the  front  door  of 
the  courthouse  in  the  county  in  which  the  premises  or  some  part  of 
them  are  situated,  and  shall  be  made  by  the  person  appointed  in  the 
mortgage  or  by  the  sheriff  or  his  deputy  to  the  highest  bidder.  The 
sale  may  be  postponed  by  publishing  a  notice  as  soon  as  practicable  in 
the  same  paper  and  continuing  such  publication  until  the  time  to 
which  the  sale  is  postponed. 

If  the  premises  consist  of  distinct  tracts  or  lots  they  shall  be  sold 
separately,  and  no  more  shall  be  sold  than  shall  be  necessary  to  satisfy 
the  amount  due  with  interest,  costs  and  expenses.  The  mortgagee 
may  fairly  and  in  good  faith  purchase  at  such  sale.  The  mortgagor, 
his  heirs  or  representatives  may  redeem  in  the  manner  prescribed  for 
land  sold  by  execution.  If  the  land  sold  be  not  redeemed  within  the 
time  limited,  the  ofScer  making  the  sale  shall  execute  a  deed  to  the 
purchaser,  specifying  the  amount  for  which  the  property  was  sold; 
the  time  and  place  of  record;  the  names  of  the  parties;  the  amount 
due  on  the  mortgage;  that  notice  was  given  as  required  by  law;  and 
the  time  and  place  of  sale.  Any  surplus  money  shall  be  paid  over  to 
the  mortgagor  or  his  representatives  or  assigns.  Evidence  of  the 
sale  may  be  perpetuated  by  affidavits  which  shall  be  recorded. 

Deeds  of  trust  are  foreclosed  by  notice  published  for  thirty  days 
in  some  newspaper  printed  in  the  county.  The  form  of  the  trustee's 
deed  is  prescribed. 
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§  1764.  In  general. — ^The  delay  and  expense  incident  to  a  fore- 
closure and  sale  in  equity  have  brought  power  of  sale  mortgages  and 
trust  deeds  into  general  favor  both  in  England  and  America;  and 
although  their  general  use  is  now  confined  to  a  part  only  of  our  states, 
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the  same  influences  which  have  already  lead  to  their  partial  adoption 
and  use  are  likely  to  lead  to  their  general  use  everywhere  at  an  early 
day.^  "The  idea  of  allowing  the  mortgagee  to  foreclose  the  equity  of 
redemption  by  a  sale  made  himself,  instead  of  a  decree  for  foreclosure 
and  a  sale  made  under  the  order  of  the  court,  was  yielded  to  after 
great  hesitation,  on  the  ground  that,  in  a  plain  case,  when  the  mort- 
gage debt  was  agreed  upon  and  nothing  else  was  to  be  done,  except  to 
sell  the  land,  it  would  be  useless  to  come  into  equity,  when  there  were 
no  equities  to  be  adjusted,  and  the  mortgagor  might  be  reasonably  as- 
sumed to  have  agreed  to  let  a  sale  be  made  after  he  should  be  in 
default."^  It  is  true  that  recent  codes  and  statutes  have  done  some- 
thing to  simplify  the  remedy  by  bill  in  equity ;  but  at  best  the  process 
of  foreclosure  by  suit  is  cumbersome  and  expensive  as  compared  with 
a^e  remedy  afforded  by  a  power  of  sale.  Preliminary  to  a  bill  in 
equity,  or  to  a  petition  or  suit  authorized  by  codes  which  adopt  a  bill 
in  equity  as  the  basis  of  the  proceeding,  is  an  investigation  to  ascertain 
who  have  become  interested  in  the  property  since  the  taking  of  the 
mortgage.  All  such  parties,  sometimes  quite  numerous,  must  be  made 
parties  to  the  suit  and  must  be  served  with  process,  else  the  foreclosure 
will  not  be  complete.  The  decree  of  sale  may  be  rendered  only  after  a 
long  delay.  The  sale  is  made  through  a  sheriff  or  ofiBcer  of  the  court, 
who  must  report  his  proceedings  to  the  court.  Orders  must  be  ob- 
tained for  the  confirmation  of  the  sale,  and  perhaps  for  the  distribu- 
tion of  the  proceeds  of  it.  There  may  also  be  attendant  references  to 
ascertain  the  amount  of  the  mortgage  debt,  or  to  determine  whether 
the  whole  property  shall  be  sold  together  or  in  separate  parcels ;  or  to 
determine  in  what  order  different  parcels  shall  be  sold  in  consequence 
of  the  equities  of  subsequent  purchasers;  or,  after  the  sale  is  made, 
to  determine  whether  the  title  is  such  that  the  sale  can  be  enforced 
against  the  purchaser.  It  is  true  that  all  these  proceedings  are  de- 
signed for  the  protection  of  the  mortgagor  and  others  who  may  be 
interested  in  the  property;  but  while  such  protection  is  occasionally 
not  without  its  use,  in  almost  all  cases  the  parties  interested  in  the 
property  are  equally  well  protected  by  the  remedy  out  of  court  afforded 
by  a  power  of  sale,  and,  as  will  be  presently  noticed,  when  protection 
is  needed  in  exceptional  cases  the  courts  can  be  effectually  appealed  to. 

» First  Nat.  Bank  v.   Bell   S.  &c.  N.  Car.  214,  37  S.  B.  219,  53  L.  R. 

Min.  Co.,  8  Mont.  32,  53,  19  Pac.  403,  A.  316;    Shew  v.  Call,  119  N.  Car. 

affirmed   156  U.   S.   470,   39   L.  ed.  450,  26  S.  E.  33,  56  Am.  St.  678. 

497,  15  Sup.  Ct.  440    (quoting  text).  'Kornegay  v.   Spicer,  76  N.  Car. 

See  also  Flemmiag  v.  Harden,  127  95. 
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A  power  of  sale,  whether  vested  in  the  creditor  himself  or  in  a  trustee, 
affords  a  prompt  and  effectual  security.  Although  it  may  press 
harder  upon  the  debtor  in  point  of  time,  it  is  not  without  its  advan- 
tages to  him.  The  delay  and  expense  incident  to  a  foreclosure  suit 
he  is  obliged  to  pay  for  in  some  way,  and  it  is  generally  in  the  way 
of  paying  a  higher  rate  of  interest  for  the  loan.''  Powers  of  sale  in  a 
mortgage  are  contractual,  and  as  there  are  many  opportunities  for 
oppression  in  their  enforcement  courts  of  equity  are  disposed  to  scruti- 
nize them,  and  to  hold  the  mortgagee  to  the  letter  of  the  contract.  If 
a  different  view  should  prevail,  and  we  could  dispense  with  some 
stipulation  in  the  power  because  we  could  not  see  that  injury  had 
ensued  from  failure  to  observe  it,  we  could  practically  destroy  the 
contract  of  the  parties.*  It  is  probably  safe  to  say  that  in  its  practical 
operation  the  power  of  sale  is  not  used  to  oppress  or  injure  the  debtor 
more  frequently  than  is  the  process  of  foreclosure  by  suit.  There  is 
undoubtedly  some  prejudice  against  this  form  of  security  still  remain- 
ing. This  is  more  especially  the  case  where  it  is  little  used,  and  in 
those  parts  of  the  country  where  capital  is  scarce  and  the  difficulty  of 
obtaining  large  sums  of  money  without  delay  is  a  serious  one.  But 
both  the  fancied  and  real  objections  to  powers  of  sale  in  mortgages 
and  trust  deeds  are  likely  soon  to  give  way  under  the  real  advantages 
they  afford  to  both  the  debtor  and  creditor ;  and  their  general  adoption, 
to  the  exclusion  of  other  forms  of  security  upon  real  property,  may 
be  looked  for  at  an  early  day. 

§  1765.  Validity  of  power. — Under  the  Eoman  law,  a  provision  in 
the  mortgage  giving  the  mortgagee  power  to  sell  extrajudicially  was 
valid,  and  a  sale  in  due  form,  after  public  advertisement  and  notice 
to  debtors,  gave  to  a  bona  fide  purchaser  thereunder  a  good  title. '^  In 
some  of  the  early  cases  both  in  England  and  America,  the  validity  of 
powers  of  sale  in  mortgages  was  much  questioned.  The  case  of  Croft 
V.  Powell®  was  for  a  considerable  time  considered  as  authority  against 
mortgages  of  this  description,  although  their  validity  was  not  involved 
in  the  decision.  This  was  a  mortgage  made  by  a  deed  and  separate 
defeasance,  which  provided  that,  if  the  loan  was  not  paid  within  the 

'First  Nat.  Bank  v.  Bell  S.  &c.  King    v.     Edington,     1     East    288 

Mining  Co.,  8  Mont.  32,  19  Pac.  403  (1801),  Lord  Kenvon,  speaking  of  a 

(quoting  text).  clause    "sometimes    introduced"    al- 

*  Eubanks  v.  Becton,  158  N.  Car.  lowing  the  mortgagee  to  repay  him- 

230,  73  S.  E.  1009.  self  by  sale  of  the  mortgaged  prem- 

"  Ricks  V.   Goodrich,   3   La.   Ann.  ises,  adds,  "but  a  court  of  equity 

212.  would,   I  believe,  control  the  exer- 

'2   Comyn   603    (1738).     In   The  else  of  that  power." 


§    1765  POWER   OF    SALE   MOETGAGES   AKTD   TEUST   DEEDS  438 

time  agreed,  then  the  mortgagee  should  mortgage  or  absolutely  sell 
the  same  lands  free  from  redemption,  and  out  of  the  money  raised  by 
such  mortgage  or  sale  pay  the  loan  and  interest,  and  be  accountable 
for  the  overplus  to  the  mortgagor  or  his  heirs.  The  money  not  being 
paid  at  the  time,  the  mortgagee  agreed  to  convey  the  estate  to  a  third 
person,  and  in  the  agreement  and  conveyance  an  exception  was  made, 
and  the  defeasance  was  mentioned.  Por  this  reason  it  was  considered 
that  it  was  not  the  intention  of  the  mortgagee  to  give  the  purchaser 
an  absolute  and  indefeasible  estate,  for  it  was  not  conveyed  to  him 
absolutely  and  free  from  the  equity  of  redemption,  but  subject  to  the 
defeasance.  When  Mr.  Powell  wrote  his  Treatise  on  Mortgages^  he 
considered  the  validity  of  powers  of  sale  "of  too  doubtful  a  complexion 
to  be  relied  upon  as  the  source  of  an  irredeemable  title."  Even  so 
late  as  1835,  although  such  powers  had  been  sustained  in  the  few 
cases  in  which  they  had  been  the  subject  of  adjudications  during  the 
early  part  of  the  nineteenth  century.  Lord  Eldon,  then  chancellor  of 
England,  while  not  denying  the  validity  of  a  mortgage  in  this  form, 
strongly  objected  to  it,  saying:  "Here  the  mortgagee  is  himseK  made 
the  trustee.  It  would  have  been  more  prudent  for  him  not  to  have 
taken  upon  himself  that  character.  But  it  is  too  much  to  say  that  if 
the  one  party  has  so  much  confidence  in  the  other  as  to  accede  to  such 
an  arrangement,  this  court  is  for  that  reason  to  impeach  the  trans- 
action. It  is  next  provided  that  if  the  mortgagor  shall  make  default 
in  paying  the  sum  stated  at  the  appointed  time,  the  mortgagee  may 
make  sale  and  absolutely  dispose  of  the  premises  conveyed  to  him. 
This  is  an  extremely  strong  clause;  but  perhaps  it  may  be  one  of  the 
many  new  improvements  in  conveyancing  which  make  conveyancing 
so  different  from  what  it  was  when  I  was  in  practice  in  that  part  of 
law."  Here  he  inquired  of  Mr.  Sugden  how  the  practice  was  in  that 
respect.    Mr.  Sugden  admitted  that  the  clause  was  usually  inserted 

'  Powell  on  Mtg.,  19.  "Their  mode  of  mortgaging.  *  *  *  The  evil 
validity,"  says  Mr.  Coventry,  "was  of  the  former  mode  of  mortgaging 
at  first  much  questioned;  and  when  is,  that  the  mortgagee,  in  proceed- 
the  doubts  surrounding  their  intro-  ing  for  the  recovery  of  his  money, 
duction  were  removed,  they  were  is  liable  to  be  delayed  for  an  in- 
fer a  considerable  time,  and  are  definite  time  in  chancery.  The  new 
even  now  in  some  degree,  viewed  mode  is  framed  with  a  view  to  a 
as  a  harsh  measure,  and  only  to  be  settlement  out  of  court,  so  that  a 
used  where  the  money  lent  ap-  large  portion  of  chancery  practice 
preaches  very  nearly  the  value  of  will  be  abstracted  from  court  if  this 
the  estate  mortgaged,  or  where  the  mode  of  mortgaging  becomes,  as  it 
interest  is  likely  to  run  in  arrear.  bids  fair  to  do,  the  only  acknowl- 
A  mortgage  of  this  description  is  edged  mode  of  mortgaging  in  gen- 
certainly  a  prompt,  powerful  secur-  eral  use."  Mtg,  Prac,  p.  150. 
ity    compared    with    the    common 
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in  deeds  like  the  present.  Lord  Eldon:  "How  can  it  be  right  that 
such  a  clause  should  be  introduced  into  a  deed  under  which  the  party 
is  a  trustee  for  himself  ?  Then  there  is  a  clause  that  it  shall  not  be 
necessary  for  the  purchaser  to  inquire  whether  a  sale  was  proper,  etc. 
Here,  too,  it  must  be  recollected  that  this  is  a  clause  to  be  acted  upon, 
not  by  a  middle  person,  who  is  to  do  his  duty  between  the  cestuis  que 
trust,  but  the  mortgagee  is  himself  made  trustee  to  do  all  these  acts. 
Upon  the  whole,  I  must  say  that  this  deed  seems  to  me  of  a  very 
extraordinary  kind,  and  that  there  are  clauses  in  it  upon  which  it 
would  be  difficult  to  induce  a  court  of  equity  to  act."*  It  seems, 
however,  that  his  observations  were  made  without  deliberation,  and 
were  not  called  for  in  the  case  before  him.  By  general  accord,  power 
of  sale  mortgages  were  about  this  time  adopted  into  general  use  in 
England,  and  they  have  always  been  fully  sustained  and  approved.^ 
At  the  present  time  every  mortgage  has  a  power  of  sale ;  for  when  not 
inserted  in  the  deed,  as  is  usually  the  case,  a  power  of  sale  is  supplied 
by  statute.^"  In  the  United  States,  a  power  of  sale  in  a  mortgage  or 
deed  of  trust,  authorizing  foreclosure  by  advertisement  and  sale  with- 
out resort  to  the  courts,  is  considered  perfectly  valid,^^  except  in  a  few 
states,  where  the  exercise  of  the  power  is  expressly  forbidden  by 
statute.^^  Such  powers  have  been  recognized  as  valid  even  in  the 
absence  of  any  statute  authorizing  them.^^ 

§  1766.  Scope  of  powers  in  mortgages  used  in  England. — The  powers 
generally  inserted  in  mortgages  used  in  England  are  much  more  com- 
plete, and  give  a  more  speedy  remedy  after  a  default  than  the  statute 
power,  so  that  it  is  now  the  general  understanding  that  there  must 

=  Roberts   v.    Bozon,   Chan.    (Feb.  Russell,  65  N.  H.  646,  23  Atl.  522; 

1825)  MS.  cited  in  Coventry's  Prac.  Elliott  v.  Wood,  45  N.  Y.  71;   Eu- 

Mtg.,  p.  150;   1  Powell's  Mtg.   (Am.  banks  v.  Becton,   158  N.  Car.  230, 

ed.),  9  a,  note.  73  S.  E.  1009;    Silverman  v.  Shat- 

"Ashton  V.  Corrigan,  L.  R.  13  Eq.  tuck,  33  R.  I.  67,  80  Atl.  184;   Male 

76  (1871);   Hermann  v.  Hodges,  L.  v.  LongstafC,  9  S.  Dak.  389,  69  N. 

R.  16  Eq.  18  (1872).  W.    577;     Taylor    v.    Chowning,    3 

"See  ante  §  1722.  Leigh   (Va.)   654. 

"Bowen  v.  Kendall,  Fed.  Cas.  No.  ^See  ante  §§   1723-1763. 

1724;    Fogarty  v.   Sawyer,   17   Cal.  "Walthall  v.  Rives,  34  Ala.  91; 

589;    Moseley   v.    Rambo,    106    Ga.  Bloom   v.    Van   Rensselaer,   15    111. 

597,  32  S.  E.  638;   Strother  v.  Law,  503;     Eaton    v.    Whiting,    3    Pick. 

54   111.  413;    Weld  V.  Rees,   48  111.  (Mass.)    484;    First   Nat.    Bank   v. 

428;    Longwith  v.  Butler,  8  111.  32;  Bell   Silver   &c.    Min.   Co.,   8    Mont. 

Lariverre  v.  Rains,  112  Mich.  276.  32,  19  Pac.  403;  Clark  v.  Condit,  18 

70  N.  W.  583;    First  Nat.  Bank  v.  N.  J.  Eq.  358;  Hyman  v.  Devereux, 

Bell  Silver  &c.  Min.  Co.,  8  Mont.  32,  63  N.  Car.  624;   Bradley  v.  Chester 

19  Pac.  403;   Pearson  v.  Gooch,  69  Valley  R.  Co.,  36  Pa.   St.  141. 
N.    H.    208,    40   Atl.    390;    Very   v. 
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be  a  power  of  sale,  else  the  money  is  hardly  obtainable  upon  the  mort- 
gage. For  these  reasons  it  is  now  held,  contrary  to  the  opinion  for- 
merly entertained,^*  that  trustees,  under  a  direction  in  a  will  to  raise 
money  by  mortgage,  are  authorized  to  give  the  mortgagee  a  power  of 
sale  in  case  of  default  in  repayment  of  the  money  or  the  interest  of  it. 
In,  a  comparatively  recent  case^°  Sir  E.  Malins,  V.  C,  said :  "I  am 
of  opinion  that  a  power  of  sale  is  a  necessary  incident  to  a  mortgage, 
and  that,  when  a  testator  says  that  a  sum  of  money  is  to  be  raised  by 
mortgage,  he  means  it  to  be  raised  in  the  way  in. which  money  is 
ordinarily  raised  by  niortgage,  and  therefore  that  the  mortgage  may 
contain  what  mortgages  in  general  do  contain,  namely,  a  power  of 
sale."  This  is  further  illustrated  by  another  case  where  a  mortgage 
was  made  by  a  deposit  of  title  deeds,  with  a  written  agreement  by 
the  mortgagor  "to  execute  a  mortgage"  when  called  upon  to  do  so.^* 
He  then  sold  and  conveyed  the  estate  subject  to  the  mortgage;  and 
afterward  executed  a  power  of  sale  mortgage  to  his  mortgagee,  who 
subsequently  sold  the  estate  under  the  power.  It  was  held  that  the 
purchaser  was  bound  by  the  power  of  sale;  the  master  of  the  rolls 
saying  the  "mortgage  very  properly  contains  a  power  of  sale."  While 
such  powers  in  mortgages  are  fully  recognized,  their  exercise  may  be 
restrained  where  they  have  been  given  under  circumstances  indicating 
extortion  or  oppression.^' 

§  1767.    When  power  of  sale  mortgages  first  used  in  United  States. 

— It  is  not  possible  to  say  when  powers  of  sale  in  mortgages  were  first 
used  in  this  country;  but  it  appears  from  a  statute  enacted  in  New 

"  In  Saunders  v.  Richards,  2  Coll.  power  to  a  trustee  to  mortgage  does 
568,  It  was  held  that  an  executor  not  give  him  authority  to  sell,  and 
had  no  right  to  give  a  mortgage  a  fortiori  does  not  give  him  a  right 
with  a  power  of  sale.  This  is  over-  to  give  another  person  power  to  sell, 
ruled  in  the  cases  cited  in  the  fol-  >°In  re  Chawner's  "Will,  L.  R.  8 
lowing  note.  In  Clarke  v.  The  Eq.  569  (1869).  In  Bridges  v.  Long- 
Royal  Panopticon,  4  Drew.  26,  Vice-  man,  24  Beav.  27,  the  Master  of  the 
Chancellor  Kindersley  remarked:  Rolls  held  that  a  power  of  sale  is 
"It  is  said  that  the  practice  of  c^on-  incident  to  a  power  to  raise  money 
veyancers  is  to  treat  a  power  of  by  mortgage.  See  also  to  same  ef- 
sale  as  a  necessary  incident  to  a  feet,  Selby  v.  Cooling,  23  Beav.  418; 
mortgage;  to  introduce  it  univer-  Russell  v.  Plaice,  18  Beav.  21;  Cook 
sally.  *  *  *  I  admit  that  it  is  much  v.  Dawson,  29  Beav.  123,  128;  Vane 
more  frequent  than  it  used  to  be  v.  Rigden,  L.  R.  5  Ch.  66S;  Cruik- 
thirty  or  forty  years  ago.  But  it  shank  v.  Duffln,  L.  R.  13  Eq.  555, 
is  by  no  means  an  universal  prac-  560. 

tice;   and  many  mortgages  may  be  "Leigh  v.   Lloyd,   35   Beav.   455. 

seen  at  this  day  in  which  no  power  "  Craddock  v.  Rogers,  53  L.  J.  Ch. 

of  sale  is  Introduced."     But  waiv-  968,  51  L.  T.  (N.  S.)  191. 
ing   this,   he   held    that   a   special 
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York  in  the  year  1774^*  that  they  were  already  in  use  at  that  time. 
The  provisions  of  that  statute  were  re-enacted  in  the  first  revision  of 
the  statutes  of  that  state,  and  under  various  modifications  they  have 
been  continued  to  the  present  day.  In  Massachusetts,  in  1826,  Chief 
Justice  Parker^  °  said  that  a  power  to  sell  executed  to  one  who  relies 
upon  such  power,  and  expects  and  intends  to  purchase  an  absolute 
estate,  would  without  doubt  pass  an  unconditional  estate  to  the  pur- 
chaser; yet  he  says  "this  form  of  conveyance  is  rare  in  this  country;" 
and  he  cites  the  case  of  Croft  v.  Powell,  decided  almost  a  hundred 
years  before,  to  the  effect  that  if  the  purchaser  knows  the  original 
nature  of  the  transaction,  and  appears  not  to  have  purchased  wholly 
without  reference  to  the  conditional  character  of  the  title,  he  will  be 
compelled  in  equity  to  surrender  it  on  receiving  the  money  he  has 
advanced.  In  some  early  cases  it  has  been  contended  that  the  power  of 
sale  so  altered  the  character  of  the  conveyance  as  to  deprive  it  of  the 
qualities  of  a  mortgage ;  but  in  Eaton  v.  Whiting  it  was  said  that  with- 
out doubt  the  power  while  unexecuted  left  the  estate  as  it  would  have 
been  if  no  power  had  been  given.^"  Seventy  years  ago  power  of  sale 
mortgages  were  not  in  general  use  anywhere  in  this  country;  and 
although  considerable  use  was  made  of  them  at  an  earlier  time  than 
any  corresponding  use  was  made  of  them  in  England,^"^  they  have 
been  adopted  in  the  latter  country,  to  the  exclusion  of  other  forms  of 
security,  while  they  have  not  been  so  adopted  here.  Within  the  past 
three-quarters  of  a  century,  however,  the  use  of  them  has  rapidly 
extended,  so  that  in  several  states  any  other  form  of  mortgage  is  excep- 
tional. The  validity  of  these  powers  of  sale  is  everywhere  recognized, 
and  the  use  of  them,  either  in  mortgages  or  trust  deeds,  is  becoming 
general.^^    A  comparatively  late  decision  on  the  validity  of  mortgages 

"Act  of  19  March,  1774.     From  Johns.    Ch.  (N.  Y.)  45,  11  Am.  Dec. 

this  statute  it  appears  that  douhta  389;     Slee    v.    Manhattan    Co.,    1 

were     then     entertained     whether  Paige  (N.  Y.)  48,  69. 

sales   under   powers,   by   the   mere  "Baton     v.     Whiting,     3     Pick, 

act    of   the   person   to    whom    the  (Mass.)   484. 

power   was   granted,    would    extin-  '"'Turner  v.  Bouchell,  3  Har.  &  J. 

guish    the    equity    of    redemption.  (Md.)    99;    Taylor  v.   Chowning,   3 

After  reciting  the  inconvenience  of  Leigh   (Va.)   654. 

allowing  them   to   he   Impaired,   it  ''In  Jackson  v.  Henry,  10  Johns, 

declares   that,  the    rights    of   bona  (N.  Y.)    185,  196,  6  Am.  Dec.  328 

fide    purchasers    shall    not   be   de-  (1813),  a  case  upon  a  power  of  sale 

bated.    See  also  as  to  the  early  use  mortgage.    Chief   Justice    Kent    re- 

of   powers   of    sale    in   New   York,  marked:      "There   is  no    case   pre- 

Bergen   v.    Bennett,    1    Caines    Cas.  cisely    like    this    in    the     English 

(N.  Y.)   1,  3,  2  Am.  Dec.  281;  Law-  books,  because  these  powers  are  not 

rence  v.  Farmers'  Loan  &c.  Co.,  13  in  use  in  Great  Britain." 

N.   Y.    200;    Doolittle   v.   Lewis,   7  "Longwith  v.   Butler,   8   111.   32; 
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in  this  form  is  one  of  the  best,  because  it  declares  such  validity  to  be 
grounded  in  the  common-law  right  of  all  men  to  contract  for  the  sale 
of  their  land  in  such  form  as  they  may  deem  best.  "We  are  unable 
to  see  upon  what  ground,"  says  the  Supreme  Court  of  New  Hamp- 
shire, "in  the  absence  of  legislative  prohibition,  the  court  can  put  a 
restriction  upon  the  freedom  of  the  citizen  to  contract  for  the  sale  of 
his  land  upon  terms  and  in  a  mode  stipulated  in  a  mortgage,  any  more 
than  upon  his  liberty  to  contract  for  its  sale  in  any  other  way,  or  by 
stipulations  contained  in  any  other  instrument."^^ 

§  1768.  How  far  a  power  of  sale  a  necessary  incident  of  a  mort- 
gage.— The  use  of  power  of  sale  mortgages,  however,  has  not  yet  be- 
come so  universal  here  as  to  lead  to  their  being  regarded  generally  as 
a  necessary  incident  of  a  mortgage.  In  New  York  it  is  true  that  as 
early  as  1823  Chancellor  Kent  decided  that  a  power  of  attorney  to 
execute  a  mortgage  authorized  the  making  of  it  with  a  power  of  sale, 
because  such  a  power  was  then  one  of  the  customary  and  lawful  reme- 
dies given  to  a  mortgagee ;  that  it  had  become  an  incident  to  the  power 
to  mortgage,  and  was  of  course  included  under  the  authority  to  mort- 
gage, unless  specially  excluded.^*  But  if  elsewhere  the  usage  has  be- 
come so  established  as  to  warrant  a  similar  declaration,  the  question 
has  not  since  been  presented  to  the  courts  for  judicial  determination. 
In  Massachusetts,  where  the  use  of  this  form  is  now  more  nearly  uni- 
versal, probably,  than  in  any  other  part  of  the  country,  it  was  held,  in 
1858,  that  a  stipulation  "to  give  a  mortgage"  was  complied  with  by 
giving  one  without  a  power  of  sale ;  and  that  a  power  of  sale  was  not 
then  a  usual  accompaniment  of  a  mortgage.''°  Since  that  time,  how- 
ever, there  can  be  no  doubt  that  a  power  of  sale  has  become,  not 
merely  a  usual  accompaniment  of  a  mortgage,  but  almost  an  invariable 
one;  and  it  may  be  anticipated  that,  when  the  occasion  arises,  the 
courts  will  hold,  as  have  the  courts  in  England,  that  a  power  of  sale 
is  a  necessary  incident  to  a  mortgage.    Although  in  several  states  a 

Lydston   v.  Powell,  101   Mass.  77;  said  in  1876:      "We  understand  it 

Kinsley  v.   Ames,   2   Met.    (Mass.)  to  be  well  settled  that  a  power  to 

29;   Hyman  v.  Devereux,  63  N.  Car.  sell    without    foreclosure    is    opera- 

624,  628;   Brisbane  v.  Stoughton,  17  tive  when  the   intention   to   confer 

Ohio   482;    Turner  v.   Johnson,   10  it  is  clearly  expressed."     Evans  v. 

Ohio    204;    Mitchell   v.    Began,    11  Lee,  11  Nev.  194. 

Rich.  L.  (S.  Car.)  686.  "Wilson  v.  Troup,  7  Johns.  Ch. 

23  Very  v.  Russell,  65  N.  H.   646,  (N.  Y.)    25. 

23  Atl.  522,  per  Foster,  J.;   Bowen  =' Piatt  v.   McClure,   3  Woodb.   & 

V.  Kendall,  Fed.  Gas.  No.  1724.   See  M.    (U.   S.)    151;    Capron  v.   Attle- 

also  Webb  v.  Lewis,  45  Minn.  285,  borough    Bank,    11    Gray    (Mass.) 

47  N.  W.  803.     The  Nevada  Court  492. 
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mortgage  is  by  statute  or  judicial  interpretation  declared  to  be  a  mere 
security  for  the  payment  of  a  debt,  and  not  a  conveyance  of  the  legal 
title,  yet  this  yIbw  of  the  nature  of  the  security  does  not  in  any  way 
interfere  with  or  impair  the  doctrine  of  powers  to  sell.^°  The  terms 
of  a  mortgage  or  trust  deed  have  sometimes  been  held  to  imply  a  power 
of  sale,  although  generally  such  power  should  be  expressly  conferred.^^ 

§  1769.  Deeds  of  trust  distinguished  from  mortgages  with  power 
to  sell. — Deeds  of  trust,  as  has  already  been  noticed,  are  in  legal  effect 
mortgages.^^  A  power  to  execute  a  mortgage  includes  a  power  to 
execute  a  deed  of  trust,  where  such  conveyance  is  in  common  use.^' 
The  word  "mortgages"  in  a  statute  has  been  held  to  include  deeds  of 
trust.^*  Where  a  mortgage  is  regarded  in  accordance  with  the  com- 
mon-law doctrine,  as  a  conveyance  of  the  legal  estate,  a  deed  of  trust 
is  of  course  none  the  less  a  conveyance  of  the  legal  estate  ;'^  the  only 


™  Calloway  v.  People's  Bank,  54 
Ga.  441,  449. 

"Purdie  v.  Whitney,  20  Pick. 
(Mass.)  25;  Mundy  v.  Vawter,  3 
Grat.   (Va.)   518. 

=»See  ante  §  62.  See  also  Shilla- 
ber  V.  Robinson,  97  U.  S.  68,  24  L. 
ed.  967;  Bartlett  v.  Teah,  1  Mc- 
Crary  (U.  S.)  176,  1  Fed.  768; 
Southern  Pac.  R.  Co.  v.  Doyle,  11 
Fed.  253;  Piatt  v.  Union  Pac.  R. 
Co.,  99  U.  S.  48,  25  L.  ed.  424; 
Elmes  v.  Sutherland,  7  Ala.  262; 
Turner  v.  Watklns,  31  Ark.  429; 
Herbert  Craft  Co.  v.  Bryan  (Cal.), 
68  Pac.  1020;  De  Wolf  v.  Sprague 
Mfg.  Co.,  49  Conn.  282;  Christopher 
T.  Mungen,  61  Fla.  513,  55  So.  273; 
Fitch  V.  Wetherbee,  110  111.  475; 
Union  Mut.  L.  Ins.  Co.  v.  White, 
106  111.  67;  Sargent  v.  Howe,  21  111. 
148;  Eaton  &c.  R.  Co.  v.  Hunt,  20 
Ind.  457;  Coe  v.  Johnson,  18  Ind. 
218;  Rogers  v.  Shewmaker,  27  Ind. 
App.  631,  60  N.  E.  462,  87  Am.  St. 
274;  Thibodaux  v.  Anderson,  34  La. 
Ann.  797;  Tillman  v.  Drake,  4  La. 
Ann.  16;  Chafee  v.  Fourth  Nat. 
Bank,  71  Maine  514,  36  Am.  Rep. 
345;  Eaton  v.  Whiting,  3  Pick. 
(Mass.)  484;  Flint  &c.  R.  Co.  v. 
Auditor-Gen.,  41  Mich.  6S5,  2  N.  W. 
835;  Comstock  v.  Howard,  Walk. 
(Mich.)  110;  Clark  v.  Wilson,  53 
Miss.  119;  Hand  v.  Winn,  52  Miss. 
784;  McQuie  v.  Peay,  58  Mo.  56; 
First  Nat.  Bank  v.  Bell  S.  &c.  Min. 


Co.,  8  Mont.  32,  19  Pac.  403; 
Steams-Roger  Mfg.  Co.  v.  Aztec 
Gold  Min.  &c.  Co.,  14  N.  Mex.  300,  93 
Pac.  706;  Forester  v.  Van  Auken,  12 
N.  Dak.  175,  96  N.  W.  301;  Thomp- 
son V.  Marshall,  21  Ore.  171,  27  Pac. 
957;  Union  Co.  v.  Sprague  Mfg.  Co., 
14  R.  I.  452;  Bennet  v.  Union  Bank, 
5  Humph.  (Tenn.)  612;  Blackwell 
V.  Barnett,  52  Tex.  326;  McLane  v. 
Paschal,  47  Tex.  365,  369;  Dupee  v. 
Rose,  10  Utah  305,  37  Pac.  567; 
Morgan  v.  Glendy,  92  Va.  86,  22  S. 
E.  854;  Wisconsin  Cent.  R.  Co.  v. 
Wisconsin  River  Land  Co.,  71  Wis. 
94,  36  N.  W.  837.  A  power  in  a 
trustee  to  sell  authorizes  him  to 
convey  to  a  purchaser  though  by 
the  terms  of  the  deed  of  trust  the 
legal  title  is  in  the  beneficiary.  Mc- 
Neill v.  Lee,  79  Miss.  455,  30  So.  821. 

^"Middletown  v.  Parke,  3  App.  D. 
C.  149;  Pershing  v.  Wolfe,  6  Colo. 
App.  410,  416. 

">  Brown  v.  Bryan,  5  Idaho  145,  51 
Pac.  995;  Walton  v.  Fudge,  63  Mo. 
App.  52.  But  see  Southern  Bldg. 
&c.  Assn.  V.  McCants,  120  Ala.  616, 
25  So.  8. 

"^Newman  v.  Jackson,  12  Wheat. 
(U.  S.)  570,  6  L.  ed.  732.  In  Ohio, 
under  a  deed  of  trust  as  collateral 
security  or  in  the  nature  of  a  mort- 
gage, the  grantor  in  possession  re- 
tains the  legal  estate,  and  a  subse- 
quent judgment  against  him  be- 
comes a  lien  upon  the  property  sub- 
ject to  the  mortgage.    Martin  v.  Al- 
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difference  of  opinion  on  this  point  is,  whether  in  those  states  in  which 
a  mortgage  is  regarded  as  a  mere  lien,  and  not  a  conveyance  of  the 
legal  estate,  a  deed  of  trust  shall  be  held  to  vest  the  legal  estate  in 
the  trustees.  Generally  a  deed  of  trust  is  in  this  respect  held  to  have 
only  the  same  effect  as  a  mortgage ;  such  being  the  decision  in  lowa,'^ 
Nebraska,*^  Kansas,^*  Nevada,^  °  and  Texas.^'  In  some  jurisdictions, 
however,  it  has  been  held  that  a  deed  of  trust  vests  the  legal  title  in 
the  trustee.^'  And  in  California,  Colorado,  and  Florida,  it  is  held 
that,  although  a  mortgage  does  not  vest  the  legal  estate  in  the  mort- 
gagee, a  deed  of  trust  is  a  conveyance  which  does  vest  the  legal  title 
in  the  trustee.''  And  in  the  first  named  state  such  a  deed  is  not  a 
mortgage  requiring  judicial  foreclosure.'*  As  a  general  rule,  upon 
the  payment  of  a  deed  of  trust  satisfaction  is  entered  on  the  margin 
in  the  same  way  that  it  is  in  the  case  of  a  mortgage,  and  a  reconvey- 
ance is  not  necessary.  The  statutes  upon  this  subject,  although  relat- 
ing in  terms  to  mortgages,  embrace  deeds  of  trust.**    In  like  manner 


ter,  42  Ohio  St.  94.  In  Louisiana,  a 
deed  of  trust  will  not  be  given  the 
effect  of  an  act  of  mortgage  binding 
on  third  persons,  although  properly 
recorded,  and  although  it  might  be 
considered  between  the  parties  as 
intended  by  them  to  secure  the  pay- 
ment of  a  debt  as  therein  men- 
tioned. A  mortgage  in  this  state 
must  conform  with  the  forms  pre- 
scribed by  the  local  law  and  cus- 
toms, and  must  announce  clearly 
the  purpose  of  the  act.  Thibodaux 
V.  Anderson,  34  La.  Ann.  797.  See 
also  Bateman  v.  Burr,  57  Cal.  480; 
Koch  V.  Briggs,  14  Cal.  256,  73  Am. 
Dec.  651;  Stephens  v.  Clay,  17  Colo. 
489,  30  Pac.  43,  31  Am.  St.  328; 
Soutter  V.  Miller,  15  Fla.  625;  De- 
vin  V.  Hendershott,  32  Iowa  192. 

''Newman  v.  Samuels,  17  Iowa 
528,  535.  See  also  Ingle  v.  Culbert- 
6on,  43  Iowa  265. 

s'Webb  V.  Hoselton,  4  Nebr.  308, 
19  Am.  Rep.  638;  Kyger  v.  Ryley,  2 
Nebr.  20,  28.  See  also  Fiske  v.  May- 
hew,  90  Nebr.  196,  133  N.  W.  195; 
Kemp  V.  Small,  32  Nebr.  318,  49  N. 
W.  169;  Hurley  v.  Estes,  6  Nebr.  386. 

«*  Lenox  v.  Reed,  12  Kans.  223.  In 
this  state  the  person  for  whose  ben- 
efit a  trust  deed  is  made  may  main- 
tain an  action  in  his  own  name  to 
recover  the  debt  and  foreclose  the 
mortgage.  Hutchison  v.  Myers,  52 
Kans.   290,  34  Pac.   742.     See  also 


McDonald  v.  Kellogg,  30  Kans.  170, 
2  Pac.  507. 

"First  Nat.  Bank  v.  Kreig,  21 
Nev.  404,  32  Pac.  641. 

»°McLane  v.  Paschal,  47  Tex.  365, 
369.  See  also  Blackwell  v.  Barnett, 
52  Tex.  326;  Wright  v.  Henderson, 
12  Tex.  43. 

"Soutter  v.  Miller,  15  Fla.  625; 
Sargent  v.  Howe,  21  111.  148;  Myers 
V.  Bstell,  48  Miss.  372;  McNutt  v. 
Mutual  Ben.  L.  Ins.  Co.,  181  Mo.  94, 
79  S.  W.  703;  Kollock  v.  Bennett,  53 
Ore.  395,  100  Pac.  940,  133  Am.  St. 
840;  Ladd  v.  Johnson,  32  Ore.  195, 
49  Pac.  756. 

"'Soutter  V.  Miller,  15  Fla.  625. 
See  also  authorities  cited  by  Judge 
Dillon  in  2  Am.  L.  Reg.  (N.  S.)  665; 
Weber  v.  McCleverty,  149  Cal.  316, 
86  Pac.  706;  Campbell  v.  Freeman, 
99  Cal.  546,  34  Pac.  113;  More  v. 
Calkins,  95  Cal.  435,  30  Pac.  583,  29 
Am.  St.  128;  Bateman  v.  Burr,  57 
Cal.  480;  Grant  v.  Burr,  54  Cal.  298; 
Foot  V.  Burr,  41  Colo.  192,  92  Pac. 
236,  13  L.  R.  A.  (N.  S.)  1210;  Reid 
V.  Sullivan,  20  Colo.  498,  39  Pac. 
338;  Stephens  v.  Clay,  17  Colo.  489, 
30  Pac.  42. 

»=  Grant  v.  Burr,  54  Cal.  298;  Koch 
V.  Briggs,  14  Cal.  256,  73  Am.  Dec. 
651. 

"McGregor  v.  Hall,  3  St.  &  P. 
(Ala.)  397;  Ingle  v.  Culbertson,  43 
Iowa    265;    Woodruff   v.    Robb,    19 
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statutes  relating  to  the  recording  of  mortgages  embrace  deeds  of  trust 
without  special  mention  of  them.*^  So  substantially  alike  are  a  mort- 
gage and  a  deed  of  trust  given  as  security,  that  a  railroad  authorized 
to  mortgage  its  property  may  do  this  by  means  of  a  deed  of  trust  ;*^ 
and  a  bank  authorized  to  take  a  mortgage  of  lands  may  take  a  deed 
of  trust  for  its  use  to  trustees.**  "The  attributes  of  a  deed  of  trust 
for  such  purposes,"  says  Mr.  Justice  Walker,  of  Arkansas,  in  a  com- 
paratively recent  case,**  "and  a  mortgage  with  power  of  sale,  are  the 
same :  both  are  intended  as  securities,  and  in  a  legal  sense  are  mort- 
gages; in  both,  the  legal  title  passes  from  the  grantor;  but  in  equity 
he  is,  before  foreclosure,  considered  the  actual  owner  in  both,  and  as 
broadly  in  one  as  the  other ;  the  grantor  has  the  right  to  redeem,  in 
other  words  the  equity  of  redemption,  which  can  only  be  barred  by  a 
valid  execution  of  the  power." 

§  1770.  Why  deed  of  trust  preferred  to  mortgage. — A  deed  of  trust 
is  often  preferred  to  a  mortgage  on  account  of  the  intervention  of  a 
disinterested  person  as  trustee.  It  has  already  been  noticed  that  Lord 
Eldon  thought  it  quite  objectionable  that  a  mortgagee  should  himself 
be  made  the  trustee  to  sell  under  the  power.  But  Mr.  Coventry,  after 
quoting  his  remarks,  expressed  his  own  preference  for  a  mortgage 
with  a  power  of  sale  in  the  mortgagee.  He  thought  the  intervention 
of  a  trustee  is  in  all  cases  a  serious  inconvenience;  and  that,  even  if 
he  does  not  become  hostile  to  the  creditor,  he  may,  by  his  inexperi- 
ence or  squeamishness,  subject  him  to  much  trouble;  and  he  recom- 
mended that  the  mortgagee  retain  in  his  own  hands  absolute  power 
over  his  own  property.  The  objections  to  the  intervention  of  a  trustee 
are  apt  to  come  from  the  mortgagee,  and  he  is  generally  in  position  to 
have  his  own  choice  in  the  matter.  The  mortgagor  is  apt  to  suppose 
that,  in  placing  the  exercise  of  the  power  in  the  hands  of  a  disinter- 
ested third  party,  whose  position  in  relation  to  it  is  merely  that  of  a 
trustee,  he  secures  for  himself  the  protection  of  fair  dealing.  It 
generally  happens,  however,  that  the  debtor  has  to  pay  for  the  services 
of  a  trustee,  whose  disinterestedness  is  no  more  than  that  of  the 

Ohio  212;    Smith  v.  Doe,  26  Miss.  (U.  S.)  340;   Bank  of  Commerce  v. 

291;  Crosby  v.  Huston,  1  Tex.  239.  Lanahan,  45  Md.  396;   Woodruff  v. 

Contra  Wilkins  v.  Wright,  6  McLean  Robb,  19  Ohio  212. 

(U.  S.)  340.  "Wright  v.  Bundy,  11  Ind.  398, 

"Magee  v.  Carpenter,  4  Ala.  469;  404. 

Fogarty  v.  Sawyer,  23  Cal.  570.    See  *•  Bennett     v.     Union     Bank,     5 

further  on  this  subject  an  article  by  Humph.  (Tenn.)  612. 

Judge  Dillon,  2  Am.  L.  Reg.  (N.  S.)  "Turner  v.  Watkins,  31  Ark.  429, 

641;   Wilkins  v.  Wright,  6  McLean  437. 
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creditor  himself.  The  trustee  is  obliged  to  act  when  the  creditor  se- 
cured by  the  deed  has  a  legal  right  to  call  for  the  exercise  of  the  power, 
and,  if  he  neglects  or  refuses  to  act,  he  may  be  compelled  to  do  so  or 
to  give  up  the  trust.  The  trustee  may,  wheji  in  doubt  about  his  duty, 
apply  to  the  court  in  equity  to  direct  him.  This  form  of  security  has 
come  into  very  general  use  in  several  states,  and  in  Virginia  and 
West  Virginia,  in  particular,  has  come  into  universal  use  in  securing 
debts  upon  real  estate.*^  A  mortgage  with  a  power  of  sale  may  be 
assigned,  in  the  absence  of  words  restricting  an  assignment,  and  the 
power  of  sale  passes  thereby  to  the  assignee,  but  a  deed  of  trust,  being 
a  confidence  reposed  in  a  third  person,  can  not  be  delegated,  and  no 
assignment  is  possible  without  an  express  and  positive  permission  in 
the  deed." 


§  1771.  Trustee  the  agent  of  both  parties. — ^The  trustee  in  a  deed 
of  trust  is  the  agent  of  both  parties,  and  he  should  perform  his  duties 
with  the  strictest  impartiality,*^  and  look  to  the  interest  of  both 
parties;*^  inasmuch  as  the  trustee  acts  for  both  parties,  and  the  law 
requires  of  him  the  utmost  good  faith  and  the  strictest  impartiality, 
he  should  have  no  personal  interest  to  subserve,  and  the  beneficiaries 
should  not  be  relatives  or  friends  whom  he  might  feel  called  upon  to 
accommodate.    Certainly  no  one  interested  in  the  debt  secured,  and  no 


"Taylor  v.  Stearns,  18  Grat. 
(Va.)  244,  278  (1868).  Mr.  Justice 
Rives,  in  the  course  of  an  able 
opinion  holding  unconstitutional,  as 
applied  to  trust  deeds,  a  law  staying 
the  collection  of  debts  for  a  limited 
period,  spoke  of  the  nature  and  use 
of  this  security.  "What  is  a  deed 
of  trust?  It  is  a  form  of  security 
which  has,  in  our  practice,  super- 
seded the  mortgage,  and  doubtless 
for  the  very  reason  that  it  does  not 
require  the  intervention  of  the 
courts.  The  introduction  of  trus- 
tees, as  impartial  agents  of  the 
creditor  and  debtor,  admits  of  a 
convenient,  cheap,  and  speedy  exe- 
cution of  the  trust,  and  involves 
none  of  the  expenses  and  delays  at- 
tendant upon  mortgages.  At  an 
early  period  it  met  with  some  re- 
sistance from  the  court  and  the  bar, 
though  feeble  and  Ineffectual.  It 
was  deprecated  as  an  engine  of  op- 
pression in  the  hands  of  the  cred- 
itor. It  was  denounced  as  a  pocket 
judgment.    *    *    *    It  is  now  a  fa- 


vorite security  for  the  payment  of 
money,  closely  interwoven  with  the 
transaction  of  business,  and  firmly 
established  by  the  practice  of  the 
country  and  the  sanction  of  the 
courts.  It  has,  doubtless,  aided 
credit,  facilitated  the  collection  of 
debts,  and  saved  to  the  debtor  the 
costs  of  legal  proceedings." 

"Reynolds  v.  Waterville,  92 
Maine  292,  42  Atl.  553. 

"  Axman  v.  Smith,  156  Mo.  286,  57 
S.  W.  105;  Sherwood  v.  Saxton,  63 
Mo.  78,  and  cases  cited;  Hinton  v. 
Pritchard,  120  N.  Car.  1,  26  S.  E. 
627;  Lane  v.  Tidball,  Gilmer  (Va.) 
130;  Wilson  v.  Wall,  99  Va.  S53,  38 
S.  B.  181;  Anchor  Stove  Works  v. 
Gray,  9  W.  Va.  469.  See  also  Will- 
iamson V.  Stone,  128  111.  129,  22  N. 
E.  1005;  Ventress  v.  Cobb,  105  111. 
33;  Bales  v.  Perry,  51  Mo.  449;  Gra- 
ham V.  King,  50  Mo.  22,  11  Am.  Rep. 
401. 

"Hartman  v.  Evans,  38  W.  Va. 
669,  18  S.  B.  810. 
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one  who  is  a  near  relative  of  the  beneficiary,  should  be  a  tmstee.**  A 
failure  to  use  reasonable  diligence,  or  an  abuse  of  his  discretionary 
powers,  renders  him  personally  liable  to  the  party  injured  for  the 
damage  done.^"  Thus,  if  without  authority  he  releases  any  part  of  the 
security,  or  after  a  sale  of  the  property  under  the  power  improperly 
releases  the  purchaser  from  his  bid,  and  subsequently  sells  for  a  less 
sum,  he  is  liable  to  the  beneficiary  in  an  action  at  law  for  the  damages 
sustained.  ^^  A  sheriff  or  other  officer  acting  in  lieu  of  a  trustee,  under 
authority  of  a  statute,  acts  in  his  official  capacity,  and  for  a  breach  of 
trust  or  failure  of  duty  is  liable  upon  his  bond.^^  The  fact  that  the 
trustee  named  in  a  deed  of  trust  has  acted  as  the  attorney  in  fact  of 
the  creditor  in  selling  the  property  to  the  mortgagor  does  not  dis- 
qualify him  to  act  in  the  execution  of  the  trust.^'  The  position,  being 
one  of  personal  trust  and  confidence,  the  trustee  can  not,  in  the  absence 
of  permission  given  by  the  trust  deed,  delegate  his  authority  to  an- 
other. °*  But  it  has  been  held  that  an  employ6  of  the  creditor  may  be 
authorized  to  act  as  trustee  and  the  sale  by  him  will  not  be  void 
merely  because  he  acts  by  direction  of  his  employer.'''  A  trustee  may 
be  removed  by  a  court  of  equity  on  account  of  personal  ill-will  between 
him  and  the  cestui  que  trust.^^  But  in  the  absence  of  passion,  preju- 
dice, or  corrupt  intentions  on  the  part  of  the  trustee,  he  is  not  liable 
for  mistakes  of  judgment.'^ 

"Long  V.  Long,  79  Mo.  644.    See  "^Sternberg   v.   Valentine,    6    Mo. 

also  Gimbel  v.  Plgnero,  62  Mo.  240;  App.  176.    But  an  officer  ot  a  corpo- 

In  re  Mayfleld,  17  Mo.  App.  684.  ration  may  act  as  trustee  in  a  deed 

"» Harlin  v.  Nation,  126  Mo.  97,  27  of  trust  in  which  the  corporation  is 

S.  W.  330;  Murrell  v.  Scott,  51  Tex.  beneficiary.    Hamill  v.  Copeland,  26 

520.        But       the       trustee,       even  Colo.  178,  56  Pac.  901. 

though    appointed    by    the    benefi-  "Grover    v.    Hale,    107    111.    638; 

ciary,  does  not  become  so  far  his  Flower  v.  Elwood,  66  111.  438;   Fos- 

agent  as  to  make  the  beneficiary  lia-  ter  v.  Strong,  5  111.  App.  223;  Doe 

ble  for  injury  to  the  grantor  by  the  v.  Robinson,  24  Miss.  688;   Spurlock 

neglect    of    the    trustee.      Hull    v.  v.  Sproule,  72  Mo.  503;  Brickencamp 

Pace,   61   Mo.   App.   117.     See  also  v.  Rees,  69   Mo.  426;    Landrum  v. 

Aultman  &c.  Co.  v.  Meade,  121  Ky.  Union  Bank,  63  Mo.  48;   Harper  v. 

241,  28  Ky.  L.  208,  89  S.  W.  137,  123  Mansfield,  58  Mo.  17;  Bales  v.  Perry, 

Am.  St.  193;  Rogers  v.  Barnes,  169  51   Mo.   449;    Graham   v.   King,   50 

Mass.  179,  47  N.  B.  602,  38  L.  R.  A.  Mo.  22,  11  Am.  Rep.  401;  Powell  v. 

145;  Missouri  &c.  Syndicate  v.  Sims,  Tuttle,  3  N.  Y.  396;   Bitter  v.  Cal- 

179  Mo.  679,  78  S.  W.  1006;    Sher-  houn  (Tex.),  8  S.  W.  523;  Fuller  v. 

wood  v.  Saxton,  63  Mo.  78;  Long  v.  O'Neal,  69  Tex.  349,  6  S.  "W.  181,  5 

Hunter,  58  S.  Car.  152,  36  S.  E.  579;  Am.  St.  59;    Singer  v.  Chahners,  2 

Ullman  v.  Deveraux    (Tex.),   93   S.  Utah  542. 

W.  472.  I"  Randolph  v.  Allen,   73  Fed.  23, 

=1  Sherwood  v.  Saxton,  63  Mo.  78.  19  C.  C.  A.  353. 

==  State  V.  Griffilth,  63  Mo.  545.  See  "*  McPherson  v.  Cox,  96  U.  S.  404, 

also    Beal    v.    Blair,    33    Iowa    818;  24  L.  ed.  746. 

White  V.  Stephens,  77  Mo.  452.    See  "  Markey  v.  Langley,  92  U.  S.  142, 

ante  §  1745  and  post  §  1785.  23  L.  ed.  701;  Ventress  v.  Cobb,  105 
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§  1771a,    Effect  of  trustee's  irregular  sale  and  conveyance. — The 

trustee  may  divest  himself  of  the  legal  title  by  a  conveyance  to  another 
without  compliance  with  the  conditions  of  the  trust;  but,  without 
compliance,  a  sale  and  deed  do  not  pass  the  trustor's  equitable  estate. 
The  grantee  takes  only  the  trustee's  title,  subject  to  the  equitable 
right  of  the  grantor  in  the  trust  deed.  The  trustee's  deed  is  not  void, 
but  transfers  to  the  grantee  the  legal  title  with  the  trust,  which  equity 
may  compel  the  grantee  to  execute,  or  to  transfer  the  title  to  a  new 
trustee,  upon  whom  will  devolve  the  execution  of  the  power.  A  trustee 
who  has  conveyed  the  trust  property  can  not  exercise  the  power  orig- 
inally vested  in  him.  His  second  deed  is  wholly  void,  though  made 
upon  a  readvertisement  and  resale  in  accord  with  the  conditions  of 
the  trust.°^  There  are,  however,  some  cases  which  hold  that  a  trustee's 
irregular  sale  and  conveyance  are  void,  and  that  he  may  reassume  his 
duty  as  trustee  and  proceed  to  make  a  formal  and  effectual  sale  and 
conveyance.""  Where  the  trustee  sells  the  trust  property  before  default 
in  the  terms  of  the  trust  deed,  such  sale  will  be  void.*"  But  it  has 
been  held  that  his  deed  in  such  case  confers  the  legal  title  upon  the 
grantee  in  trust  for  the  benefit  of  the  grantor  in  the  trust  deed.'^  "By 
the  terms  of  the  trust  deed,  however,  the  legal  title  to  the  premises 
was  vested  in  the  trustee.  At  law,  a  sale  and  conveyance  by  him  would 
operate  to  transfer  the  legal  title.  Whether  the  sale  was  made  in  com- 
pliance with  the  power  contained  in  the  trust  deed  or  not,  was  not  a 
proper  subject  of  inquiry  in  an  action  of  ejectment.  If  the  trustee 
sold  contrary  to  the  terms  of  the  trust  deed,  the  remedy  was  in 
equity."^* 

III.  38;   Webber  v.  Curtiss,  104  111.  states  between  the  legal  and  equlta- 

309;  Griffin  v.  GrlflSn,  82  S.  Car.  256,  ble  title  has  never  found  recogni- 

64  S.  B.  160.  tion     here,     citing     Joerdens     v. 

»« Stephens  v.  Clay,  17  Colo.  489,  Schrimpf,    77   Mo.   383."     PuUis  v. 

30  Pac.  43,  citing  Huckabee  v.  Bil-  Kalb,  62  Mo.  App.  27,  per  Rombauer, 

llngsly,  16  Ala.  414;   "Wells  v.  Cay-  P.  J. 

wood,  3  Colo.  487;  Koester  v.  Burke,  "Botineau  v.  JEtna  Ins.  Co.,  31 

81  111.  436;    Cranston  v.  Crane,  97  Minn.  125,  16  N.  W.  849;  Enochs  v. 

Mass.  459;  Doe  v.  Robinson,  24  Miss.  Miller,    60   Miss.    19;    Ohnsburg   v. 

688;  Taylor  v.  King,  6  Munf.  (Va.)  Turner,  87  Mo.  127,  affg.  13  Mo.  App. 

358;  Fulton  v.  Johnson,  24  W.  Va.  533.     See  also  Washington  County 

95.    "A  mortgagee,  or  trustee  in  a  R.  Co.  v.  Canadian  Colored  Cotton 

deed  of  trust,  has  no  legal  title  in  Mills  Co.,  104  Maine  527,  72  Atl.  491. 

the  premises  which  he  can  convey  ""Copelan  v.  Sohn  (W.  Va.),  82  S. 

to  any  one  as  against  the  owner  of  E.  1016. 

the  mortgage  debt.     Whatever  has  ""Chicago,  Rock  Island  &c.  R.  Co. 

been  the  rule  in  other  states,  such  v.   Kennedy,   70   111.   350.     But  see 

has  always  been  the  holding  in  this  Foster   v.    Boston,   133    Mass.    143; 

state  since  the  decision  in  Thayer  Long  v.  Long,  79  Mo.  644 

V.  Campbell,    9    Mo.    277.     The  dis-  "  Koester    v.    Burke,    81    111    486, 

tinction    which    prevails    in    some  439.     See  also  Dawson  v.  Hayden 
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§  1772,  Where  trustee  claims  debt  secured. — The  debt  secured  by 
a  deed  of  trust  belongs  prima  facie  to  the  beneficiary  named  in  the 
deed.  "When  this  is  claimed  by  the  trustee  himself,  the  presumption 
against  him  derived  from  the  deed  must  be  overcome  by  the  clearest 
proof;  and  the  fact  that  the  note  and  deed  have  been  left  in  his  pos- 
session is  of  little  importance,  especially  when  the  beneficiary  is  a 
woman  and  a  near  relative."^  Though  the  trustee  is  the  owner  of  the 
note  secured  by  the  deed  of  trust  at  the  time  of  its  execution,  the  bene- 
ficiary named  in  it  being  his  clerk,  the  deed  and  a  sale  under  it  are  not 
for  this  reason  void.  The  trustee  in  such  case  is  in  effect  a  mortgagee 
with  a  power  of  sale."*  But  where  a  trust  deed  is  by  mistake  made  to 
the  beneficiary  instead  of  the  trustee,  and  purports  to  be  to  secure  the 
trustee  and  not  the  beneficiary,  a  subsequent  sale  of  the  land  by  the 
intended  trustee,  and  purchase  of  it  by  the  beneficiary,  are  void,  and 
the  maker  of  the  note  secured,  having  paid  it,  is  entitled  to  receive 
his  property  clear  of  the  cloud  cast  on  it  by  the  pretended  conveyance 
and  purchase."^  Where  a  trust  deed  named  the  creditor  as  trustee, 
and  authorized  him  to  sell  the  land,  the  fact  that  he  commenced  an 
action,  alleging  the  deed  to  be  a  mortgage,  and  that  he  had  not  ac- 
cepted the  trust,  does  not  estop  him  from  acting  as  trustee,  and  selling 
the  land  as  such."*  The  fact  that  the  trustee  has  an  interest  in  the 
sale  of  the  property,  aside  from  his  interest  as  a  trustee,  does  not  dis- 
qualify him  to  act,  nor  render  a  sale  by  him  under  the  power  invalid."'' 
A  trustee  who  has  advertised  the  property  for  sale  is  entitled  to  com- 
pensation for  his  services  and  to  reimbursement  of  expenses  paid  by 
him;  and  if  the  sale  does  not  take  place  and  the  debt  is  paid  to  the 
beneficiary,  and  payment  of  compensation  and  expenses  of  the  trustee 
is  refused,  he  may  readvertise  and  sell  the  property  to  pay  the  same."* 

II.    The  Power  of  Sale  Is  a  Cumulative  Remedy 

Section  Section 

1773.  Power   of   sale   a   cumulative     1775.  Sale  Is  by  power  and  not  by- 

remedy,  decree  where  court  enforces 

1774.  New  trustee.  power. 

1774a.  What    laws    govern    enforce-     1776.  When  debt  is  unliquidated, 
ment  of  deeds  of  trust. 


67  111.  52;   Graham  v.  Anderson,  42  ^Mayhall   v.   Eppinger,   137    Cal. 

III.  514,  92  Am.  Dec.  89.  5,  69  Pac.  489. 

«='Gimbee  v.  Pignero,  62  Mo.  240.  "Kinard  v.  Kaelin,  22  Cal.  App. 

"Cassady  v.  Wallace,  102  Mo.  575,  383,  134  Pac.  370;  Roberts  v.  True, 

15  S.  W.  138.  7  Cal.  App.  379,  94  Pac.  392. 

""McMeel    v.    O'Connor,    3    Colo.  °*Niolon   v.    McDonald,    71    Miss. 

App.  113,  32  Pac.  182.  337;    Shirley  v.  Shattuck,  28  Miss. 

13. 

29 — Jones  Mtg. — ^Vol.  III. 
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§  1773.  Power  of  sale  a  cumulative  remedy. — Generally  a  power 
of  sale  does  not  affect  the  right  to  foreclose  in  equity,  either  by  a  strict 
foreclosure,^  or  by  a  judicial  sale,''  or  to  foreclose  in  any  way  provided 
by  statute  for  the  ordinary  foreclosure  of  mortgages,  as  by  entry  and 
possession,  or  by  suit  at  law.  The  power  is  merely  a  cumulative 
remedy.  It  is  one  species  of  foreclosure,  but  it  does  not  exclude  jur- 
isdiction in  equity.^  The  option,  however,  to  proceed  in  equity,  lies 
wholly  with  the  mortgagee.*  A  resort  to  a  court  of  equity  is  not 
necessary,  except  where  made  so  by  statute ;  it  can  be  effectually  exer- 
cised without  the  aid  of  the  courts."  If  the  power  proves  to  be  de- 
fective, a  resort  to  a  suit  in  equity  is  rendered  necessary."  Even  after 
the  filing  of  a  bill  in  equity  to  foreclose  such  a  mortgage,  and  while 
the  bill  is  pending,  a  sale  may  be  made  under  the  power,''  unless  this 
is  expressly  forbidden  by  statute.*  A  resort  to  proceedings  in  equity 
is  more  frequent  under  deeds  of  trust  than  with  mortgages.     The 


^Connerais  v.  Genella,  22  Cal. 
116;  Wayne  v.  Hanham,  9  Hare  62, 
20  L.  J.  530;  Slade  v.  Rigg,  3  Hare 
35. 

^Vaughan  v.  Marable,  64  Ala.  60; 
Carradine  v.  O'Connor,  21  Ala.  573; 
Marriott  v.  Givens,  8  Ala.  694;  Mc- 
Gowan  v.  Branch  Bank  at  Mobile,  7 
Ala.  823;  Martin  v.  Ward,  60  Ark. 
510,  30  S.  W.  1041;  Brickell  v. 
Batchelder,  62  Cal.  623;  Cormerais 
V.  Genella,  22  Cal.  116;  Fogarty  v. 
Sawyer,  17  Cal.  589;  Denver  B.  & 
M.  Co.  V.  McAllister,  6  Colb.  261, 
266;  Atwater  v.  Kinman,  Harr. 
(Mich.)  243;  Green  v.  Gaston,  56 
Miss.  748;  McDonald  v.  Vinson,  56 
Miss.  497;  McAllister  v.  Plant,  54 
Miss.  106;  Wofford  v.  Police  Board, 
44  Miss.  579;  First  Nat.  Bank  v. 
Bell  Mining  Co.,  8  Mont.  32,  19  Pac. 
403  (quoting  text);  Charleston  v. 
Caulfield,  19  S.  Car.  201;  Frierson 
V.  Blanton,  1  Baxt.  (Tenn.)  272; 
Knox  V.  McCain,  13  Lea  (Tenn.) 
197;  Blackwell  v.  Barnett,  52  Tex. 
326;  Morrison  v.  Bean,  15  Tex.  267, 
269;  Hutton  v.  Sealy,  4  Jur.  (N.  S.) 
450.  See  also  Ryan  v.  Newcomb, 
125  111.  91,  16  N.  E.  878;  Funk  v. 
McReynolds,  33  III.  481;  Kurd  v. 
Case,  32  111.  45,  82  Am.  Dec.  249; 
White  V.  Savery,  50  Iowa  515;  Hus- 
ton V.  Seeley,  27  Iowa  183;  Fanning 
V.  Kerr,  7  Iowa  450;  Webb  v.  Haef- 
fer,  53  Md.  187;  Youngman  v.  El- 
mira  &c.  R.  Co.,  65  Pa.  St.  278. 


"Dupee  V.  Rose,  10  Utah  305,  87 
Pac.  567. 

*  Lang  V.  Stansel,  106  Ala.  389,  17 
So.  519. 

"  Hyde  v.  Warren,  46  Miss.  13. 

"Webb  V.  HaefEer,  53  Md.  187; 
State  Bank  v.  Chapelle,  40  Mich. 
447.  See  also  Dutton  v.  Cotton,  10 
Iowa  408. 

'Mayhall  v.  Bppinger,  137  Cal.  5, 
69  Pac.  489;  First  Nat.  Bank  v.  Bell 
Silver  &c.  Mining  Co.,  8  Mont.  32, 
19  Pac.  403  (quoting  text);  Bris- 
bane V.  Stoughton,  17  Ohio  482;  Du- 
pee  V.  Rose,  10  Utah  305,  37  Pac. 
567.  See  also  Sawyer  v.  Campbell, 
130  111.  186,  22  N.  E.  458;  Jenkins  v. 
International  Bank,  111  111.  462, 
affd.  127  U.  S.  484,  32  L.  ed.  189,  8 
Sup.  Ct.  1196;  Tartt  v.  Clayton,  109 
111.  579;  Lacassagne  v.  Abraham, 
51  La.  Ann.  840,  25  So.  441,  affd.  179 
U.  S.  210,  45  L.  ed.  156,  21  Sup.  Ct. 
88;  Ensor  v.  Keech,  64  Md.  378,  1 
Atl.  756;  Montague  v.  Dawes,  12 
Allen  (Mass.)  397;  Jones  v.  Ewing, 
22  Minn.  157;  Goenen  v.  Schroeder, 
18  Minn.  66;  Ross  v.  Worthington, 
11  Minn.  438,  88  Am.  Dec.  95;  Mont- 
gomery V.  McEwen,  9  Minn.  103; 
Hayes  v.  Frey,  54  Wis.  503,  11  N. 
W.  695. 

=  Lee  V.  Clary,  38  Mich.  223; 
Larzelere  v.  Starkweather,  38  Mich. 
96. 
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creditor  may  sometimes  be  compelled  to  do  this  in  order  to  control  tlie 
adverse  action  of  the  trustee;  and  a  trustee  may  sometimes  do  so  in 
order  to  obtain  the  direction  of  the  court  as  to  his  duties.  A  trustee 
may  resort  to  a  bill  in  equity  in  order  to  prevent  the  bar  of  the  statute 
of  limitations  which  would  occur  before  a  sale  could  be  advertised 
under  the  deed.^  When  a  trustee  under  a  trust  deed  enters  into  a  col- 
lusive arrangement  with  the  grantor  in  the  deed  and  declines  to  exe- 
cute the  trust,  and  after  instituting  an  action  of  ejectment  to  recover 
possession  of  the  premises  dismisses  it  against  the  wish  of  the  benefi- 
ciary, a  foreclosure  may  be  had  in  chancery  and  a  receiver  may  be 
appointed,  upon  showing  the  inadequacy  of  the  security  for  the  pay- 
ment of  the  debt.^"  A  court  of  equity,  whenever  a  contingency  arises 
which  gives  it  jurisdiction  and  occasion  to  interfere,  will,  at  the  in- 
stance of  a  cestui  que  trust,  control,  restrain,  and  direct  the  exercise 
of  the  power.^^  If  the  case  is  of  such  a  nature  that  the  rights  of  the 
parties  can  not  be  properly  ascertained  and  adjusted  except  through 
the  aid  of  a  court  of  equity,  the  mortgage  creditor  may  be  compelled 
to  forego  the  exercise  of  a  power  of  sale  given  him  by  the  mortgage.^^ 

§  1774.  New  trustee. — The  court  will  appoint  a  new  trustee  upon 
the  death,  inability,  or  declination  of  the  trustee  named  in  the  deed 
of  trust,  or  on  his  abandonment  of  the  trust,  upon  the  application  of 
the  persons  interested  in  the  execution  of  the  trust,  and  of  the  author 
of  the  trust  as  well;^^  but  they  are  all  necessary  parties  to  a  bill  to 
obtain  such  appointment.  Although  the  person  who  made  the  trust 
deed  has  conveyed  to  another  his  interest  in  the  premises,  so  long  as; 
he  remains  liable  for  the  payment  of  the  note  secured  by  the  deed  he 
is  interested  in  the  appointment  of  a  proper  person  to  sell  the  property 
in  such  manner  as  not  unnecessarily  to  cause  a  deficiency.  The  pur- 
chaser from  him  is  directly  interested  in  the  sale  of  the  property,  and 
is  also  a  necessary  party.^*  So,  also,  when  a  trustee  removes  to  a 
foreign  country  and  there  becomes  a  permanent  resident,  he  incapaci- 

» McDonald    v.    Vinson,    56    Miss,  "Smissaert  v.   Prudential   Insur- 

497.  ance  Co.,  15  Colo.  App.  442,  62  Pac. 

"Myers  v.  Estell,  48  Miss.  372.  967;  Clark  v.  Wilson,  53  Miss.  119; 

"Youngman  v.  Blmira  &c.  R.  Co.,  Ready  v.  Hamm,  46  Miss.  422;  Con- 

65  Pa.  St.  278;    Clark  v.  Jones,  93  verse  v.  Davis,  90  Tex.  462,  39  S.  "W. 

Tenn.  639,  27  S.  W.  1009.  277;    Davis  v.  Converse   (Tex.),  46 

'^'Erwin  v.  Hall,  18  111.  App.  315;  S.    W.    910.      See    also    "Wiener    v. 

Drayton  v.  Chandler,  93  Mich.  383,  Zweib   (Tex.  Civ.  App.),  128  S.  W. 

53  N.  W.  558;   Dohm  v.  Haskin,  88  699;   Porter  v.  Marshall,  67  W.  Va, 

Mich.  144,  50  N.  W.  108;    Strong  v.  673,  69  S.  B.  307. 

Tomlinson,  88  Mich.  112,  50  N.  W.  "Holden   v.    Stickney,    2   MacAr- 

106.  thur  (D.  C.)  141. 
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tates  himself  from  discharging  the  duties  of  his  trust  and  vacates  his 
office.^^  A  new  trustee  may  thereupon  be  appointed.  Where  a  rail- 
road mortgage  provides  that  upon  the  death,  removal,  or  incapacity 
of  a  trustee  the  majority  of  the  bondholders  may  designate  in  writing 
a  person  to  fill  the  vacancy,  and  the  bondholders  select  a  new  trustee 
in  place  of  one  who  has  permanently  removed  from  the  state,  the  courts 
will  recognize  the  new  trustee,  and  restrain  the  other  from  acting.^" 
The  conditions  authorizing  the  substitution  of  a  new  trustee  must 
exist  before  the  substitution  can  be  made.^'  A  trustee  who  has  once 
accepted  the  trust  is  not  allowed  to  lay  it  down  without  the  assent  of 
the  beneficiary,  or  the  decree  of  a  court  of  equity  ;^*  but  if  within  the 
jurisdiction  of  the  court,  may  be  compelled  to  discharge  the  trust.^°  It 
is  only  by  virtue  of  an  express  power,  conferred  in  the  deed  that  the 
cestui  que  trust  can  make  a  new  appointment  where  the  trustee  dies, 
resigns  or  declines  to  perform  his  duty.^°  The  trust  deed  often  makes 
provision  for  the  filling  of  any  vacancy  that  may  occur  in  the  office  of 
trustee;  and  if  the  person  who  is  to  execute  the  trust  and  the  event 
upon  which  he  may  execute  it  are  distinctly  described  he  may  act,  and 
his  acts  will  be  valid.^^  But  if  a  power  to  appoint  a  new  trustee  be 
conferred  by  the  deed  upon  the  cestui  que  trust,  his  assignee  can  not 
make  a  valid  appointment,  for  this  power  of  appointment  is  personal 
or  in  gross;  is  a  confidence  reposed  in  him  which  he  can  not  delegate 
to  another,  unless  expressly  authorized  by  the  donor.^^    But  it  has  been 

"Barston  v.  Stone,  10  Colo.  App.  Forrester  (Tex.  Civ.  App.),  87  S.  W. 

396,  52  Pac.  48;  Carey  v.  Fulmer,  74  751. 

Miss.  729,  21  So.  752.    See  also  Web-  ^  Equitable   Trust   Co.   v.   Fisher, 

ster  V.  Kautz,  22  Colo.  App.  Ill,  123  106    111.    189;    Clark   v.   Wilson,   53 

Pac.    139;    Marshall   v.    Kraak,   2S  Miss.      119;     Keith     v.     Harbison 

App.  Cas.  (D.  C.)  129;  Ward  v.  For-  (Tenn.),   52   S.  W.   1109.     But  see 

rester   (Tex.  Civ.  App.),  87  S.  W.  Perrln  v.  Trimble  (Tenn.),  48  S.  W. 

751.  125,  where  the  power   of  appoint- 

"  Farmers'     Loan     &c.     Co.     v.  ment     was     conferred     upon     the 

Hughes,  11  Hun  (N.  Y.)  130.  holder  of  the  debt.    If  by  the  terms 

"Arnold  v.  Watson,  91  Ark.  328,  of  a  deed  of  trust  the  cestui  que 

121  S.  W.  354.  trust   be   authorized   to   appoint   a 

"Drane  v.  Gunter,  19  Ala.  731.  substitute  trustee  in  the  event  of 

"  Sargent  v.  Howe,  21  111.  148.  the  death,  refusal,  or  failure  of  the 

=»  Ready  v.  Hamm,  46  Miss.  422.  original  trustee  to  act,  and  the  trus- 
ses also  Michael  v.  Crawford  (Tex.  tee  decline  to  execute  the  trust  un- 
Civ.  App.),  150  S.  W.  465.  less,  in  addition  to  his  commissions, 

^  Scott  V.  Wood,  14  Colo.  App.  341,  he  is  paid  for  his  services,  such  re- 
59  Pac.  844.  No  written  conveyance  fusal  constitutes  such  a  failure  as 
need  be  made  to  the  substituted  authorizes  the  appointment  of  a  sub- 
trustees  to  entitle  them  to  make  a  stitute.  Klein  v.  Glass,  53  Tex.  37. 
valid  exercise  of  the  power.  Craft  See  also  Scottish  American  Mtg.  Co. 
V.  Indiana,  D.  &c.  R.  Co.,  166  111.  v.  Butler,  99  Miss.  56,  54  So.  666, 
580,  46  N.  E.  1132.    See  also  Ward  v.  Ann.  Cas.  1913  C,  1236;   Watson  v. 
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held  that  a  power  to  appoint  a  substituted  trustee  is  not  one  of  per- 
sonal trust  or  confidence,  so  as  to  preclude  a  delegation  thereof  to  the 
creditor's  attorney  in  fact.^^  The  mode  prescribed  for  making  the 
appointment  must  be  complied  with  and  an  appointment  in  writing 
merely  is  invalid  when  it  should  have  been  "by  deed  duly  executed  and 
recorded."^*  A  written  instrument  exercising  a  power  to  appoint  a 
new  trustee  to  fill  a  vacancy  is  an  instrument  entitled  to  be  recorded.^^ 
But  it  has  been  held  that  a  sale  by  a  substituted  trustee  was  not 
vitiated  because  the  appointment  was  not  filed  of  record  until  after 
the  sale,^"  and  where  a  corporation  which  was  the  beneficiary  under  a 
deed  of  trust  was  authorized  to  appoint  a  new  trustee  by  resolution 
of  its  board  of  directors,  it  was  not  necessary  to  the  validity  of  a 
transfer  from  the  old  to  the  new  trustee  that  a  copy  of  such  resolution 
should  be  aflSxed  to  the  deed  of  transfer.^'  Where  a  deed  of  trust  ap- 
points the  sherifE  of  the  county  or  any  other  person  to  act  in  case  of 
the  death  or  absence  of  the  trustee  named  in  the  deed,  the  holder  of 
the  obligation  secured  can  not,  by  an  ex  parte  proceeding,  have  a  third 
person  appointed  trustee.^^  A  deed  of  trust  provided  that,  in  the 
event  the  trustee  named  should  be  unwilling  or  unable  to  act  in  carry- 
ing out  the  trust,  he  should  appoint  a  substitute  trustee;  and  in  the 
event  the  trustee  should  refuse  to  appoint  a  substitute  trustee,  then  it 
should  be  lawful  for  the  holder  of  the  note,  due  and  unpaid,  to  appoint 
a  substitute  trustee  under  his  hand  and  seal,  and  that  his  acts  should 
be  effectual  and  binding.  Prior  to  any  action  being  taken  under  the 
deed  of  trust,  the  original  trustee  died  without  appointing  a  substi- 
tute, and  afterward  the  holder  of  the  note  appointed,  in  writing  not 
under  seal,  a  substitute  trustee,  by  whom  the  land,  after  default,  was 

Perkins,   88   Miss.   64,   40   So.   643;  Amer.   Mtg.   Co.,   86   Miss.   388,   38 

Wilder  v.  Moren,  40  Tex.  Civ.  App.  So.  312;   Shlpp  v.  New  South  Bldg. 

393,  89  S.  W.  1087;  Davis  v.  Hughes,  &c.  Assn.,  81  Miss.  17,  32  So.  904. 

38  Tex.  Civ.  App.  473,  85  S.  W.  1161.  =»  Searles  v.  Kelley,  88  Miss.  228, 

»  Michael  v.  Crawford  (Tex.  Civ.  40  So.  484,  8  L.  R.  A.  (N.  S.)  491. 

App.),  150  S.  W.  465.    But  see  Scot-  See   also   Provine   v.   Thornton,   92 

tish  American  Mtg.   Co.  v.   Butler,  Miss.  395,  46  So.  950. 

99  Miss.  56,  54  So.  666.  "Balfour-Guthrie      Inv.      Co.    v. 

"Polle  V.  Rouse,  73  Miss.  713,  19  Woodworth,   124  Cal.  169,   56  Pac. 

So.  481.     See  also  Walters  v.  Web-  891. 

ster,  52  Colo.  549,  123  Pac.  952,  Ann.  ==  Bacigalupo  v.  Lallement,  7  Mo. 

Cas.  1914A,  23;   Watson  v.  Perkins,  App.  595.     The  power  to  appoint  a 

88  Miss.  64,  40  So.  643.  substitute    must    be    strictly   exer- 

^Gooch  V.  Addison,  13  Tex.  Civ.  cised.    McNeill  v.  Lee,  79  Miss.  455, 

App.  76,  35  S.  W.  83.    See  also  Polk  30  So.  821.     For  a  construction  of 

V.  Dale,  93  Miss.  664,  47  So.  386;  such  a  clause  see  Reynolds  v.  Kroffi, 

Provine  v.  Thornton,  92  Miss.  395',  144  Mo.  433,  46  S.  W.  424. 
46  So.  950;     Brown    v.    British    & 
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advertised,  sold,  and  conveyed.  In  a  controversy  involving  the  validity 
of  the  sale,  it  was  held  that,  the  original  trustee  being  rendered  unable 
to  act  by  death,  though  there  was  technically  no  refusal  to  appoint  a 
substitute,  there  existed  what  was  in  effect  equivalent  to  a  refusal,  and 
that,  the  execution  of  the  power  being  in  other  respects  valid,  the 
omission  of  a  seal  in  the  appointment  of  the  substitute  trustee  did  not 
invalidate  it.^°  Where  a  trust  deed  empowers  the  beneficiary  to  ap- 
point a  substituted  trustee  in  case  the  original  trustee  refuses  or  fails 
to  act,  the  appointment  of  a  substituted  trustee  while  the  original 
trustee  is  advertising  the  property  for  sale  under  the  trust  deed  confers 
no  title  on  the  substituted  trustee.  Until  the  original  trustee  refuses 
to  act  in  the  performance  of  his  duties  as  trustee,  there  is  no  power  in 
any  one  to  appoint  a  substitute.**  Moreover,  the  beneficiary  can  not 
substitute  another  trustee  in  case  he  has  never  asked  the  original 
trustee  to  make  the  sale,  since  the  trustee  could  not  be  said  to  "fail" 
to  act  until  he  had  been  requested  to  act,  and  has  omitted  to  do  so.*^ 
A  foreclosure  sale  by  a  substituted  trustee  whose  appointment  is  shown 
only  by  recital  in  his  deed  to  the  purchaser  when  the  deed  of  trust 
provided  for  the  appointment  of  a  substitute  by  a  deed  duly  executed 
by  the  beneficiary,  is  void.'^  It  has  been  held  that  a  probate  court  has 
no  jurisdiction  to  appoint  a  trustee  to  succeed  a  deceased  trustee,  and 
that  a  foreclosure  by  such  substituted  trustee  is  illegal  and  confers  no 
rights.'*  The  administrator  of  a  deceased  trustee  has  no  authority  to 
make  a  sale  under  the  power  contained  in  the  deed  of  trust,  and  if  he 
attempt  to  do  so,  he  could  be  restrained  by  injunction.**  But  such  a 
power  may  be  conferred  by  express  stipulation  in  the  trust  deed.  Even 
though  both  the  grantor  and  the  trustee  be  dead,  a  sale  by  the  trustee's 
administrator,  made  in  strict  conformity  with  the  terms  of  the  power, 
would  be  valid  and  would  operate  to  divest  the  title  which  had  passed 

™  Jacobs    v.    McClintock,    53  Tex.  point  a   substitute  trustee  in  case 

72.    See  as  to  failure  of  trustee  to  ttie  original  one  refused  to  act,  and 

perform    his    duties.      Barstow   v.  the  creditor  requested  the  original 

Stone,  10  Colo.  App.  396,  52  Pac.  48.  trustee    not    to    act    and    then    ap- 

=°Chestnutt  v.  Gann,  76  Tex.  150,  pointed   a   new   one,   such   appoint- 

13   S.  W.  274;    Bemis  v.  Williams  ment   was    without   authority    and 

(Tex.),  74  S.  W.  332.    A  sale  by  a  void.     Bracken   v.   Bounds    (Tex.), 

substituted  trustee  when  the  orig-  71  S.  "W.  547. 

inal  one  is  present  and  willing  to  »' Stallings    v.    Thomas,   55   Ark. 

act   is  void.     McNeill    v.     Lee,   79  326,  18  S.  "W.  184. 

Miss.    455,    30    So.    82;    Kelsay   v.  '^Polle  v.  Rouse,  73  Miss.  713,  19 

Farmers'  &c.  Bank,  166  Mo.  157,  65  So.  481. 

S.  W.  1007.    In  the  latter  case  the  "'Snowman  v.   Herrlck    (Maine), 

court  considers  the  question  as  to  90  Atl.  479. 

what  is  a  failure  to  act.  Where  a  "Ready  v.  Hamm,  46  Miss.  422. 
creditor  was  given  the  right  to  ap- 
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to  the  heirs  at  law  of  the  trustee.^^  Tor  at  the  death  of  a  sole  trustee 
the  legal  title  vests  eo  instanti  in  his  heirs.^*  Where  the  trust  deed 
provides  that  in  case  the  trustee  named  therein  should  for  any  reason 
fail  or  refuse  to  act  the  cestui  que  trust  or  the  legal  owner  of  the  note 
may  appoint  a  substitute,  the  administrator  of  the  original  trustee,  if 
he  be  the  legal  holder  of  the  note  and  deed  of  trust,  has  the  right  to 
designate  a  substituted  trustee.''' 

§  1774a.     What  laws  govern  enforcement  of  deeds  of  trust. — ^A 

trust  regarding  realty  will  be  enforced  regardless  of  the  situation  of 
the  property.  Thus  where  a  deed  of  trust  of  land  has  been  executed  in 
California,  by  persons  residing  there,  of  land  in  another  state,  a  court 
of  California,  having  jurisdiction  of  the  parties,  may  appoint  a  new 
trustee  in  place  of  one  incompetent  to  act,  and  direct  him  to  carry 
out  the  trust.  "^  The  lex  rei  sitae  governs  as  to  questions  affecting  the 
title  to  real  property.  Land  is  held  and  the  title  determined  by  the 
laws  of  the  country  or  state  where  it  is  situated,  and  the  tribunals 
administering  those  laws  are  the  proper  forums  in  which  titles  to 
realty  should  be  litigated.  The  effect  of  a  court's  decree  is  necessarily 
limited  by  the  boundary  lines  of  its  jurisdiction.  Thus,  where  a  court 
of  Pennsylvania  adjudged  a  conveyance  of  land  in  New  Jersey  to  be 
a  mortgage,  and  canceled  the  same,  all  the  parties  living  in  Penn- 
sylvania, the  Supreme  Court  of  New  Jersey  said:  "The  decree  can 
not  operate  ex  proprio  vigore  upon  the  lands  in  another  jurisdiction 
to  create,  transfer,  or  vest  a  title.  The  courts  of  one  state  or  country 
are  without  jurisdiction  over  title  to  lands  in  another  state  or  coun- 
^py  "39  g^^  j^  court  of  equity  has  jurisdiction  of  matters  of  trust, 
and,  "whenever  jurisdiction  over  the  parties  has  been  acquired,  ad- 
minister full  relief,  without  regard  to  the  nature  or  situation  of  the 
property  in  which  the  controversy  had  its  origin,  and  even  Where  the 
relief  sought  consists  in  a  decree  for  the  conveyance  of  property  which 
lies  beyond  the  control  of  the  court,  provided  it  can  be  reached  by  the 
exercise  of  its  powers  over  the  person,  and  the  relief  asked  is  of  such 
nature  as  the  court  is  capable  of  administering."*"  In  the  language  of 

==  Sulphur   Mines   Co.    v.    Thomp-  Burwell,  82    Va.    507;     Barger    v. 

son,  93  Va.  293,  25  S.  E.  232.  Buckland,  28  Grat.  (Va.)  850;   Mas- 

""  Davis  V.  Luslc,  191  111.  620,  61  sie  v.  Watts,  6  Cranch  (U.  S.)  148. 

N.  E.  483.  3  L.  ed.  181. 

"Peacock  v.   Cummings,  34  Tex.  "Lindley  v.  O'Reilly,  50  N.  J.  L. 

Civ.  App.  431,  78  S.  "W.  1002.  636,  15  Atl.  379. 

'"Smith  V.  Davis,  90  Cal.  25,  27  "Wimer  v.  Wimer,  82  Va.  890. 
Pao.    26.     See   also    Poindexter   t. 
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Chief  Justice  Marshall,  in  such  a  case,  "the  circumstance  that  a  ques- 
tion of  title  may  be  involved  in  the  inquiry,  and  may  even  constitute 
the  essential  point  on  which  the  ease  depends,  does  not  seem  suiBcient 
to  arrest  that  jurisdiction."*^  "Where  a  trust  deed  of  property  situated 
in  one  state  provided  that,  if  the  trustee  named  therein  should  for  any 
reason  fail  or  refuse  to  act,  the  cestui  que  trust  or  the  legal  owner  of 
the  note  might  appoint  a  substitute  in  writing,  it  was  held  that  upon 
the  death  of  the  trustee  in  a  foreign  state,  his  administrator  appointed 
in  such  foreign  state  had  a  right  to  designate  a  substitute  trustee  to 
sell  the  property  covered  by  the  trust  deed  without  having  taken  out 
letters  of  administration  in  the  state  where  the  property  is  situated.*^ 

§  1775.  Sale  is  by  power  and  not  by  decree  where  court  enforces 
power. — The  sale  is  by  virtue  of  the  power  and  not  of  the  decree  when 
the  court  enforces  the  power.  Upon  the  death  of  the  trustee  named  in 
the  deed  of  trust,  a  court  of  equity  has  power  to  appoint  a  new  trustee 
to  execute  the  power  of  sale,  and  to  determine  the  amount  of  the  debt 
secured  by  the  trust;  but  a  sale  by  such  trustee  professedly  by  virtue 
of  the  trust  deed,  made  in  pursuance  of  such  decree,  is  not  a  sale  made 
under  a  decree  of  foreclosure,  but  one  made  by  virtue  of  the  power  in 
the  trust  deed.*^  A  sale  made  by  decree  of  a  court  of  equity  varying 
substantially  in  its  terms  from  the  provisions  of  the  power  is  a  judicial 
sale,  and  not  a  sale  under  the  power.**  It  has  been  held  in  Virginia 
that  the  trustee  can  not  sell  until  the  amount  of  the  debt  secured  is 
ascertained,  and  that  either  party  in  interest  may  resort  to  a  court  of 
equity  for  this  purpose.*^  After  ascertaining  the  amount  the  court 
may,  in  its  discretion,  dismiss  the  bill  and  leave  the  trustee  to  sell 
under  the  power,  or  may  retain  the  case  and  have  the  trust  executed 
under  its  own  supervision.  The  court  may  also  appoint  a  commis- 
sioner to  make  the  sale  instead  of  the  trustee ;  but  he  must  pursue  the 
provisions  of  the  deed  as  to  the  terms  and  mode  of  sale.  The  court 
can  not  set  aside  the  deed  of  trust  in  any  respect.*"  It  Is  within  the 
province  of  a  court  to  direct  a  trustee  in  a  deed  of  trust  to  sell  the  land 

"  Massle  v.  "Watts,  6  Cranch   (U.  Doollttle  v.  Lewis,  7  Johns.  Ch.  (N. 

S.)   148,  3  L.  ed.  181.  Y.)   45,  11  Am.  Dec.  389.     See  also 

"Peacock  v.   Cummlngs,   34   Tex.  Wilkins  v.  Gordon,  11  Leigh   (Va.) 

Civ.  App.  431,  78  S.  W.  1002.  547. 

"Staats  V.  Blgelow,  2  McArthur  "Chew  v.  Hyman,  7  Fed.  7. 

(D.  C.)     367;     Holden  v.   Stickney,  "Wilkins  v.   Gordon,     11     Leigh 

2   McArthur    (D.   C.)    141;    Rice   v.  (Tenn.)  547. 

Brown,  77   111.  549;    Beatie  v.   But-  "Crenshaw  v.  Seigfried,  24  Grat 

ler,  21  Mo.  313,  .64  Am.  Dec.  234;  (Va.)  272. 
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pursuant  to  the  terms  thereof,  and  to  report  the  sale  for  approval  and 
disposition  of  the  proceeds.*'' 

§  1776.  When  debt  is  unliquidated. — If  the  amount  secured  hy 
the  mortgage  can  be  ascertained  by  calculation,  there  is  no  objection 
to  a  foreclosure  under  the  power  ;**  neither  is  there  if  it  is  conditioned 
for  the  delivery  of  certain  specified  articles,  when  a  specified  sum  is 
authorized  to  be  retained  from  the  proceeds  upon  a  breach  of  the  con- 
dition.*'  It  is  then  equivalent  to  a  mortgage  to  secure  the  payment 
of  a  definite  sum.  But  a  mortgage  given  to  secure  and  cover  unliqui- 
dated damages  can  not  be  foreclosed  in  this  manner^"  until  the  amount 
due  under  the  mortgage  has  been  ascertained.  It  has  been  held  also 
that  under  a  deed  of  trust,  if  the  amount  of  the  debt  secured  be  un- 
liquidated and  uncertain,  a  sale  can  not  be  made  under  the  power  until 
the  amount  of  the  debt  has  first  been  determined  in  a  court  of  equity.''^ 
So  it  is  the  duty  of  the  trustee,  before  attempting  to  exercise  the  power 
of  sale,  to  seek  the  aid  of  a  court  of  equity  to  ascertain  the  amount  due, 
where  the  debt  is  unliquidated,  or  the  priorities  of  the  various  claims 
are  in  dispute. °^  The  objection  that  the  sum  secured  is  uncertain  or 
unliquidated  has  particular  force  in  those  states  in  which  there  are 
statutory  provisions  that  only  so  much  of  the  estate  as  may  be  neces- 
sary to  satisfy  the  mortgage  debt  shall  be  sold. 

III.    Formalities  in  Creation  of  Power 

Section  Section 

1777.  Form  of  power.  1779.  What  is  a  suflBcient  power. 
1777a.  Power  conferred  by  married     1780.  Acceptance  of  trust. 

women.  1781.  Obvious  error  on  face  of  power. 

1777b.  Stipulating  when  power  may  1782.  Entry    and    possession    under 

be  exercised.  power. 

1777c.  Payment  of  taxes  a  condition.  1783.  Foreclosure  by  mortgagee  after 

1777d.  Consent  of  grantor  to  exer-  he    has    taken    rents    and 

cise  power.  profits. 

1778.  Form    of    power    authorizing  1784.  Necessity  for  record  of  mort- 

sale.  gage  or  power  of  sale. 


"McDermltt   v.    Newman,   64   W.  Ferguson  v.  Ferguson,  2  N.  Y.  360. 

Va.  195,  61  S.  E.  300.  "^Wilkins    v.    Gordon,    11     Leigh 

"Lewis  V.  Duane,  141  N.  Y.  302,  (Va.)  547.    See  also  Riggs  v.  Arm- 

36  N.  E.  322,  69  Hun  28;   Mowry  v.  strong,  23  W.  Va.  760. 

Sanborn,   62  Barb.    (N.  Y.)   223,  68  "''Van  Aken  v.  Gleason,  34  Mich. 

N.  Y.  153.     See  post  §  1812.  477;   National  Mut.  Bldg.  &c.  Assn. 

*»  Jackson  v.  Turner,  7  Wend.  (N.  v.  Ashworth,  91  Va.  706,  22  S.  E. 

Y.)  458.  521;  Hogan  v.  Duke,  20  Grat.  (Va.) 

™  Mowry    v.    Sanborn,    62    Barb.  244;    Rossett  v.    Fisher,    11    Grat. 

(N.  Y.)   223;    Ferguson  v.  Kimball,  (Va.)    493;    Lallance  v.  Fisher,   29 

3  Barb.  Ch.   (N.  Y.)   616;   Mosby  v.  W.  Va.  512,  2  S.  E.  775;   Curry  v. 

Hodge,   76   N.   Car.   387.     See  also  Hill,  18  W.  Va.  370. 
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Section  Section 

1785.  Who  may  exercise  power.  1790.  Power  to  two  or  more  jointly. 

1786.  When  power  may  be  executed     1790a.  Where  power  exercisable  at 

by  executor  or  administrator  request  of  beneficiary. 

of  mortgagee.  1791.  First   and    second    mortgagee 

1787.  Effect  of  assignment  of  mort-  — Mortgage     of     undivided 

gage  with  power  of  sale.  halves. 

1788.  Rule  applicable  to  assignment 

of  deeds  of  trust. 

1789.  Equitable  assignee. 

§  1777.  Form  of  power. — The  power  to  sell  may  not  only  be  made 
by  an  instrument  separate  from  the  mortgage,^  but  it  may  be  to  a 
third  person,  instead  of  the  mortgage  creditor;  for  instance,  it  may 
be  in  the  form  of  a  power  of  attorney  to  a  third  person;  and  such 
power,  when  executed  according  to  its  terms,  efEectually  cuts  off  the 
equity  of  redemption.^  Moreover,  a  power  in  the  mortgage  or  deed 
may  be  changed  by  a  writing  subsequently  executed  by  the  parties 
under  seal.^  A  power  of  sale,  though  it  should  be  expressly  and  fully 
conferred,  may  sometimes  arise  by  necessary  implication  from  the 
terms  of  the  instrument.*  Thus  a  power  of  sale  may  be  implied  where 
the  instrument  of  conveyance  is  made  in  order  to  pay  the  debts  of  the 
grantor.^  Where  the  power  is  contained  in  a  separate  instrument  such 
instrument  must  be  of  equal  solemnity  with  the  conveyance  to  which 
it  is  accessory.^ 

§  1777a.  Power  conferred  by  married  women. — A  power  of  sale 
may  in  general  be  conferred  by  any  owner  of  lands  who  has  the  legal 
capacity  to  convey  them.  A  statute  which  provides  that  any  married 
woman  above  the  age  of  eighteen  years,  joining  with  her  husband,  may 
make  a  valid  mortgage  or  other  conveyance  of  her  real  estate,  or  of 
any  interest  therein,  authorizes  such  married  woman  executing  a  mort- 
gage or  deed  of  trust  in  the  manner  provided  to  confer  a  power  of  sale, 
the  exercise  of  which  will  effectually  bar  her  equity  of  redemption.'' 
Such  a  power  is  an  irrevocable  authority  to  aid  in  the  alienation  of 

>  Alexander   v.   Caldwell,   61  Ala.  » Watson  v.  Sherman,  84  111.  263. 

543.     See  also  Brisbane  v.  Stough-  See  also  Henderson  v.  Galloway,  8 

ton,  17  Ohio  482.  Humph.   (Tenn.)   692. 

^Brisbane  v.   Stoughton,  17   Ohio  "Cherry  v.  Greene,  115  111.  591,  4 

482.     It  is  valid  for  the  mortgage  N.  E.  257;   Valletta  v.  Bennett,    69 

deed  to  confer  the  power  upon  the  111.  632;  Porter  v.  Schofleld,  55  Mo. 

"holder"  of  the  note  secured  by  the  56. 

mortgage.    Ray  v.  Home  &  Foreign  '  Barnes  v.  Ehrman,  74   111.   402. 

&c.  Co.,  98  Ga.  122,  26  S.  E.  56.  See  also  Young  v.  Graff,  28  111.  20; 

'Baldridge  v.  Walton,  1  Mo.  520.  Bartlett  v.  Bartlett,  4  Allen  (Mass.) 

♦Purdie     v.     Whitney,     20    Pick.  440. 
(Mass.)   25;     Mundy  v.  Vawter,    3 
Grat.  (Va.)  518. 
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the  estate,  and  bears  no  analogy  to  covenants  declared  by  the  common 
law  to  be  inoperative  in  the  deed  of  a  married  woman.* 

§  1777b.  Stipulating  when  power  may  be  exercised. — The  mort- 
gage must  provide  upon  what  event  the  power  may  be  exercised,*  and 
until  that  event  happens  the  power  can  not  be  exercised.^"  In  general 
it  is  provided  that  a  sale  under  the  power  may  be  had  upon  any  default 
in  the  conditions  of  the  mortgage.  A  default  in  the  payment  of  any 
instalment  of  the  principal  or  of  the  interest  of  the  mortgage  debt  is 
a  default  which  authorizes  the  exercise  of  the  power.^^  The  mortgagee 
in  such  case  may  proceed  to  foreclose  without  giving  the  mortgagor 
notice  of  his  intention  to  do  so.^^  But  a  sale  for  an  alleged  breach 
caused  by  the  mortgagor's  failure  to  pay  usurious  interest  is  prema- 
ture and  void.^^  Where  the  essential  words,  "in  case  of  nonpayment" 
of  the  debt,  are  omitted  from  the  instrument  granting  the  power,  a 
sale  thereunder  has  been  held  void.'^*  Where  the  mortgagee  has  the 
option  to  declare  the  whole  debt  due  on  failure  of  the  mortgagor  to 
pay  either  of  the  instalments  when  due,  the  mortgagee  has  the  right 
to  declare  the  whole  debt  due  on  default  in  the  payment  of  any  such 
instalment,  and  may  proceed  to  execute  the  power  of  sale.^°  In  such 
case  no  notice  to  the  debtor  need  be  given  of  the  exercise  of  the  option 

'Barnes  v.  Ehrman,  74  111.  402,  Civ.  App.  84,  failure  to  pay  three 

per  Scott,  J.  instalments  of  interest  was  the  de- 

'  Where   the   words    "In   case   of  fault  upon  which  the  property  might 

nonpayment"  were    omitted    before  be    sold.      In    Harrold    v.    Warren 

the  words  "of  the  principal  sum  or  (Tex.),  46  S.  W.  657,  sale  could  not 

of  the  interest  thereof"  in  the  pro-  be  made  till  the  maturity  of  both 

vision    of    a  mortgage  by  which  a  principal  and  interest.     Where  the 

power    of    sale    was    sought   to    be  note     was    not     payable    till     six 

conferred,  foreclosure  by  advertise-  months  after  demand,  there  was  no 

ment  was  unauthorized.     Lariverre  default  authorizing  a  sale  under  the 

V.  Rains,  112   Mich.   276,  70  N.  W.  the   power  till   a   demand   for   pay- 

583.    But  it  is  valid  to  give  a  trus-  ment  had  been  uncomplied  with  for 

tee  general  power  to  deal  with  the  six  months.    Fenley  v.  Cassidy  (R. 

property   without   waiting  for   any  I.),  43  Atl.  296.     See  also  Mackay 

default.      Judge  v.  PfafE,  171  Mass.  v.  Truchon   (Mo.  App.),  153  S.  W. 

195,  50  N.  E.  524.  502;    Dalton  v.  Eaves,  92  Mo.  App. 

"Martin    v.    Kirkpatrick,    149   N.  72.     See  ante  §§  1177,  1178. 

Car.  400,  63  S.  B.  68.  "Kansas  L.  &  T.   Co.  v.  Gill,  2 

"Hooper    v.    Stump     (Ariz.),     14  Kans.  App.  488,  43  Pac.  991;   Hawes 

Pac.  799;   Brickell  v.  Batchelder,  62  v.  Detroit  F.  &c.  Ins.  Co..  109  Mich. 

Cal.     623;     Gustav.     Adolph.    Bldg.  324,  67  N.  W.  329. 

Assn.  v.  Kratz,  55  Md.  394;   Dalton  ^Duncan  v.  Hough  (Tex.),  27  S. 

V.  Eaves,  92  Mo.  App.  72;   Potomac  W.  945. 

Mfg.  Co.  V.  Evans,  84  Va.  717,  6  S.  "Lariverre   v.    Rains,    112    Mich. 

E.  2.     Cured  by  tender  before  sale.  276,  70  N.  W.  583. 

Phillips    V.    Bailey,     82     Mo.     639;  "  Moody  v.  Atkins,  146  Ala.  684,  40 

Wheeler  v.   McBlair,  5  App.  D.  C.  So.  305;  Eubanks  v.  Becton,  158  N. 

375.     In  Jouett  v.   Gunn,   13   Tex.  Car.  230,  73  S.  E.  1009. 
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by  the  creditor.^"  Under  a  deed  of  trust  securing  several  notes  due  at 
different  times  vrhich  authorizes  the  trustee  to  sell  in  case  the  debtor 
fails  to  pay  "said  notes  on  or  before  the  maturity  thereof,"  the  trustee 
or  the  beneficiary  has  the  right  to  enforce  a  sale  of  the  land  for  the 
payment  of  one  or  more  of  the  notes  not  paid  at  maturity,  without 
waiting  for  the  maturity  of  all  the  notes.^'  The  same  construction  is 
given  to  a  power  to  sell  in  the  event  that  "the  said  notes  should  not 
be  well  and  truly  paid."^^  But  where  a  mortgage  was  given  to  secure 
the  prompt  pajrment  of  two  notes  on  a  given  day,  a  default  authorizing 
a  sale  did  not  occur  till  the  designated  day,  even  though  one  of  the 
notes  fell  due  before  that  time.^°  A  sale  made  before  the  debt  or  any 
part  of  it  is  due  is  absolutely  void  and  passes  no  title.^°  A  trust  deed 
given  to  secure  a  debt  which  was  already  secured  by  a  trust  deed  on 
other  property  gave  the  trustee  a  power  to  sell  in  case  the  debt  was 
not  paid  within  sixty  days  after  maturity  or  satisfied  out  of  the  prop- 
erty covered  by  the  prior  trust  deed.  It  was  held  that  the  power  of 
the  trustee  under  the  second  deed  to  sell  was  not  contingent  upon  a 
sale  under  the  earlier  deed.^^ 

§  1777c.  Payment  of  taxes  a  conditioii. — The  payment  of  taxes 
may  be  made  a  condition,  for  breach  of  which  foreclosure  may  be  had. 
Where  a  mortgage  contained  a  power  of  sale  authorizing  a  sale  for 
any  breach  of  conditions,  and  there  was  a  breach  of  the  condition  to 
pay  taxes  and  assessments,  the  fact  that  the  principal  debt  and  interest 
are  tendered  or  paid  to  the  mortgagee  does  not  defeat  or  render  invalid 
the  power  of  sale."^  The  assignee  of  a  mortgage  may  exercise  the  power 
of  sale  for  a  default  in  the  payment  of  taxes  occurring  before  the 
assignment.^*  But  a  mere  covenant  to  pay  the  taxes  when  not  made  a 
part  of  the  condition  for  breach  of  which  a  foreclosure  may  be  had, 
does  not  give  the  mortgagee  the  right  to  foreclose  in  case  of  nonpay- 
ment.^*   Where  failure  to  pay  taxes  within  ten  days  after  maturity  is 

"  Caldwell  v.  Klmbrough,  91  Miss,  evidence  is    admissible     to     show 

877,  45  So.  7.  when  the  power  of  sale  became  ab- 

"  Bridges  v.  Ballard,  62  Miss.  237.  solute.     Jackson    v.    Lawrence,  117 

See  also  Ford  v.  Lewis,  146  Ala.  190,  U.  S.  679,  29  L.  ed.  1024,  6  Sup.  Ct. 

41  So.  144.  915.    See  also  Pratt  v.  Beiseker,  17 

"Hunt  V.   Harding,  11   Ind.  245;  N.  Dak.  243,  115  N.  W.  835. 

Reddick  v.  Gressman,  49  Mo.  389.  ="  Swan  v.  Morehouse,  6  D.  C.  225. 

"Keith  V.   McLaughlin,  105  Ala.  ='Silva  v.  Turner,  166  Mass.  407, 

339,  16  So.  886.  44  N.  E.  532. 

""Long    v.    Long,    79    Mo.    644;  ^'Gerrity  v.  Wareham  Sav.  Bank, 

Eitelgeorge  v.  Mutual  House  Build-  202  Mass.  214,  88  N.  E.  1084. 

ing  Assn.,  69  Mo.  55;   Koehring  v.  "Heller  v.  Neeves,   93  Wis.   637, 

Muemminghofe,  61  Mo.  403.     Parol  67  N.  W.  923,  68  N.  W.  412. 
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made  a  condition  authorizing  foreclosure  of  a  deed  of  trust,  the  right 
to  foreclose  is  not  ■waived  by  failure  to  sell  until  after  the  taxes  have 
been  due  for  three  years.^° 

§  1777d.  Consent  of  grantor  to  exercise  power. — A  condition  at- 
tached to  a  power  of  sale  that  the  trustee  shall  sell  only  by  and  with 
the  consent  of  the  grantor,  to  be  manifested  by  his  uniting  in  the  con- 
veyance, is  valid.  It  is  an  essential  condition  and  can  not  be  dispensed 
with.  If  under  such  a  power  no  provision  is  made  for  the  execution  of 
the  power  in  case  of  the  death  of  the  grantor,  it  is  extinguished  by 
such  death.^"  Likewise,  a  condition  annexed  to  the  power  of  sale  that 
the  trustee  shall  sell  by  and  with  the  consent  of  the  life  tenant,  the 
consent  of  such  life  tenant  is  necessary  to  an  effectual  execution  of 
the  power.^' 

§  1778.  Form  of  power  authorizing  sale. — The  parties  may  also 
make  such  provisions  and  regulations  about  the  sale  of  the  property 
under  the  trust  as  they  may  choose;  and  the  sale  must  be  in  accord- 
ance with  the  provisions  of  the  power  given.  No  particular  form  of 
words  is  necessary  to  constitute  the  power.  The  essential  provisions 
of  it  should  be  clearly  and  fully  expressed,  for  the  title  of  the  pur- 
chaser under  the  power  rests  upon  the  authority  there  given.^*  "The 
statutory  modes  of  transferring  the  title  from  a  party  to  his  real  estate, 
and  vesting  it  in  another  by  way  of  tax  sales,  mortgage  sales,  and 
other  remedies,  are  so  numerous,  and  so  facile  of  execution,  that  it  is 
the  duty  of  courts  to  require  a  strict  compliance  with  the  law  in  each 
case  in  every  essential  requirement."^^  When  in  a  trust  deed  the 
powers  of  the  trustee  are  not  strictly  defined,  they  rest  largely  in  his 
discretion,  and  it  is  presumed  that  he  will  exercise  them  for  the  best 
interests  of  the  cestui  que  trust.  ^''  But  when  the  powers  of  the  trustee 
are  strictly  defined,  he  must  comply  with  them  in  every  detail,  though 
such  details  may  seem  unimportant  and  frivolous.'^    Thus  the  deed 

=^Lawler  v.  French,  104  Va.  140,  24  L.  ed.  967;   Stephens  v.  Clay,  17 

51  S.  E.  180.  Colo.   489,   30   Pac.   43,   31   Am.    St. 

^  Kissam  v.  Dierkes,  49  N.  Y.  602.  328;    Butterfield    v.     Farnham,     19 

See   also   Irion  v.   Yell    (Tex.   Civ.  Minn.  85;    StofCel  v.  Schroeder,  62 

App.),  132   S.  W.   69.  Mo.   147. 

"'  Sprague  v.  Edwards,  48  Cal.  239;  ="  Ingle  v.  Culbertson,  43  Iowa  265. 

Tyson  V.  Mickle,  2  Gill  (Md.)  376;  See  also  Givens  v.  McCray,  196'  Mo. 

Bateman  v.  Davis,  3  Madd.  98.  306,  93  S.  W.  374,  113  Am.  St.  736. 

^' Graeme  V.  CuUen,  23  Grat.  (Va.)  ''Michael  v.  Crawford   (Tex.  Civ. 

266.  App.),  150  S.  W.  465;   McCollum  v. 

"Dana   v.    Farrington,    4    Minn.  Jones   (Tex.  Civ.  App.),  141  S.  W. 

433,  437,  per  Flandrau,  J.    See  also  1030;      Chamberlain     v.     Trammell 

Shillaber  v.  Robinson,  97  U.  S.  68,  (Tex.  Civ.  App.),  131  S.  W.  227. 
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usually  designates  the  place  of  sale  and  the  character  of  the  notice  of 
it  to  be  given;  but  if  the  deed  leaves  these  matters  to  the  discretion 
of  the  trustee,  a  sale  by  him  in  the  honest  exercise  of  his  judgment  will 
be  sustained.''''  Under  a  trust  deed  made  to  secure  a  loan,  with  author- 
ity to  the  trustee  to  take  possession  of  the  property  and  sell  it  upon 
thirty  days'  notice,  the  authority  to  sell  is  for  the  benefit  of  the 
creditor,  and  may  be  exercised  at  the  discretion  of  the  trustee.  He  is 
not  bound  to  sell  within  the  time  named,  or  at  all,  unless  by  direction 
of  a  court  of  equity.  In  the  meantime  it  is  his  right  and  duty  to  take 
possession,  and  to  apply  the  rents  and  profits  to  the  payment  of  the 
debt.  The  object  of  the  trust  is  to  enable  the  creditor  to  make  his 
money  out  of  the  property,  and  therefore  its  provisions  are  to  be  con- 
strued and  applied  with  a  view  to  that  end.'^ 

§  1779.  What  is  a  sufficient  power. — A  provision  in  a  mortgage  that, 
if  the  mortgagor  "shall  fail  to  make  the  payment,  the  said  mortgagee 
shall  advertise  twenty  days,  and  sell  enough  of  the  estate  herein  con- 
veyed to  him  to  pay  said  amount  then  due,  and  the  said  mortgagor 
shall  have  the  right  to  direct  what  shall  be  sold,"  is  a  sufficient  power 
of  sale,  and  may  be  executed  without  the  aid  of  a  court  of  equity.^* 
But  the  omission  of  the  contingency  on  which  the  sale  is  to  be  made 
renders  the  power  invalid,  and  a  purchaser  thereunder  will  not  get  a 
perfect  title.^^  The  power  of  sale  may  even  be  contained  in  a  deed  of 
the  land  to  the  debtor.  A  stipulation  in  such  deed  that,  if  the  grantee 
fail  to  pay  the  notes  given  for  the  purchase-money  when  due,  the 
sherifE  of  the  county  acting  at  the  time  of  default  shall  sell  the  land, 
give  title  to  the  purchaser,  and  pay  the  money  to  the  grantor,  or  to 
the  assignee  or  holder  of  any  of  the  notes,  confers  a  valid  power  of 
sale  upon  the  sheriff,  although  the  title  to  the  land  is  in  the  grantee.^® 
A  mortgage  or  deed  of  trust  containing  a  power  to  sell  includes  also 
the  power  to  convey.^^ 

§  1780.     Acceptance  of  trust. — It  is  not  resquisite  to  the  validity 

of  a  power  in  a  trust  deed  that  the  person  who  is  to  execute  the  power 

.  shall  signify  his  willingness  to  do  so  by  joining  in  the  deed,  or  by  any 

=°  Ingle  V.  Culbertson,  43  Iowa  265.  "  Lariverre   v.   Rains,   112   Mich. 

See   also   Melsheimer  v.   McKnlght,  276,  70  N.  W.  583. 

92  Miss.  386,  46  So.  827.  =■"  Moore   v.   Lackey,   53   Miss.    85. 

^Walker  v.  Teal,  7   Sawyer    (U.  "Lang  v.   Stansel,  106  Ala.  389. 

S.)    39.  17  So.  519. 

'*  Hyman  v.  Devereux,   63  N.  Car. 
624. 
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formal  writing.^*  Although  the  deed  be  delivered  to  the  cestui  que 
trust,  and  the  trustee  never  has  possession  of  it,  yet  his  acting  under 
the  trust  by  advertising  the  property  for  sale,^"  or  selling  it  under  the 
power,*"  is  an  acceptance  of  the  trust  by  him.  Neither  is  it  necessary 
that  the  cestui  que  trust  should  signify  his  assent  by  any  formal  writ- 
ing.   The  deed  being  for  his  benefit,  his  assent  is  presumed.*^ 

§  1781.  Obvious  error  on  face  of  power. — An  obvious  error  on  the 
face  of  the  power,  such  as  a  recital  that  "the  party  of  the  first  part," 
who,  according  to  the  phraseology  of  the  deed,  was  the  mortgagor, 
should  proceed  to  sell,  does  not  invalidate  the  power,  when  it  appears 
from  the  whole  instrument  that  the  intention  was  to  confer  a  power 
of  sale  on  the  mortgagee.*^  The  language  used  to  create  a  power 
of  sale  will  receive  a  reasonable  construction.  Thus  the  word  "by" 
has  been  held  to  have  been  inserted  by  mistake  for  the  word  "or," 
where  the  stipulation  was  that  notice  might  be  given  by  publication 
in  a  newspaper  "by  posting  up  notices"  in  four  places  of  the  county.** 

§  1782.  Entry  and  possession  under  power. — Under  a  power  in  de- 
fault of  payment  to  "enter  and  take  possession  of  said  premises  im- 
mediately, and  sell  and  dispose  of  the  same,"  the  entry  and  posses- 
sion are  not  generally  considered  a  condition  precedent  to  the  exer- 
cise of  the  power  of  sale,**  though  it  has  been  held  that  under  such 
a  provision  a  sale  can  not  be  made  without  a  previous  entry  and  tak- 
ing possession,  or  at  least  a  demand  for  possession  and  a  refusal;*' 
but  it  is  not  necessary  that  the  mortgagee  should  enter  upon  the 
premises  at  any  other  time,  or  in  any  other  manner  than  at  the  time 

=»Leffler  v.  Armstrong,  4  Iowa  Ga.  63,  80  S.  E.  312;  Kiley  v.  Brew- 
482,  68  Am.  Dec.  672;  Flint  v.  Clin-  ster,  44  111.  186;  "Williams  v.  Drey- 
ton  Co.,  12  N.  H.  430,  432;  Hipp  v.  fus,  79  Miss.  245,  30  So.  633;  Ham- 
Huchett,  4  Tex.  20.  See  also  Crock-  ilton  v.  Haplin,  68  Miss.  99,  8  So. 
er  V.  Lowenthal,  83  111.  579;  Car-  739;  Tyler  v.  Herring,  67  Miss.  169, 
penter  v.  Bowen,  42  Miss.  28;  Martin  6  So.  840,  19  Am.  St.  263;  Vaughn 
V.  Paxson,  66  Mo.  260;  Charter  Oak  v.  Powell,  65  Miss.  401,  4  So.  257; 
L.  Ins.  Co.  V.  Gisborne,  5  Utah  319.  Clark   v.    Harvey,    16    Ontario    159. 

=»  Crocker    v.    Lowenthal,    83    111.  See  also  Dircks  v.  Logsdon,  59  Md. 

579.  173;    Karcher  v.   Gans,   13   S.   Dak. 

"Mayhall  v.  Eppinger,  137  Cal.  5,  383,  83  N.  "W.  431,  79  Am.  St.  893. 
69  Pac.  489.  "Roarty    v.  Mitchell,     7       Gray 

"Shearer  v.  Loftin,  26  Ala.  703.  (Mass.)   243,  followed  in  Foster  v. 

"  Gaines  v.  Allen,  58  Mo.  537.  See  Boston,  133  Mass.  143.    If  the  deed 

also  Woodward  v.  Jewell,  140  U.  S.  makes  entry  and  possession  a  con- 

247,  35  L.  ed.  478,  11  Sup.  Ct.  784.  dition  precedent,  this  can  not  he  sat- 

*^  Watson  V.  Sherman,  84  111.  263.  isfied  by  a  demand  for  possession. 

"Jones   V.   Hagler,     95    Ala.     529  Vaughan  v.  Powell,  65  Miss.  401,  4 

(citing  text);   King  v.  Walker,  141  So.  257,  per  Campbell,  J. 
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of  the  sale,  and  for  the  purposes  of  the  sale.  Such  entry  is  author- 
ized to  enable  the  sale  to  be  made  upon  the  premises.*'  The  use  of 
the  word  "authorized"  in  the  term,  "authorized  to  foreclose  or  take 
possession  and  sell,"  does  not  mean  that  the  person  exercising  the 
power  must  do  both.*^  Where  the  deed  of  trust  provides  that  the 
appraisers  shall  proceed  to  view  and  appraise  the  property,  such  ap- 
praisers are  not  required  to  make  an  actual  entry  on  the  land  pro- 
viding such  entry  is  not  necessary  in  order  to  view  it.** 

§  1783.  Foreclosure  by  mortgagee  after  lie  has  taken  rents  and 
profits. — The  fact  that  a  mortgagee  has  made  an  entry  for  foreclosure, 
and  taken  rents  and  profits  which  are  insufficient  to  discharge  the 
debt,  does  not  prevent  his  making  a  valid  sale  under  a  power  of  sale 
in  the  mortgage.  The  rents  and  profits  received  go  to  reduce  the 
amount  of  the  mortgage  debt.**  Where  a  trustee  under  a  deed  of 
trust  obtains  possession  of  the  premises  before  foreclosure,  he  is 
bound  to  collect  the  rents  and  profits  and  apply  them  to  the  payment 
of  the  debt,  and,  when  the  debt  is  thus  paid,  the  title  reverts  to  the 
grantor  without  a  reconveyance.'" 

§  1784.    Necessity  for  record  of  mortgage  or  power  of  sale. — As 

against  the  mortgagor  a  sale  under  a  power  is  good  although  the 
mortgage  or  the  power  has  not  been  recorded;"^  though  now,  in  sev- 
eral states  in  which  the  exercise  of  the  power  of  sale  is  regulated  by 
statute,  it  is  provided  that  the  mortgage  or  power  shall  be  recorded. 
TJnder  such  provisions,  if  the  premises  consist  of  distinct  lots  situated 
in  two  or  more  counties,  the  mortgage  must  be  recorded  in  each 
county,  or  the  sale  will  be  invalid  as  to  the  part  in  the  county  in 
which  there  was  no  record.'^^  "The  power  contained  in  a  mortgage 
authorizing  a  foreclosure  by  advertisement  upon  default  is  a  valid 
and  valuable  contract  right  to  pursue  a  remedy  authorized  by  statute. 
This  remedy  is  made  wholly  dependent  upon  the  contract  of  the  par- 
ties; for,  unless  the  power  is  contained  in  the  mortgage  and  duly 
recorded,  it  can  not  be  exercised.""^    A  valid  sale  may  be  made  by 

« Cranston  v.  Crane,  97  Mass.  459,    Mo.  251,  81  S.  W.  193,  70  L.  B.  A. 

93  Am.  Dec.  106.  94. 

*'Cromartie  v.   Weaver,   137   Ga.  "Wilson   v.   Troup,    2   Cow.    (N. 

452,  73  S.  B.  504.  Y.)   195,  14  Am.  Dec.  458;   Jackson 

"Merryman  v.  Blount,  79  Ark.  1,  v.  Colden,  4  Cow.  (N.  Y.)  266. 

94  S.  W.  714.  "''Wells  v.  Wells,  47  Barb.  (N.  Y.) 
"Montague   v.    Dawes,    12    Allen  416. 

(Mass.)  397.    See  ante  §  1268.  "Kammann  v.  Barton,  26  S.  Dak. 

»'' Benton  Land  Co.  v.  Zeitler,  182    371, 128  N.  W.  329.  See  also  Reynolds 
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the  assignee  of  a  mortgage  containing  a  power  of  sale,  although  the 
assignment  is  not  recorded  till  after  the  sale,  if  nobody  is  thereby 
misled,  unless  otherwise  provided  by  statute.^*  Where  land  subject 
to  a  mortgage  lien  is  registered  under  the  Torrens  system,  it  is  held 
not  necessary  to  a  foreclosure  under  a  power  of  sale  that  assignments 
before  the  decree  of  registration  be  registered."^ 

§  1785.  Who  may  exercise  power. — In  general  any  person  of  legal 
capacity  in  whom  the  legal  estate  or  title  under  the  mortgage  is 
vested  may  sell  under  the  power.  The  person  exercising  the  power 
must  hold  the  legal  title,"*  save  in  exceptional  cases,  as  where  the 
title  is  in  an  executor  or  administrator."'  So  long  as  the  mortgagee 
retains  the  mortgage  the  power  must  be  exercised  by  him;  and  when 
it  has  been  wholly  assigned  the  assignee  must  exercise  it."*  In  some 
jurisdictions  a  power  of  sale  may  be  exercised  by  any  person  entitled 
to  the  mortgage  debt."®  To  create  a  valid  power,  or  to  make  a  valid 
execution  of  it,  one  must  have  a  legal  capacity  to  act  and  contract, 
and  one  under  any  legal  disability,  such  as  minority,  can  do  neither.*" 
A  married  woman  may  make  a  good  power,  or  a  valid  execution  of 
one.*^     A  corporation,  to  which  as  a  mortgagee  a  power  of  sale  is 


v.  McMulIen,  55  Mich.  568,  22  N.  W. 
41,  54  Am.  Rep.  386;  Male  v.  Long- 
staff,  9  S.  Dak.  389,  69  N.  W.  577; 
Grant  v.  C.  &  N.  S.  Mtg.  Co.,  3  S. 
Dak.  390,  53  N.  W.  746. 

"Western  Md.  R.  Land  &c.  Co. 
V.  Goodwin,  77  Md.  271,  26  Atl.  319; 
Montague  v.  Dawes,  12  Allen 
(Mass.)  397.  But  see  D.  S.  B.  John- 
ston Land  Co.  v.  Mitchell  (N.  Dak.), 
151  N.  W.  23,  holding  a  foreclosure 
sale  void,  where  the  assignee  of  the 
mortgage  had  failed  to  have  the  as- 
signment recorded  pursuant  to  the 
statute. 

°°  Sander  v.  Stenger,  117  Minn. 
424,  136  N.  W.  4. 

=»  Miller  v.  Clark,  56  Mich.  337,  23 
N.  W.  35;  Lee  v.  Clary,  38  Mich.  223; 
Burke  v.  Backus,  50  Minn.  174,  53 
N.  W.  458;  Backus  v.  Burke,  48 
Minn.  260,  51  N.  W.  284;  Solberg 
V.  Wright,  33  Minn.  224,  22  N.  W. 
381;  Brown  v.  Delaney,  22  Minn. 
349;  Weill  v.  Davis  (N.  Car.),  84  S. 
E.  395;  Jones  v.  Williams,  155  N. 
Car.  179,  71  S.  E.  222;  Dameron  v. 
Eskridge,  104  N.  Car.  621,  10  S.  E. 
700;  Morris  v.  McKnight,  1  N.  Dak. 
266,  47  N.  W.  375.     ' 
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"Stevens  v.  Shannahan,  160  111. 
330,  43  N.  E.  350;  Baldwin  v.  Al- 
lison, 4  Minn.  25;  Morris  v.  Mc- 
Knight, 1  N.  Dak.  266,  47  N.  W.  375. 
See  also  Lewis  v.  Wells,  50  Ala.  198; 
Merrin  v.  Lewis,  90  111.  505;  Collins 
V.  Hopkins,  7  Iowa  463;  Berry  v. 
Skinner,  30  Md.  567;  Miller  v.  Clark, 

56  Mich.  337,  23  N.  W.  35;  Johnson 
V.  Turner,  7  Ohio  216;  Richmond  v. 
Hughes,  9  R.  I.  228. 

"Woodruff  V.  Adair,  131  Ala.  530, 
32  So.  515;  McGuire  v.  Van  Pelt,  55 
Ala.  344;  Cohoes  Co.  v.  Goss,  13 
Barb.  (N.  Y.)  137;  Weill  v.  Davis 
(N.  Car.),  84  S.  E.  395. 

"Harton  v.  Little,  176  Ala.  267, 

57  So.  851;  Lester  v.  Walker,  172 
Ala.  104,  55  So.  619. 

"Burnet  v.  Denniston,  5  Johns. 
Ch.  (N.  Y.)  35;  Rocks  v.  Cornell,  21 
R.  I.  532,  45  Atl.   552. 

"'Young  V.  Graff,  28  111.  20;  Doo- 
little  V.  Lewis,  7  Johns.  Ch.  (N.  Y.) 
45,  11  Am.  Dec.  389;  Demarest  v. 
Wynkoop;  3  Johns.  Ch.  (N.  Y.)  129, 
8  Am.  Dec.  467.  See  also  Barnes  v. 
Ehrman,  74  111.  402. 
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given,  may,  as  a  general  rale,  exercise  the  power.  A  corporation  re- 
incorporated under  a  different  name  may  exercise  a  power  of  sale  in 
a  mortgage  given  to  the  first  corporation  by  force  of  the  statute  au- 
thorizing the  reincorporation,  or  the  power  may  be  exercised  by  an 
individual  assignee  of  the  latter  corporation."^  In  Maryland,  how- 
ever, as  the  person  exercising  the  power  must  act  under  oath,  a  power 
of  sale  can  not  be  exercised  by  a  corporation,  though  it  may  be  exer- 
cised by  a  natural  person  designated  in  the  mortgage  as  the  attorney 
of  the  corporation."^  Formerly  it  was  necessary  in  Maryland  for  the 
natural  person  to  be  designated  by  name  in  the  mortgage,  but  this 
has  been  changed  by  statute."*  So  that  to-day  in  this  state  a  mort- 
gagee corporation  has  plenary  powers  in  appointing  an  attorney  to 
exercise  in  its  behalf  a  power  of  sale  in  the  mortgage.  Upon  the 
death  of  a  trustee  in  a  deed  of  trust,  the  power  of  sale  can  not  be 
exercised  without  the  appointment  of  a  new  trustee,  though  there  may 
be  a  foreclosure  in  equity  without  such  appointment."^  A  deed  of 
trust  with  a  power  of  sale  made  to  a  sheriff  and  his  successors  in 
oflBce  is  construed  as  conferring  a  power,  not  upon  the  sheriff  in  his 
individual  capacity,  but  in  his  official  capacity,  and  his  successors 
in  office  may  execute  it.""  But  a  trust  deed  to  L.  S.,  secretary,  passes 
legal  title  to  him  individually  and  not  in  his  representative  capacity."'' 
Under  a  deed  of  trust  containing  a  power  of  sale  given  to  the  vice-presi- 
dent of  a  bank  individually,  but  reciting  that  it  was  given  as  security 
for  a  debt  to  the  bank,  such  power  can  not  be  exercised  by  the  cashier  of 

'^  Barroll  v.  Benton,  121  Md.  174,  power  when  it  had  in  express  terms 

88  Atl.  101;    Erb  v.  Grimer,  94  Md.  been  given  to  the  corporation  and 

92,  50  Atl.  397.  its   assigns.     Chilton  v.  Brooks,  71 

»» Chilton  V.   Brooks,  71  Md.  445,  Md.   445,   14   Atl.   868.     See  post   § 

18  Atl.  868;   Queen  City  Bldg.  Assn.  1787. 

V.  Price,  53  Md.  397;  Frosburg  Mut.  °'Waughop   v.    Bartlett,    165     111. 

Bldg.  Assn.  V.  Lowdermilk,  50  Md.  124,  46  N.  B.  197,  affg.  61  111.  App. 

175.    See  ante  §  1740.  252. 

"Suppl.  to  Code  of  Pub.  Gen.  ™Beal  v.  Blair,  33  Iowa  318; 
Laws  of  Md.,  art.  66,  §  23.  In  Mad-  White  v.  Stephens,  77  Mo.  452.  See 
igan  V.  Workingmen's  Permanent  also  West  v.  Spencer,  238  Mo.  65, 
&c.  Assn.,  73  Md.  317,  this  act  was  141  S.  W.  586;  Miller  v.  Banking 
held  to  be  retroactive  in  its  ef-  Co.,  235  Mo.  522,  139  S.  W.  192; 
fects.  Under  the  former  statute  it  Betzler  v.  James,  227  Mo.  375,  126 
had  been  held  that  a  power  to  a  S.  W.  1007;  Feller  v.  Lee,  225  Mo. 
corporation  and  to  no  one  else.  Its  319, 124  S.  W.  1129;  Kelsay  v.  Farm- 
assigns  not  being  named,  was  void,  er's  &c.  Bank,  166  Mo.  157,  65  S.  W. 
Queen  City  Bldg.  Assn.  v.  Price,  53  ,  1007;  McKnight  v.  Wimer,  38  Mo. 
Md.  397;  Frostburg  Mut.  Bldg.  Assn.  132;  Morrissey  v.  Dean,  97  Wis.  302, 
v.  Lowdermilk,  50  Md.  175.  Yet  an  72  N.  W.  873.  See  ante  §  1771. 
assignee  of  the  mortgage  who  was  a  "  Sangston  v.  Gordon,  22  Grat. 
natural   person   could   exercise   the  (Va.)  755. 
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the  bank.*'  Even  if  a  deed  conveyed  a  power  of  sale  to  a  treasurer 
as  such,  his  successor  in  office  could  not  execute  it  without  complying 
with  a  statute  which  necessitated  the  record  in  the  clerk's  office  of 
the  appointment  of  substitute  trustees."'  Where  a  corporation  has 
assigned  a  deed  of  trust  executed  to  it  as  security  for  a  debt,  the  cor- 
poration has  no  further  power  to  demand  that  the  trustee  execute  the 
trust.'"  A  trust  deed  may  properly  provide  for  a  successor  in  the 
trust  who  may  exercise  the  power  of  sale  in  the  absence  of  the  trustee 
first  named,  or  in  case  of  his  refusal  to  act,  and  in  such  case  a  suc- 
cessor appointed  in  the  manner  provided  is  clothed  with  all  the 
power  to  make  the  sale  which  the  trustee  first  named  was  invested 
with.'^  A  mortgage  was  made  to  secure  a  debt  to  a  partnership, 
one  of  the  partners  in  which  had  died,  and  the  other  partner  was 
then  his  administrator.  The  consideration  was  stated  to  be  paid  by 
the  surviving  partner  and  the  estate  of  the  deceased  partner,  and  the 
same  form  was  used  in  designating  the  grantees;  and  a  power  of 
sale  was  given  to  "said  grantees."  It  was  held  that  the  surviving 
partner  as  administrator  was  sufficiently  designated  as  one  of  the 
grantees;  that  the  whole  legal  title  was  vested  in  him,  one-half  to  his 
own  use,  and  the  other  as  administrator;  and  that  his  omission  to 
describe  himself  as  administrator  in  a  deed  given  in  execution  of 
the  power  to  sell  did  not  invalidate  the  deed.'^  Upon  the  death  of  a 
mortgagee  holding  a  mortgage,  it  can  only  be  foreclosed  by  his  execu- 
tor or  administrator.  An  attempted  sale  of  land  under  a  mortgage 
by  the  heir  of  the  mortgagee  is  without  authority  and  conveys  no 
estate.'^  A  foreclosure  by  a  notice  of  sale  purporting  to  be  in  the 
name  of  the  deceased  mortgagee,  or  by  his  authority,  is  void,  and  the 
notice  can  not  be  made  efEectual  by  proof  that  it  was  really  the  act 
of  a  person  who  had  purchased  the  note  and  mortgage,  although  the 
mortgagee  had  not  indorsed  the  note  nor  assigned  the  mortgage.'* 

"^Greenfield  v.  Stout,  122  Ga.  303,  only  empowered  to  sell    the    prop- 

50  S.  E.  111.  erty,   and   so   could  not  execute   a 

"'  Shipp  V.  New  South  Bldg.  &c.  conveyance  to  the  purchaser.     See 

Assn.,  81  Miss.  17,  32  So.  904.  also  Reynolds  v.  KrofC,  144  Mo.  433, 

"Collier   v.    Alexander,   142   Ala.  46  S.  W.  424;  Wiener  v.  Zwelb  (Tex. 

422,  38  So.  244.  Civ.  App.),  128  S.  W.  699. 

"McConnell  v.  Day,  61  Ark.  464,  "Look  v.  Kenney,  128  Mass.  284. 

33  S.  W.  731;   Irish  v.  Antioch  Col-  "Atkins  v.  Grumpier,  118  N.  Car. 

lege,  126  111.  474,  18  N.  E.  768;  Lake  532,  24  S.  E.  367. 

V.   Brown,    116   111.    83.     In  Woods  "Welsh  v.  Cooley,  44  Minn.  446, 

V.  Rozelle,  75  Miss.  782,  23  So.  483,  46  N.  W.  908;  Bausman  v.  Kelley,  38 

the  sheriff  was  to  succeed  the  trus-  Minn.  197,  36  N.  W.  338,  8  Am.  St. 

tee  in  case  of  his  disability,  but  was  661. 
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§  1786.  When  power  may  be  executed  by  executor  or  administrator 
of  mortgagee. — ^Where  the  mortgage  itself  expressly  confers  a  power 
of  sale  upon  the  mortgagee  or  his  legal  representatives,  the  executor 
or  administrator  of  such  mortgagee,  upon  the  death  of  the  latter, 
may  exercise  the  power. ''^  And  a  power  of  sale  may  be  executed  by 
the  executor  or  administrator  of  the  mortgagee,  although  in  terms 
the  power  is  given  only  to  him,  "his  heirs  or  assigns.'""  The  power 
being  coupled  with  an  interest  passes  to  any  one  in  whom  the  mort- 
gagee's estate  becomes  vested,  whether  by  assignment  in  fact  or  in 
law.'^  It  would  seem  that  the  personal  representative  of  a  deceased 
mortgagee  may  sometimes  exercise  the  power  of  sale,  although  there 
be  no  express  authorization  therefor.'^*  But  in  some  jurisdictions  it 
is  held  that  an  executor  or  administrator  can  not  lawfully  execute 
the  power  even  though  the  trust  deed  expressly  so  provides.'^  It  does 
not  matter  that  the  appointment  of  the  executor  or  administrator  is 
made  in  another  state,  as  the  power  is  a  matter  of  contract  and  not 
of  jurisdiction,  though  no  evidence  of  their  appointment  is  of  record 
in  the  county  where  the  mortgaged  premises  are  situated.*"  For  the 
purpose  of  making  the  record  title  complete,  an  appointment  in  the 
state  where  the  land  is  situated  is  essential.'^    A  surviving  executor 

™ Stevens  v.   Shannahan,   160   111.  "Lewis  v.   Wells,    50    Ala.    198; 

330,  43  N.  E.  350;   Merrin  v.  Lewis,  Merrin  v.   Lewis,   90   III.   505;    Col- 

90   111.   505;    Collins   v.   Hopkins,   7  lins  v.  Hopkins,  7   Iowa  463;    Har- 

lowa  463;   Panning  v.  Kerr,  7  Iowa  nickell  v.  Orndorff,  35  Md.  341. 

450;   Harnickell  v.  Orndorff,  35  Md.  "Emanuel  v.   Hunt,   2   Ala.   190; 

341;  Yount  v.  Morrison,  109  N.  Car.  Maslin  v.  Marshall,  94  Md.  480,  51 

520,   13   S.   E.   892;    Sulphur   Mines  Atl.   85;    Berry  v.   Skinner,   30  Md. 

Co.  V.  Thompson,  93  Va.  293,  25  S.  567;  Look  v.  Kenney,  128  Mass.  284. 

E.   232;    Crenshaw  v.   Seigfried,   24  ™  Waughop  v.  Bartlett,  165  111.  124, 

Grat.  (Va.)  272.  46  N.  E.  197;  "Warneoke  v.  Lembca, 

™  Lewis   v.    Wells,    50    Ala.    198;  71  111.  91,  22  Am.  Rep.  85. 

Mervin  v.  Lewis,  90  111.  505;    Col-  *>  Miller  v.   Clark,   60   Mich.   162, 

11ns  V.  Hopkins,  7  Iowa  463;    Har-  26  N.  W.  872;  Lee  v.  Clary,  38  Mich, 

nickell  v.    Orndorff,    35    Md.    341;  223;  Holcombe  v.  Richards,  38  Minn. 

Berry  v.  Skinner,  30  Md.  567,  573;  38,   35    N.   W.    714;    Morris   v.    Mc- 

Demarest  v.  Wynkoop,  3  Johns.  Ch.  Knight,  1  N.  Dak.  266,  47  N.  W.  375; 

(N.  Y.)    129,  145,  8  Am.  Dec.  467;  Thurber  v.  Carpenter,  18  R.  I.  782, 

Johnson  v.  Turner,  7  Ohio  568.     So  31  Atl.   5;    Hayes  v.  Prey,  54  Wis. 

in  North   Carolina,  Acts   1887,   ch.  503,  11  N.  W.  695.    See  also  Stevens 

147.     This  statute  applies  to  cases  v.  Shannahan,  160  111.  330,  43  N.  E. 

where  the  executor  is  not  mentioned  350;    Doolittle   v.   Lewis,    7    Johns, 

in  the  power.     The  mortgage  may  Ch.  (N.  Y.)  45,  11  Am.  Dec.  389. 

itself  provide  that  the  executor  shall  »'  Sloan  v.  Frothingham,   65  Ala. 

exercise  the  power,  and  in  that  case  593;  Holcombe  v.  Richards,  38  Minn, 

the  provision  of  the  mortgage  suffi-  38,  35  N.  W.  714;  Averill  v.  Taylor, 

ciently  designates  the  person  to  be  5  How.  Pr.    (N.  Y.)   476;    Doolittle 

charged  with  this    duty.     Yount  v.  v.  Lewis,  7  Johns.  Ch.   (N.  Y.)  45, 

Morrison,  109  N.  Car.  520,  13  S.  B.  11  Am.  Dec.  389;  Hayes  v.  Frey,  54 

892.  Wis.  503,  11  N.  W.  695. 
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or  administrator,  if  he  retains  authority  under  the  will  or  by  law  to 
go  on  with  the  administration  of  the  estate,  may  sell  under  the 
power. 

§  1787.     Effect  of  assignment  of  mortgage  with  power  of  sale. — A 

legal  assignment  of  the  mortgage  passes  the  power  of  sale  unless  there 
are  words  of  restriction.'^  Especially  is  this  true  when  the  assignor 
has  the  legal  title.*'  In  such  case  the  power  passes  from  the  mort- 
gagee, and  can  no  longer  be  executed  by  him.**  It  does  not  matter 
that  the  assignment,  though  absolute  in  form,  is  in  fact  a  collateral 
security  for  a  debt  due  from  the  mortgagee;*®  but  although  such 


«=  Woodruff  V.  Adair,  131  Ala.  530, 
32  So.  515;  Ward  v.  Ward,  108  Ala. 
278,  19  So.  354;  McGulre  v.  Van 
Pelt,  55  Ala.  344;  Bush  v.  Sherman, 
80  111.  160;  Harnickell  v.  Orndorffi, 
35  Md.  341;  Pickett  v.  Jones,  63  Mo. 
195;  Pease  v.  Pilot  Knob  Iron  Co., 
49  Mo.  124;  Cohoes  Co.  v.  Goss,  13 
Barb.  (N.  Y.)  137;  Bergen  v.  Ben- 
nett, 1  Caines  Cas.  (N.  Y.)  1,  11  Am. 
Dec.  281;  Wilson  v.  Troup,  2  Cow. 
(N.  Y.)  195,  236,  14  Am.  Dec.  458; 
Slee  V.  Manhattan  Co.,  1  Paige  (N. 
Y.)  48.  In  Michigan,  see  ante  § 
1742;  Minnesota,  ante  §  1743; 
North  Dakota  and  South  Dakota, 
ante  §  1752a;  Comp.  Laws,  §  5412; 
and  Wisconsin,  ante  §  1763,  the 
recording  of  a  mortgage  and 
assignment  of  it  are  made  a  condi- 
tion precedent  to  a  foreclosure  by 
advertisement.  See  also  Burke  v. 
Backus,  51  Minn.  174,  53  N.  W.  458; 
Backus  V.  Burke,  48  Minn.  260,  51 
N.  W.  284;  Morris  v.  McKnight,  1 
N.  Dak.  266,  47  N.  W.  375.  Where 
an  assignment  of  a  mortgage  had 
been  executed  by  an  attorney,  it  is 
not  necessary  for  his  letters  of  at- 
torney to  be  recorded,  because  the 
statute  only  requires  the  mortgage 
and  assignments  t^o  be  recorded. 
Benson  v.  Markoe,  41  Minn.  112, '42 
N.  W.  787.  Where  a  mortgage  was 
executed  to  "Beecher  &  Dean,"  and 
subsequently  one  Charles  R.  Dean 
assigned  his  interest  in  such  mort- 
gage to  another,  the  assignment  be- 
ing duly  recorded,  as  were  also  two 
subsequent  assignments,  and  the 
last  assignee  proceeded  to  foreclose 
by  advertisement,  it  was  held  that 
the  record  did  not  show  that  the 


legal  title  to  the  mortgage  had 
never  passed  from  "Beecher  & 
Dean,"  and  such  foreclosure  was 
void  on  the  face  of  the  record.  The 
use  of  a  firm  name  is  not  in  itself 
sufiBcient  to  establish  the  identity 
of  the  individual  partners.  Morris 
V.  McKnight,  1  N.  Dak.  266,  47  N. 
W.  375;  Morrison  v.  Mendenhall,  1 
Minn.  232.  "The  assignments  which 
are  required  to  be  recorded  are 
those  which  are  executed  by  a  vol- 
untary act  of  the  party  and  this 
does  not  apply  to  cases  where  title 
is  transferred  by  operation  of  law." 
Miller  v.  Clark,  56  Mich.  337,   341, 

23  S.  W.  35.  See  also  Woodruff  v. 
Adair,  131  Ala.  530,  32  So.  515; 
Heath  v.  Hall,  60  111.  344;  Strother 
V.  Law,  54  111.  413;  Maslin  v.  Mar- 
shall, 94  Md.  480,  51  Atl.  85;  Tay- 
lor V.  Carroll,  89  Md.  32,  42  Atl. 
920,  44  L.  R.  A.  379;  Dill  v.  Satter- 
field,  34  Md.  52;  Brown  v.  Delaney, 
22  Minn.  349;  Jones  v.  Williams, 
155  N.  Car.  179,  71  S.  B.  222,  36  L.  B. 
A,  (N.  S.)  426;  Brown  v.  Hall,  32 
S.  Dak.  225,  142  N.  W.  854. 

'^McGuire  v.  Van  Pelt,  55  Ala. 
344;   Sanford  v.  Kane,  133  111.  199, 

24  N.  E.  414,  8  L.  R.  A.  724,  23  Am. 
St.  602;  Chilton  v.  Brooks,  71  Md. 
455,  18  Atl.  868;  Harnickell  V.  Orn- 
dorft,  35  Md.  341;  Pickett  v.  Jones, 
63  Mo.  195;  Wilson  v.  Troup,  2  Cow. 
(N.  Y.)  195,  14  Am.  Dec.  458. 

«01ds  V.  Cummings,  31  111.  188; 
Pardee  v.  Lindley,  31  111.  174,  83 
Am.  Dec.  219;  Hussey  v.  Hill,  120 
N.  Car.  312,  26  S.  E.  919.  58  Am.  St. 
789. 

''Holmes  v.  Turner's  Falls  Lum- 
ber Co.,  150  Mass.  535,  23  N.  E.  305. 
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assignee  may  foreclose  in  the  same  way  as  any  assignee,  yet,  if  he 
purchases  at  the  sale,  the  mortgagee  may  redeem.*"  If  by  concur- 
rence of  the  mortgagor  the  time  of  payment  is  extended,  or  the  terms 
are  otherwise  changed,*''  the  power  remains  unimpaired.  The  as- 
signment of  the  note  does  not  prevent  a  foreclosure  in  the  name  of 
the  mortgagee  for  the  use  of  the  assignee.**  But  if  the  mortgagee 
commences  the  advertisement  under  the  power,  and  before  the  sale 
assigns  the  mortgage  to  a  third  person,  who  continues  the  advertise- 
ment in  the  mortgagee's  name  instead  of  advertising  anew,  the  sale 
is  irregular  and  void.*'  The  mere  assignment  of  a  note  secured  by 
a -mortgage  containing  a  power  of  sale  does  not  carry  with  it  the 
power  of  sale,  and  a  sale  by  the  assignee  under  the  power  amounts 
merely  to  an  equitable  assignment  of  the  note  and  mortgage.""  An 
assignment  which  is  not  effectual  either  at  common  law  or  by  statute, 
as,  for  instance,  one  made  by  an  informal  indorsement  without  any 
transfer  of  the  note,  does  not  operate  to  pass  the  power  of  sale  to  the 
assignee,  but  leaves  it  still  in  the  mortgagee."^  The  power  of  sale  is 
usually  vested  in  the  mortgagee,  "his  executors,  administrators,  or 
assigns."  If  it  is  not  given  to  his  "assigns,"  some  cases  hold  that  one 
who  has  taken  a  transfer  of  the  mortgage  can  not  exercise  it,°^  al- 
though the  deed  empowers  the  "assigns,"  among  others,  to  give  a 
receipt  for  the  purchase-moneys  obtained  by  such  sale.'^  "Where  the 
power  is  to  "assigns,"  a  devisee  of  the  mortgagee  can  exercise  it, 
though  he  can  not  if  these  words  are  omitted.'*  The  word  "assigns" 
is  not  regarded  as  meaning  merely  the  persons  whom  the  mortgagee 
may  during  his  lifetime  make  such,  but  as  meaning  as  well  those 
whom  he  or  his  transferee  may  make  such  by  will.'^    The  more  lib- 

'"Slee  V.  Manhattan  Co.,  1  Paige  See  also  Pardee  v.  Lindley,  31  111. 

(N.  Y.)   48.  174,    83    Am.   Dec.   219;    Chilton   v. 

"Young  V.  Roberts,  15  Beav.  558.  Brooks,   71   Md.   445,  18  Atl.  868. 

^^Bourland   v.   Klpp,    55    111.   376.  "^Woonsocket    Inst    for    Sav.    v. 

™  Niles  V.  Ransford,  1  Mich.  338,  Am.  Worsted  Co.,  13  R.  I.  255;  Brad- 
51  Am.  Dee.  95;  Bausman  v.  Kel-  ford  v.  Belfleld,  2  Sim.  264;  Town- 
ley,  38  Minn.  971,  36  N.  W.  333,  8  send  v.  Wilson,  1  Barn.  &  Aid.  608. 
Ain.  St.  661.  In  England    it    is    now  a  common 

»  Hussey  v.  Hill,  120  N.  Car.  312,  precaution  to  vest  the  power  of  sale 

26  S.  E.  919,  58  Am.  St.  789;  Atkins  also  in  all  persons  entitled  to  give  a 

v.  Crumpler,  118  N.  Car.  532,  24  S.  receipt  for  the  mortgage  debt.  Fish- 

E.  367;  Strauss  v.  Carolina  &c.  Loan  er's  Mtg.,  p.  504. 

Assn.,  117  N.  Car.  308,  23  S.  E.  450,  »*  Cooke  v.  Crawford,  13  Sim.  91; 

30  L.  R.  A.  693,  53  Am.  St.  585.  Macdonald  v.  Walker,  14  Beav.  556; 

»'  Hamilton  v.  Lubukee,  51  111.  415,  Wilson  v.   Bennett,   5   De   G.  &  S. 

99  Am.  Dec.  562;   Dameron  v.  Esk-  475. 

ridge,  104  N.  Car.  621,  10  S.  E.  700.  »"  Titley  v.  Wolstenholme,  7  Beav. 

""Dolbear  v.  Norduft,  84  Mo.  619.  425. 
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eral  and  better  construction  is  that  a  power  of  sale  conferred  by  a 
mortgage  upon  the  mortgagee,  being  intended  to  afford  him  a  means 
of  promptly  collecting  his  debt,  is  a  power  coupled  with  an  interest 
and  is  therefore  appurtenant  to  the  estate  and  passes  with  it  as  part 
of  the  mortgage  security  to  an  assignee  of  the  mortgage  or  even  of 
the  mortgage  debt.°^  The  power  of  sale  in  a  mortgage  is  indivisible, 
and  a  partial  assignment  thereof  does  not  pass  to  the  assignee  the 
right  to  execute  the  power,  but  the  mortgagee  must  exercise  the 
power  for  the  benefit  of  both  parties."'  But  it  has  been  held  that 
an  assignee  of  part  of  the  mortgage  notes  with  an  assignment  of  the 
mortgage,  or  so  much  thereof  as  secures  the  payment  of  the  notes  as- 
signed, has  an  implied  right  to  avail  himself  of  the  power  of  sale  to 
collect  the  notes  assigned.'^  An  assignee  to  whom  a  mortgage  has 
been  assigned  solely  for  the  purpose  of  collecting  the  mortgage  debt 
may  exercise  the  power  of  sale."''  So  long  as  the  power  be  exercised 
by  the  legal  holder  of  the  mortgage,  it  is  not  material  whether  he 
exercises  it  for  his  own  benefit  or  that  of  some  other  party  in  in- 
terest.^ If  upon  the  face  of  the  assignment  it  appears  that  it  has  been 
assigned  only  in  part,  the  mortgagee  and  assignee  should  join  in  the 


nickell  v.  Orndorff,  35  Md.  341; 
Holmes  v.  Turner's  Falls  Lumber 
Co.,  150  Mass.  535,  23  N.  E.  305,  6 
L.  R.  A.  283;  Solberg  v.  Wright,  33 
Minn.  224,  22  N.  W.  381;  Pickett 
V.  Jones,  63  Mo.  195;  Wilson  v. 
Traup,  2  Cow.  (N.  Y.)  195,  14  Am. 
Dec.  458;  Doolittle  v.  Lewis,  7 
Johns.  Ch.  (N.  Y.)  45,  11  Am.  Dec. 
389;  Jencks  v.  Alexander,  11  Paige 
Ch.   (N.  Y.)   619. 

'^  Brown  v.  Delaney,  22  Minn.  349. 

™  Buell  v.  Underwood,  65  Ala.  285; 
Russum  v.  Wanser,  53  Md.  92.  But 
it  has  been  held  that  the  executor  or 
administrator  of  such  assignee  can 
not  exercise  the  power  after  his 
death.  He  "acquired  a  special  title 
for  purposes  of  foreclosure  only,  by 
the  assignment  of  the  mortgage  in 
this  case,  and  as  he  took  no  bene- 
ficial interest  or  property  in  the 
mortgage,  none  could  vest  in  or  de- 
volve upon  his  administrator."  Tay- 
lor V.  Carroll,  89  Md.  32,  42  Atl. 
920. 

^Lee  V.  Clary,  38  Mich.  223. 

"Wilson  V.  Troup,  2  Cow.  (N.  Y.) 
195,  231,  14  Am.  Dec.  458. 


"Maslin  v.  Marshall,  94  Md.  480, 
485,  51  Atl.  85,  citing  Barrick  v. 
Hooner,  78  Md.  253,  255;  Mackubin 
V.  Boarman,  54  Md.  384,  387;  Dill 
Y.  Satterfleld,  34  Md.  52;  Berry  v. 
Skinner,  30  Md.  567.  Schmucker, 
J.,  delivering  the  opinion,  said: 
"When  a  power  is  appurtenant  to 
an  estate  it  passes  to  the  assignee 
of  the  estate,  not  because  he  was 
designated  in  the  grant  of  the 
power  nor  because  of  special  con- 
fidence reposed  in  him  by  such 
grantor  as  a  suitable  person  to  exe- 
cute the  power.  It  passes  to  him  as 
an  incident  of  the  estate,  conveyed 
to  him  just  as  a  right  of  way  or 
other  easement  or  appurtenance 
used  or  enjoyed  therewith  would 
pass  to  him.  No  delectus  personae 
by  the  grantor  is  involved  in  the 
transmission  of  such  a  power,  as  is 
the  case  with  a  power  in  gross  or  a 
collateral  one,  which  can  be  exer- 
cised only  by  the  person  designated 
on  the  instrument  creating  the 
power."  See  also  Erb  v.  Grimes,  94 
Md.  92,  50  Atl.  397. 

"Bush  v.  Sherman,  80  111.  160; 
Strother  v.  Law,  54  111.  413;    Har- 
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§  1788.  Kule  applicable  to  assignment  of  deeds  of  trust. — In  re- 
spect to  the  assignment  of  deeds  of  trust  a  different  rule  prevails, 
however.  The  trustee  is  a  mere  instrument  to  execute  the  purpose 
of  the  grantor,  and  he  is  clothed  with  the  legal  estate  merely  for  this 
purpose.  The  trust  is  a  confidence  which  can  not  be  delegated  except 
as  provided  by  the  persons  who  created  the  trust;  and  a  provision 
for  tliis  purpose  must  be  express  and  beyond  question.  Therefore  it 
has  been  held  that  a  trust  deed  to  two  persons,  or  the  survivor  of  them, 
and  the  heirs  and  assigns  of  the  survivor,  could  not  be  executed  by 
another  to  whom  the  survivor  conveyed  the  property,  as  the  word 
"assigns"  does  not  with  certainty  mean  a  person  whom  the  trustee 
might  make  such  by  his  own  act  during  his  life.^  "A  power  is  con- 
ferred upon  the  trustee,  upon  the  happening  of  the  contingency 
named,  to  sell  the  property;  and  to  effectuate  the  object  in  view,  he 
is  clothed  with  the  legal  estate  in  the  premises,  for  the  purpose  of 
passing  it  to  the  purchaser.  The  substantial  part  of  the  deed  is  the 
equitable  interest  in  the  property  which  is  acquired  by  the  cestui  que 
trust,  while  the  trustee  is  the  mere  instrument  selected  by  the  grantor 
to  make  the  sale  and  transfer.  Being,  therefore,  a  mere  instrument 
to  execute  the  purpose  of  the  grantor,  he  can  not  delegate  his  power 
to  another  without  express  authority  conferred  by  the  deed  itself."* 
Where  the  trustee  or  his  successor  are  the  only  persons  authorized 
by  the  mortgage  or  deed  of  trust  to  sell  the  property  in  case  of  de- 
fault, an  attempted  foreclosure  by  advertisement  by  the  assignee  of 
the  beneficiary  was  held  a  nullity." 

=  Whittlesey  v.  Hughes,  39  Mo.  13;  that  such  assignee  either  as  the  suc- 

McKnight   v.   "Wlmer,    38    Mo.    132;  cessor  of  the  former  trustee,  or  in 

Johnson  v.  Johnson,  27  S.  Car.  309,  Virtue    of    the    assignment    of    the 

3   S.    E.    606.      See  also  Picket  v.  mortgage  debt  to  him,  was  fully  au- 

Jones,   63   Mo.   195,   199.     In  Mary-  thorized   to   exercise   the   power  of 

land,  however,  a  different  rule  pre-  sale.    Western  Md.  R.  Land  &c.  Co. 

vails.     Property  was  mortgaged  to  v.  Goodwin,  77  Md.  271,  26  Atl.  319. 

a  trustee  to  secure  a  debt  evidenced  See  act  validating  sales  under  pow- 

by  a  note,  the  mortgage  containing  ers  of  sale  made  by  persons  not  au- 

a  power  of  sale  in  favor  of  the  trus-  thorized  by  the  terms  of  the  power, 

tee,  his  successors  and  assigns,  in  Laws  1890,  ch.  187. 

case   of   default.     Subsequently  the  'Whlttelsey  v.  Hughes,  39  Mo.  13, 

trustee  wishing  to  be  released,  an-  20,  per  Flagg,  J.    See  also  Cushman 

other  was  appointed  his  successor,  v.  Stone,  69  111.  516;  Flower  v.  El- 

the  mortgage  assigned  to  him  by  a  wood,  66  111.  438;  Wilson  v.  Spring, 

writing   on  the   back  thereof,   and  64  111.  14;   Mason  v.  Ainsworth,  58 

the  note  assigned  by  indorsement.  111.  163. 

A.  more  formal  assignment  of  the  "  Brown  v.  Comonow,  17  N.  Dak. 

mortgage  was  executed  a  few  days  84,  114  N.  W.  728. 
later   and   recorded.     It  was  held 
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§  1789.  Equitable  assignee. — An  equitable  assignee  can  not  execute 
the  power."  The  power  must  be  strictly  pursued,  and  it  is  presumed 
that  the  delegation  of  the  power  is  induced  by  trust  and  confidence 
in  the  trustee  or  mortgagee.  If  the  mortgage  does  not  provide  that 
an  assignee  may  execute  the  power,  the  law  does  not  confer  it  upon 
the  assignee,  and  it  can  only  be  exercised  by  the  mortgagee.'  It  may 
be  exercised  by  an  assignee  if  the  power  so  provides,  and  the  assignee 
is  the  legal  assignee  of  the  debt  and  mortgage.'  In  some  states, 
where  the  mortgage  is  regarded  merely  as  a  lien,  a  legal  assignee  of 
the  debt  without  a  formal  assignment  of  the  mortgage  may  exercise 
the  power  of  sale  in  his  own  name.  But  if  the  debt  be  not  evidenced 
by  an  instrument  assignable  by  law,  nor  in  any  way  except  by  the 
mortgage  itself,  which  is  not  assignable,  except  in  equity,  then  the 
mere  assignment  of  the  mortgage  passes  only  an  equitable  title  to  the 
debt,  and  the  power  does  not  pass  to  the  assignee,  and  can  be  executed 
only  by  the  mortgagee  himself."  An  assignee  of  the  note  alone  can 
not  execute  the  power,^"  unless,  of  course,  there  is  a  clause  in  the 
power  of  sale  mortgage  authorizing  the  sale  to  be  made  by  the  mort- 
gagee or  his  assigns,  in  which  case  the  assignee  of  the  debt  alone  may 
exercise  the  power.^^  If  the  debt  is  of  such  a  character  that  it  may  be 
legally  assigned,  so  as  to  vest  the  legal  title  in  the  assignee,  then  the 

'  Northern  Cattle  Co.  v.  Munro,  83  England  Mtg.   Sec.  Co.  v.  Clayton, 

Minn.  37,  85  N.  W.  919;   Hussey  v.  119  Ala.  361,  24  So.  362;   Martinez 

Hill,  120  N.  Car.  312,  26  S.  B.  919;  v.  Lindsay,  91  Ala.  334,  8  So.  787; 

Atkins    V.    Crumpler,    118    N.    Car.  Wildsmitli   v.    Tracy,    80   Ala.    258; 

532;    Dameron  v.   Eskridge,  104  N.  Buell  v.  Underwood,    65   Ala.    285^ 

Car.  621,  10  S.  E.  700;   Williams  v.  McGuire  v.  Van  Pelt,   55  Ala.   344. 

Teachey,  85  N.  Car.  402;   Bradford  See  also  Hamilton  v.  Lubukee,  51 

V.  King,  18  R.  I.   743,  31  Atl.  166.  111.  415,  99  Am.  Dec.  562;    Sanborn 

'Flower   v.   Elwood,   66    111.   438;  v.  Eads,  38  Minn.  211,  36  K  "W.  338; 

Wilson  V.   Spring,   64   111.   14.     See  Bausman  v.   Kelley,   38    Minn.   197, 

also  Taylor  v.  Hopkins,  40  111.  442;  36  N.  W.  333,  8  Am.  St.  661;  Hussey 

Brown  v.  Comonow,  17  N.  Dak.  84,  v.   Hill,   120  N.   Car.   312,  26   S.   E. 

114  N.  W.  728;   Green  v.  Stevenson  919,  58  Am.  St.  789;  Cooper  v.  Har- 

(Tenn.   Cb.   App.),   54   S.  W.   1011;  vey,  21  S.  Dak.  471,  113  N.  W.  717; 

Bitter  v.  Calhoun   (Tex.),  8  S.  W.  Hickey  v.  Richards,  3  Dak.  345,  20 

523.  N.  W.  428. 

'Heath  v.  Hall,  60  111.  344;    Dill        » Mason  v.  Ainsworth,  58  111.  163; 

v.  Satterfleld,  34  Md.  52;    Berry  v.  Hamilton  v.   Lubukee,   51   111.   415. 

Skinner,   30   Md.   573;    Dameron  v.  See  also  Morton  v.  Blades  Lumber 

Eskridge,  104  N.  Car.  621,  10  S.  E.  Co.,  154  N.  Car.  336,  70  S.  E.  623; 

700.     In  Alabama  the  Code,  §  1844,  Morris  v.  McKnight,  1  N.  Dak.  266, 

provides  that  the  assignee  of  a  mort-  47  N.  W.  375.    See  ante  §  826. 
gage,  in  which  is  given  the  grantee        "  Cushman  v.  Stone,  69  111.  516,  99 

the  power  to  sell,  may  execute  the  Am.  Dec.  562. 

mortgage   notwithstanding   the    as-        "Bush  v.   Sherman,   80   111.  160; 

signment  may  not  contain  apt  words  Berry  v.  Skinner,  30  Md.  567;   Var- 

to  convey  the  legal  title.    Johnson  num  v.   Meserve,   8   Allen    (Mass.) 

v.  Beard,  93  Ala.  96,  9  So.  535;  New  158;    Brown  v.   Delaney,   22   Minn. 
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assignee  himself  must  execute  the  power.^^  The  legal  assignee  may 
make  the  sale  in  his  own  name,  but  the  equitable  assignee  can  not.^* 
Such  assignee  can  avail  himself  of  his  assignment  pnly  by  proceedings 
in  equity.^*  Equitable  interests  in  beneficiaries,  such  as  would  be 
recognized  and  protected  in  foreclosure  proceedings  in  court,  can  not 
be  given  effect  under  a  power  of  sale.^^ 

§  1790.  Power  to  two  or  more  jointly. — A  power  in  a  mortgage  or 
a  trust  deed  to  two  or  more  jointly  must  be  executed  by  all  the 
donees. ^°  But  if  it  provide  that  the  grantees  "or  either  of  them"  may 
sell,  then  the  power  may  be  exercised  by  one  alone. ^'^  "Where  two  or 
more  persons  are  authorized  to  execute  a  trust  or  power  jointly,  of 
course  they  are  not  authorized  to  execute  it  severally,  unless  such 
authority  be  also  given  by  the  instrument  creating  the  trust  or  power. 
That  instrument  being  the  only  source  of  authority,  of  course  there 
can  be  no  authority  which  does  not  flow  from  that  source.  A  trust 
or  power  given  to  two  or  more  is  joint  only,  unless  words  be  added 
making  it  several  also.  But  while  one  or  two  or  more  joint  trustees 
can  not  execute  the  trust  severally,  it  is  perfectly  competent  for  the 
author  of  the  trust  to  empower  the  trustees  to  act  severally,  as  well 
as  jointly;  and  in  that  case,  the  act  of  one  of  the  trustees,  in  pursu- 
ance of  the  trust,  is  just  as  valid  as  if  he  only  had  been  appointed  to 
execute  it."^*    It  is  the  better  practice,  however,  for  the  persons  having 

349;   Pickett  v.  Jones,  63  Mo.  195;  See   also   Hartley  v.   Matthews,   96 

Bell  v.   Twilight,   22     N.    H.    500;  Ala.  224, 11  So.  452;  Sanders  v.  Cas- 

Bradford  v.  King,  18  R.  I.  743,  31  sady,  86  Ala.  246,  5  So.  503. 

Atl.  166.  "Olds  V.  Cummings,  31  111.  188; 

"Strother   v.    Law,   54    111.   413;  Mason   v.   York  &  Cumberland   R. 

Pardee   v.   Lindley,   31   III.   174,   83  Co.,  52  Maine  82. 

Am.  Dec.  219;    Vansant  v.  Allmon,  "Clark  v.  Mitchell,  81  Minn.  438, 

23  111.  30;   Sargent  v.  Howe,  21  111.  84  N.  W.  327;    Dunning  v.  McDon- 

148;    Wilson  v.  Troup,  2  Cow.    (N.  aid,  54  Minn.  1,  55  N.  W.  864;  Burke 

Y.)  195,  197,  14  Am.  Dec.  458.  v.  Backus,  51  Minn.  174,  53  N.  W. 

^Cushman  v.   Stone,   69   111.   516.  458;    Benson   v.    Markoe,   41   Minn. 

In  Alabama,  Code,  §  1844,  a  power  112,  42  N.  W.  787. 

of  sale  is  declared  to  be  a  part  of  "Wilbur  v.  Almy,  12   How.    (U. 

the  security,  and  may  be  executed  S.)   180,  13  L.  ed.  944;  Farmers'  L. 

by  any  person  who,  by  assignment  &  T.  Co.  v.  Lake  St.  El.  R.  Co.,  122 

or   otherwise,   becomes    entitled    to  Fed.    914;    Colder   v.    Bressler,    105 

the  money  thereby  secured.    Under  111.  419;    Powell  v.  Tuttle,  3  N.  Y. 

this  provision,  apt  words  of  convey-  396;   Townshend  v.  ¥/ilson,  3  Madd. 

ance    are   not   necessary   to   entitle  261,  1  B.  &  Aid.  608. 

the  assignee  of  a  mortgage  to  ex-  "Loveland  v.  Clark,  11  Colo.  265, 

ercise  a  power  of  sale.     Martinez  v.  18    Pac.    544.      See    also   Taylor    v. 

Lindsay,    91    Ala.    334,    8    So.    787;  Dickinson,  15  Iowa  483;   Graeme  v. 

Wildsmith   v.    Tracy,    80   Ala.   258;  Cullen,   23   Grat.    (Va.)    266. 

Buell   V.   Underwood,   65   Ala.   285;  "Graeme     v.     Cullen,     23     Grat. 

McGuire  T.  Van  Pelt,  55  Ala.  344.  (Va.)   266,  276. 
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a  joint  interest  in  a  mortgage  to  join  in  the  execution  of  the  power 
of  sale.^^  "It  is  a  general  rule  that  trustees  have  equal  power,  in- 
terest, and  authority  with  respect  to  the  trust  estate.  They  can  not, 
therefore,  act  separately;  but  they  must  all  join  in  any  sale,  lease, 
or  other  disposition  of  the  trust  property,  and  also  in  receipt  of  money 
payable  to  them  in  respect  of  their  ofBce.  It  is  true  that  the  deed 
gave  the  trustees  authority  to  act  separately  or  jointly  in  making  the 
sale.  But  it  seems  they  elected  to  act  jointly,  and  accordingly  gave 
notice  of  the  sale  in  their  joint  names;  and  having  so  made  their 
election,  it  was  not  competent  for  one  of  them  afterward  to  deny  the 
authority  of  his  cotrustee  and  act  alone."^°  Where,  by  the  terms  of 
a  trust  deed,  discretionary  power  to  foreclose  under  certain  condi- 
tions is  vested  in  two  trustees,  the  concurrence  of  both  is  requisite 
to  the  exercise  of  such  power,  even  if  not  so  expressed  in  terms.^^  If 
there  be  two  or  more  joint  mortgagees  or  trustees,  the  power  should 
be  extended  to  the  survivors  and  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  or  their  or  his  assigns.  When 
the  deed  is  without  this  provision  for  survivorship,  on  the  death  of 
one  of  the  grantees  his  executor  or  administrator  must  join  in  the 
execution  of  the  power  ;^^  unless  it  appears  otherwise  from  the  deed 
that  the  interest  was  a  joint  one,  and  that  the  intention  was  that  the 
security  with  all  the  advantage  of  the  power  should  vest  in  the  sur- 
viving mortgagee. ^^  The  execution  of  the  trust  may  be  confided  to 
one  person  alone,  or  to  two  or  more  jointly,  or  to  tv/o  or  more  jointly 
and  severally.  If  it  be  to  several  jointly,  all  must  act  in  the  execu- 
tion of  it;  but  if  it  be  to  them  severally,  or  to  either  of  them,  then 
one  alone  may  execute  the  trust.  The  deed  itself  is  the  authority  for 
the  execution  of  the  trust,  and  it  may  contain  such  provisions  about 
the  execution  of  the  trust  as  the  parties  see  fit  to  make.^^  If  the  trust 
or  power  be  given  to  two  or  more,  it  is  joint  unless  there  be  words 
added  which  make  it  several  also,  or  which  show  the  grantor's  inten- 
tion to  confide  the  execution  of  it  to  any  number  less  than  the  whole. 
But  upon  the  death  of  one  or  more  of  several  trustees,  under  a  deed 

"White  V.  Watkins,  23  Mo.  423;  =«Hmd  v.  Poole,  1  Kay  &  J.  383, 
Powell  V.  Tuttle,  3  N.  Y.  396;  Wll-  1  Jur.  (N.  S.)  371.  See  also  Par- 
son V.  Troup,  2  Cow.  (N.  Y.)  195,  sons  v.  Boyd,  20  Ala.  112;  Mauldln 
331,  14  Am.  Dec.  458.  v.  Armistead,  14  Ala.  702;    Hannah 

^°  White  V.  Watkins,   23   Mo.   423,  v.   Carrington,   18   Ark.    85;    Golder 

per  Scott,  J.  V.  Bressler,  105  111.  419. 

^'Farmers'   Loan   &  Trust  Co.  v.        "* Taylor   v.    Dickinson,    15    Iowa 

Lake  St.  El.  R.  Co.,  122  Fed.  914.  483;    Graeme    v.    Cullen,    23    Grat. 

'''Townshend  v.  Wilson,  3  Madd.  (Va.)  266. 
261. 
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of  trust,  the  survivors  take  the  entire  legal  estate,  and  may  execute 
the  trust,  although  there  be  no  express  provision  to  this  efEect  in  the 
deed.^°  Upon  the  death  of  the  last  trustee  the  title  vests  in  his  heir, 
until  the  appointment  of  a  ne-w  trustee  by  the  court.^*  The  estate  is 
generally  regarded  as  vesting  in  the  new  trustee  by  the  appointment 
without  a  conveyance.''^ 

§  1790a.    Where  power  exercisable  at  request  of  beneficiary. — 

When  by  a  trust  deed  the  power  of  sale  is  given  to  the  trustee  only 
upon  request  of  the  beneficiary  after  a  default  in  the  payment  of  the 
principal  or  interest  when  due,  if  the  trustee  proceeds  to  foreclose 
before  the  maturity  of  the  note,  and  without  the  request  or  knowledge 
of  the  holder  of  the  note,  the  sale  is  totally  invalid  and  does  not  af- 
fect the  security  of  the  holder  of  the  note,  and  a  subsequent  deed  of 
trust  executed  by  the  purchaser  conveys  no  title  nor  interest  superior 
to  the  former  deed  of  trust.^^  Where  by  the  terms  of  a  deed  of  trust 
it  was  provided  that  the  trustee  was  empowered,  and  it  was  made  his 
duty,  in  case  of  default,  to  sell  the  property  at  the  request  of  a  per- 
son named,  his  heirs,  executors,  administrators,  assigns,  or  the  holder 
of  the  notes  secured,  it  was  held  that  such  provision  authorized  only 
the  legal  holder  and  owner  of  the  notes  to  request  the  trustee  to  fore- 
close, and  did  not  authorize  the  beneficiary  or  his  administrator  after 
having  parted  with  all  interest  in  the  notes  to  request  foreclosure  to 
collect  a  difference  between  simple  interest  provided  by  the  notes  and 
compound  interest  provided  by  the  deed.^^ 

§  1791.     First    and    second    mortgagee — Mortgage    of    undivided 
halves. — A  first  and  second  mortgagee  may  concur  in  a  sale.    In  a 

''"Hannah  v.  Carrlngton,  18  Ark.  for  the  original  beneficiary  named 

85;    Pranlclin  v.   Osgood,   14  Johns,  in   the   deed,   and   a   trustee's  deed 

(N.  Y.)  527;  Cawfield  v.  Owens,  129  executed  and  delivered  to  such  bene- 

N.  Car.  286,  40  S.  B.  62.  ficiary,  and  afterward  the  name  of 

^"Greenleaf      v.    Queen,    1  Peters  the  beneficiary  was  erased  and  the 

(XJ.  S.)  138;   Maulden  v.  Armistead,  name   of  another  person,  who  was 

14  Ala.  702,  708.  not   even    present    at   the   sale,    in- 

="  Duffy  V.   Calvert,   6   Gill    (Md.)  sorted   as   grantee   in   the   trustee's 

487;  Gibbs  v.  Marsh,  2  Met.  (Mass.)  deed;    it  was  held  that  the  substi- 

243,  253;   Goss  v.  Singleton,  2  Head  tuted  grantee  took  no  title,  and  a 

(Tenn.)   67.  subsequent  deed   of  trust  executed 

='  Kenney     v.     Jefferson     County  by  him  conveyed  no  title  as  against 

Bank,  12  Colo.  App.  24,  54  Pac.  404.  the  transferee  of  the  original  note. 

In  this  case  after  a  transfer  of  the  who  had  not  requested  nor  had  any 

note  secured  by  the  deed  of  trust  a  knowledge  of  the  foreclosure, 

foreclosure  sale  was  made  without  ^»  Irion  v.  Yell    (Tex.  Civ.  App.), 

the  authority  of  the  holder  of  the  132  S.  W.  69. 
note,  and  the  property  was  bid  in 
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ease  where  this  course  was  pursued,  objection  was  taken  that  the  title 
under  such  sale  was  not  marketable,  because  it  was  not  clear  under 
which  power  the  property  had  been  sold;  but  the  master  of  the  rolls 
said  that,  as  either  mortgagee  alone  might  have  sold  under  his  power, 
there  was  no  reason  why  they  could  not  combine  together  and  sell.^" 
If  the  proceeds  of  the  sale  can  not  be  ratably  apportioned,  or  if  the 
sale  has  not  been  advantageous  to  the  cestui  que  trust,  the  purchaser 
will  not  be  compelled  to  accept  the  title.^^  A  trustee  holding  two 
deeds  of  trust  executed  by  the  same  person  for  the  benefit  of  the 
same  creditor,  each  deed  being  for  an  undivided  half  of  the  land, 
should  sell  the  whole  together  under  both  deeds,  and  not  an  undi- 
vided half  under  each  deed  at-  different  times,  as  the  presumption  is 
that  the  property  would  command  a  better  price  if  sold  entire.^'' 

IV.    Revocation  or  Suspension  of  the  Power 


Section 

1792.  Death  of  mortgagor. 

1793.  Effect    of    insanity    of    mort- 

gagor    after     giving    mort- 
gage. 
1793a.  Effect   of  barring   action   on 
debt. 

1794.  Power    of     sale     revoked     by 

deatli  of  mortgagor. 

1795.  Effect  of  modification  and  ex- 

tension of  power. 


Section 

1796.  Conveyance  or  release  of  part 

of  premises   by  mortgagee. 

1797.  Exercise   of  power  suspended 

by  pendency  of  bill  to  re- 
deem. 

1798.  Effect  of  tender  upon  sale- 

Massachusetts  rule. 

1799.  Effect    of    tender    before    sale 

actually  made. 

1800.  Where    mortgagor     an     alien 

enemy. 


§  1792.  Death  of  mortgagor. — As  a  general  rule  the  death  of  the 
mortgagor  does  not  revoke  a  power  of  sale,^  even  though  the  mort- 
gage is  held  merely  to  give  a  lien  on  the  property.^    This  being  coup- 


'"McCarogher     v.    Whieldon,    34 
Beav.  107. 

='Rede  v.  Oakes,  32  Beav.   555. 

'^Coffman  v.  Scoville,  86  111.  300. 

^Hunt  v.  Rousmanier,  8  Wheat. 
(U.  S.)  174,  2  Mason  244,  5  L.  ed. 
589;  Hudgins  v.  Morrow,  47  Ark. 
515,  2  S.  W.  104;  More  v.  Calkins, 
95  Cal.  435,  30  Pac.  583;  Conners  v. 
Holland,  113  Mass.  50;  Varnum  v. 
Meserve,  8  Allen  (Mass.)  158; 
Brewer  v.  Winchester,  2  Allen 
(Mass.)  389;  White  v.  Stephens,  77 
Mo.  452;  Bergen  v.  Bennett,  1  Caines 
Cas.  (N.  Y.)  1,  2  Am.  Dec.  281; 
Carter  v.  Slocomb,  122  N.  Car.  475, 
29  S.  E.  720;  Grandin  v.  Emmons, 
10  N.  Dak.  223,  86  N.  W.  723; 
Hodges    v.    Gill,    9    Baxt.    (Tenn.) 


378;  Wilburn  v.  Spofford,  4  Sneed 
(Tenn.)  698;  Sulphur  Mines  Co.  v. 
Thompson,  93  Va.  293,  25  S.  E.  232; 
Wright  V.  Rose,  2  S.  &  S.  323;  Cor- 
der  V.  Morgan,  18  Ves.  344.  See  also 
Strother  v.  Law,  54  111.  413;  Muth 
V.  Goddard,  28  Mont.  237,  72  Pac. 
621,  98  Am.  St.  553;  Reilly  v.  Phil- 
lips, 4  S.  Dak.  604,  57  N.  W.  780; 
Wiener  v.  Swieb,  105  Tex.  262,  141 
S.  W.  771;  Todd  v.  Bemis  (Tex. 
Civ.  App.).  158  S.  W.  182;  Open- 
shaw  v.  Dean  (Tex.  Civ.  App.),  125 
S.  W.  989;  Taylor  v.  Williams,  101 
Tex.  388,  108  S.  W.  815. 

'  Reilly  v.  Phillips,  4  S.  Dak.  604, 
57  N.  W.  780.  In  this  case  the  court 
say:  "Appellants  insist  that  the 
rule  of  these  cases  is  not  applicable 
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led  with  an  interest  in  the  estate,  can  not  be  revoked  or  suspended 
by  the  mortgagor.  Of  course,  after  his  death  the  power  can  not  be 
exercised  in  his  name,  but  the  authority  to  execute  it  in  the  name  of 
the  grantee  continues.  The  execution  of  the  power  is  the  grantee's  act 
by  virtue  of  the  power.  It  is  not  a  mere  power  of  attorney.^  A 
power,  however,  to  be  irrevocable,  must  be  coupled  with  an  interest 
in  the  property  itself,  and  not  merely  in  the  proceeds  resulting  from 
the  execution  of  the  power.  Chief  Justice  Marshall  on  this  point 
said :  "We  hold  it  to  be  clear  that  the  interest  which  can  protect  a 
power  after  the  death  of  a  person  who  creates  it  must  be  an  interest 
in  the  thing  itself.  In  other  words,  the  power  must  be  ingrafted  on 
an  estate  in  the  thing."*  In  Texas,  although  the  general  principle  is 
recognized  that  such  a  power  can  not  be  revoked,  yet  the  exercise  of 
it  is  regarded  as  inconsistent  with  the  statutes  respecting  the  settle- 
ment of  the  estates  of  deceased  persons,  which  require  liens  upon 
their  property  to  be  enforced  in  the  probate  court,  and  which  give  to 
certain  classes  of  claims  against  a  decedent's  estate  priority  of  pay- 
ment over  a  debt  secured  by  mortgage  or  other  liens.  Therefore, 
upon  the  death  of  the  mortgagor  or  grantor  in  a  trust  deed,  or  of  a 
purchaser  from  either,  while  holding  the  equity  of  redemption,  the 
power  can  not  be  exercised.^    A  sale  made  when  the  grantor's  estate 

In  this  jurisdiction,  because  under  (IT.  S.)  174,  5  L.  ed.  598.  See  also 
our  law  the  mortgagor  retains  the  Lockett  v.  Hill,  1  Woods  (U.  S.) 
title  to  the  estate  mortgaged,  con-  552;  Wilkins  v.  McGehee,  86  Ga. 
trary  to  the  law  prevailing  in  most  764,  13  S.  B.  84;  Miller  v.  McDon- 
of  the  states  whence  these  decisions  aid,  72  Ga.  20;  Lathrop  v.  Brown, 
come;  but  we  apprehend  that,  upon  65  Ga.  312;  Coney  v.  Sanders,  28 
principle,  that  fact  ought  not  to  Ga.  511;  Anderson  v.  Austin,  34 
make  any  difference  in  respect  to  Barb.  (N.  Y.)  319;  Wilson  v.  Troup, 
the  survival  of  the  power."  To  same  2  Cow.  (N.  Y.)  195,  14  Am.  Dec. 
effect  see  Muth  v.  Goddard,  28  Mont.  458;  Jencks  v.  Alexander,  11  Paige 
237,  72  Pac.  621,  citing  text  and  (N.  Y.)  619,  624;  Grandin  v.  Em- 
holding  Texas  cases  not  to  be  in  mons,  10  N.  Dak.  223,  86  N.  W.  723; 
point.     But  see  post  §  1794.  Johnson  v.  Johnson,  27  S.  Car.  309, 

» Strother   v.    Law,    54     111.     413;  3  S.  E.  606. 

Collins    V.    Hopkins,    7    Iowa    463;  "Abney  v.    Pope,    52    Tex.    288; 

Berry  v.  Skinner,  30  Md.  567;  Hyde  Black  v.  Rockmore,  50  Tex.  88;   Bu- 

V.  Warren,  46  Miss.  13,  29;   De  Jar-  chanan  v.  Monroe,  22  Tex.  537;  Rob- 

nette  v.  De  Giverville,  56  Mo.  440,  ertson  v.  Paul,  16  Tex.  472;   Rogers 

448;    Beatie  v.   Butler,  21  Mo.  313,  v.   Watson,   81   Tex.   400,   17   S.   W. 

64  Am.  Dec.  234;    Bell  v.  Twilight,  29.     The  latter  case  shows  that,  if 

22   N.   H.   500;    Bradley  v.   Chester  administration  is  not  taken  within 

Valley  R.  Co.,  36  Pa.  St.  141,  151.  the  time  limited,  the  mortgage  or 

See  Mansfield  v.  Mansfield,  6  Conn,  lien  becomes  prior  to  other  claims 

559,  16  Am.  Dec.  76,  for  a  case  of  against  the  estate.     To  same  effect 

a  naked  power   from   a  debtor   to  see    National    Exchange    Bank    v. 

creditor.     Pardee  v.  Lindley,  31  111.  Jackson  (Tex.),  33  S.  W.  277;  Gillas- 

174,  83  Am.  Dec.  219.  pie  v.  Murray  (Tex.),  66  S.  W.  252. 

*Hunt  V.  Rousmanier,   8  Wheat.  Where  administration  of  an  estate 
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is  in  administration  is  void,"  even  though  the  power  to  sell  during 
that  period  is  expressly  conferred  upon  the  trustee  by  the  trust  deedJ 
It  then  secures  the  creditor  priority  over  such  claims  against  the 
debtor's  estate  as  by  the  statute  he  is  entitled  to  in  the  due  course  of 
administration.  Expenses  of  last  sickness,  of  administration  and 
management  of  the  estate,  allowances  in  lieu' of  homestead  and  other 
property  exempt  from  forced  sale,  and  the  homestead  right  itself, 
take  precedence  of  the  mortgage  debt.*  Except  in  case  the  wife  has 
joined  in  the  mortgage,  the  property  can  not  be  set  aside  to  the  widow 
or  children,  as  exempted  or  appropriated  to  make  up  the  allowances 
made  in  lieu  of  exempted  property,  until  the  debts  secured  are  first 
discharged.®  The  death  of  the  mortgagor  or  grantor  in  a  deed  of 
trust  has  the  effect  to  suspend  the  trustee's  power  to  sell  until  after 
the  estate  is  finally  settled.^"  However,  the  death  of  the  grantor  does 
not  have  this  effect,  even  in  Texas,  when  he  has  conveyed  his  equity 
of  redemption  during  his  lifetime.^^  In  Colorado  under  a  statute 
which  provided  that  no  foreclosure  shall  be  had  within  one  year  from 
the  death  of  the  holder  of  the  mortgaged  estate,  unless  by  the  per- 
mission of  the  county  court,  and  in  no  event  until  the  debts  or  claims 
have  been  first  proved  and  allowed  by  such  court,  a  foreclosure  sale 
without  such  allowance  is  void.^^  The  equitable  title  of  the  mort- 
gagor with  his  legal  right  of  possession  will  sustain  an  action  for  pos- 

by  an  independent  executor  under  Taylor  v.  Williams  (Tex.  Civ.  App.), 

a  will  is  still  pending,  a  power  of  105  S.  W.  837;  Armistead  v.  Kirby, 

sale  in  a  deed  of  trust  given  by  the  106  Va.  585,  56  S.  E.  570. 

deceased   can   not   be   executed,   al-  'Texas  Loan   Agency    v.   Dingee 

though  four  years  have  elapsed  since  (Tex.),  75  S.  "W.  866. 

the   latter's   death.      Swearingen   v.  'McLane  v.  Paschal,  47  Tex.  365; 

Williams,  28  Tex.  Civ.  App.  559,  67  Batts  v.  Scott,  37  Tex.  59.    The  al- 

S.  W.  1061.    So  in  Georgia:  Lathrop  lowance  for  homestead  is  not  to  ex- 

v.  Brown,  65  Ga.  312.    But  the  death  ceed   $5,000.     Thompson   on   Home- 

of  one  partner  in  a  firm  which  has  steads,  §  611.    See  also  §§  324-328  of 

executed  a  power  of  sale  trust  mort-  same. 

gage,  does  not  prevent  the  exercise  °R.  Civ.  Stat.  1889,  art.  2000. 

of  the  power.     Barnet  v.  Houston,  "Girardeau  v.  Perkins  (Tex.  Civ. 

18  Tex.  Civ.  App.  134,  44  S.  W.  689;  App.),  126  S.  W.  633;   Williams  v. 

and  Whitmire  v.  May  (Tex.),  69  S.  Armistead,  41  Tex.  Civ.  App.  35,  90 

W.   100;    Schwab   Clothing    Co.    v.  S.  W.  925. 

Claunch  (Tex.),  29  S.  W.  922.    See  "Mott  v.  Maris  (Tex.),  29  S.  W. 

also    Girardeau    v.    Perkins    (Tex.  825. 

Civ.  App.),  126  S.  W.  633;  Western  "^Laws  1889,  p.    474;    Lewis     v. 

Union  Tel.  Co.  v.  Hearne  (Tex.),  40  Hamilton,  26  Colo.  263,  58  Pac.  196; 

S.  W.  50.  Townsend    v.    Thompson,    24    Colo. 

"Harris  v.  Wilson    (Tex.),  40  S.  411,  51  Pac.  433;  Sullivan  v.  Sheets, 

W.  868.     See  also  Wiener  v.  Zweib  22  Colo.  153,  43  Pac.  1012;  Reid  v. 

(Tex    Civ    App),   128   S.  W.   699;  Sullivan,  20  Colo.  498,  39  Pac.  338. 
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session  under  the  code  as  against  a  purchaser  at  a  void  foreclosure 
sale,  even  though  the  latter  has  the  legal  title.  ^' 

§  1793.    Effect  of  insanity  of  mortgagor  after  giving  mortgage. — 

The  insanity  of  the  mortgagor,  occurring  after  the  making  of  the  mort- 
gage, can  not  of  course  have  any  greater  effect  in  revoking  or  suspend- 
ing the  power  of  sale  than  his  death  would  have.^*  Neither  does  an 
application  by  a  guardian  or  committee  of  the  lunatic,  for  an  order 
to  sell  the  mortgaged  premises  for  the  benefit  of  his  creditors,  have 
any  effect  to  deprive  the  mortgagee  of  this  summary  means  of  real- 
izing his  claim.^°  ''Two  of  the  chief  advantages  of  a  sale  under  a 
power  are  that  it  avoids  the  necessity  of  bringing  in  as  parties  all  per- 
sons in  interest,  and  also  avoids  the  danger  of  a  failure  to  secure  a 
perfect  title,  by  reason  of  a  defect  of  parties  defendant.  But  if  such 
titles  are  liable  to  be  set  aside,  notwithstanding  utmost  good  faith 
on  part  of  both  mortgagee  and  purchaser,  merely  because  the  prop- 
erty was  bid  in  for  less  than  it  was  worth,  and  the  party  in  posses- 
sion, whether  the  mortgagor  or  some  one  else  happened  to  have  be- 
come insane,  they  are,  of  all  titles,  the  most  insecure."^"  Of  course,  if 
the  mortgagee  or  any  one  else  takes  an  unjust  and  improper  advantage 
of  such  condition  of  the  mortgagor,  this  will  be  ground  for  setting 
aside  the  sale  ^^  by  suit  in  equity. 

§  1793a.  Effect  of  barring  action  on  debt. — The  power  of  sale  in  a 
trust  deed  is  not  revoked  by  the  fact  that  limitation  has  barred  the 
collection  of  the  notes  secured  by  such  deed.^*  Neither  does  the  bank- 

"  Lewis  V.  Hamilton,  26  Colo.  263,  660,  44  S.  E.  385;    Adams  v.  Kauf- 

58  Pac.  196.  man,  11  Tex.  Civ.  App.   179;    Dim- 

"Laughlin  v.  Hibben,  129  Ind.  5,  mit  County  v.  Oppenheimer  (Tex.), 

27  N.  B.  753;  Lundberg  v.  Davidson,  42  S.  W.  1029;  Mott  v.  Maris  (Tex.), 

72  Minn.  49,  74  N.  W.  1018,  68  Minn.  29  S.  "W.  825.     The  power  of  sale  is 

328,  71  N.  W.  395,  72  N.  W.  71;  Van  not  barred  by  the  statute  of  limita- 

Meter  V.  Darrah,  115  Mo.  153,  22  S.  tions,    though    an    action    for    fore- 

W.  30;  Bevln  v.  Powell,  83  Mo.  365,  closure  of  the  mortgage  is  barred. 

11  Mo.  App.  216;    Meyer  v.  Kuech-  Cone  V.  Hyatt,  132  N.  Car.  810,  44 

ler,   10   Mo.   App.   371;    Encking  v.  S.  E.  678.    In  Arkansas  the  right  to 

Simmons,  28  Wis.   272.      See    also  foreclose  by  exercising  a  power  of 

Berry  v.  Skinner,  30  Md.  567;  Davis  sale  is  barred  by  limitation  as  soon 

V.   Lane,   10   N.   H.   156;    Reilly  v.  as   the    debt    secured   is   outlawed. 

Phillips,   4   S.   Dak.   604,   57   N.   W.  Hill  v.  Gregory,  64  Ark.  317,  42  S. 

780.  W.  408,  construing  Sand.  &  H.  Dig. 

"Berry  v.   Skinner,  30  Md.  567;  §§  5094-5;   Roberts  v.  True,  7  Cal. 

Davis  V.  Lane,  10  N.  H.  156.  App.  379,  94  Pac.  392;    McClung  v. 

"Lundberg  v.  Davidson,  72  Minn.  Graham,  45  Colo.  268,  100  Pac.  411; 

49,  42  L.  R.  A.  103,  74  N.  "W.  1018.  Foot  v.  Burr,  41  Colo.  192,  92  Pac. 

"Encking    v.    Simmons,   28  Wis.  236,  13  L.  R.  A.  (N.  S.)  1210;   Kam- 

272.  mann  v.  Barton,  26  S.  Dak.  371,  128 

"Menzel  v.  Hinton,  132  N.  Car.  N.  W.  329;  Williams  v.  Armistead, 
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ruptcy  of  the  mortgagor  afEeet  the  mortgagee's  authority  to  execute 
the  power,  either  in  the  mortgagor's  name  and  as  his  attorney  or  in 
the  mortgagee's  own  name;  for  the  assignee  takes  subject  to  the 
rights  of  the  mortgagee.^'  A  power  of  sale,  having  been  once  con- 
ferred, remains  until  executed,  and  the  fact  that  a  trustee  fails  to 
exercise  the  power  on  the  first  day  available  after  the  dissolution  of 
an  injunction  restraining  the  sale  is  held  not  to  affect  the  continued 
existence  of  the  power.^"  In  California,  a  power  of  sale  contained  in 
a  mortgage  is  held  not  coupled  with  an  interest,  and  such  power  is 
extinguished  by  the  barring,  by  the  statute  of  limitations,  of  an 
action  upon  the  debt  to  secure  the  payment  of  which  the  mortgage 
was  given.^^  Under  the  Maryland  insolvency  law  a  trustee  in  in- 
solvency would  have  superseded  the  conventional  trustee  named  in  a 
mortgage  of  the  insolvent  debtor  to  make  sale  of  the  property  in  case 
of  default  and  is  the  proper  person,  as  representing  all  creditors,  to 
sell  to  the  exclusion  of  the  appointed  trustee.^^  This  rule  presupposes 
that  the  insolvent  debtor's  possession  remained  undisturbed,  and  the 
equity  of  redemption  remained  in  him  to  pass  to  the  trustee.  Where 
the  mortgage  debt  has  not  matured,  the  trustee  in  insolvency  could 
only  have  sold  the  equity  of  redemption.^^  The  rule  would  not  apply 
where  the  equity  of  redemption  had  been  assigned  prior  to  the  insol- 
vency.^* It  would  not  be  enforced  to  the  detriment  of  a  nonresident 
mortgagee.^^ 

§  1794.  Power  of  sale  revoked  by  death  of  mortgagor. — In  some 
states  where,  by  statute  or  adjudication,  a  mortgage  is  regarded  as  a 
mere  security  for  debt,  passing  no  title  or  estate  to  the  mortgagee,  a 
power  of  sale  is  regarded  as  not  coupled  with  an  interest,  and  it  is  re- 
voked and  rendered  incapable  of  execution  by  the  death  of  the  mort- 
gagor.^^   A  sale  under  the  power,  made  after  the  death  of  the  mort- 

41  Tex.  Civ.  App.  35,  90  S.  W.  925.  "Mackubin  v.   Boannan,   54   Md. 

See  ante  §  1207.  384.    See  also  Zeigler  v.  King,  9  Md. 

"Hall  V.  Bliss,  118  Mass.  554,  19  330;  Glenn  v.  Gill,  2  Md.  1;  Alexan- 

Am.   Rep.   476;    Dixon  v.   Ewart,   3  der  v.  Ghiselin,  5  Gill  (Md.)  138. 

Meriv.  321;   Story  on  Agency,  §  482.  ^  Gable  v.  Scott,  56  Md.  176,  185. 

See  also  Long  v.  Rogers,  6  Hiss.  (U.  =»Ensor  v.  Keech,  64  Md.  378. 

S  )    416,   Fed.    Cas.   No.    8482;    Mo-  =*  Ensor  v.  Lewis,  54  Md.  391. 

Cready    v.    Harris,     54    Mo.    137;  ="Lockett  v.  Hill,  1  Woods  (U.  S.) 

Hampshire  v.  Greeves,  104  Tex.  620,  552;   Darrow  v.  St.  George,  8  Colo. 

143  S.  W.  147.  592,  9  Pac.  791;  Wilkins  v.  McGehee, 

™Todd  V.  Bemis  (Tex.  Civ.  App.),  86  Ga.  764;  Johnson  v.  Johnson,  27 

158  S.  W.  182.  S.  Car.  309,  3  S.  E.  606.     See  also 

'*  Puckhaber   v.    Henry,    152    Cal.  Roland  v.  Coleman,  76  Ga.  652;  Will- 

419,  93  Pac.  114,   125  Am.   St.  75;  iams  v.  Washington,  40  S.  Car.  457, 

Goldwater  v.  Hlbernia  Sav.  &c.  So-  19  S.  E.  1. 
ciety,  19  Cal.  App.  511,  126  Pac.  863. 
31 — Jones  Mtg. — Vol.  III. 
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gagor,  is  void.^^  Under  this  rule  a  deed  of  trust  or  mortgage  con- 
taining a  power  of  sale,  upon  the  death  of  the  person  executing  it, 
only  secures  the  creditor,  for  •whose  benefit  it  was  made,  priority  over 
such  debts  or  claims  against  the  debtor's  estate  as  by  statute  it  is  en- 
titled to  in  due  course  of  administration.^'  Thus  expenses  of  last 
sickness,  funeral  expenses,  expenses  of  administration,  family  allow- 
ances, dower,  and  various  other  claims  are  given  preference  over  the 
lien  of  the  mortgage.^"  In  Georgia,  however,  the  doctrine  is  modified 
to  the  extent  that  the  power  is  irrevocable  during  the  lifetime  of  the 
mortgagor,  even  though  not  made  so  by  express  provision.^" 

§  1795.  Effect  of  modification  and  extension  of  power. — A  power 
may  be  modified  and  extended  without  revoking  it.  A  mortgage 
deed  contained  a  power  of  sale  providing  that  if  default  should  be 
made  in  payment  of  the  interest,  or  any  part  of  it,  for  a  month  after 
it  became  due,  or  in  the  payment  of  the  principal  on  the  appointed 
day,  then  the  mortgagee  might  sell.  After  it  became  due  he  called 
for  payment,  and  the  mortgagor  arranged  with  other  parties  for  a 
loan  of  the  money  upon  an  assignment  of  the  mortgage,  which  was 
executed  with  a  recital  that  in  the  mortgage  "a  power  of  sale  is  con- 
tained for  the  better  securing  of  the  principal  sum  and  interest,  but 
the  said  power  has  not  been,  and  is  not  intended  to  be,  exercised,"  and 
reciting  the  calling  in  of  the  mortgage  moneys  and  the  mortgagor's 
arrangement  with  the  assignees  to  loan  the  amount.  The  assignment, 
which  was  by  an  indenture  executed  by  all  the  parties,  confirmed  the 
moneys  "and  all  powers  and  remedies  for  recovering  the  same  sums 
respectively,"  and  conveyed  the  estate  in  fee  subject  to  redemption. 
The  time  of  payment  was  extended  seven  years,  and  the  assignees 
covenanted  that  no  sale  should  be  made  without  three  months'  notice. 
There  was  a  power  of  sale  to  arise  upon  default.  On  account  of  in- 
tervening incumbrances  it  was  desirable,  on  a  subsequent  default,  to 
sell  under  the  power  in  the  original  mortgage  rather  than  that  in  the 
assignment.  It  was  held  that  the  recitals  were  not  intended  to  extin- 
guish the  original  power,  but  only  to  modify  and  postpone  the  exer- 

"'Wilkins  v.  McGehee,  86  Ga.  764,  Cully  v.  Bloomingdale,  68  Ga.  756; 

13  S.  E.  84;   Miller  v.  McDonald,  72  Robertson  v.  Paul,  16  Tex.  472. 

Ga.    20;    Buchanan    v.    Monroe,    22        =°Moseley  v.  Rambo,  106  Ga.  597, 

Tex.  537.  32  S.  E.  638;  Mutual  L.  &  B.  Co.  v. 

^McLane  v.  Paschal,  47  Tex.  365.  Haas,  100  Ga.  Ill;  Ray  v.  Hemphill, 

"Miller  v.  McDonald,  72  Ga.  20;  97  Ga.  563,  25  S.  E.  485;  Calloway 

v.  People's  Bank,  54  Ga.  441. 
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cise  of  it ;  and  that  a  sale  could  be  made  under  it.^^  In  order  that  an 
alteration  may  be  made  without  having  the  effect  to  revoke  the  power, 
the  alteration  must  be  with  the  consent  of  the  parties  by  a  writing  of 
the  same  solemnity  as  the  original  power.'^ 

§  1796.    Conveyance  or  release  of  part  of  premises  by  mortgagee. — 

A  conveyance  by  the  mortgagee  of  a  part  of  the  premises  is  no  waiver 
of  his  right  to  sell  under  the  power.  A  mortgagee,  under  a  mistaken 
belief  that  he  was  the  absolute  owner,  having  conveyed  a  part  of  the 
mortgaged  premises  by  deed  with  covenants  of  warranty,  was  held 
nevertheless  to  possess  the  right  to  foreclose  the  mortgage  under  a 
power  of  sale,  because  his  conveyance  did  not  amount  to  an  assign- 
ment of  the  mortgage,  and  the  purchaser  took  the  title  subject  to  the 
mortgage.^^  If  he  should  himself  become  the  purchaser  under  the 
power  of  sale,  he  would  be  estopped  to  claim,  as  against  his  grantee 
under  his  deed  of  warranty,  the  land  so  conveyed  by  him.  A  con- 
veyance in  the  same  way  of  the  whole  estate  would  doubtless  be  held 
to  be  an  assignment  of  the  mortgage  which  would  carry  with  it  the 
power.  Neither  does  a  mortgagee  waive  his  right  to  sell  by  an  entry 
to  foreclose,  and  the  taking  of  rents  and  proiits  insufficient  to  pay 
the  debt.^*  The  power  to  sell  generally  continues  so  long  as  the  debt 
remains  unpaid.  But  where  a  mortgage  is  given  upon  a  single  tract 
of  land  to  secure  a  debt  due  and  payable  as  an  entirety,  a  single  exer- 
cise of  the  power  of  sale  exhausts  it,  even  though  a  part  of  the  debt 
remains  unpaid.^"  Where  two  or  more  distinct  mortgages  are  given 
on  separate  lots  to  secure  an  equal  number  of  separate  and  distinct 
debts,  but  for  convenience  all  of  such  mortgages  are  embraced  in  one 
writing,  a  sale  of  all  the  lots  together  as  one  entire  tract  for  a  gross 
sum,  is  unauthorized  and  void.^"'  But  where  there  is  but  one  mort- 
gage securing  one  debt  and  covering  several  separate  and  distinct 
tracts  of  land,  they  should  be  sold  in  parcels.^'  If  a  mortgagee  release 
a  portion  of  the  mortgaged  premises  from  the  operation  of  the  mort- 

^^Boyd  V.  Petrie,  L.  R.  7  Ch.  App.  "*  Montague   v.    Dawes,    12    Allen 

385.    Though  In  England  it  is  usual  (Mass.)  397. 

in  the  transfer  of  a  mortgage  to  pro-  "  Loomis   v.    Clambey,    69    Minn, 

vide  expressly  for  the  continuance  469,  72  N.  W.  707. 

of  the  power,  this  is  not  essential,  '"Hull  y.  King,  38  Minn.  349,  37 

as  a  general  assignment  of  all  cov-  N.  W.  792. 

enants  and  securities  will  carry  it.  "Clark  v.  Kraker,  51  Minn.  444, 

Young  V.  Roberts,  15  Beav.  558.  53  N.  W.  706;   Ryder  v.  Hulett,  44 

»=Baldridge  v.  Walton,  1  Mo.  520.  Minn.  353,  46  N.  W.  559;  Willard  v. 

^Wilson  v.  Troup,  2  Cow.  (N.  Y.)  Finnegan,  42  Minn.  476,  44  N.  W. 

195,  14  Am.  Dec.  458.  985,  8  L.  R.  A.  50. 


§    1797  POWEK   OF    SALE   MORTGAGES   AND  TRUST   DEEDS  484 

gage,  the  right  to  sell  the  remaining  portion  under  the  power  of  sale 
is  not  affected  by  such  release.^* 

§  1797.  Exercise  of  power  suspended  by  pendency  of  bill  to  re- 
deem.— ^The  right  to  sell  under  a  power  is  suspended  by  the  mort- 
gagor's bringing  a  bill  to  redeem,  in  which  he  offers  to  pay  what  is 
due,  after  he  has  given  proper  notice  of  the  pendency  of  his  bill;  and 
if  such  notice  has  been  filed  in  the  registry  of  deeds  a  subsequent 
purchaser  at  a  sale  under  the  power  can  not  maintain  an  action  to 
recover  the  land.'*  But  it  is  held  that  where  the  bill  to  redeem  does 
not  show  that  the  entire  amount  for  which  the  mortgage  affords  se- 
curity has  been  paid  or  tendered,  the  pendency  of  the  cause  to  re- 
deem will  not  suspend  the  right  to  exercise  the  power  of  sale  vested 
by  the  mortgage  in  the  mortgagee,  his  successors  or  assigns,  notwith- 
standing the  bill  offers  to  do  equity  by  satisfying  the  ascertained  sum 
secured  by  the  mortgage.^"  During  the  pendency  of  a  bill  to  redeem 
by  the  mortgagor,  charging  usury  and  asking  for  an  accounting,  a 
power  of  sale  can  not  be  properly  exercised;  and  if  a  sale  is  made 
under  it,  this  should  be  set  aside  and  redemption  allowed  on  pay- 
ment of  the  amount  actually  due.*^  The  pendency  of  a  bill  to  redeem 
by  a  subsequent  incumbrancer  would  not,  it  would  seem,  suspend  the 
power  to  sell;*^  for  in  this  way  the  very  object  of  the  power,  which 
is  to  afford  a  speedy  remedy  without  the  delay  of  a  suit,  would  be 
defeated.  The  incumbrancer  may  protect  himself  by  purchasing  at 
the  sale;  or  by  enforcing  his  claim  upon  the  surplus  proceeds  of  the 
sale,  when  his  title  can  be  fully  investigated,  without  keeping  the 
mortgage  creditor  waiting  for  his  money.  But  when  the  first  mortga- 
gee has  refused  a  tender  of  the  amount  due  on  his  mortgage  from  a 
subsequent  mortgagee,  who  thereupon  has  brought  a  suit  to  redeem, 
and  the  first  mortgagee  proceeds  to  sell  under  his  power,  upon  a  prima 
facie  case  that  the  subsequent  mortgagee  is  entitled  to  redeem,  the 
first  mortgagee  may  be  restrained  from  assigning  his  mortgage,  and 
from  selling  under  it,  until  the  hearing  of  the  case  on  the  bill  to  re- 
deem.*^   The  power  of  sale  is  not  suspended  for  the  reason  that  the 

•»  Durm  V.  Fish,  46  Mich.  312.  "  Ryan  v.  Newcomb,  125   III.  91, 

"  Clark  V.  Griffin,  148  Mass.  540,  16  N.  E.  878. 

20  N.  E.  169;    Way  v.  MuUett,  143  «"  Holland  v.  Citizens'  Sav.  Bank, 

Mass.    49,    8    N.    B.    881.     See   also  16  R.  I.  734,  19  Atl.  654;   Adams  v. 

Johnson  v.  Smith  (Ala.),  67  So.  401.  Scott,  7  W.  R.  213. 

"Presnall  v.   Burgess    (Ala.),   61  "Rhodes  v.   Buckland,   16   Beav. 

So.  804;  Stevens  v.  Shannahan,  160  212. 
111.  330,  43  N.  E.  350;  Ryan  v.  New- 
comb,  125  111.  91,  16  N.  E.  878. 
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mortgagee  has  resorted  to  a  process  of  garnishineiit  to  collect  the 
mortgage  debt.  The  several  remedies  upon  a  mortgage  being  collat- 
eral and  independent,  the  remedy  under  the  power  of  sale  is  not  af- 
fected by  any  other  proceeding  to  enforce  the  debt,  unless  this  has  re- 
sulted in  a  partial  or  complete  satisfaction  of  it.** 

§  1798.  Effect  of  tender  upon  sale — ^Massachusetts  rule. — A  tender 
of  the  amount  due  and  payable  upon  a  mortgage,  after  breach  of  "the 
condition  and  before  the  sale,  does  not,  according  to  the  rule  adopted 
in  Massachusetts,  defeat  the  right  to  sell  under  the  power,  because 
the  right  to  sell  attaches  at  once,  and  as  it  is  a  power  coupled  with 
an  interest  it  can  not  be  revoked.  The  tender  is  merely  the  founda- 
tion for  a  suit  in  equity  for  redemption.  A  sale  under  the  power, 
after  a  tender  made  and  not  accepted,  transfers  the  legal  title  and 
possession;  but  the  mortgagor  may  preserve  his  right  to  redeem 
against  a  purchaser  by  giving  him  notice,  before  or  at  the  sale,  of  the 
tender.  Until  he  is  restored  to  the  legal  right  of  possession  by  a 
decree  of  court  in  equity,  he  can  neither  maintain  nor-  defend  a  writ 
of  entry  against  one  claiming  under  the  mortgage.  The  foreclosure  is 
complete  by  the  sale  notwithstanding  the  tender.  And  unless  the 
mortgagor  proceeds  in  equity  to  redeem,  the  purchaser  is  entitled  to 
possession  and  may  recover  it  by  a  writ  of  entry,  although  he  pur- 
chased with  full  knowledge  that  after  breach  and  before  the  sale  the 
mortgagor  tendered  the  whole  amount  due  under  the  mortgage.*"  If, 
however,  a  tender  be  made  at  the  time  stipulated  in  the  condition  of 
the  mortgage,  the  right  to  sell  is  thereby  defeated,  and  a  sale  would 
be  void.*"  An  offer  of  payment  made  in  a  bill  to  redeem  filed  before 
the  sale  is  sufficient  to  prevent  the  sale.*'  After  a  sale  under  the 
power,  though  the  deed  to  carry  it  out  has  not  been  executed,  the 
mortgagor  has  as  matter  of  law  no  right  to  redeem.  Unless  there 
was  some  defect  in  the  proceedings  the  mortgagor's  rights  are  gone 
when  the  contract  of  sale  under  the  power  is  made.  A  bill  to  re- 
deem filed  after  the  sale  and  before  the  execution  of  the  deed,  made 

"  Benjamin  v.   Loughborough,   31  that  a  tender  of  the  first  instalment 

Ark.  210.  would  not  entitle  the  mortgagor  to 

"  Cranston  v.  Crane,  97  Mass.  459,  have     a     sale     under     the     power 

93  Am.  Dec.  106.    See  also  Montague  stopped.    Lincoln  v.  Corbett  (Tex.), 

V.    Dawes,    12    Allen    (Mass.)    397.  72  S.  W.  224.    See  also  De  Silva  v. 

Where  the  mortgage  debt  was  pay-  Turner,  166  Mass.  407,  44  N.  E.  532. 

able  in  instalments,  and  the  failure  "See  ante  §§  886-893. 

to  pay  a  single  instalment  when  due  "  Clark  v.  Griffin,  148  Mass.  540, 

matured  the  whole  debt,  there  was  20  N.  E.  169;   Way  v.  Mullett,  143 

even    greater    reason    for    holding  Mass.  49,  8  N.  E.  881. 
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in  pursuance  of  the  sale  under  thp  power,  can  not  interrupt  the 
mortgagee's  right  to  proceed  to  conclude  the  mortgagor's  rights  in 
the  property,  unless  the  amount  due  is  paid  into  court  or  an  injunc- 
tion is  issued.**  But  after  payment  and  discharge  of  the  mortgage 
a  sale  under  the  power  is  void  and  of  no  efEect.** 

§  1799.  Effect  of  tender  before  sale  actually  made. — A  different 
rule*  is  adopted  in  the  English  courts,  and  in  some  of  our  state  courts, 
which  hold  that  upon  a  tender  at  any  time  before  the  sale  is  actually 
made,  even  after  the  property  has  been  put  up  at  public  auction,  the 
mortgagee  is  bound  to  stop  the  sale.^"  The  tender  has  the  effect  to 
prevent  the  accumulation  of  interest  in  the  future,  to  preserve  the 
right  to  redeem,  or  to  save  the  debtor  the  costs  of  a  suit  for  redemp- 
tion.^^  If  the  mortgagee  refuses  the  tender  and  goes  on  with  the 
sale  the  purchaser  having  knowledge  of  the  circumstances,  the  court, 
instead  of  leaving  the  mortgagor  to  his  remedy  by  bill  to  redeem, 
will  set  aside  the  sale.  In  other  similar  cases  the  court  will  restrain 
a  sale,  and  allow  the  mortgagor  or  other  person  interested  in  the 
equity  to  proceed  with  a  bill  to  redeem.  But  a  mere  offer  without  an 
actual  tender  of  the  amount  due  is  not  sufficient  to  prevent  a  sale; 
and  the  tender  must  include  costs  as  well  as  interest.^^  A  mortgagor 
who  has  notice  of  an  intended  sale,  and  allows  it  to  proceed  without 
objection,  can  not  afterward  show  a  tender,  or  even  a  payment  in 
full  of  the  debt,  and  thereby  defeat  the  title  of  a  bona  fide  purchaser 
who  purchased  in  good  faith  without  knowledge  of  the  payment  or 

« Brown  v.  Wentworth,  181  Mass.  Tidwell,  147  Ala.   354,  40   So.   963; 

49.      In    Massachusetts,    by    statute  McCalley  v.  Otey,  90  Ala.  302,  8  So. 

1888,  ch.   431,  Rev.  Laws  1902,  ch.  157;  Long  v.  Little,  119  111.  600,  8  N. 

187,  §  22,  it  is  provided  that  a  mort-  E.    194;     Hayward    v.    Munger,    14 

gagee  who  has  published  a  notice  of  Iowa  516;   Philips  v.  Bailey,  82  Mo. 

sale  prior  to  the  commencement  of  639;    Olmstead  v.   Tarsney,   69   Mo. 

a  suit  to  redeem,  may  proceed  with  396;   Whelan  v.  Reilly,  61  Mo.  565; 

the  sale  when  the  amount  due  on  Frost  v.  Yonkers  Sav.  Bank,  70  N. 

the  mortgage  is  paid  into  court,  or  Y.  553,  26  Am.  Rep.  627;    Davis  v. 

the  sale  is  enjoined.  Lassiter,  112  N.  Car.  128,  16  S.  E. 

"  Benson  v.  Markoe,  41  Minn.  112,  899;   Rhodes  v.  Buckland,  16  Beav. 

42  N.  W.  787.  212. 

™  Jenkins   v.   Jones,   2   6if.   99,   6        '*  Alexander  v.   Caldwell,   61   Ala. 

Jur.    (N.   S.)    391;    Burnet   v.   Den-  543;    Greer  v.  Turner,  36  Ark.  17; 

niston,    5    Johns.    Ch.    (N.   Y.)    35;  Crain  v.  McGoon,  86  III.  431,  29  Am. 

Cameron  v.   Irwin,   5   Hill    (N.  Y.)  Rep.  37;  Storey  v.  Krewson,  55  Ind. 

272,  276.     In  New  York  and  Mlchi-  397,    23    Am.    Rep.    668;    Rowell    v. 

gan  the  lien  is   considered   as  dis-  Mitchell,    68   Maine   21;    Currier   v. 

charged  by  the  tender,  so  that  no  Gale,  9  Allen  (Mass.)   522;    Shields 

valid   sale   can   afterward   be   made  v.   Lozear,  34  N.   J.  L.   496,   3  Am. 

even  to  a  bona  fide  purchaser.    See  Rep.  256. 
ante  §  893.     See  also  Wittmeier  v.        "^Whitworth  v.  Rhodes,  20  L.  J. 
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tender,  the  mortgage  remaining  undischarged  of  record.^^  But  pay- 
ment extinguishes  the  power  of  sale  except  as  against  a  mortgagor 
or  other  party  in  interest  who  is  estopped  to  take  advantage  of  it.'* 
Where  it  is  provided  in  a  deed  of  trust  that  upon  any  default  the 
whole  amount  of  principal  and  interest  shall  be  due  forthwith,  and 
the  trustee  may  thereupon  sell,  the  debtor  is  in  equity  entitled  to  have 
proceedings  for  a  sale  stopped  upon  a  tender  to  the  trustee  before  sale 
of  the  amount  due,  together  with  costs  accrued;  and  if  the  trustee 
proceeds  nevertheless  to  sell,  the  sale  may  be  set  aside.^° 

§  1800.  Where  mortgagor  an  alieu  enemy. — The  power  is  not  sus- 
pended by  reason  that  the  mortgagor  is  within  the  lines  of  an  enemy 
at  war  with  his  country,  if  he  voluntarily  absented  himself  from  home 
and  became  an  alien  enemy.'"  Nor  is  the  power  of  sale  suspended  by 
the  fact  that  the  grantor  or  mortgagor  removes  to  and  becomes  an  in- 
habitant of  the  state  against  which  war  is  being  waged.'^    The  pub- 


Ch.  (N.  S.)  105.  See  also  Grugeon 
V.  Gerrard,  4  Y.  &  C.  119. 

'''Merchant  v.  Woods,  27  Minn. 
396;  Warner  v.  Blakeman,  36  Barb. 
(N.  y.)  501,  afed.  4  Keyes  487.  See 
ante  §§  892,  1450,  1512. 

«  Lycoming  F.  Ins.  Co.  v.  Jackson, 
83  111.  302,  25  Am.  Rep.  386;  Red- 
mond V.  Packenham,  66  111.  434; 
Cameron  v.  Irwin,  5  Hill  (N.  Y.) 
272.  See  also  Askew  v.  Sanders,  84 
Ala.  356,  4  So.  167;  Ryan  v.  Rice, 
109  Ga.  448;  Penny  v.  Cook,  19  Iowa 
538. 

"Flower  v.  Blwood,  66  111.  438; 
Whelan  v.  Reilly,  61  Mo.  565. 

"'Ludlow  V.  Ramsey,  11  Wall.  (IT. 
S.)  581,  20  L.  ed.  216.  Mr.  Justice 
Bradley  said:  "This  case  differs 
from  that  of  Dean  v.  Nelson,  10 
Wallace  (U.  S.)  158,  19  L.  ed.  926, 
decided  at  the  present  term.  In 
that  case  Nelson  and  his  wife  were 
driven  out  of  Memphis  by  a  military 
order,  and  were  not  permitted  to  re- 
turn, and  the  proceedings  to  fore- 
close their  property  took  place  dur- 
ing their  enforced  absence.  The 
other  defendant.  May,  was  only 
nominally  interested,  and  had  al- 
ways been  within  the  Confederate 
lines.  But  if,  as  in  this  case,  a 
party  voluntarily  leaves  his  country 
or  his  residence  for  the  purpose  of 
engaging  In  hostilities  against  the 


former,  he  can  not  be  permitted  to 
complain  of  legal  proceedings  regu- 
larly prosecuted  against  him  as  an 
absentee,  on  the  ground  of  his  in- 
ability to  return  or  to  hold  com- 
munication with  the  place  where 
the  proceedings  are  conducted." 
That  the  existence  of  civil  war  did 
not  exempt  property  of  persons  re- 
siding in  the  rebel  states,  located  in 
the  loyal  states,  from  judicial  proc- 
ess, and  foreclosure  or  sale  under 
power  of  sale,  for  debts  due  to  citi- 
zens of  the  latter  states,  see  also 
Washington  University  v.  Finch,  18 
Wall.  (U.  S.)  106,  21  L.  ed.  818; 
Bush  V.  Sherman,  80  111.  160;  Hall 
V.  Connecticut  Mut.  L.  Ins.  Co.,  68 
111.  357;  Seymour  v.  Bailey,  66  111. 
288;  Harper  v.  Ely,  56  111.  179;  Wil- 
lard  V.  Boggs,  56  111.  163;  Mixer  v. 
Sibley,  53  111.  61;  Thomas  v.  Ma- 
hone,  9  Bush  (Ky.)  Ill;  Crutcher 
V.  Hord,  4  Bush  (Ky.)  360;  Mitchell 
V.  Nodaway  Co.,  80  Mo.  257;  Martin 
V.  Paxson,  66  Mo.  260;  De  Jarnette 
V.  De  Giverville,  56  Mo.  440.  But 
see  Walker  v.  Beauchler,  27  Grat. 
(Va.)  511.  See  also  Kanawha  Coal 
Co.  V.  Kanawha  &c.  Coal  Co.,  7 
Blatchf.  (U.  S.)  391,  Fed.  Cas.  No. 
7606;  Green  v.  Alexander,  7  D.  C. 
147  (semble).    See  post  §  1906a. 

"Bush  V.   Sherman,   80   111.   160; 
Hall  V.  Connecticut  Mut.  L.  Ins.  Co., 
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lication  of  notice  in  accordance  with  the  power  is  binding  and  ef- 
fectual. Upon  the  same  principle,  an  alien  enemy  who  has  volun- 
tarily absented  himself  from  home  may  be  sued  in  the  state  of  his 
former  residence,  and  is  bound  by  constructive  notice  in  the  same 
manner  as  any  other  nonresident.  The  late  civil  war  in  this  coun- 
try was  attended  with  all  the  consequences  in  this  respect  that  an 
international  or  public  war  would  have  produced.  The  fact  that  a 
mortgagor  was  so  situated  within  the  enemy's  lines  that  he  could  not 
receive  the  notice  of  sale,  or  appear  in  response  to  it,  did  not  suspend 
the  right  of  the  mortgagee  to  enforce  payment  of  his  mortgage  in 
accordance  with  its  provisions.^^  In  numerous  cases  it  would  be 
equally  impossible,  for  other  reasons,  for  the  mortgagor  to  receive 
notice  by  publication.  Aside  from  the  principle  above  stated  as  to  the 
right  to  foreclose  the  property  of  alien  enemies,  the  power  of  sale  in  a 
mortgage  or  trust  deed  being  coupled  with  an  interest  and  irrevocable 
may,  at  any  time  after  the  happening  of  the  contingency  in  which  it 
is  to  be  exercised,  be  executed  without  regard  to  the  circumstances  or 
disabilities  of  the  maker  of  it  at  that  time."'  Immediately  upon  the 
happening  of  that  contingency,  it  is  the  legal  and  moral  right  of 
the  creditor  to  have  the- power  of  sale  made  for  his  benefit  executed. 
The  notice  of  sale  required  by  the  power  is  not  for  the  benefit  of  the 

68    111.    357;    Mitchell   v.   Nodaway  grantors  were  alien  enemies  in  the 

County,  80  Mo.  257.  rebel  states.    In  the  former  case  Mr. 

™Dorsey  v.  Dorsey,  30  Md.  522,  96  Justice  Miller  said:     "The  debt  was 

Am.  Dec.  633.    After  the  decision  of  due    and    unpaid.      The    obligation 

this    case    the    case   of   Johnson   v.  which  the  trustee  had  assumed  on  a 

Robertson,  34  Md.  165,  came  before  condition   had   become   absolute   by 

the  court,  when,  in  consequence  of  the  presence  of  that  condition.     If 

the  decision  of  the  Supreme  Court  the  complainants  had  been  dead,  the 

of  the  United  States  in  Dean  v.  Nel-  sale  would  not  have  been  void  for 

son,  10  Wall.  (U.  S.)  158,  19  L.  ed.  that  reason.     *     *     *     if  they  had 

926,  the  court  overruled  its  former  been  in  Japan,  it  would  have  been 

decision  in  Dorsey  v.  Dorsey,  and  no  legal  reason  for  delay.    *     *     * 

held  that  a  notice  by  publication  to  The  enforced  absence  of  the  com- 

the  mortgagor,  while  absent  in  the  plainants,  if  it  be  conceded  that  it 

Confederate  lines,  was  ineffectual  to  was  enforced,  does  not,  in  our  judg- 

bind  him,  and  that  the  sale  under  it  ment,  afford  a  sufficient  reason  for 

was  void.     If  the  decision  in  Lud-  arresting  their  agent  and  the  agent 

low  V.  Ramsey,  11  "Wall.  581,  20  L.  of  the  creditor  in  performing  a  duty 

ed.    216,   had   then  been  made,  the  which  both  of  them  Imposed  on  him 

Supreme  Court  of  Maryland  would  before  the  war  began."    In  the  lat- 

doubtless  have  adhered  to  its  for-  ter  case,  Wagner,  Judge,  said:    "So 

mer  decision.  far  as  the  authority  of  the  trustee 

™  Washington  University  v.  Finch,  was  concerned  to  go  on  and  make  a 

18  Wall.  (U.  S.)  106,  21  L.  ed.  818;  sale  of  the  property  in  satisfaction 

De  Jarnette  v.  De  Giverville,  56  Mo.  of  the  debt,  it  made  no  difference 

440.     Both  of  these  cases  relate  to  whether  the  grantors  were   in   the 

sales  made  by  trustees  under  pow-  Confederate  lines  or  in  the  jungles 

era  given  in  trust  deeds  while  the  of  India,  or  even  if  they  were  dead." 
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grantor,  in  the  sense  of  a  notice  to  him  of  the  sale  of  the  land;  for, 
if  that  were  the  case,  he  could  altogether  defeat  any  sale  by  going 
to  a  place  where  the  notice  could  not  reach  him;  but  it  is  intended 
rather  to  notify  the  community  that  the  sale  will  take  place.  The 
grantor  must  be  presumed  to  know  that  he  is  in  default,  and  that 
his  property  is  liable  to  be  sold. 

v.    When  the  Exercise  of  the  Power  May  Be  Enjoined 


Section 

1801.  Grounds     for     injunction     in 

general. 
1801a.  Scope  of  action  after  equity 
lias  jurisdiction. 

1802.  Legitimate  exercise  of  power. 

1803.  Use  of  power  to  obtain  unfair 

advantage. 

1804.  Alleging   grounds  for  injunc- 

tive relief. 

1805.  Evidence  in  support  of  bill. 
1805a.  Parties  to  suit. 

1806.  Payment  or  tender. 

1807.  Fraud  as  a  ground  for  enjoin- 

ing sale. 

1807a.  Grounds  for  injunction  aris- 
ing after  making  of  mort- 
gage. 

1807b.  Ground  that  mortgage  was 
made  to  defraud  creditors. 

1807c.  Insanity  of  mortgagor  at 
time  of  execution  of  mort- 
gage as  ground  for  injunc- 
tion. 

1807d.  Sale  enjoined  pending  con- 
troversy as  to  existence  of 
default. 

1808.  Usury. 

1809.  Unconscionable   penalty. 
181u.  Want   of  notice  as   a  ground 

for  injunction. 

§  1801.  Grounds  for  injunction  in  general. — ^Where  a  sale  under  a 
power  in  a  mortgage  or  trust  deed  would  be  against  good  conscience, 
or  would  work  an  irreparable  injury,  equity  will  interfere  to  delay 
or  stop  the  sale.'  Generally,  the  purpose  for  which  the  power  of  sale 
is  given  being  to  afford  an  additional  and  more  speedy  remedy  for 
the  recovery  of  the  debt,  the  mortgagor  is  by  his  contract  bound  to 


Section 

1811.  Not  enjoined  to  allow  set-off. 

1812.  Time  for  contribution  to  re- 

deem. 

1813.  When   amount   of   debt   is   in 

dispute. 
1813a.  Where    mortgage    has    been 
satisfied. 

1814.  Purchaser  of  land  ignorant  of 

power  in  mortgage. 

1815.  Clouding  title. 

1815a.  Injunction    pending    suit 
throwing   doubt   on   grant- 
or's right  to  execute  deed 
of  trust. 
1B16.  Insolvency  of  trustee  or  mort- 
gagor as  ground  for  injunc- 
tion. 

1817.  Scarcity  of  money  or  business 

depression. 
1817a.  Where  trust  deed  covers  both 
real  and  personal  property. 

1818.  Master    or    referee    associated 

with  mortgagee  in  making 
sale. 

1819.  Recovery  of  money  paid  under 

duress. 

1820.  Mortgagee's      damages      and 

costs   when   wrongfully   en- 
joined. 


'Bank  of  Metropolis  v.  Guttsch- 
lick,  14  Pet.    (U.  S.)   19,  10  L.  ed. 


Bartow  Min.  &c.  Co.,  136  Ga.  180,  71 
S.   E.   125;    Thrift  v.   Bannon,   111 


335;   Caldwell  v.  Caldwell,  166  Ala.    Md.  303,  73  Atl.  660;   Eureka  Lum- 


406,  52  So.  323,  139  Am.  St.  48; 
Vaughan  v.  Marable,  64  Ala.  60; 
Washington  Trust  Co-  v.  Pittsburg- 


ber  Co.  v.  Satchwell,  148  N.  Car. 
316,  62  S.  E.  310;  Corham  v.  King- 
ston, 17  Ont.  432.    See  ante  §  1447. 
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exercise  the  necessary  promptness  in  fulfilling  it,  and  can  not  com- 
plain of  a  legitimate  exercise  of  the  power.^  If  in  any  case  it  is  at- 
tempted to  pervert  the  power  from  its  legitimate  purpose,  and  to  use 
it  for  the  purpose  of  oppressing  the  debtor,  or  of  enabling  the  cred- 
itor to  acquire  the  property  himself,  a  court  of  equity  will  enjoin  the 
sale,  or  will  set  it  aside  after  it  is  made.^  Of  course,  so  long  as  the 
creditor  exercises  only  his  legal  right,  although  this  be  contrary  to 
the  wishes  and  interest  of  the  mortgagor,  the  court  will  not  inter- 
fere;* and,  as  will  be  noticed  presently  more  at  length,  a  stronger 
case  must  be  made  to  call  for  such  interference  than  to  set  aside  the 
sale  afterward.'^  A  sale  under  the  power  will  not  be  delayed  in  this 
manner  merely  because  some  party  in  interest  prefers  another  method 
of  foreclosure  or  desires  an  opportunity  to  redeem.'  The  sale  will 
not  be  enjoined  on  the  ground  that  attorney's  fees  and  commissions 
are  extortionate;^  nor  because  the  original  mortgage  deed  conferring 


°  "Such  a  power  as  this  may  no 
doubt  be  used  for  purposes  of  op- 
pression; but  when  conferred,  it 
must  be  remembered  that  it  is  so 
by  a  bargain  between  one  party  and 
another,  and  it  is  for  the  party  who 
borrows  to  consider  whether  he  is 
not  giving  too  large  a  power  to  him 
with  whom  he  is  dealing."  Per  Cot- 
tenham,  Lord  Chancellor,  in  Jones 
V.  Matthie,  11  Jur.  504.  See  also 
McCalley  v.  Otey,  90  Ala.  302,  12  So. 
406,  8  So.  157;  Washington  Trust 
Co.  v.  Pittsburg-Bartow  Min.  &c.  Co., 
136  Ga.  180,  71  S.  E.  125;  Lincoln  v. 
Corbett,  31  Tex.  Civ.  App.  352,  72  S. 
W.  224. 

°  Holland  v.  Citizens'  Sav.  Bank, 
16  R.  I.  734,  19  Atl.  654;  Davey  v. 
Durrant,  1  De  G.  &  J.  535;  Jenkins 
V.  Jones,  2  Gif.  99;  Robertson  v. 
Norrls,  1  Gif.  421;  Whitworth  v. 
Rhodes,  20  L.  J.  Ch.  (N.  S.)  105; 
Close  v.  Phipps,  7  Man.  &  G.  586. 
"Wherever  a  power  is  given,"  said 
Sir  J.  Stewart,  V.  C,  in  Robertson 
V.  Norrls,  4  Jur.  (N.  S.)  155,  "the 
court  requires  that  the  power  shall 
be  exercised  with  a  view  only  to 
that  which  is  the  legitimate  pur- 
pose for  effecting  which  the  power 
was  conferred.  The  legitimate  pur- 
pose for  which  the  power  to  sell  in 
this  defendant's  mortgage  deed  was 
given  was  to  secure  to  him  repay- 
ment of  his  mortgage  money.    If  he 


uses  the  power  to  sell  which  he  gets 
for  that  purpose  for  another  pur- 
pose, from  any  ill  motive,  to  effect 
means  and  purposes  of  his  own,  or 
to  serve  the  purposes  of  other  indi- 
viduals, the  court  considers  that  to 
be  what  it  calls  a  fraud  in  the  exer- 
cise of  the  power,  because  it  is 
using  the  power  for  a  purpose  for- 
eign to  the  legitimate  purposes  for 
which  It  was  intended."  Affirmed  4 
Jur.  (N.  S.)  443,  231;  Jones  v.  Mat- 
thie, 11  Jur.  504;  Security  Loan 
Assn.  V.  Lake,  69  Ala.  456  (quoting 
text).  See  also  McCalley  v.  Otey, 
99  Ala.  584,  12  So.  406,  42  Am.  St. 
87;  Merest  v.  Murray,  14  L.  T.  (N. 
S.)  321. 

*  Anderson  v.  White,  2  App.  Cas. 
(D.  C.)  408;  Case  v.  O'Brien,  66 
Mich.  289,  33  N.  W.  405;  Montgom- 
ery V.  McEwen,  9  Minn.  103;  Muller 
V.  Stone,  84  Va.  834,  6  S.  E.  223,  10 
Am.  St.  889;  Shonk  v.  Knight,  12 
W.  Va.  667. 

■'Struve  V.  Childs,  63  Ala.  473. 
But  see  Anderson  v.  White,  2  App. 
Cas.  (D.  C.)  408  (semble). 

°  Bedell  v.  McClellan,  11  How.  Pr. 
(N.  Y.)  172;  Hyman  v.  Devereaux, 
63  N.  Car.  624.  But  see  Wingert  v. 
Brewer,  116  Md.  518,  82  Atl.  157; 
Ramoneda  v.  Loggins  (Miss.),  39 
So.  1007. 

'Corbett  v.  Sweeney  (Tex.  Civ. 
App.),  151  S.  W.  858. 
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the  power  has  been  lost.^  The  circumstance  that  an  action  of  tres- 
pass to  try  title  is  pending  in  regard  to  the  same  premises  does  not 
preclude  the  issuance  of  an  injunction  against  a  sale  under  a  power 
in  a  deed  of  trust.' 

1 1801a.  Scope  of  action  after  equity  has  jurisdiction. — A  court  of 
equity,  having  once  acquired  jurisdiction  of  the  parties  and  of  the 
subject-matter  through  an  action  to  enjoin  a  sale,  may  direct  a  sale 
of  the  land;  and  it  is  not  bound  to  direct  such  sale  in  strict  accord- 
ance with  the  terms  of  the  mortgage.^"  But  upon  the  dissolution  of 
a  preliminary  injunction,  the  court  should  not  retain  the  cause  for 
supervision  of  the  sale,  but  should  allow  the  parties  to  proceed  with 
the  sale  in  their  own  way.^^  Having  acquired  jurisdiction,  the  court 
may  properly  enjoin  an  action  at  law  upon  the  notes  secured  by  the 
mortgage.^^  Where  the  application  for  an  injunction  fails,  however, 
the  usual  method  of  procedure  would  be  to  allow  the  sale  to  be  con- 
ducted by  the  trustee  in  the  ordinary  course.  To  do  otherwise  would 
be  to  keep  him  in  court  to  encounter  further  litigation  and  expense. 
[Furthermore  the  trustee  is  entitled  to  the  remedy  given  by  law  under 
the  trust,  there  being  no  reason  to  deny  it.^^  Where  an  issue  of  pay- 
ment was  decided  against  the  mortgagor  in  a  suit  to  restrain  a  sale 
under  the  power,  it  was  held  proper  for  the  court  to  ascertain  the 
amount  due  and  direct  foreclosure,  though  there  was  no  cross-bill 
seeking  that  relief.^*  In  case  there  are  conflicting  liens  the  court 
acquiring  jurisdiction  through  the  injunction  suit,  may  adjudicate 
between  them  and  administer  the  fund.^^  And  in  a  creditor's  suit  to 
determine  the  priority  of  liens,  the  trustee  may  be  enjoined  from 
making  sale  under  the  deed  of  trust  until  the  issue  of  priority  is  ju- 

*Bibb  V.  Crews,  113  Ala.  617,  21  Hadfield  v.  Bartlett,  66  Wis.  634,  29 

So.  341.  N.  W.  639. 

»Mott  V.  Maris    (Tex.),  29   S.  W.  "Martin  v.  Kester,  49  W.  Va.  647, 

825.  39  S.  "W.  599;   Watterson  v.  Miller, 

"  Manning  r.   Elliott,   92   N.   Car.  42  W.  Va.  108,  24  S.  E.  578. 

48.     See  also  Anderson  v.  Phlegar,  "Seed  v.   Brown,   180   Ala.   8,   60 

93  Va.  415,  25  S.  E.  107;   Alexander  So.  98. 

V.  Howe,   85  Va.   198,  7   S.  E.   248;  ^=  Draper  v.  Davis,  104  U.  S.  347, 

Martin  v.  Kester,  49  W.  Va.  647,  39  26  L.  ed.  783;  Bourke  v.  Vanderlip, 

S.  E.  599.  22   Tex.   221;    Anderson  v.  Phlegar, 

"Watterson  v.  Miller,  42  W.  Va.  93  Va.  415,  25  S.  E.  107.     That  an 

108,  24  S.  E.  578;    Walker  v.  Sum-  outside  lien  bound  the  property  at 

mers,  9  W.  Va.  533;  Hyre  v.  Hoover,  the  time  of  the  sale  under  the  power 

3  W.  Va.  11.  conferred  by  the  deed  of  trust  is 

"  Whitley  v.  Dunham  Lumber  Co.,  not,  however,  a  ground  for  setting 

89  Ala.  493,  7  So.  810;   North  East-  the  sale  aside.    McClurg  v.  McSpad- 

ern  R.  Co.  v.  Barrett,  65  Ga.  601;  den,  101  Tenn.  433,  47  S.  W.  698. 
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dicially  determined.^"  Where  an  injunction  was  asked  on  the  ground 
that  the  sale  was  premature,  and  that  the  power  was  given  in  fraud  of 
creditors,  a  temporary  restraining  order  until  final  hearing  was  held 
to  be  properly  given.^^  Where  the  enforcement  of  a  sale  under  a  trust 
deed  has  been  enjoined,  a  sale  under  execution  issued  on  the  judgment 
of  foreclosure,  while  the  injunction  is  still  in  force,  is  a  contempt  of 
court,  and  passes  no  title.^'  On  the  same  theory  a  court  of  equity 
which  had  acquired  jurisdiction  over  property  included  in  a  trust 
deed  though  a  statutory  procedure  for  enforcing  judgment  liens  set 
aside  a  sale  under  the  power  pending  the  proceedings.^'  But  the  trus- 
tee under  a  prior  deed  of  trust  may  enjoin  a  sale  under  a  subsequent 
instrument  and  at  the  same  time  proceed  with  his  own  sale.^" 

§  1802.  Legitimate  exercise  of  power. — It  frequently  happens  that 
the  holder  of  a  mortgage  with  a  power  of  sale  is  requested  by  the 
mortgagor,  or  some  other  party  in  interest,  to  exercise  it  for  the  pur- 
pose of  effecting  a  sale  of  the  property;  as  when  the  title  subsequent 
to  the  mortgage  has  become  complicated  by  attachments,  judgments, 
or  other  liens,  so  that  it  is  not  practicable  to  obtain  releases  from  all 
persons  having  claims  upon  it;  or  where  a  sale,  except  under  the 
power,  has  become  impracticable  because  the  subsequent  liens  upon  it 
are  greater  than  the  value  of  the  property.  Sometimes,  under  these 
or  like  circumstances,  a  default  is  designedly  permitted,  in  order  to 
make  the  power  exercisable  and  to  cut  off  subsequent  incumbrances. 
Doubts  are  sometimes  expressed  about  the  validity  of  sales  made  on 
such  request,  or  with  the  knowledge  on  the  part  of  the  mortgagee 
that  the  purpose  is  to  get  rid  of  a  subsequent  lien ;  but  it  is  conceived 
that,  if  the  power  is  fairly  exercised  according  to  its  terms,  there  is 
no  impropriety  in  the  arrangement.  Certainly  there  is  no  such  ob- 
jection as  to  give  occasion  for  the  interference  of  the  court  to  restrain 
the  sale  or  to  set  it  aside.  "A  man  taking  that  which  belongs  to  him, 
by  means  of  the  security  which  he  has  contracted  for,  does  not  act 
improperly  in  so  doing  merely  because  one  principal  reason  for  his 
calling  in  the  money  is  a  wish  to  benefit  another  person.  The  case, 
however,  might  be  different  if  it  were  part  of  the  arrangement  that 

"  Stafford  v.  Jones,  65  W.  Va.  567,  482;  Ward  v.  Blllups,  76  Tex.  466,  13 
64  S.  E.  723.  S.  "W.  308. 

"Martin  v.  Kirkpatrick,  149  N.  "Parsons  v.  Snider,  42  "W.  Va. 
Car.  400,  63  S.  E.  68.  517,  26  S.  B.  285: 

"Lash    V.    McCormick,    14    Minn.        '"JopUng  v.  Walton,  138  Mo.  485, 

40  S.  W.  99. 
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the  mortgage  debt  should  be  again  lent  to  the  purchaser."^^  So  long 
as  the  mortgagee  is  clearly  within  the  authority  given  by  the  power, 
and  no  fraud  or  illegality  in  the  mortgage  is  shown,  an  intended  sale 
will  not  be  restrained,  although  the  exercise  of  it  be  harsh  and  im- 
provident. The  grounds  for  interference  by  injunction  must  be  very 
strong,  and  must  show  that  the  injury  likely  to  be  sustained  by  the 
parties  interested  will  be  irreparable,  or  that  a  clear  breach  of  trust 
will  be  committed  by  the  intended  sale.^^  The  exercise  of  a  power  of 
sale  in  a  mortgage  or  deed  of  trust  will  not  be  enjoined  where  the 
breach  of  condition  justifying  the  sale  is  established  or  undisputed,*^ 
and  the  authority  and  right  of  the  creditor  to  make  the  sale  under  the 
power  are  not  successfully  controverted.** 

§  1803.  Use  of  power  to  obtain  unfair  advantage. — A  use  of  the 
power  to  obtain  an  advantage  under  another  mortgage  is  not  allow- 
able."'' Where  a  mortgagee  held  two  mortgages  with  powers  of  sale 
upon  the  same  property,  the  subsequent  mortgage,  however,  being  of 
an  undivided  interest,  and  he  threatened  to  foreclose  under  the  first 
mortgage  unless  both  mortgages  should  be  paid,  upon  the  filing  of  a 
bUl  to  redeem  from  the  first  mortgage,  and  the  payment  of  the  money 
due  upon  it  into  court,  he  was  enjoined  from  selling  under  that  mort- 
gage; because  the  power  in  that  mortgage  only  existed  for  the  pur- 
pose of  securing  that  money,  and  the  mortgagee  could  not  be  allowed 
to  proceed  under  that  power  in  order  to  have  an  advantage  in  ob- 
taining the  money  due  on  the  second  mortgage.*"  A  bill  by  a  mortga- 
gor to  redeem,  and  to  enjoin  a  sale  under  a  power,  alleged  that  the 
mortgagor  had  tendered  the  full  amount  of  the  mortgage  debt,  and 
that  nevertheless  the  mortgagee  advertised  the  land  for  sale  under 

^Dart's  Vendors  and  Purchasers  Whittaker  v.  Hill,  96  N.  Car.  2,  1 

(5th  ed.),  p.  75.  S.  B.  639. 

^Montgomery     v.      McEwen,      9  ^O'Brien  v.  Oswald,  45  Minn.  59, 

Minn.  103;    Bedell  v.  M'Clellan,  11  47  N.  W.  316;  Legrand  v.  Rixey,  83 

How.  Pr.    (N.  Y.)    172;    Holland  v.  Va.  862,   3   S.   E.  .864;    Stimpson  V. 

Citizens'  Sav.  Bank,  16  R.  I.  734,  19  Bishop,  82  Va.  190. 

Atl.  654;  Kershaw  v.  Kalow,  1  Jur.  ="Ray  v.  Home  &c.  Inv.  &c.  Co.,  98 

(N.  S.)  974;  Warner  v.  Jacob,  L.  R.  Ga.  122,  26  S.  E.  56;    Chapman  v. 

20  Ch.  D.  220.    See  also  Caldwell  v.  Younger,  32  S.  Car.  295,  10  S.  E. 

Caldwell,  166  Ala.  406,  52   So.  823,  1077. 

139Am.  St.  48;  McCalley  v.  Otey,  90  ^^  Struve  v.   Childs,   63   Ala.   473; 

Ala.  302,  8  So.  157;    Security  Loan  Zlotoecozski  v.  Smith,  117  Mich.  202, 

Assn.  V.  Lake,  69  Ala.  456;  Vaughan  75  N.  W.  470;  Gooch  v.  Vaughan,  92 

V.  Marable,  64  Ala.  60;  Washington  N.  Car.  610. 

Trust  Co.  V.  Pittsburg-Bartow  Min.  "  McCalley  v.  Otey,  90  Ala.  302,  12 

&c.  Co.,  136  Ga.  180,  71  S.  E.  125;  So.  406,  8  So.  157;  Struve  v.  Childs, 

Foster    v.    Reynolds,    38    Mo.    553;  63  Ala.  473;   Whitworth  v.  Rhodes, 

20  L.  J.  (N.  S.)  105. 
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the  power,  his  purpose  being  to  coerce  the  payment  of  another  claim 
not  connected  with  the  mortgage.  These  allegations  not  having  been 
met  by  answer,  the  court  enjoined  the  sale.^^  The  exercise  of  the 
power  will  not  be  allowed  to  coerce  the  payment  of  an  independent 
debt.28 

§  1804.  Alleging  grounds  for  injunctive  relief. — Grounds  of  in- 
terference must  be  alleged.  Courts  of  equity  will  interfere  by  in- 
junction to  prevent  a  sale  under  a  power  in  a  mortgage  or  trust  deed 
when,  by  reason  of  fraud,  want  of  consideration,^'  or  otherwise,  the 
collection  of  the  debt  would  be  against  conscience,  and  the  sale  would 
work  a  great  and  irreparable  injury.^"  To  warrant  this  interference 
the  complainant  must  allege  specifically  the  grounds  on  which  the 
application  is  based  ;^^  general  statements  and  inferences  from  facts 
are  not  sufficient.^^  An  allegation  that  the  mortgagor  does  not  owe 
the  note  described  in  the  mortgage,  without  stating  why  he  does  not 
owe  it,  is  not  sufBcient  to  warrant  the  relief.^^  A  statement  that  the 
proposed  sale  will  materially  embarrass  and  injure  the  petitioner 
is  only  a  conclusion  of  his  own,  and  of  no  consequence  unless  the  facts 
are  stated  from  which  the  court  can  determine  what  the  injury  will 
be.^*  There  must  be  clear  and  precise  allegations  of  distinct  facts 
which  would  go  to  show  that  by  reason  of  fraud,  or  want  or  illegality 
of  consideration,  or  for  some  other  reason,  the  collection  of  the  mort- 
gage debt  would  be  against  good  conscience,  and  that  the  sale  would 
work  irreparable  injury.  ^^    The  bill  must  describe  the  premises  with 

'^  McCalley  v.  Otey,  90  Ala.  302,  8  also  Thrift  v.  Bannon,  111  Md.  303, 

So.  157.  73  Atl.  660;  Ensor  v.  Keech,  64  Md. 

^McCalley  v.   Otey,   99  Ala.   584,  378,  1  Atl.  756;    Armstrong  v.  San- 

12  So.  406,  42  Am.   St.  87;    Merest  ford,  7  Minn.  49;  Wilson  v.  Gray,  97 

V.  Murray,  14  L.  T.  321.  Mo.  App.  632,  71  S.  W.  718;  Holland 

""Gerdes   v.    Burnham,    78    Minn.  v.  Citizens'  Sav.  Bank,  16  R.  I.  734, 

511,    81   N.   "W.    516;    McDonald    v.  19  Atl.  654,  8  L.  R.  A.  553.    See  also 

Hamper,  89   Misc.  221,  42   So.   877;  Reed  v.  Patterson,  7  W.  Va.  263. 

Brooks  V.  Owen,  112  Mo.  251,  19  S.  ''^  Security    Loan    Assn.    v.    Lake, 

W.   723;    Ryan   v.   Gilliam,   75    Mo.  69    Ala.    456,    465.     See   also   "Witt- 

132;    Rudolph   V.   Price    (Tex.   CiV.  meier  v.  Tidwell,  147  Ala.  354,  40 

App.),  146  S.  "W.  1037.  So.  963. 

''° Glover  v.  Hembree,  82  Ala.  324,  ""Foster  v.  Reynolds,  38  Mo.  553. 

8  So.  251;   Vaughan  v.  Marable,  64  '*  Montgomery  v.  McEwen,  9  Minn. 

Ala.    60;    Montgomery   v.    Ewen,    9  103. 

Minn.   103.     See   also   McCalley  v.  ==  Glover  v.  Hembree,  82  Ala.  324, 

Otey,    90  Ala.  302,  8  So.  157;    Se-  8  So.  251;  Vaughan  v.  Marable,  64 

curity  Loan  Assn.  v.  Lake,  69  Ala.  Ala.   60;    Whittaker   v.   Hill,   96   N. 

456;  Foster  v.  Reynolds,  38  Mo.  553;  Car.  2,  1  S.  E.  639;   Holland  v.  Clt- 

"Whittaker  v.  Hill,  96  N.  Car.  2,  1  izens'   Sav.   Bank,  16  R.   I.  734,   19 

So.  639.  Atl.  654.    An  allegation  that  another 

"'■  Conlin  v.  Carter,  93  111.  536.   See  had  promised  to  pay  a  mortgage, 
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reasonable  certainty/'  and  where  any  amount  is  admitted  to  be  due, 
the  amount  must  be  tendered  or  an  offer  made  to  pay  same.^' 

§  1805.  Evidence  in  support  of  bill. — The  court  will  enjoin  a  sale 
only  when  the  petitioner's  rights  are  clear,  or  free  from  reasonable 
doubt.  He  must  show  also  a  good  reason  for  asking  the  interference 
of  the  court.^*  His  petition  must  be  supported  by  reasonably  satis- 
factory and  convincing  evidence.^*  He  must  show  by  a  clear  pre- 
ponderance of  evidence  that  the  mortgagee  is  about  to  proceed  in  an 
improper  or  oppressive  manner,  and  not  merely  that  he  might  adopt 
a  different  remedy;*"  that  the  mortgage  creditor  is  claiming  more 
than  is  due  on  the  debt;  that  the  mortgage  was  made  without  con- 
sideration; that  the  consideration  has  failed;*^  that  the  claim  is 
barred  ;*2  that  the  contract  was  usurious  and  fraudulent  ;*^  or  that  the 
debt  has  been  satisfied  ;**  or  that  the  accounts  are  so  complicated  that 
the  parties  can  not  state  them  and  ascertain  the  amount  due.*^  In 
general  a  stronger  case  must  be  presented  to  the  court,  to  obtain  an 
injunction  against  a  proposed  sale  under  the  power,  than  to  obtain  a 
decree  setting  it  aside  after  it  is  made.*"  It  is  well  established  that  in 
spite  of  the  fact  that  notes  and  mortgages  are  written  instruments, 

but  had  failed  to  do  so,  and  that  271;    German  Sav.  Inst.  v.  Jacoby, 

complainant   "is    informed   and   be-  97    Mo.   617,   11     S.   W.     256;     Van 

lleves,  and  therefore  charges  it  to  Meter  v.  Hamilton,  96  Mo.   654,  10 

be  true,"  that  said  person  and  the  S.  W.  71;    Martin  v.  Jones,  59  Mo. 

mortgagee  "have  combined  together  181;    Rudolph  v.   Price    (Tex.   Civ. 

for    the    purpose    of    allowing    said  App.),  140  S.  "W.  357. 

property  to    be    sold    under    said  '°  Security  Loan  Assn.  v.  Lake,  69 

mortgages,   and  thereby   defeat  the  Ala.    456,    465;     Bramlett    v.    Reily 

purposes    of"    the    bill    brought   by  (Miss.),  3  So.  658;  Bedell  v.  McClel- 

complainant  to  compel  the  payment  Ian,  11  How.  Pr.   (N!  Y.)  172. 

of  said  mortgages  by  said  person,  is  "Van  Meter  v.  Hamilton,  96  Mo. 

not  such  a  specific  charge  of  an  in-  654,   10   S.   W.   71.     See  also   State 

tention  to  pervert  the  power  of  sale  v.  Buttz,  21  N.  Dak.  540,  131  N.  W. 

as  entitles  the  complainant  to  relief,  241. 

or  amounts  to  a  notice  to  the  pur-  *^  Culberhouse  v.  Hawthorne,  107 

chaser  at  the  sale.    Holland  v.  Cit-  Ark.   462,   156   S.   W.   421. 

izens'  Sav.  Bank,  16  R.  L  734,  19  « Craft  v.  Link,  135  Ga.  521,  69 

Atl.  654.  S.  E.  742. 

'^Conant     v.     Warren,     6     Gray  "Frazier  v.  Keller,  71  Md.  58,  20 

(Mass.)  562.  Atl.  134;   Knight  v.  Jackson,  36  S. 

"  Wittmeier  v.  Tidwell,  147  Ala.  Car.  10,  14  S.  B.  982. 

354,  40  So.  963;    Williams  v.  Troy,  ^Security    Loan    Assn.    v.    Lake, 

39  Ala.  118;  Meetz  v.  Mohr,  141  Cal.  69  Ala.  456;    Hinson  v.  Brooks,  67 

667,  75  Pac.  298.  Ala.   491;    Muller  v.   Stone,   84  Va. 

=»  Johnson   Co.    v.    Henderson.   83  834,  6  S.  E.  223. 

Md.  125,  34  Atl.  835.  « Glover  v.  Hembree,  82  Ala.  324, 

=» Culber house  v.  Hawthorne,  107  8  So.  251   (quoting  text);   Kershaw 

Ark.  462,  156  S.  W.   421;    Beard  v.  v.  Kalow,  1  Jur.   (N.  S.)  974. 
Bliley,    3    Colo.   App.    479,   34   Pac. 
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extraneous  evidence  may  be  introduced  to  show  the  real  nature  of 
the  consideration,  and  this  notwithstanding  the  recitals  of  the  mort- 
gage itself.*'  A  bill  alleging  that  the  mortgagor  has  overpaid  an 
account  due  the  mortgagee,  and  that  such  overpayment,  if  applied 
to  the  mortgage  debt,  would  satisfy  it,  does  not  entitle  him,  where 
the  overpayment  is  disputed,  to  have  a  sale  under  the  mortgage  en- 
joined until  the  question  is  adjudicated.*'  The  mortgagor  must  abide 
by  the  terms  of  the  mortgage.  The  power  of  sale  is  given  to  enable 
the  holder  of  the  mortgage  to  collect  the  debt  by  selling,  if  the  debtor 
can  not  or  will  not  pay  it.*'  That  the  mortgaged  property  greatly 
exceeds  the  amount  of  the  mortgage  debt;  that  the  sale  will  greatly 
injure  the  mortgagor,  who  is  unable  to  pay  the  mortgage  debt;  and 
that  the  mortgagee  threatens  to  sell  unless  a  second  mortgage  is  paid, 
and  to  thereby  obtain  an  advantage  and  oppress  the  mortgagor, — 
are  not  grounds  for  enjoining  the  sale.""  An  injunction  will  not  be 
issued  against  carrying  out  a  sale  made  under  a  power,  when  this 
relief  is  not  sought  until  the  sale  has  been  made  and  the  rights  of  a 
purchaser  have  intervened.  If  the  mortgagor  has  not  obtained  an 
injunction  before  the  sale,  he  should  attend  the  sale  and  apprise  the 
bidders  of  his  claims,  in  order  to  be  in  a  situation  to  avail  himself 
of  his  supposed  equities."^  A  surety  will  not  be  enjoined  from  selliag 
under  a  mortgage  of  indemnity  before  he  has  paid  the  debt,  in  case 
the  debt  is  past  due  and  the  parties  have  agreed  that  the  sale  may 
be  advertised,  so  that  it  can  be  made  by  a  certain  day."* 

"  Jones  v.  Guaranty  &c.  Co.,  101  17  R.  I.  20,  20  Atl.  11.    In  the  latter 

U.  S.  622,  25  L.  ed.  1030;  Lefmann  case  Durfee,  C.  J.,  referring  to  the 

V.   Brill,  142   Fed.   44,   73   C.   C.  A.  cases  above  cited,  said:     "In  some 

230;    Sheats  v.  Scott,  133  Ala.  642,  of  these   cases  claim   and   counter- 

32  So.  573;   Bray  v.  Comer,  82  Ala.  claim  originated  in  the  same  series 

183, 1  So.  77;  Babcock  v.  Lisk,  57  111.  of  transactions,  but  even  this  was 

327;  RulofE  v.  Hazen,  124  Mich.  570,  not  thought  to  warrant  the  injunc- 

83  N.  W.  370;    Blair  v.  Carpenter,  tion.    The  mortgage  in  the  case  at 

75  Mich.  167,  42  N.  W.  790;  Harwood  bar  originated  outside  the  business 

V.  Toms,  130  Mo.  225,  32  S.  W.  666;  of  the  firm,  and,  so  far  as  appears. 

United  States  Trust  Co.  v.  Lanahan,  has  not  been  complicated  with  said 

50  N.  J.  Eq.  796,  27  Atl.  1032;   Bei-  business." 

seker    v.    Svendsgaard    (N.    Dak.),  "Frieze  v.  Chapin,  2  R.  I.  429; 

149  N.  W.  352;  McAteer  v.  McAteer,  Muller  v.  Bayly,  21  Grat.  (Va.)  521. 

31  S.  Car.  313,  9  S.  B.  966.  "McCulla  v.  Beadleston,  17  R.  I. 

"Gregg  V.  Hight,  6  Mo.  App.  579;  20,  20  Atl.  11. 

Frieze  v.  Chapin,  2  R.  I.  429;  Rob-  "'Pender  v.  Pittman,  84  N.  Car. 

ertson     v.     Hogsheads,     3     Leigh  372. 

(Va.)    667;    Rawson   v.   Samuel,   1  ""Brewer  v.  Buxton,  101  N.  Car. 

Craig  &  P.  161;  Preston  v.  Shutton,  419,  8  S.  E.  116. 
1  Anstr.  50;  McCulla  v.  Beadleston, 


497  WHElsr   EXEKCISE    MAT   BE   ENJOINED  .     §    1805a 

§  1805a.  Parties  to  suit.— All  the  parties  interested  in  the  subject- 
matter  must  be  made  parties  to  the  injunction  suit.  The  grantor 
in  the  trust  deed  is  directly  interested  and  should  be  made  a  party, 
even  after  he  has  assigned  his  interest  in  the  equity  of  redemption.'^" 
In  a  suit  to  enjoin  a  sale,  brought  by  one  holding  an  option  to  pur- 
chase the  land,  it  was  held  that  the  mortgagor  and  mortgagee  were 
not  necessary  parties."  But  where  the  bill  alleges  that  the  mortgagee 
has  assigned  the  mortgage,  but  the  assignment  did  not  divest  him 
of  the  legal  title,  he  is  a  proper,  if  not  a  necessary  party.°°  In  case 
various  creditors  are  secured,  all  must  be  made  parties,  although  only 
one  is  attempting  to  foreclose.'® 

§  1806.  Payment  or  tender. — Payment  of  the  amount  justly  due 
under  the  mortgage  must  be  tendered  to  entitle  the  person  seeking 
the  injunction  to  the  consideration  of  the  court.'^  It  has  sometimes 
been  said  that  the  amount  admitted  to  be  due  must  be  paid  into  court 
at  the  time  of  filing  the  bill,  and  an  averment  of  such  payment  made 
in  the  bill  ;'*  but  it  is  generally  sufiBcient  if  the  bill  makes  a  tender  of 
•whatever  may  be  found  due,  and  then  payment  into  court  is  not  es- 
sential to  the  equity  of  the  bill.'*  Where  the  right  to  exercise  the 
power  of  sale  is  barred  by  limitations,  the  petitioner  is  held  not 
bound  to  pay  the  debt  as  a  condition  to  his  right  to  enjoin  the  exer- 
cise of  the  power.*"  If  a  mortgagor,  who  has  agreed  to  pay  attorneys' 
fees  rendered  necessary  by  his  default,  brings  suit  to  enjoin  a  sale, 
on  the  ground  that  partial  payments  have  been  made,  without  tender- 

"^  Abrahams  v.  Vollbaum,  54  Tex.  apply  to   a   case  where  the  mort- 

226.  gagee    at   the    time    of   taking    the 

"  Wingert  v.  Brewer,  116  Md.  518,  mortgage   was   the   solicitor   of  the 

82  Atl.  157.  mortgagor.      Macleod    v.    Jones,    L. 

"Wittmeier  v.  Tldwell,  147  Ala.  R.  24  Ch.  D.  289.     See  also  Eslava 

354,  40  So.  963.  v.   Crampton,   61   Ala.   507;    Casady 

"Calwell  V.   Prlndle,   11   "W.   Va.  v.  Hosier,  11  Iowa  242;   Walker  v. 

307.  Cockey,  38  Md.  75. 

"Norman  v.  Peper,  24  Fed.  403;  '"Daughdrill  v.  Sweeney,  41  Ala. 

New   Eng.   Mtg.   Co.  v.   Powell,   97  310.    See  also  Thrift  v.  Bannon,  111 

Ala.  483,  12  So.  55;   American  Mort-  Md.  303,  73  Atl.  660. 

gage  Co.  V.  Sewell,  92  Ala.  163,  9  "'McCalley  v.  Otey,  90  Ala.   302, 

So.  143;   Williams  v.  Troy,  39  Ala.  8  So.  157;  Whitley  v.  Dunham  Lum- 

118;    Sloan  v.  Coolbaugh,  10   Iowa  ber  Co.,  89  Ala.  493,  7  So.  810;   Se- 

31;    Powell  v.  Hopkins,  38  Md.  1;  curity  L.  Assn.  v.  Lake,  69  Ala.  456; 

Barber  v.  Levy  (Miss.),  18  So.  438;  Struve  v.  Childs,  63  Ala.  473.     See 

Meysenburg    v.    Schlieper,    46    Mo.  also    Powell    v. .  Woodbury,    85    Vt. 

209;    Vechte   v.   Brownell,   8   Paige  504,  83  Atl.  541. 

(N.  Y.)   212;    Carver  v.  Brady,  104  "Goldwater  v.  Hibernia  Sav.  &c. 

N.  Car.  219,  10  S.  B.  565;    Cook  v.  Society,  19  Gal.  App.  511,  126  Pac. 

Patterson,  103  N.  Car.  127,  9  S.  B.  861. 
402.     But  this  rule  is  held  not  to 

32 — Jones  Mtg. — Vol.  III. 
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ing  the  unpaid  balance,  he  is  liable  for  attorneys'  fees  incurred  by 
the  mortgagee  in  defending  the  suit.*^  The  complainant  in  a  bill 
to  enjoin  a  sale  under  the  mortgage  and  to  have  the  mortgage  de- 
clared void  and  canceled,  must  submit  himself  to  the  authority  and 
jurisdiction  of  the  court  and  offer  to  do  equity  by  paying  any  sum 
of  money  that  the  court  might  find  to  be  justly  due  to  the  mort- 
gagee.°^ 

§  1807.  Fraud  as  a  ground  for  enjoining  sale. — When  the  mort- 
gage was  void  in  its  inception  on  account  of  fraud,  undoubtedly  a  sale 
under  the  power  may  be  enjoined."^  The  bill  in  such  case  must  clearly 
disclose  the  fraud,  and  the  proof  clearly  substantiate  it,  though  tliis 
rule  is  somewhat  relaxed  in  case  the  mortgagee  sustains  a  fiduciary 
relation  to  the  mortgagor.  Where  a  mortgage  by  a  corporation  was  of 
doubtful  validity  on  account  of  being  made  to  the  directors  them- 
selves on  their  own  vote,  a  sale  was  restrained  until  a  hearing  of  the 
case."*  But  the  application  must  be  made  by  the  mortgagor  upon 
whom  the  fraud  was  practiced  in  obtaining  the  mortgage,  and  can 
not  be  made  by  a  purchaser  from  the  mortgagor  without  paying  the 
entire  debt,  although  the  holder  of  the  mortgage  had  taken  it  as  se- 
curity for  a  less  amiOunt,"^  or  although  he  had  taken  it  with  notice  of 
the  fraud.""  The  fact  that  the  advertisement  of  the  sale  did  not 
specify  the  hour  has  been  held  such  strong  evidence  of  a  fraudulent 
purpose  to  deceive  and  mislead  bidders  as  to  warrant  the  court  in 
restraining  the  sale  at  the  suit  of  junior  mortgagees  and  lienholders."^ 

§  1807a.  Grounds  for  injunction  arising  after  making  of  mort- 
gage.— There  may  also  be  an  injunction  against  the  execution  of  the 

"Knight   V.   Jackson,   36    S.   Car.  Arthur,  15  Gray  (Mass.)  526;  Green 

10,  14  S.  B.  982.  V.    Engelmann,    39    Mich.    460;    Mc- 

''Ross  V.  New  England  Mtg.  Sec.  Carley   v.   Tippah,     58     Miss.     483; 

Co.,  101  Ala.  362,  13  So.  564;    Gid-  Frieze    v.    Chapin,    2    R.    I.    429; 

dens  V.  Boiling,  99  Ala.  319,  13  So.  Southampton  Boat  Co.  v.  Muntz,  12 

511.  Wkly.  Rep.  330. 

'"Beard   v.    Bliley,   3    Colo.   App.  "Southampton      Boat      Co.      v. 

479;    Pierson  v.  Ryerson,   14  N.  J.  Muntz,  12  W.  R.  330.    See  also  Car- 

Bq.  181;  International  Build.  &  Loan  penter    v.     Talbot,     33     Fed.     537; 

Assn.   V.   Barker    (Tex.),   39   S.   W.  Thrift  v.  Bannon,  111  Md.  303,  73 

317;  Gay  v.  Hancock,  1  Rand.  (Va.)  Atl.  660. 

72.    In  the  latter  case  the  fraud  had  *"  Foster  v.  Wightman,  123  Mass. 

been    practiced    upon    a  purchaser  100. 

who   had   been   induced   to   give   a  ™  Fairfield  v.  McArthur,  15  Gray 

deed   of   trust   to   secure   the   pur-  (Mass.)  526.    See  ante  §  1303. 

chase-price.      See     also    Powell    v.  "'Hayes  v.  Pace,  162  N.  Car.  288, 

Hopkins,  38  Md.  1 ;  Foster  v.  Wight-  78  S.  E.  290. 
man,  123  Mass.  100;  Fairfield  v.  Mo- 
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power  by  reason  of  circumstances  arising  after  the  making  of  the 
mortgage,  in  consequence  of  which  the  execution  of  it  would  be  in- 
equitable; but  the  court  will  not  interfere  in  such  cases  except  upon 
strong  reasons."*  The  fact  that  part  of  the  principal  of  the  debt  has 
been  paid  does  not  warrant  an  injunction  against  the  sale,  unless  it 
be  in  restraint  of  selling  more  than  enough  to  pay  the  amount  due."" 
But  payment  of  the  entire  debt  affords  ground  for  such  injunction.''" 
A  court  will  not  enjoin  the  sale  by  a  substituted  trustee  on  the  ground 
that  the  original  trustee  was  improperly  removed.''^  A  sale  under  a 
trust  deed  given  for  purchase-money  of  land  bought  at  a  sale  under  a 
deed  of  trust  executed  by  a  third  person  will  not  be  enjoined,  so  long 
as  the  petitioner  claims  title  under  such  purchase,  on  the  ground  that 
the  trustee  under  the  former  deed  of  trust  had  no  power  to  make  the 
sale,  or  that  the  deed  of  trust  which  is  sought  to  be  enforced  is  void 
because  of  an  insufficient  description  of  the  land,  when  such  descrip- 
tion is  the  same  as  that  contained  in  the  deed  under  which  he  claims 
title." 

§  1807b.     Ground  that  mortgage  was  made  to  defraud  creditors. — 

But  it  is  no  ground  for  enjoining  a  foreclosure  under  a  power  that 
the  mortgage  was  made  for  the  purpose  of  defrauding  the  mortgagor's 
creditors,  if  it  was  in  fact  given  to  secure  an  actual  indebtedness. 
"A  conveyance  or  transfer  in  fraud  of  creditors  is  not  regarded  as 
turpis  causa,  which  renders  all  contracts  void.  It  is  merely  voidable 
only  in  favor  of  the  defrauded  creditors,'^  leaving  it  in  all  other  re- 
spects, and  as  between  the  parties,  valid;  the  fraud,  if  there  be  one, 
being  strictly  a  private  fraud,  which  is  available  only  to  those  in- 
jured by  it."^*  But  it  is  a  ground  for  enjoining  the  foreclosure  of 
such  mortgage  that  in  fact  it  does  not  secure  any  indebtedness,  and 
the  mortgagor  can  not  be  deprived  of  this  defense  by  the  mortgagee's 
showing  that  the  mortgage  was  executed  to  defraud  creditors,  so  that 
the  mortgagor  does  not  come  into  equity  with  clean  hands,  but  sets 
up  his  own  fraud  as  a  ground  of  relief.^^    These  maxims  are  not  ap- 

""Per  Greene,  C.  J.,  in  Frieze  v.  Shields  v.  Hobart,  172  Mo.  521,  72 

Chapin,   2  R.   I.   429,  432.  S.  W.  675. 

«° Powell    v.    Hopkins,    38    Md.    1.  "Devlin  v.   Quigg,  44   Minn.   534, 

'"See  post  §  1813a.  47  N.  W.  258,  per  Mitchell,  J.;   Liv- 

"  Brown  v.  Click,  65  W.  Va.  459,  ingston  v.  Ives,  35  Minn.  55,  27  N. 

64  S.  E.  613.  "W.  74.     See  also  Wearse  v.  Peirce, 

"McCarley   v.    Tippah,    58    Miss.  24   Pick.    (Mass.)    141;    Sackner   v. 

483.  Sackner,  39  Mich.  39. 

"  Such   creditors    could    have    a  "  Devlin  v.  Quigg,  44  Minn.  534, 

sale  under  the  mortgage  set  aside.  47  N.  W.  258,  citing  Hannan  v.  Han- 
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plicable  when  the  mortgagor  is  seeking  to  prevent  the  mortgagee  from 
enforcing  the  mortgage,  on  the  ground  that  it  was  executed  without 
consideration,  and  not  on  the  ground  that  it  was  executed  to  defraud 
creditors.  A  sale  will  not  be  enjoined  on  the  application  of  one  who 
claims  an  equitable  interest  in  the  land  existing  prior  to  the  execu- 
tion of  the  mortgage,  unless  he  clearly  proves  that  the  mortgagee  had 
notice  of  such  equitable  interest  and  claim  before  taking  the  mort- 
gage.''"  A  guardian  can  not  exercise  the  power  of  sale  contained  in 
a  mortgage  to  the  guardian,  executed  by  the  ward  prior  to  the  guar- 
dianship, and  purchase  the  mortgaged  property  at  the  sale.'^ 

§  1807c.  Insanity  of  mortgagor  at  time  of  execution  of  mortgage 
as  ground  for  injunction. — The  mere  fact  that  the  mortgagor  was  in- 
sane at  the  time  of  the  execution  of  the  mortgage  is  not  sufficient 
ground  for  enjoining  the  sale.  If  the  mortgagee  took  the  mortgage 
in  ignorance  of  the  insanity  in  perfect  good  faith,  and  without  taking 
any  advantage,  equity  will  not  interfere  to  set  aside  the  mortgage, 
when  injustice  would  be  done  to  the  mortgagee,  and  he  could  not  be 
restored  to  the  position  he  held  before  taking  the  mortgage.'* 

§  1807d.  Sale  enjoined  pending  controversy  as  to  existence  of  de- 
fault.— ^Where  there  is  a  question  whether  there  has  been  a  default 
under  the  conditions  of  the  mortgage,  and  this  issue  is  contested  by 
affidavit,  the  court  is  justified,  in  its  discretion,  in  restraining  the 

nan,    123    Mass.    441;     Wearse    v.  the  law  will  not  tolerate,  and  there- 

Peirce,  24  Pick.   (Mass.)   141;   Sack-  fore  it  does  not  permit    the    same 

ner  v.  Sackner,  39  Mich.  39;  Briggs  person  to  occupy  two  antagonistic 

V.  Langford,  107  N.  Y.  680,  14  N.  E.  relations  from  which  a  possible  con- 

502.  flict   of   duty  may   arise,   and  will 

'"Alston  V.  Marshall,  112  Ala.  638,  not    stop    to   consider  whether  or 

20  So.  850;    Erwin  v.  Hall,  18  111.  not  a  sale  in  such  circumstances  in 

App.  315.  a  particular  instance  is  fair  or  oth- 

"  Horton  v.  Maine,  22  R.  I.  126,  erwise.    Perkins  v.  Se  Ipsam,  11  R. 

46  Atl.  403,  per  Curiam.    "To  permit  I.  270;    Spelman  v.  Terry,  8   Hun 

a  mortgagee  to  exercise  the  power  (N.   Y.)    205;    Rogers  v.  Rogers,   3 

of  sale    in    a    mortgage    given    by  Wend.   (N.  Y.)   503;   Froneberger  v. 

the  ward  before  the    guardianship  Lewis,  79  N.  Car.  426;   Jamison  v. 

would   deprive   the    estate   of    the  Glascock,  29   Mo.   191;    Tennant  v. 

ward  of  the  very  protection  which  Trenchard,  L.  R.  4  Ch.  537." 

it  is  the  purpose  of  the  guardian-  "Gribben   v.    Maxwell,    34    Kans. 

ship  to  afford,  while  at  the  same  8,  7  Pac.  584;  Blount  v.  Spratt,  113 

tkne    a    temptation    might   be    pre-  Mo.   48,   20   S.   W.    967;    French   v. 

sented  to  the  mortgagee  to  conduct  Snell,  29  N.  J.  Eq.  95;    Mutual  L. 

the  sale  in  his  own  interest  rather  Ins.  Co.  v.  Hunt,  79  N.  Y.  540;  Wire- 

than   in  the   interest  of  the  ward,  bach   v.    Bank,    97    Pa.    St.    543;    1 

and  to  purchase  the  property  at  a  Story  Eq.  Jur.,  §  228;   2  Pom.  Eq., 

sacrifice,  directly  or   indirectly,   for  §  946. 
his  own  benefit.     Such  a  liability 
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foreclosure  sale  until  this  issue  should  be  judicially  determined/" 
And  so  if  a  breach  of  the  condition  has  been  distinctly  waived  or  re- 
leased, or  if  by  agreement  the  right  to  foreclose  has  been  renounced 
or  postponed,  the  mortgagor  may  have  an  injunction  against  a  fore- 
closure attempted  in  violation  of  such  release  or  agreement.*"  But 
a  sale  under  a  trust  deed  will  not  be  enjoined  on  the  debtor's  allega- 
tion that  the  creditor  had  offered  to  allow  the  principal  debt  to  stand 
if  the  debtor  would  pay  the  interest  promptly  and  keep  the  property 
in  repair,  and  that  he  had  made  an  outlay  relying  upon  such  proposal, 
where  it  appears  that  the  debtor  paid  the  interest  on  a  part  only  of 
the  principal  debt,  and  the  creditor  had  thereupon  demanded  that 
he  should  pay  the  whole  of  the  interest.*^  The  mortgagee's  delay  in 
exercising  the  right  of  foreclosure  for  the  nonpayment  of  interest  is 
not  a  waiver  of  this  right.'^ 

§  1808.  Usury. — It  is  no  ground  for  enjoining  a  sale  under  a  trust 
deed  that  the  notes  secured  reserve  usurious  interest  or  include  it, 
except  in  those  states  where  usury  renders  the  contract  void.  The 
trustee's  duty  to  sell  and  to  apply  the  proceeds  in  discharge  of  the 
debt  legally  due  remains  the  same.  If  he  should  attempt  to  mis- 
apply the  proceeds,  and  pay  on  account  of  usury  what  was  not  legally 
due,  the  court  would  then  interfere.*^  Where  usury  does  not  invali- 
date the  mortgage,  a  sale  under  the  power  will  not  be  enjoined  by 
reason  of  it  unless  the  debtor  brings  into  court  the  principal  and  the 
legal  interest  due.**  In  New  York,  however,  where  usury  renders 
void  the  contract,  a  power  of  sale  in  a  usurious  mortgage  is  considered 
void,  and  a  sale  under  it  may  be  restrained.*^    If  a  sale  be  actually 

ii 

"O'Brien  v.  Oswold,  45  Minn.  59,  597,  32   S.  E.   638    (quoting  text); 

47  N.  W.  316;    Barnum  v.  Bobb,  68  Powell     v.     Hopkins,     38     Md.     1; 

Mo.    619.      See    also    Dicberson    v.  Walker  v.  Cockey,  38  Md.  75;   Fer- 

Hayes,  26  Minn.  100,  1  N.  W.  834;  guson  v.  Soden,  111  Mo.  208,  19  S. 

Bidwell  V.  Whitney,  4  Minn.  76.  W.  727   (quoting  text).     In  Iowa  it 

"  Hubbard  v.  Jasinski,  46  111.  160;  seems  that  an  injunction  would  be 

Penouilh  v.  Abraham,  42  La.  Ann.  allowed  in  such  case  upon  tender 

326,  7  So.  533.  of  the  amount  due,  less  the  usurious 

^Bramlett  v.  Reily  (Miss.),  3  So.  interest.    Casady  v.  Bosler,  11  Iowa 

658.  242.    And  so  in  Maryland:     Walker 

»^Glas  V.  Glas,  114  Cal.  566,  46  v.  Cockey,  38  Md.  75;  Hill  v.  Reif- 
Pac.  667,  55  Am.  St.  90;  Kansas  L.  snider,  39  Md.  429;  Powell  v.  Hop- 
Ac.  Co.  V.  Gill,  2  Kans.  App.  488,  43  kins,  38  Md.  1;  Gantt  v.  Grindall, 
Pac.  991.  49  Md.  310.    So  in  Wisconsin,  with- 

"*  Norman  v.  Peper,  24  Fed.  403;  out  a  tender.    Haggerson  v.  Phillips, 

Toobe  V.  Newman,  75  111.  215.  37  Wis.  364. 

"Alston  V.  Marshal,  112  Ala.  638,        ''Hyland   v.    Stafford,    10    Barb. 

20  So.  850;   Eslava  v.  Crampton,  61  (N.  Y.)  558;  Burnet  v.  Dennison,  5 

Ala,  507;  Moseley  v.  Rambo,  106  Ga.  Johns.  Ch.  (N.  Y.)  35,  41.    See  also 
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made  to  one  having  no  tiotiee  of  the  usury,  it  will  be  upheld;^"  but 
one  having  such  notice  would  not  by  such  sale  acquire  any  title.*' 
Neither  is  it  a  ground  for  enjoining  a  sale  under  a  power  that  the 
mortgagee  in  his  notice  claims  a  greater  amount  than  was  actually 
and  legally  due.*^  In  North  Carolina  it  is  declared  that  a  mortgagee 
will  be  enjoined  from  selling  when  there  is  any  suggestion  of  oppres- 
sion arising  from  usury  or  the  like.*'  The  interest  justly  due,  as 
well  as  the  principal,  must  be  tendered  before  this  equitable  relief  will 
be  granted.'"  Though  the  statute  provides  that  usury  shall  be  deemed 
a  forfeiture  of  the  entire  interest,  a  person  who  seeks  the  equitable  aid 
of  a  court  to  enjoin  a  sale  must  do  equity.  If  the  mortgagee  waives 
the  usurious  part  of  the  contract,  the  injunction  will  be  refused.'^ 
Even  in  those  states  where  the  mortgage  is  void  for  usury  as  between 
the  mortgagor  and  mortgagee,  if  the  mortgagor  permits  foreclosure 
by  power  of  sale  given  to  the  mortgagee,  he  is  estopped  from  setting 
up  the  usury  to  invalidate  the  title  of  a  purchaser  at  the  sale.'^  Where 
the  mortgagee  is  attempting  to  include  a  claim  that  is  usurious, 
equity  may  enjoin  the  sale  pending  the  determination  of  the  amount 
legally  due.'^     Where  a  bill  for  injunction  alleged  that  if  certain 


New  Eng.  Mtg.  Co.  v.  Powell,  97 
Ala.  483,  12  So.  55,  where  also  there 
were  other  grounds  for  the  applica- 
tion. 

*"  Jackson  v.  Henry,  10  Johns.  (N. 
Y.)    185,  6  Am.  Dec.  328. 

*' Jackson  v.  Dominick,  14  Johns. 
(N.  Y.)  435. 

"*  Armstrong  v.  Sanford,  7  Minn. 
49.  The  rule  is  different  in  Iowa, 
where  apparently  an  injunction 
would  be  granted  upon  a  tender  of 
the  amount  justly  due.  Stringham 
V.  Brown,  7  Iowa  33;  Sloan  v.  Cool- 
baugh,  10  Iowa  31. 

'•Meroney  v.  Atlanta  Loan  Assn., 
112  N.  Car.  852,  17  S.  E.  637;  Kor- 
negay  v.  Spicer,  76  N.  Car.  95.  See 
New  Eng.  Mtg.  Co.  v.  Powell,  97 
Ala.  483,  12  So.  55.  In  this  case 
the  mortgagor  alleged  the  invalidity 
of  the  mortgage  on  account  of  usury 
under  the  laws  of  New  York, 
and  under  the  laws  of  Alabama, 
because  the  loan  was  made  by  a 
foreign  corporation.  In  addition  to 
these  grounds  of  equity  the  mort- 
gagor alleged  that  the  lands  in  con- 
troversy constituted  the  farm  and 
homestead  of  the  complainant,  that 
It  was  stocked  with  teams  and  sup- 


plied with  laborers,  that  he  was  car- 
rying on  farming  operations,  and 
that  irreparable  damage  would  re- 
sult from  a  foreclosure  of  the  mort- 
gage pending  complainant's  bill  for 
relief.  The  injunction  was  re- 
tained until  a  hearing.  It  does  not 
clearly  appear  upon  what  grounds 
the  injunction  was  granted  or  re- 
tained. The  decision  can  hardly  be 
relied  upon  in  other  states. 

""Carver  v.  Brady,  104  N.  Car. 
219,  10  S.  E.  565;  Cook  v.  Patter- 
son, 103  N.  Car.  127,  9  S.  E.  402; 
Pumell  V.  Vaughan,  82  N.  Car. 
134;  Simonton  v.  Lanier,  71  N.  Car. 
498. 

"Manning  t.  Elliott,  92  N.  Car. 
48. 

»=Bdgell  V.  Ham,  93  Fed.  759,  35 
C.  C.  A.  584;  McCandless  v.  Inland 
Acid  Co.,  112  Ga.  291,  37  S.  E.  419; 
Owen  V.  Gibson,  74  Ga.  465;  Tyler 
V.  Massachusetts  Mut.  L.  Ins.  Co., 
108  111.  58;  Mumford  v.  American 
L.  Ins.  &c.  Co.,  4  N.  Y.  463;  Elliott 
V.  Wood,  53  Barb.  (N.  Y.)  285,  atfd. 
45  N.  Y.  71. 

"Rogers  v.  Torbut,  58  Ala.  523; 
Peebles  v.  Yates,  88  Miss.  289,  40 
So.  996;  Hooker  v.  Austin,  41  Miss. 
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usurious  charges  were  deducted  the  mortgagor  would  owe  nothing 
upon  the  debt,  and  at  the  same  time  offering  to  pay  whatever  might 
be  found  due,  with  lawful  interest,  it  was  decreed  that  the  register 
should  state  an  account,  and  that  it  was  proper  when  this  had  been 
done  to  order  the  sale  to  proceed,  unless  the  amount  due  on  the  mort- 
gage should  be  paid.^* 

§  1809.  Unconscionable  penalty. — It  has  been  said,  however,  that 
where  a  mortgage  and  note  provide  a  penalty  of  a  high  rate  of  in- 
terest after  maturity,  such  in  amount  that  a  court  in  equity  would 
give  relief  against  it  as  unconscionable,  that  the  proper  course  is  to 
obtain  an  injunction  restraining  a  sale  under  the  power  until  the 
amount  actually  due  can  be  ascertained;  because,  if  a  sale  is  allowed 
to  be  had  under  the  power,  the  mortgagee  may  retain  the  full  amount 
of  the  debt  and  penalty,  and  the  mortgagor  can  not  recover  back  any 
part  of  it  by  action  at  law.  The  contract  is  not  in  itself  illegal,  and 
the  only  relief  against  it  is  upon  equitable  considerations.  °°  But  a 
creditor  will  not  be  restrained  from  exercising  the  power  merely  be- 
cause a  sale  thereunder  at  a  certain  time  and  place  may  result  in  loss 
or  even  sacrifice  of  the  property,  in  consequence  of  financial  depres- 
sion, scarcity  of  money,  or  other  cause."" 

§  1810.  Want  of  notice  as  a  ground  for  injunction. — A  want  of 
notice  of  the  sale  is  no  ground  for  enjoining  it.  The  power  of  sale 
generally  stipulates  that  it  shall  be  exercised  only  after  giving  notice 
by  advertisement  for  a  certain  time  in  some  newspaper,  or  after  giv- 
ing some  other  prescribed  notice.  In  several  states  the  notice  to  be 
given  is  prescribed  by  statute,  and  in  such  case  the  statute  must  be 
followed,  whatever  may  be  the  provisions  of  the  power  in  this  respect. 
In  either  case  a  sale  made  without  the  proper  prescribed  notice  is 
invalid,  but  ordinarily  the  courts  will  not  interfere  to  restrain  a  sale 
about  to  be  made  without  such  notice.  The  purchaser  is  bound  to 
know  what  the  requirements  of  the  deed  or  of  the  statute  are  in  this  ; 

717;    Cole  v.  Savage,  10  Paige   (N.  also  McCally  v.  Otey,  99  Ala.  584,  12 

Y.)   583;   Purnell  v.  Vaughan,  77  N.  So.  406,  42  Am.  St.  87. 

Car.  268.  ""Anderson  v.  White,  2  App.  Cas. 

"Alston  V.  Morris,  113  Ala.   506,  (D.    C.)    408;    Case   v.    O'Brien,    66 

20  So.  950.  Mich.  289,  33  N.  W.  405;   Montgom- 

"  Culbertson  v.   Lennon,  4  Minn,  ery  v.  McEwen,  9  Minn.  103;  Muller 

51;    Banker  v.  Brent,  4  Minn.  521;  v.  Stone,  84  Va.  834,  6  S.  E.  223,  10 

Bidwell    V.    Whitney,    4    Minn.    76;  Am.   St.   889;    Shonk  v.   Knight,   12 

Hooker  v.  Austin,  41  Miss.  717;  Pur-  W.   Va.    667.     But   see   Faulkner  v. 

nell  V.  Vaughan,  77  N.  Car.  268.  See  Davis,  18  Grat.   (Va.)    651,  98  Am, 

Dec.  698. 
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respect,  and  to  see  that  they  have  been  complied  with;'^  and  the  mort- 
gagor and  others  interested  in  the  equity  may  redeem  all  the  same  if 
the  power  is  illegally  exercised.  Even  under  the  English  statute, 
which  provides  that  the  purchaser  shall  not  be  affected  by  the  absence 
of  such  notice,  and  that  the  mortgagor  may  have  remedy  by  an  action 
for  damages,  or  under  a  power  with  like  provisions,  the  court  of 
chancery  has  no  jurisdiction  to  restrain  a  sale  of  which  no  notice  has 
been  given."^  It  has  been  held,  however,  that  the  sale  may  be  enjoined 
for  failure  to  give  the  requisite  notice,"  °  or  where  the  notice  is  de- 
fective or  insuflBcient  for  the  purpose  intended.^ 

§  1811.  Not  enjoined  to  allow  set-off. — The  sale  under  a  power  in 
a  mortgage  or  deed  of  trust,  being  a  remedy  at  law,  will  not  be  en- 
joined for  the  purpose  of  interposing  a  set-off  except  on  special  equi- 
table grounds.^  So  a  sale  under  a  power  will  not  be  enjoined  in  order 
that  the  mortgagor  may  be  enabled  to  set  off  a  balance  which  may 
be  found  in  his  favor  upon  unliquidated  claims  in  controversy  be- 
tween him  and  the  mortgagee  f  nor  to  enable  the  mortgagor  to  prose- 


"'Anon.  Madd.  &  Gel.  10.  A  pro- 
vision in  ttie  power  that  the  pur- 
chaser shall  not  be  bound  to  inquire 
into  the  existence  of  notice,  does 
not  protect  him  against  his  actual 
knowledge  that  there  was  no  notice. 
Parkinson  v.  Hanbury,  1  Drew.  & 
Sm.  143,  2  De  G.,  J.  &  S.  450.  See 
also  Ford  v.  Heely,  3  Jur.  (N.  S.) 
1116;  Forster  v.  Hoggart,  15  Q.  B. 
155. 

•'Prichard  v.  Wilson,  10  Jur.  (N. 
S.)   330. 

™Capehart  v.  Biggs,  77  N.  Car. 
261;  Walker  v.  Boggess,  41  W.  Va. 
588,  23  S.  E.  550;  Gill  V.  Newton, 
12  Jur.  (N.  S.)  220,  14  L.  T.  Rep. 
240,  14  Wkly.  Rep.  490. 

^Vaught  v.  Rider,  83  Va.  659,  3 
S.  E.  293,  5  Am.  St.  305.  But  see 
Conlin  v.  Carter,  93  111.  536;  Wilson 
V.  Gray,  97  Mo.  App.  632,  71  S.  W. 
718;  Moore  v.  Barksdale  (Va.),  25' 
S.  E.  529;  Sandusky  v.  Faris,  49 
W.  Va.  150,  38  S.  E.  563,  holding 
that  the  sale  will  not  be  enjoined 
for  unimportant  defects  In  the  no- 
tice. 

^Knight  V.  Drane,  77  Ala.  371. 

"Glover  v.  Hembree,  82  Ala.  324, 
8  So.  251;  Tate  v.  Evans,  54  Ala. 
16;  Gregg  v.  Hight,  6  Mo.  App.  579; 


National  Rubber  Co.  v.  Rhode  Island 
Hospital  Trust  Co.  (R.  I.),  33  Atl. 
254;  McCulla  v.  Beadleston,  17  R.  I. 
20,  20  Atl.  11;  Frieze  v.  Chapin,  2 
R.  I.  429;  Koger  v.  Kane,  5  Leigh 
(Va.)  607;  Robertson  v.  Hogs- 
heads, 3  Leigh  (Va.)  667.  "The 
contract  between  her  and  the  de- 
fendant gives  them  the  power  to 
sell  the  land  in  case  of  default  on 
her  part  in  the  prompt  payment  of 
either  note.  The  only  way  she 
could  have  defeated  the  exercise  of 
this  power  was  to  pay  the  notes; 
and  the  fact  that  she  had  an  ac- 
count against  one  or  both  of  the 
defendants  to  the  amount  of  her 
indebtedness  to  them  could  not  op- 
erate per  se  as  a  cancelation  of 
their  contract  touching  the  sale  of 
the  land."  McDaniel  v.  Cowart, 
109  Ga.  419,  34  S.  E.  589.  In  North 
Dakota  and  South  Dakota  if,  after 
the  commencement  of  proceedings 
by  advertisement,  it  appears  by  affi- 
davit that  the  mortgagor  has  a  coun- 
terclaim, or  any  other  valid  defense, 
the  mortgagee  may  be  enjoined  from 
foreclosing  by  advertisement,  and 
further  proceedings  must  be  had 
in  court.  Proviso  in  §  5411  Comp. 
Laws;    McCann  v.  Mortgage  Co.,  3 
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cute  a  bill  to  correct  an  alleged  error  in  the  amount  of  the  mortgage.* 
But  it  would  seem  that  the  sale  may  be  enjoined  for  the  purpose  of 
allowing  a  set-ofl,  where  it  appears  that  the  mortgagee  is  insolvent, 
or  that  such  claim  will  otherwise  be  lost  by  allowing  the  sale  to  be 
made.^  A  sale  under  a  power  will  not  be  enjoined  pending  a  suit  to 
settle  partnership  accounts  between  the  mortgagor  and  mortgagee  not 
involved  in  the  mortgage,  without  an  averment  of  the  mortgagee's 
insolvency,  or  some  other  circumstance  indicating  that  the  mortgagor 
might  sustain  an  irreparable  injury  by  the  sale.^ 

§  1812.  Time  for  contribution  to  redeem. — It  is  no  ground  for  sus- 
pending a  sale  that  the  several  owners  of  the  equity  of  redemption  are 
at  variance  as  to  the  proportions  which  they  shall  contribute  for  the 
redemption  of  the  mortgage;  though  the  court  may,  upon  payment 
into  court  of  a  sum  sufficient  to  indemnify  the  mortgagee  against  loss, 
grant  a  reasonable  postponement.''  Where  a  mortgage  was  executed 
by  two  landowners,  who  apparently  were  coprincipals  in  the  transac- 
tion, it  was  held  that  the  mortgagee  could  not  be  restrained  from 
exercising  the  power  of  sale  until  the  debtors  adjusted  their  liability 
between  themselves.' 

§  1813.  "When  amount  of  debt  is  in  dispute. — In  an  early  case  in 
Kew  York  a  sale  was  enjoined  on  an  application  in  behalf  of  an  in- 
fant heir  of  the  mortgagor,  the  amount  due  upon  the  mortgage  being 
in  dispute.^  The  court,  however,  did  not  seem  to  consider  that  the 
case  afforded  any  equitable  ground  for  interference,  further  than  to 
subject  the  sale  to  some  restrictions,  and  perhaps  made  these  restric- 
tions only  because  the  defendant  consented  to  them.  These  were, 
that  the  amount  due  should  be  computed  by  a  master,  who  should 
be  associated  with  the  mortgagee  in  making  the  sale;  and  that  a  fur- 
ther notice  of  the  sale  should  be  given ;  and  that  only  so  much  of  the 
land  should  be  sold  as  the  master  should  deem  sufficient,  in  case  a 
part  could  be  sold  without  prejudice.    In  another  case  in  that  state 

N.  Dak.  172,  54  N.  W.  1026.     See  8  So.  251;   Cummings  v.  Norris,  25 

also  Craft  v.  Link,  135  Ga.  521,  69  N.  Y.  625. 

S.  E.  742.  '  BrinckerhofC      v.      Lansing,      4 

*Outtrin  v.  Graves,  1  Barb.   Ch.  Johns.  Cli.   (N.  Y.)   65,  8  Am.  Dec. 

(N.  Y.)  49.  538.     See  also  Massie  v.  Wilson,  16 

"Glover  v.  Hembree,  82  Ala.  324,  Iowa   390;     Ramoneda    v.    Loggins 

8  So.  251;   McDaniel  v.  Cowart,  109  (Miss.),  39  So.  1007. 

Ga.   419,   34    S.   E.    589;    Cleaver  v.  *  Eureka  Lumber  Co.  v.  Satchwell, 

Matthews,  83  Va.   801,  3   S.  E.  439.  148  N.  Car.  316,  62  S.  E.  310. 

° Glover  V.  Hembree,  82  Ala.  324,  'Van     Bergen     v.     Demarest,     4 
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a  sale  was  enjoined  where  the  mortgagee  claimed  in  his  notice  a 
larger  amount  than  was  actually  due.^°  "Whether  these  would  be 
grounds  for  enjoining  a  sale,  where  there  is  no  statute  providing  that 
only  so  much  of  the  property  shall  be  sold  as  is  sufficient  to  satisfy 
the  debt,  may  well  be  doubted.  But  where  the  accounts  between  the 
parties  are  complicated,  and  the  balance  due  under  the  mortgage  is 
uncertain,  a  sale  may  be  enjoined  until  the  equities  between  the  par- 
ties, which  should  affect  the  amount  due  under  the  mortgage,  are 
settled,  and  the  balance  due  can  be  ascertained.^^  A  mortgagor  must 
act  in  good  faith,  however,  and  where  he  fails  to  show  real  complica- 
tions and  uncertainty  in  the  accounts,  relief  in  equity  will  be  denied 
him.^^  "Where  the  petitioner  admits  a  certain  amount  to  be  due,  the 
court  can  require  its  payment  as  a  condition  of  enjoining  a  sale  un- 
der the  deed  of  trust  ;^'  but  where  the  correct  amount  is  dependent 
upon  a  matter  other  than  the  notes  for  which  the  trust  deed  is  se- 
curity, the  petitioner  need  not  tender  the  amount  of  the  notes.^* 
"While  there  is  an  injunction  against  a  sale  under  a  deed  of  trust,  if 
it  is  found  that  the  debt  due  is  less  than  the  amount  called  for  in 
such  deed,  there  should  not  be  an  absolute  dissolution  of  the  injunc- 
tion, but  a  decree  should  be  entered  fixing  the  amount  due  and  in 
the  discretion  of  the  court,  either  dissolving  the  injunction  as  to  that 

Johns.    Ch.    (N.   Y.)    37.     See    also  brough,  33  Grat.   (Va.)   567;   Hogan 

Peebles  v.   Yates,   88   Miss.   289,   40  v.  Duke,  20  Grat.  (Va.)  244;  Rossett 

So.  996;   Carey  v.  Fulmer,  74  Miss.  v.  Fisher,  11  Grat.   (Va.)   492;   Lal- 

729,  21  So.  752;    Gooch  v.  Vaughn,  lance  v.  Fisher,  29  "W.  Va.  512,  2  S. 

92  N.  Car.  610.     See  ante  §  1775.  B.   775;    Curry  v.   Hill,   18  W,  Va. 

"Cole  V.  Savage,  Clarke  (N.  Y.)  370.    For  a  construction  of  a  reme- 

361.  dial  statute  giving  a  court  of  equity 

"  Draper  v.  Davis,  104  U.  S.  347,  this  power,  see  James  River  Lodge 

26  L.  ed.  783;  New  Eng.  Mtg.  Co.  v.  v.  Campbell,   6   S.  Dak.  157,  60  N. 

Powell,  97  Ala.  483,  12  So.  53;  Waite  "W.  750.     See  also  Alston  v.  Morris, 

V.  Ballou,   19   Kans.   601;    Goodrich  113  Ala.   506,  20   So.   950;    More  v. 

V.  Foster,  131  Mass.  217;   Dickerson  Calkins,   85   Cal.   177,   24   Pac.   729; 

V.  Hayes,  26  Minn.  100,  1  N.  W.  834;  Boyd  v.  Ellis,  11  Iowa  97;   Ekeberg 

Carey  v.  Fulmer,  74   Miss.  729,  21  v.   Mackay,   114   Minn.   501,   131   N. 

So.  752;   Osburn  v.  Andre,  58  Miss.  "W.   787,   35   L.   R.  A.    (N.   S.)    909, 

609;  Hooker  v.  Austin,  41  Miss.  717;  Ann.  Cas.  1912C,  568;    Montgomery 

Hutaff  V.  Adrian,  112  N.  Car.  259,  v.  McBwen,  9  Minn.  103;    Lance  v. 

17  S.  E.  78;   Gooch  v.  Vaughan,  92  Rumbough,  150  N.  Car.  19,  63  S.  E. 

N.  Car.   610;    Harrison  v.  Bray,  92  357;    McCann  v.   Mortgage  &c.   Co., 

N.  Car.  488;    Bridgers  v.  Morris,  90  3  N.  Dak.  172,  54  N.  "W.  1026. 
N.  Car.  32;   Tillery  v.  Wrenn,  86  N.        '^Barber  v.  Levy   (Miss.),  18   So. 

Car.   217;    Pritchard   v.    Sanderson,  438. 

84  N.  Car.  299;  Purnell  v.  Vaughan,        "Bonner  v.  Rodman,  163  N.  Car. 

77  N.  Car.  268;    Capehart  v.  Biggs,  1,  79  S.  E.  271. 
77  N.  Car.  261;  Kornegay  v.  Spicer,        "Lance  v.  Rumbough,  150  N.  Car. 

76  N.  Car.  95;    Muller  v.  Stone,  84  19,  63  S.  E.  357. 
Va.  834,  6  S.  E.  223;  Shultz  v.  Hans- 
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amount  and  dismissing  the  bill,  or  the  court  should  retain  the  cause 
and  enter  a  decree  of  sale  under  its  supervision.^' 

§  1813a.  Where  mortgage  has  been  satisfied. — That  the  mortgage 
has  been  satisfied  is  a  ground  for  enjoining  a  sale  under  it.^"  Thus 
upon  evidence  that  the  mortgagor  has  performed  services  for  the  mort- 
gagee in  value  equal  to  the  debt  secured,  an  injunction  against  a  sale 
will  be  made  perpetual.^'  A  junior  mortgagee  may  have  an  injunc- 
tion against  a  sale  of  the  property  under  a  prior  mortgage  that  has 
been  satisfied.^*  A  sale  will  not  be  enjoined  merely  to  allow  the  mort- 
gagor to  redeem.  But  a  bill  which  avers  payment  of  the  mortgage 
debt,  and  yet  ofEers  to  pay  any  balance  that  may  be  found  due  on  a 
statement  of  the  account,  and  prays,  in  the  alternative,  for  a  cancela- 
tion of  the  mortgage  if  the  debt  secured  by  it  should  be  found  to  be 
fully  satisfied,  or  for  a  redemption  from  the  mortgage  if  a  balance 
should  be  found  against  the  complainant,  contains  equity.^^  But  a 
court  of  equity  will  not,  on  the  ground  that  the  statute  of  limitations 
has  run  against  a  mortgage,  restrain  a  sale  under  the  power  of  sale 
contained  in  the  mortgage,  unless  it  be  shown  that  the  bond  and 
mortgage  have  in  fact  been  paid.^" 

§  1814.  Purchaser  of  land  ignorant  of  power  in  mortgage. — Where 
one  purchased  land  subject  to  a  mortgage,  which  he  supposed  was  in 
the  common  form,  without  a  power  of  sale,  and  would  require  three 
years'  possession  by  the  mortgagee  to  efEect  a  foreclosure,  the  mort- 

"Fry  V.  Old  Dominion  Building  v.  Wallace,  79  Ala.  464;    Fields  v. 

&c.  Assn.,  48  W.  Va.  61.  Helms,  70  Ala.  460.    In  the  case  first 

"Long  V.  Little,  119  111.  600,  8  cited  the  court  say:  "The  denials 
N.  E.  194;  Green  v.  Bnglemann,  39  of  the  answer  of  the  fact  of  pay- 
Mich.  460;  James  v.  Withers,  126  ment  and  satisfaction  did  not  enti- 
N.  Car.  715,  36  S.  E.  178.  tie  the  defendants  to  a  dissolution 

"Frazier  v.  Keller,  71  Md.  58,  20  of  the  injunction  of  the  threatened 
Atl.  134.  See  also  Farmers'  Sav.  sale.  The  fact  of  payment  was  not 
&c.  Loan  Assn.  v.  Kent,  117  Ala.  624,  essential  to  that  aspect  of  the  hill 
23  So.  757;  McCalley  v.  Otey,  90  Ala.  which  sought  an  accounting  and  re- 
302;  8  So.  157;  Whitly  v.  Dunham  demption  from  the  mortgage,  and 
Lumber  Co.,  89  Ala.  493,  7  So.  810.  the  injunction  was  properly  re- 
A  preliminary  injunction  may  be  talned  for  the  purposes  of  redemp- 
granted  upon  the  affidavit  of  the  tion,  aside  from  the  prayer  for  can- 
mortgagor  that  he  has  satisfied  the  celation  on  the  theory  of  satlsfac- 
debt.  Newmann  v.  Frevin,  42  La.  tion." 
Ann.  720,  7  So.  799.  ^"Campbell  v.  Holt,  115  U.  S.  620, 

"Brigham  v.  White,  44  Iowa  677;  29  L.  ed.  483,  6  Sup.  Ct.  209;  House 

Bloomingdale    v.    Barnard,    7    Hun  v.  Carr,  185  N.  Y.  453,  78  N.  E.  171, 

(N.  Y.)   459;    Dings  v.  Parshall,  7  6  L.  R.  A.  (N.  S.)  510,  113  Am.  St. 

Hun  (N.  Y.)  522.  936;  Hulbert  v.  Clark,  128  N.  Y.  295, 

"Whitley     v.    Dunham    Lumber  28  N.  E.  638,  14  L.  R.  A.  59. 
Co.,  89  Ala.  493,  7  So.  810;   Gilmer 


§    1815  POWBK   OF    SALE   MORTGAGES   AND   TRUST   DEEDS  508 

gage  having  been  made  the  same  day  and  not  recorded,  a  sale  under 
the  power  was  enjoined  upon  his  application.  He  was  allowed,  how- 
ever, only  time  to  raise  the  money,  and  not  the  three  years  in  which 
to  redeem.^^  It  is  conceived  that,  in  those  parts  of  the  country  in 
which  power  of  sale  mortgages  are  now  the  usual  and  common  form, 
an  injunction  would  not  now  be  granted  on  like  grounds. 

§  1815.  Clouding  title. — The  fact  that  the  sale  if  made  would,  in 
the  apprehension  of  the  petitioner,  result  in  clouding  his  title,  is  not 
such  a  threatened  injury  that  an  injunction  should  be  granted  to  re- 
strain it.^^  The  sale  would  create  no  new  cloud  over  the  title  of  the 
plaintiff.^"  If  the  mortgagee  should  attempt  to  sell  property  not  in- 
cluded in  the  mortgage,  or  an  interest  greater  than  the  mortgage  con- 
veyed to  him,  the  sale  would  be  of  no  effect  as  regards  such  property 
or  interest,  and  would  not  really  cloud  the  title  to  it.^*  That  the 
debt  and  mortgage  are  barred  by  the  statute  of  limitations,  the  mort- 
gagor being  in  possession,  is  not  a  sufficient  ground  for  enjoining  a 
sale,  for  a  sale  would  carry  to  the  purchaser  no  title.  The  mortgagor 
has  a  full  defense  to  an  action  for  ejectment  when  brought  by  the 
purchaser.  The  only  result  of  the  sale  would  be  a  clouding  of  the 
title,  which  is  not  a  ground  for  interference  with  the  sale.^°  For  the 
same  reason  a  sale  will  not  be  enjoined  on  the  ground  that  the  mort- 
gagee has  no  legal  authority  to  sell."*  But  equity  will  interfere  by 
injunction  in  favor  of  one  claiming  title  to  land  through  an  unre- 
corded deed,  to  prevent  a  sale  under  a  deed  of  trust  held  by  one  who 
took  it  with  notice  of  the  plaintiff's  claim.^^    Where  the  right  of  re- 

"  Piatt  V.   McClure,    3    Wood.   &  259,  17  S.  E.  78.    But  see  Gillis  v. 

M.  151.  Rosenheimer,  64  Tex.  243. 

^  Armstrong  v.  Sanford,  7  Minn.        ^  Chapman  v.  Younger,  32  S.  Car. 

49,  per  Atwater,  J.;   Buettel  v.  Har-  295,  10  S.  E.  1077. 
mount,  46  Minn.  481,  49  N.  W.  250;         "Martin   v.    Jones,    62     Mo.    23. 

Montgomery   v.    McEwen,    9    Minn.  The  court  said:     "But  It  is  obvious 

103;    Browning  v.  Lavender,  104  N.  that  the  condition  of  the  purchaser 

Car.   69,   10   S.   E.   77;    Southerland  at  the  trustee's  sale  would  he  very 

V.  Harper,  83  N.  Car.  200.     But  see  different  from  that  of  the  present 

Hubbard    v.    Jasinski,    46    111.    160;  defendant,  and  might  create  embar- 

Gardner  v.  Terry,  99  Mo.  523,  12  S.  rassing    questions.    *    *    *    A    bona 

W.  888.     See  also  Wilson  v.  Gray,  fide  purchaser  at  the  sale  without 

97  Mo.  App.  632,  71  S.  W.  718.  notice   would   have    very    different 

^  N.  C.  Gold  Amal.  Co.  v.  N.  C.  claims  from  that  of  the  present  de- 
Ore   Dressing   Co.,   73   N.   Car.   468.  fendant.    *    *    *    It    is    one    of    the 

"  Preiss  v.  Campbell,  59  Ala.  635;  peculiar  branches  of  equitable  juris- 

Armstrong  v.   Sanford,  7  Minn.  49.  diction  to  anticipate  such  difficulties, 

But  see  Corles  v.  Lashley,  15  N.  J.  to  prevent    future    litigation,     and 

Eq.  116.  thus  remove  a  cloud  upon  the  title." 

="HutafE  V.   Adrian,   112   N.   Car. 
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demption  is  secured  by  statute,  the  court  will  restrain  an  attempt  to 
sell  the  property  free  from  the  right  of  redemption.^^ 

§  1815a.  Injunction  pending  suit  throwing  doubt  on  grantor's 
right  to  execute  deed  of  trust. — A  pending  suit  throwing  doubt  on  the 
grantor's  right  to  execute  a  deed  of  trust  would  be  a  ground  for  en- 
joining a  sale  under  such  deed.  It  would  be  impossible  to  secure  an 
adequate  price  for  the  property.  While  this  relief  might  not  be 
granted  in  favor  of  the  grantor  who  had  contracted  to  give  a  power 
of  sale  with  full  knowledge  of  the  circumstances,  it  would  be  given 
for  the  benefit  of  one  of  his  innocent  creditors.^"  Where  liens,  clearly 
of  unascertained  amounts,  exist  prior  to  a  deed  of  trust,  preventing  a 
fair  sale,  a  court  of  equity  will  enjoin  the  sale  until  such  impediment 
is  removed.'"  The  doctrine  has  been  distinctly  recognized  that  a 
court  of  equity  will  not  permit  a  forced  sale  of  lands  when  clouds  are 
hanging  over  the  title.^^  It  is  the  duty  of  a  trustee,  before  making 
sale  of  the  trust  subject,  to  apply  to  a  court  of  equity  for  its  aid, 
whenever  necessary  to  remove  any  impediments  in  the  way  of  a  fair 
execution  of  his  trust ;  or  to  remove  the  clouds,  if  any,  on  the  title.  If 
the  trustee  fails  to  discharge  this  duty,  the  beneficiary  may  invoke 
the  aid  of  a  court  of  equity  for  that  purpose.'^  The  existence  of  a 
lien  for  a  small  paving  tax  is  not  such  a  cloud  on  the  title  as  to  war- 
rant the  enjoining  of  a  sale  under  a  deed  of  trust  given  for  the  price 
thereof,  as  the  trustee  can  be  compelled  to  pay  the  tax  out  of  the 
purchase-money.'^  Where  there  is  an  ejectment  suit  pending  against 
a  mortgagor  on  an  outstanding  title,  the  sale  will  be  enjoined  until 
the  action  in  ejectment  has  been  determined,'*  notwithstanding  the 
mortgage  contains  a  power  of  sale  not  requiring  a  foreclosure  by  ac- 
tion.'° 

§  1816.  Insolvency  of  trustee  or  mortgagor  as  ground  for  injunc- 
tion.— The  insolvency  of  the  trustee  in  a  deed  of  trust  is  no  ground 

''Armstrong  v.  Sanford,  7  Minn.  &c.  Loan  Assn.,  99  Va.  695,  40  S. 

49.  E.  25. 

=»Lane  v.  Tidball,   Gilmer    (Va.)  "^ Patch  v.  Monisett   (Va.),  22  S. 

130.    See  also  Morgan  v.  Glendy,  92  E.  173. 

Va.  86,  22  S.  E.  854.  "Price  v.  Lawton,  27  N.  J.  Eq. 

»»DeaIey  v.  Lake  (Tex.  Civ.  App.),  325,  affd.  28  N.  J.  Bq.  274;   Hile  v. 

131  S.  W.  441;    Hart  v.  Larkin,  66  Davison,  20  N.  J.  Bq.  228;  Glenn  v. 

W.  Va.  227,  66  S.  B.  331.  Whipple,  12  N.  J.  Bq.  50;  Van  Wag- 

"  Miller     v.      Argyle,     5     Leigh  goner  v.  McBwen,  2  N.  J.  Eq.  412. 

(Va.)  460;  Gay  v.  Hancock,  1  Rand.  "Peters  v.  Bowman,  98  U.  S.  56, 

(Va.)  72.    See  ante  §  1502.  25   L.   ed.   91;    Johnson  v.   Gere,  2 

'^  Glenn  V.  Augusta  Perpetual  Bldg.  Johns.  Ch.    (N.  Y.)    546;    Edwards 
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for  restraining  a  sale  of  the  property  upon  the  application  of  the 
grantor,  unless  it  is  shown  that  there  is  danger  that  the  trustee  will 
misapply  the  moneys  arising  from  the  sale.""  "Insolvency,  or  the  want 
of  a  large  capital,  by  no  means  implies  a  want  of  integrity  or  business 
capacity.  He  may  have  these  in  the  highest  degree  and  yet  be  poor."'^ 
But  upon  the  application  of  one  who  is  interested  in  the  disbursement 
of  the  money,  and  the  showing  of  sufficient  cause,  a  court  of  equity 
should  require  security  of  the  trustee  before  allowing  him  to  proceed 
with  the  execution  of  the  trust.^*  It  is  also  held  that  where  the  mort- 
gagor becomes  insolvent  and  goes  into  bankruptcy,  the  mortgagee 
who  is  not  compelled  to  go  in  under  the  act  may  proceed  to  sell  under 
the  power.^* 

§  1817.  Scarcity  of  money  or  business  depression. — The  fact  that 
at  the  time  of  the  proposed  sale  under  a  mortgage  or  trust  deed  money 
is  scarce,  and  that  the  terms  of  the  sale  require  a  large  cash  payment, 
is  no  ground  for  an  injunction;*"  nor  is  the  fact  that  there  is  a  gen- 
eral depression  in  business,  and  the  weather  inclement  at  the  season 
of  the  year  of  the  proposed  sale.*^  N'either  are  hard  times  a  ground 
for  setting  aside  a  sale  which  has  already  been  made.*^ 

§  1817a.  Where  trust  deed  covers  both  real  and  personal  property. 
— Eeal  and  personal  property  covered  by  a  trust  deed  should  be  sold 
together  when  that  is  necessary  to  get  a  fair  price.  And  a  contem- 
plated sale  by  the  trustee  of  the  realty  alone  which  would  result  in 
a  sacrifice'of  the  property  may  be  enjoined.*^  But  w4iere  a  trust  deed 
embraced  a  lot,  mill  machinery,  and  other  chattels,  which  were  sub- 
ject to  conflicting  liens  and  the  trustee  proposed  to  sell  property  not 
included  in  his  deed,  an  injunction  against  the  sale  was  properly 
issued.**    It  would  seem  that  a  grantee  of  land  subject  to  a  trust  deed 

V.  Bodine,  26  Wend.    (N.  Y.)    109.  ="  Gordon  v.  Ross,   11   Grant  Ch. 

But  see  Piatt  v.  Gilchrist,  3  Sandf.  (U.  C.)  124. 

Ch.  (N.  Y.)  118.  "Muller  v.  Stone,  84  Va.  834,  6  S. 

="Tooke  V.   Newman,  75   111.   215.  E.   223;    Muller  v.   Bayly,   21   Grat. 

"Tooke  V.   Newman,   75   111.   215,  (Va.)   521.      See    also    Caperton    v. 

Walker,  C.  J.  Landcraft,  3  W.  Va.  540. 

=>  Terry   v.    Fitzgerald,    32    Grat.  "Andersop  v.  White,  2  App.  Cas. 

843;  Hogan  v.  Duke,  20  Grat.  (Va.)  (D.  C.)  408;  Caperton  v.  Landcraft, 

244.    For  a  bond  required  of  a  com-  3  W.  Va.  540. 

plainant   in   such   a   case   and   the  "Jjipscomb  v.  New  York  Life  Ins. 

rights'  under  such  bond,  see  Foster  Co.,  138  Mo.  17,  39  S.  W.  465. 

V.    Goodrich,    127    Mass.    176.     See  "Anchor  Stove  Works  v.  Gray,  9 

also  Jackson  Co.  v.  Gardiner  Inv.  W.  Va.  469. 

Co.,  200  Fed.  113.  «  Draper  v.  Davis,  104  U.  S.  347, 

26  L.  ed.  783. 
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which  embraces  also  personal  property,  may  apply  to  have  the  per- 
sonal property  sold  first,  and  in  case  of  dispute  as  to  the  amount  due, 
may  enjoin  a  sale  of  the  land  in  order  to  ascertain  the  amount  due.*^ 

§  1818.  Master  or  referee  associated  with  mortgagee  in  making 
sale. — A  referee  or  master  may  be  associated  with  the  mortgagee  for 
the  purpose  of  insuring  a  fair  sale,  or  a  sale  of  only  enough  of  the 
premises  to  satisfy  the  mortgage  debt;  instead  of  enjoining  a  sale, 
where  there  is  apprehension  of  an  oppressive  or  improper  exercise 
of  it.*''  A  married  woman  may  exercise  a  power  of  sale  in  a  mort- 
gage given  her  before  her  marriage  without  the  co-operation  of  her 
husband  or  any  other  person.*' 

§  1819.  Eecovery  of  money  paid  under  duress. — Besides  these  rem- 
edies by  restraining  or  setting  aside  a  sale  improperly  exercised,  in 
case  a  mortgagor  is  obliged  to  pay  a  sum  not  properly  chargeable  to 
him,  in  order  to  prevent  the  sale  of  his  property  under  the  power,  he 
may  recover  back  the  money  so  paid  in  a  suit  at  law;  as,  for  instance, 
where  a  mortgagee  would  not  stop  a  sale  unless  the  mortgagor  would 
pay  an  extortionate  sum  for  expenses  then  incurred  in  the  proceedings 
to  sell,  and  the  mortgagor  paid  the  amount  under  protest.*^ 

§  1820.     Mortgagee's  damages  and  costs  when  wrongfully  enjoined. 

— The  mortgagee's  damages  and  costs  when  wrongfully  enjoined  are 
not  only  the  usual  taxable  costs  and  counsel  fees,  but  also,  when  the 
sale  does  not  yield  enough  to  satisfy  the  debt,  interest  on  it  while  the 
collection  of  it  was  suspended,  and  the  value  of  the  emblements  re- 
moved by  the  owner  in  the  meantime.*®  Where  the  owner  of  the 
equity  of  redemption,  upon  the  granting  of  a  temporary  injunction 
in  his  favor  against  a  sale  under  a  power  contained  in  a  second  mort- 
gage, was  required  to  execute  a  bond  to  the  mortgagee  conditioned 
that,  in  case  it  should  be  determined  that  the  mortgagee  was  entitled 
to  hold  the  premises  chargeable  for  the  payment  of  his  mortgage  in 
full,  the  obligor  should  pay  the  overdue  interest  thereon,  with  inter- 
est on  that  sum,  and  "keep  down  all  interest  accruing  or  accrued" 

'^Osburn  v.  Andre,  58  Miss.  609.  call    duress;    as   the    plaintiff   was 

*°Van     Bergen    v.     Demarest,    4  obliged  either  to  pay  it  or  to  suf- 

Johns.  Ch.   (N.  Y.)   37.  fer  her  estate  to  be  sold,  and  incur 

"Lide  V.  Park,  135  Ala.  131,  33  the  expense  and  risk  of  a  bill  in 

So.  175.  equity."      See       also      Vechte      v. 

"Close  V.   Phipps,   7   Man.   &  G.  Brownell,  8  Paige  (N.  Y.)  212. 

586.  Tindal,  C.  J.:  "The  money  was  "Aldrich  v.  Reynolds,  1  Barb.  Ch. 

obtained   by  what   the   law   would  (N.  Y.)  613. 
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on  the  first  mortgage;  and  subsequently  the  injunction  was  dissolved, 
the  bill  dismissed,  and  the  premises  sold  under  the  power  for  a  sum 
sufficient  to  pay  the  first  but  not  the  second,  mortgage  in  full, — it 
was  held  that  the  mortgagee  was  entitled  to  lecover  in  a  suit  upon 
the  bond,  the  interest  on  the  second  mortgage  having  been  paid,  the 
interest  accrued  on  the  first  mortgage  at  the  time  the  injunction  is- 
sued, as  well  as  the  interest  accruing  thereon  from  that  time  to  the 
dissolution  of  the  injunction,'"  but  not  afterward.'^  The  obvious 
purpose  of  the  clause  providing  that  the  owner  of  the  equity  of  re- 
demption should  pay  the  accrued  interest  on  the  first  mortgage  was, 
that,  while  the  second  mortgagee  was  restrained  from  selling,  the 
holder  of  the  first  mortgage  should  be  paid  the  interest  due  upon 
that  mortgage,  so  that  he  would  not  foreclose,  and  thereby  cut  off 
the  second  mortgagee."^  In  Mississippi  a  mortgagee  who  has  been 
wrongly  enjoined  is  by  statute  given  five  per  cent,  on  the  amount  se- 
cured as  damages.  These  damages  can  be  collected  although  the  in- 
junction suit  is  instituted  by  a  third  person,^'  or  although  a  super- 
sedeas has  been  taken.''*  They  are  not  allowable  where  the  injunc- 
tion was  wholly  inoperative  because  the  debt  was  not  due  and  the  sale 
was  not  delayed.^'  Where,  in  a  suit  to  enjoin  a  sale  under  a  power 
in  a  trust  deed,  the  court  decided  to  sell  the  property,  it  was  held 
proper  to  allow  a  claim  for  expenses  in  advertising  a  former  sale  of 
the  property  by  the  trustee,  where  such  former  sale  had  been  en- 
joined."* 

VI.   Personal  Notice  of  Sale 

Section  Section 

1821.  When  notice  necessary.  1823a.  Notice  to  occupant  of  prem- 
1821a.  Personal     notice     to     subse-  ises. 

quent  incumbrancers.  1824.  Waiver    of    notice    by    mort- 

1822.  Compliance     with     terms     of  gagor. 

power  of  sale.  1825.  Promise  to  give  notice. 

1823.  Notice  to  persons  under  dis-    1826.  Neglect  to  give  notice  ground 

ability.  for  setting  aside  sale. 


"Goodrich  v.   Foster,  131   Mass.    merce,  71  Miss.  858,  16  So.  238,  42 

217.  Am.  St.  503. 

"Foster   v.   Goodrich,  127    Mass.        "Burns  v.  Dreyfus,  69  Miss.  211, 

176.  11  So.  107,  30  Am.  St.  539. 

"'Goodrich  v.  Foster,  131  Mass.        ""People's  Bldg.  &  Loan  Assn.  v. 

217,  per  Endicott,  J.  McElroy,  72  Miss.   434,  17  So.   422. 

""Williams    v.    Bank  of     Com-        "Hogan  v.  Duke,  20  Grat.  (Va.) 

244. 
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§  1821.  When  notice  necessary. — No  notice  at  all  is  necessary  un- 
less made  so  by  statute,^  or  by  the  power  itself.^  The  statute  or  mort- 
gage usually  requires  that  the  sale  shall  be  at  public  auction,  but,  in 
the  absence  of  such  express  requirement,  the  sale  may  be  private.^ 
When  power  of  sale  provides  only  for  a  published  notice,  this  is  all 
that  any  one  interested  in  the  property  is  entitled  to,  unless  there  be 
an  agreement  for  an  express  notice.*  A  trustee  is  only  authorized  to 
make  sale  of  the  property  conveyed  in  such  manner  as  is  provided  by 
the  trust  deed,  and  where  there  is  no  provision  as  to  notice,  then  as  is 
required  by  the  statute.^  "The  maker  of  the  deed  of  trust  knew  that 
such  a  contingency  was  liable  to  occur  at  any  time  during  a  default 
of  payment;  and  if  he  had  wished  personal  notice  of  it  to  liimself  to 
be  a  condition  precedent  to  the  exercise  of  the  power  of  sale,  he  should 
have  so  provided  by  his  deed.  To  add  to  the  power  by  implication, 
such  a  condition  might  wrongfully  disappoint  the  expectation  of  the 
creditor.  The  creditor  as  well  as  the  debtor  had  an  interest  in  the  exe- 
cution of  the  power  of  sale.  The  terms  and  conditions  upon  which 
it  should  be  exercised  were  arranged  by  their  mutual  agreement.  Ac- 
cording to  the  contract  made  by  the  parties,  the  creditor  was  not  to 
be  subjected  to  a  longer  delay  than  forty  days  before  he  could  realize 
from  the  security  any  arrear  of  payment.  To  require  a  personal  no- 
tice to  the  debtor,  who,  at  the  time,  might  be  in  distant  or  unknown 
parts,  might  create  a  very  inconvenient  delay  in  the  collection  of  a 
claim  evidently  intended  by  the  parties  to  be  speedy;  and  the  cred- 
itor might  well  have  refused  to  accept  a  security  trammeled  with  such 

'Fischer  v.  Simon  (Tex.),  66  S.  371;  Meadors  v.  Johnson,  27  Okla. 
W.  882;  Georgi  v.  Juergen  (Tex.),  544,  112  Pac.  1121. 
66  S.  W.  873;  Marston  v.  Yaites  'Martin  v.  Paxson,  66  Mo.  260, 
(Tex.),  66  S.  W.  867;  Bell  v.  Will-  266,  per  Hough,  J.;  Mowry  v.  San- 
lams  (Tex.),  56  S.  W.  774.  See  also  born,  68  N.  Y.  153,  160,  per  An- 
Princeton  &c.  Co.  v.  Munson,  60  111.  draws,  J.  See  also  Griffin  v.  Ma- 
371;  Grove  v.  Great  Northern  Loan  rlne  Co.  of  Chicago,  52  111.  130. 
Co.,  17  N.  Dak.  352,  116  N.  "W.  345,  *Dyer  v.  Shurtleff,  112  Mass.  165, 
138  Am.  St.  707;  Davey  v.  Currant,  17  Am.  Rep.  77;  Hurt  v.  Kelly,  43 
1  De  G.  &  J.  535.  Mo.  238;    Carver  v.   Brady,   104   N. 

=  Davey  v.  Durrant,  1  De  G.  &  J.  Car.  219,  10  S.  E.  565;   Manning  v. 

535.    The  power  in  this  case  author-  Elliott,   92   N.   Car.   48;    Bridger   v. 

ized  a  sale  either  by  public  sale  or  Morris,    90    N.    Car.    32.      See    also 

private  contract.     Marston  v.  Brit-  Princeton  Loan  &c.  Co.  v.  Munson, 

tenham,  76  111.  611.    See  also  Hood-  60  111.  371. 

less  V.  Reid,  112   111.  105;    Canada  'Garrett    v.    Crawford,    128    Ga. 

Build.   Soc.  V.  Teeter,  19  Ont.  156;  519,  57  S.  E.  792,  119  Am.  St.  398; 

In   re   British   Canadian   Loan   Co.,  Shea  v.  Ballard,  61  W.  Va.  255,  56 

16  Ont.  15;   In  re  Gilchrist,  11  Ont.  S.  E.  472,  123  Am.  St.  981.     But  see 

537;    Garrett  v.  Crawford,  128  Ga.  Root  v.  Wheeler,  12  Abb.  Pr.  (N.  Y.) 

519,  57  S.  B.  792,  119  Am.  St.  398;  294;    Capehart  v.  Biggs,  77  N.  Car. 

Princeton  &c.  Co.  v.  Munson,  60  111.  261. 

33 — Jones  Mtg. — Vol.  III. 
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a  condition.""  But  where  a  mortgage  or  deed  of  trust  containing  a 
power  of  sale  provides  that  personal  notice  shall  be  given  to  the  debtor, 
the  provision  must  be  fully  complied  with  in  order  that  the  sale  may 
be  valid.'  In  no  case  is  an  actual  personal  notice  of  the  sale  to  the 
mortgagor  necessary  unless  this  is  provided  for  in  the  mortgage,  or  by 
statute,*  or  has  been  promised  in  some  other  way,*  or  is  due  to  the 
mortgagor  in  fairness  because  he  might  be  thrown  off  his  guard  by 
prior  acts  or  proceedings  of  the  mortgagee.^"  Where  there  is  no  statute 
requiring  the  creditor  to  give  notice  to  the  debtor  of  his  intention  to 
exercise  the  power  of  sale,  and  the  instrument  contains  no  provision 
in  reference  to  notice  other  than  that  the  time  and  place  shall  be  ad- 
vertised in  a  given  way,  no  other  notice  is  required  than  advertise- 
ment in  the  manner  prescribed  in  the  instrument.^^  When  the  power 
authorizes  a  sale  either  by  public  auction  or  private  contract,  the 
mortgagee  may  sell  by  private  contract  without  making  a  previous 
attempt  to  sell  by  auction.^^  The  deed  in  such  a  case  should  prop- 
erly refer  to  the  power  in  the  mortgage;  but  even  if  it  does  not  refer 
to  the  mortgage  or  the  power,  a  conveyance  by  the  mortgagee  will 
be  deemed  to  be  in  execution  of  the  power,  and  not  an  assignment 
of  the  mortgage,  if  the  note  secured  be  not  assigned  to  the  grantee.^^ 

"Princeton   Loan   &  Trust  Co.  v.  27  S.  W.  330.     The  same  is  true  in 

Munson,  60  111.  371,  375.  regard  to  a  purchaser  of  the  equity 

'  Chace  v.   Morse,   189   Mass.   559,  of    redemption.      Mclver    v.    Smith, 

76  N.  E.  142;  Carter  v.  Slocomb,  122  118   N.  Car.   73,   23   S.   E.   971.     In 

N.  Car.  475,  29  S.  E.  720,  65  Am.  St.  Capehart  v.  Biggs,  77  N.  Car.  261, 

714;    Meador   v.   Johnson,   27   Okla.  Pearson,  C.  J.,  says  that  the  mort- 

544,  112  Pac.  1121.  gagee  before  selling  ought  to  give 

'"Walker   v.    Boggess,    41   W.   Va.  the     mortgagor     reasonable     notice 

588,  23  S.  E.  550.  that  in  default  of  payment  he  -will 

"Princeton  Loan  &  Trust  Co.  v.  sell,  and  that  the  want  of  such  no- 
Munson,  60  111.  371.  "The  debtor  tice  Is  ground  for  enjoining  the 
himself  here  prescribed  the  kind  of  sale.  But  this  decision  is  all  -wrong, 
notice  which  should  be  given  in  case  It  takes  the  parties  under  guard- 
of  sale;  it  was  not  personal  notice,  ianship;  and  more,  it  makes  a  con- 
but  notice  by  advertisement  in  a  tract  for  them.  This  case  has  since 
newspaper.  To  say  that  a  further  been  overruled  on  this  point.  Man- 
personal  notice  was  required  by  im-  ning  v.  Elliot,  92  N.  Car.  48; 
plication  would  be  to  annex  a  con-  Bridgers  v.  Morris,  90  N.  Car.  32. 
dition  to  the  power  of  sale  which  See  also  Hoodless  v.  Reid,  112  111. 
the  maker  of  the  power  did  not  see  105;  Marston  v.  Brittenham,  76  111. 
fit  to  provide,  and  the  court  would  611. 

be  making  a  contract  for  the  par-  ^"Tartt  v.   Clayton,   109   111.   579; 

ties   instead    of   enforcing   the   one  Webber  v.  Curtis,  104  111.  309. 

made  by  themselves."    Per  Mr.  Jus-  "Garrett  v.   Crawford,    128    Ga. 

tice   Sheldon.     See   also   Ritchie  v.  519,  57  S.  B.  792,  119  Am.  St.  398. 

Judd,   137    111.    453,   27   N.    E.    682;  "  Davey  v.  Durrant,  1  De  G.  &  J. 

Cleaver  v.   Green,   107   111.   67;    Na-  535. 

tlons  V.  Pulse,  175  Mo.  86,  74  S.  W.  >»  Lanigan  v.  Sweany,  53  Ark.  185, 

1012;  Harlin  v.  Nation,  126  Mo.  97,  13  S.  W.  740. 
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The  rule  of  construction  in  regard  to  conveyances  containing  no  ref- 
erence to  a  power  is  now  generally  if  not  universally  declared  to  be 
that,  if  such  a  conveyance  would  have  some  effect  if  referred  to  an 
interest,  but  would  not  have  full  effect  without  reference  to  a  power, 
it  should  have  effect  by  virtue  of  the  power.^*  A  mortgage  is  not 
bound  to  adopt  any  other  mode  of  advertisement  and  sale  than  that 
specified  in  the  mortgage;  even  to  recover  upon  an  agreement  by  a 
third  person  that,  if  the  mortgagee  is  obliged  to  sell  the  mortgaged 
premises  for  breach  of  condition,  and  shall  advertise  and  sell  the  same, 
such  third  person  will  purchase  the  premises  and  pay  the  amount 
of  the  mortgage.  ^^ 

§  1821a.  Personal  notice  to  subsequent  incumbrancers. — A  junior 
incumbrancer  is  not  entitled  to  a  notice  of  the  sale.  "In  the  absence 
of  fraud  or  some  undue  advantage  being  taken,  the  law  imposes  no 
duty  upon  a  person  holding  a  prior  mortgage  or  deed  of  trust  to 
notify  the  holder  of  a  similar  subsequent  or  junior  lien  or  incum- 
brance upon  the  same  property  of  his  intention  to  sell  the  property 
under  his  mortgage  or  deed  of  trust."  ^^  But  notice  to  grantees  of  the 
mortgagor,  or  to  subsequent  incumbrancers,  is  sometimes  required  by 
statute  or  by  the  mortgage,  and  in  such  case  the  provision  must  be 
fully  complied  with.^^ 

§  1822.  Compliance  with  terms  of  power  of  sale. — All  the  essential 
requisites  of  the  power  must  be  strictly  complied  with;^*  and  when 

"  Warner  v.   Connecticut  Mut.  L.  "  Stickney    v.    Evans,    127    Mass. 

Ins.  Co.,  109  U.  S.  357,  27  L.  ed.  962,  202. 

3  Sup.  Ct.  350,  221;  Blagge  v.  Miles,  "  Hardwick  v.  Hamilton,  121  Mo. 

1  Story   (U.  S.)   426,  445-450;   Funk  465,   26   S.  W.   342.     See  also  Wat- 

V.  Eggleston,  92  111.  515;    Campbell  kins  v.  Booth,  55  Colo.  91,  132  Pac. 

V.  Johnson,   65   Mo.    439;     1    Sugd.  1141;    Mclver  v.  Smith,  118  N.  Car. 

Powers,  412-422.     "This  seems  rea-  73,  23  S.  E.  971;   Atkinson  v.  Wash- 

sonable  and  right,  for  the  grantor  ington   &c.   College,   54  W.   Va.    32, 

is  understood  in   equity  to   engage  46  S.  B.  253. 

with  his  grantee  to  make  his  con-  "Cutting  v.  Patterson,  82  Minn, 

veyance  as  effectual  as  he  has  power  375,  85  N.  W.  172;    Swain  v.  Lynd, 

to  make  it;    and  it  should  be  as-  74  Minn.  72,  76  N.  "W.  958;    Groffl 

sumed  that   he  acted  by  virtue  of  v.   Morehouse,   51    N.    Y.    503;    Os- 

whatsoever    right   enabled    him    to  trander  v.  Hart   (N.  Y.),  30  N.  E. 

discharge  his  full  undertaking,  and  504. 

his  act  will  be  so  referred.^    Per  "  Ormsby     v.     Tarascon,    3     Lit. 

Hemingway,     J.,     in     Lanigan     v.  (Ky.)    404;    Dana  v.   Farrington,  4 

Sweany,  53  Ark.  185,  13  S.  W.  740,  Minn.  433;  Gibson  v.  Jones,  5  Leigh 

who  states  the  rule  and  cites  the  (Va.)  370.    See  also  Hall  v.  Towne, 

authorities.     The  case  of  Pease  v.  45  111.  493;   Ingle  v.  Culbertson,  43 

Iron  Co.,  49  Mo.  124,  is  overruled  in  Iowa   265;    Sears   v.   Livermore,   17 

Campbell  v.   Johnson,   65   Mo.  439.  Iowa  297,  85  Am.  Dec.  564. 
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there  are  statutory  provisions  relating  to  the  notice  of  the  sale,  or  the 
conduct  of  it,  these  must  be  strictly  followed.  These  requirements 
of  the  power  and  of  the  statute  are  conditions  on  which  the  fore- 
closure depends,  and  if  not  fulfilled  the  sale  is  void.^^  The  statute  in 
force  atthe  time  the  mortgage  was  executed  governs,  and  the  rights 
of  the  parties  are  not  affected  by  a  subsequent  act.^"  Corporate  mort- 
gages usually  provide  for  a  continuance  of  default  for  a  certain  time 
after  notice  shall  be  given  to  the  mortgagor  of  intention  to  sell  under 
the  power.^^  A  strict  compliance  with  such  provision  is  essential  to 
a  valid  sale  under  the  power.^^  A  mortgage  or  deed  of  trust  on  cor- 
porate property  may  provide  for  foreclosure  without  resort  to  legal 
proceedings,  and  that  the  trustee,  upon  notice,  should  sell  the  prop- 
erty without  appraisement,  and  th,at  such  sale  should  be  a  bar  to  all 
the  rights  of  the  mortgagor.^*  "Where  the  mortgaged  property  ex- 
tended into  different  states,  a  sale  by  the  trustee  as  provided  by  the 
trust  deed  was  held  to  be  the  proper  remedy,  and  the  statutes  of  the 
different  states  regarding  advertising  could  be  complied  with  at  the 
same  time.^*  Under  a  statute  or  power  requiring  the  service  of  notice 
upon  the  mortgagor  and  others  interested  in  the  equity  of  redemption, 
a  sale  without  such  notice  does  not  bar  the  right  of  redemption  of  a 
person  entitled  to  it,  even  though  he  had  actual  notice  of  the  sale.  He 
is  entitled  to  the  legal  notice.^^  If  the  statute  provides  for  service  of 
notice  upon  the  personal  representative  of  a  deceased  mortgagor,  but, 
no  personal  representative  having  been  appointed,  service  is  made 
upon  his  heirs  at  law,  the  sale  is  valid  as  against  them.^° 

"Cole  V.  Moffit,  20  Barb.  (N.  T.)  Trust  Co.  v.  Fisher,  106  III.  189. 

18;  St.  John  V.  Bumpstead,  17  Barb.  =»iEtna  Coal  &c.  Co.  V.  Marting 

(N.   Y.)    100;    Cohoes   v.   Goss,   13  Iron  &c.  Co.,  127  Fed.  32,  61  C.  C. 

Barb.   (N.  Y.)   137;   King  v.  Duntz,  A.  396. 

11  Barb.    (N.  Y.)   191;    Van  Slyke  "Farmers'  Loan  &c.  Co.  v.  Bank- 

V.    Shelden,   9   Barb.    (N.   Y.)    278;  ers'  &c.  Tel.  Co.,  44  Hun  400,  9  N. 

Low  v.  Purdy,  2  Lans.  (N.  Y.)  422;  Y.  St.  347,  afed.  109  N.  Y.  342,  16  N. 

Childs   V.   Hill,   20   Tex.   Civ.   App.  E.  539. 

162,  49  S.  W.  652.     See  also  Shil-  =»  Root  v.  Wheeler,  12  Abb.  Pr.  (N. 

laber  v.  Robinson,  97  U.  S.  68,  24  L.  Y.)   294. 

ed.  967;  Brett  v.  Davenport,  151  N.  '"Bond  v.  Bond,  51  Hun  (N.  Y.) 

Car.  56,  65  S.  E.  611;  National  Loan  507,  4  N.  Y.  S.  569,  citing  in  support 

fie.  Co.  V.  Dorenblaser,  30  Tex.  Civ.  Anderson  v.  Austin,   34  Barb.    (N. 

App.  148,  69  S.  W.  1019.  Y.)  319;  Cole  v.  Moffit,  20  Barb.  (N. 

""  Smith  V.  Green,  41  Fed.  455.  Y.)    18;    King  v.   Duntz,   11   Barb. 

^See  ante  §  1191a.    Jones  on  Cor-  (N.  Y.)  191;  Van  Schaack  v.  Saun- 

porate  Bonds  &  Mortgages,   §   384.  ders,  32  Hun  (N.  Y.)  515;   Hubbell 

■^Robinson  v.  Alabama  &c.  Mfg.  v.  Sibley,  5  Lans.  (N.  Y.)   51;  and 

Co.,  48  Fed.  12.    See  also  Shillaber  criticising  Mackenzie  v.  Alster,  64 

V.  Robinson,  97  U.  S.  68,  24  L.  ed.  How.  Pr.   (N.  Y.)   388,  to  the  con- 

967;  Blgler  v.  Waller,  14  Wall.  (U.  trary.     In  Bond  v.  Bond,  51  Hun 

S.)    297,  20  L.  ed.  891;    Equitable  507,  4  N.  Y.  S.  569,  the  court  say: 
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§  1823.  Notice  to  persons  under  disability. — ^Wlien  the  notice  re- 
quired is  a  personal  notice  to  the  mortgagor  or  his  assigns,  if  fairly 
given  pursuant  to  the  power,  it  does  not  matter  that  the  person  upon 
whom  it  is  served  is  an  infant,  or  is  insane,  or  under  any  other  dis- 
ability.^' Thus  it  is  held  that  service  on  the  person  named  in  the 
power  is  valid  though  he  be  a  lunatic.^^ 

§  1823a.  Notice  to  occupant  of  premises. — ^Where  the  statute  pro- 
vides that  notice  of  the  foreclosure  sale  shall  be  served  on  the  per- 
son in  actual  occupation  of  the  premises,  the  provision  is  imperative, 
and  a  failure  to  comply  therewith  will  invalidate  the  sale.^*  But 
where  there  is  no  actual  occupancy  of  the  premises,  notice  need  not  be 
given  to  one  merely  acting  as  owner.^"  The  statute  is  complied  with 
by  service  of  notice  on  the  mortgagor  occupying  a  part  of  the  prem- 
ises, although  his  tenant,  occupying  another  part,  is  not  served.*^ 

§  1824.  Waiver  of  notice  by  mortgagor. — ^A  mortgagor  can  not 
waive  notice  for  others.  If  those  claiming  under  the  mortgagor  are 
entitled  to  notice,  he  can  not  waive  it  as  against  them  and  consent  to 
a  sale.^^  But  he  may  waive  it  for  himself.^^  Where  the  instrument 
expressly  waives  notice,  it  may  be  dispensed  with  altogether.'*  And 
where  notice  has  been  dispensed  with,  the  fact  that  the  mortgagee 
gives  notice  to  some  of  the  parties  interested  does  not  make  it  neces- 
sary to  give  notice  to  all.'^  Where  a  statute  provides  for  notice  in  a 
certain  form  or  manner,  this  does  not  prevent  the  parties  from  con- 
tracting for  such  additional  notice  as  they  may  deem  proper. '°  Where 
the  debtor  knew  of  the  posting  of  notices  of  a  sale,  was  present  at  the 
sale,  and  approved  it,  he  thereby,  in  the  absence  of  fraud  or  collusion, 
made  the  sale  his  own  act,  and  waived  any  defects  as  to  notice.^' 

"The  spirit  of  the  statute  is,  that  v.  Mclntyre,  45  Minn.  526,  48  N.  W. 

notice  shall  be  given  to  those  whose  402;   Heath  v.  Hall,  7  Minn.  315. 

Interests   are   to   be    affected.      The  '"Moulton   v.    Sidle,   52   Fed.   616. 

spirit  of   the   statute  is   respected,  ='  Holmes  v.  Crummett,  30  Minn, 

though   its   letter  be   not  observed,  23,  13  N.  W.  924. 

by  service  upon  parties  in  interest.  °^  Forster  v.  Hoggart,  15  Q.  B.  155. 

The    letter    killeth,    but   the   spirit  ==Maulsby   v.    Barker,   3    Mackey 

maketh  alive."  (D.  C.)  165. 

"Tracey    v.    Lawrence,    2    Drew.  "Lyon  v.   Ryerson,   17   Ont.   Pr. 

403.     See  also  Bartlett  v.  Jull,  28  516. 

Grant  Ch.   (U.  C.)   140.  "^In  re  British  Canadian  Loan  &c. 

^Mellerst  v.  Keen,  27  Beav.  236;  Co.,  16  Ont.  15. 

Robertson   v.   Lockie,    15    Sim.   285.  ^Chamberlain  v.  Trammell   (Tex. 

^•Cutting  V.   Patterson,   82   Minn.  Civ.  App.),  131  S.  W.  227. 

375,  85  N.  W.  172;   Swain  v.  Lynd,  "Walker   v.     Taylor     (Tex.     Civ. 

74  Minn.  72,  76  N.  W.  958;    Casey  App.),  142  S.  W.  31. 
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§  1825.  Promise  to  give  notice. — If  a  mortgagee  voluntarily  prom- 
ises the  mortgagor  not  to  sell  under  the  power  without  notice  to  him, 
there  being  no  consideration  for  the  promise,  it  is  not  legally  binding 
upon  him,  and  he  may  sell  under  the  power,  or  assign  the  mortgage 
to  others  who  may  sell  without  giving  notice,  and  such  assignees  are 
not  liable  to  action  for  depriving  the  mortgagor  of  his  equity  of  re- 
demption, even  if  they  obtained  the  assignment  by  fraud  and  false- 
hood.^* The  promise  of  the  mor+gagee  would  not  bind  his  assignee 
or  a  purchaser  at  the  sale  who  had  no  knowledge  of  it.  But  a  sale 
by  the  person  who  made  such  promise,  without  giving  the  promised 
notice,  would  be  set  aside  unless  a  bona  fide  purchaser  had  acquired 
title  by  receiving  a  deed  before  any  proceedings  to  set  the  sale  aside 
were  begun.^'  But  the  sale  will  not  be  set  aside  on  the  ground  of 
such  a  promise  when  the  evidence  as  to  the  promise  is  conflicting,  and 
the  conduct  of  the  debtor  after  the  sale  has  been  inconsistent  with  his 
reliance  upon  such  promise.*"  A  failure  to  comply  with  a  voluntary 
promise  to  give  personal  notice  is  no  ground  for  impeaching  a  sale 
at  the  instance  of  a  subsequent  incumbrancer  where  publication  is 
the  only  notice  required.*^  But  if  a  mortgagee  has  promised  a  junior 
mortgagee  or  any  one  claiming  under  the  mortgagor  that  he  will 
notify  him  if  he  should  wish  to  enforce  the  mortgage,  or  that  he  will 
give  him  an  account  of  his  claim,  his  entry  and  foreclosure  without 
such  special  notice  is  fraudulent,  and  the  right  to  redeem  remains 
open  to  such  party  until  the  stipulated  notice  is  given  or  account 
rendered,  the  property  remaining  in  the  hands  of  the  mortgagee  who 
promised  to  give  such  notice.*^ 

§  1826.  Neglect  to  give  notice  ground  for  setting  aside  sale. — Neg- 
lect to  give  notice  may  be  ground  for  setting  aside  a  sale.  Where  the 
owner  of  the  equity  of  redemption  gave  money  to  the  mortgagor  to 
pay  an  instalment  of  interest,  but  the  mortgagor  did  not  pay  it  over 
to  the  mortgagee,  and  the  owner  being  informed  that  the  mortgagor 
had  not  paid  the  interest  sent  word  to  the  mortgagee's  attorney  that 
if  the  mortgagor  did  not  pay  the  interest  he  would,  and  the  mort- 

»« Randall   v.   Hazelton,   12   Allen  "Tisomlngo   Sav.   Inst.   V.    Duke 

(Mass.)  412.  (Miss.),  1  So.  165. 

""-Pestel  V.  Primm,  109   111.   353;  *^  Rutherford  v.  Williams,  42  Mo. 

Cassady  v.  Wallace,  102  Mo.  575,  15  18;   Clarkson  v.  Creely,  40  Mo.  114, 

S.  W.  138.    See  also  Tartt  v.  Clay-  35  Mo.  95;  Green  v.  Cross,  45  N.  H. 

ton,  109  111.  579;  Clevenger  v.  Ross,  574;    Hall   v.    Cushman.   14   N    H. 

109  111.  349.  171.                                    ' 

"Halrston  v.  Ward.   108   111.   87. 
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gagee  afterward,  without  giving  notice  to  the  owner,  sold  the  estate, 
although  the  mortgagee  acted  in  good  faith  and  in  exact  conformity 
to  the  provisions  of  the  mortgage,  and  sold  the  estate  to  a  purchaser 
who  in  good  faith  was  the  highest  bidder  at  the  sale,  no  deed  having 
been  delivered,  the  sale  was  set  aside  in  equity  on  the  ground  that, 
after  it  became  evident  that  the  mortgagor  would  not  pay,  notice 
should  have  been  given  to  the  owner.*" 

VII.    Publication  of  Notice 

Section-  Section 

1827.  Notice  by  publication  In  gen-    1833.  Change  of  statute  as  to  length 

eral.  of  notice. 

1828.  Lex  rel  sitae.  1834.  How    long    after    publication 

1829.  Fairness  required.  sale  may  be. 

1830.  Burden  of  proof  as  to  notice.  1835.  Selection  of  newspaper. 

1831.  Nbtice    published    before    de-  1836.  Place  of  publication. 

fault.  1837.  Posting  in  public  places. 

1832.  Effect  of  assignment  of  mort-    1838.  Length  of  time  of  publication. 

gage    after    first    advertise- 
ment. 

§  1827.  Notice  by  publication  in  general. — The  notice  usually  re- 
quired in  powers  of  sale  is  a  publication  for  a  certain  length  of  time 
in  one  or  more  newspapers  published  in  the  county  in  which  the  prem- 
ises are  situate.  As  will  be  seen  by  reference  to  the  statutes  relating 
to  power  of  sale  mortgages,  the  substance  of  the  notice  and  the  man- 
ner of  giving  it  are  prescribed  in  several  states;  and  where  this  is 
the  case  the  requirements  of  the  statute  must  be  strictly  followed, 
whatever  may  be  the  terms  of  the  power.^  Where  the  statute  requir- 
ing notice  to  be  given  in  a  certain  way  is  not  complied  with,  and 
the  sale  is  for  a  grossly  inadequate  price,  the  irregularity  as  to  notice 
renders  the  sale  invalid.^  If  the  notice  complies  with  all  the  require- 
ments of  the  statute  it  will  not  be  void  for  errors  or  omissions  in 
other  respects  which  are  not  misleading."  The  power  may  impose  ad- 
ditional obligations,  but  can  not  take  away  any  of  those  imposed  by 
statute;  as,  for  instance,  a  private  sale,  though  expressly  authorized 

"Drinan    v.    Nichols,    115     Mass.  440,  17  N.  E.  812;  Reading  V.  Water- 

353.  man,   46   Mich.   107,   8   N.   "W.    691; 

•  Shillaber  v.  Robinson,  97  U.  S.  Mitchell  v.  Nodaway  County,  80  Mo. 

68,  24  L.  ed.  967.     See  also  Reading  257;   Judd  v.  O'Brien,  21  N.  Y.  186; 

V.  Waterman,  46  Mich.  107,  8  N.  W.  McCardia   v.    Billings,    10    N.    Dak. 

691.  373,  87  N.  W.  1008,  88  Am.  St.  729; 

^National  Loan  &c.  Co.  v.  Doren-  Iowa  Inv.  Co.  v.  Shepard,  8  S.  Dak. 

blaser,  30  Tex.  Civ.  App.  148,  69  S.  332,  66  N.  W.  451;  Nau  v.  Brunette, 

"W.  1019.  79  Wis.  664,  48  N.  W.  649. 

^Sawyer   v.    Bradshaw,    125    111. 
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by  the  mortgage,  -would  not  bar  the  equity  of  redemption  when  a  sale 
at  public  auction,  after  giving  specified  notices,  is  required  by  statute.* 
It  has  been  held  that  a  foreclosure  according  to  the  statutory  require- 
ment is  valid  even  vrhen  the  power  imposes  additional  requirements.' 
In  the  absence  of  statutory  requirements,  the  kind  of  notice,  the  place 
where  it  shall  be  given,  the  time  when  it  shall  be  given,  and  the  dura- 
tion or  number  of  publications,  are  properly  subjects  of  contract  be- 
tween the  parties,  and  their  agreement  is  binding  upon  them."  The 
parties  may  agree  that  the  notice  shall  be  published  in  a  county  or 
state  other  than  that  in  which  the  land  is  situated ;  or  they  may  agree 
to  dispense  with  notice  altogether. 

§  1828.  Lex  rei  sitae. — Statutes  regulating  the  foreclosure  of  mort- 
gages have  no  application  to  mortgages  of  real  estate  situated  out  of 
the  state  where  the  statute  was  enacted.'  The  court  can  not  in  such 
case  interfere  with  or  control  a  sale  made  within  the  state  according 
to  such  terms  as  the  parties  have  agreed  upon  in  the  power,  unless 
it  appears  that  these  terms  are  contrary  to  the  statutes  or  law  of  the 
state  or  county  where  the  land  is  situated,  or  that  there  is  some  ille- 
gality in  the  proceedings  to  sell.  The  parties  to  a  mortgage  have 
the  power,  in  the  absence  of  any  statute  regulation,  to  agree  upon  the 
manner  in  which  the  property  may  be  sold  to  realize  the  security. 
Therefore  a  sale,  after  specified  notices  in  the  city  of  New  York,  of 
lands  situate  in  Colorado,  authorized  by  mortgage,  can  not  be  re- 
strained by  the  courts  of  New  York  as  being  in  conflict  with  the 

'  Lawrence  v.  Farmers'  Loan  &c.  vent  the  parties  agreeing  upon  a  dif- 
Cc,  13  N.  Y.  642;  Maxwell  v.  New-  ferent  mode  of  giving  notice  U  they 
ton,  65  Wis.  261,  27  N.  "W.  31.  A  wish  to.  Knapp  v.  Anderson,  89 
doubt  has  been  expressed  whether  Md.  189,  42  Atl.  933.  A  similar 
this  decision  should  be  extended  to  statutory  provision  in  another  state 
any  requirement  other  than  a  sale  directing  that  property  should  be 
at  public  auction;  whether  a  compli-  sold  in  the  county  where  it  was  lo- 
ance  with  the  statute  in  any  other  cated  was  held  to  override  a  stip- 
respect  is  necessary;  as,  for  in-  ulation  in  the  deed  that  it  should 
stance,  whether  compliance  with  a  be  sold  in  another  county.  The  stat- 
provision  in  a  power  that  the  no-  ute  was  read  into  the  deed  of  trust 
tice  of  sale_  shall  be  for  a  shorter  and  controlled  when  any  of  the  pro- 
time,  and  In  a  different  manner,  visions  in  the  deed  conflicted  with 
from  that  requiredi  by  sta,tute,  it.  Kerr  v.  Galloway,  94  Tex.  641, 
would  not  be  sufficient  Elliott  v.  64  S.  W.  858.  See  also  Chamberlain 
Wood,  53  Barb.  (N.  Y.)  285,  305,  45  v.  Trammell  (Tex.  Civ.  App.),  131 
N.  Y.  71.     The  parties  could  not  au-  S.  W.  227. 

thorize  a  sale  of  the  property  out-  » Butterfield  v.  Farnham,  19  Minn. 

side  of  the  county  in  contravention  85. 

?L*^^^*^*i^*^'    Webb  V.  Haeffer,  53  'Martin   v.    Paxson.    66    Mo.    260. 

Md.  187.     But  the  statute  prescrlb-  See  also  Nichols  v.  Hoxie,  33  R.  I. 

ing  a  certain  time  and  mode  of  pub-  77,  80  Atl.  186. 

licatlon  have  been  held  not  to  pre-  'Elliott  v.   Wood    45   N    Y    71- 
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statutes  of  that  state.    The  only  ground  of  interference  would  be  that 
the  sale  provided  for  was  in  conflict  with  the  laws  of  Colorado.^ 

§  1829.  Fairness  required. — In  giving  the  .notice  the  mortgagee  is 
required  to  act  in  a  businesslike  manner,  with  a  view  to  obtain  as 
large  a  price  as  he  reasonably  can  with  due  diligence  on  his  part,  and 
in  common  fairness  toward  the  mortgagor.  °  So  far  as  the  deed  leaves 
any  matters  pertaining  to  the  exercise  of  the  power  to  the  discretion 
of  the  mortgagee  or  trustee,  a  fair  and  honest  exercise  of  his  judgment 
is  demanded.^"  Thus  where  the  power  of  sale  does  not  designate  the 
newspaper  in  which  the  notice  of  sale  is  to  be  published,  the  selection 
of  the  newspaper  for  this  purpose  is  left  to  the  discretion  of  the  trus- 
tee or  mortgagee,  with  the  understanding  that  he  act  in  good  faith.^^ 
And  a  provision  requiring  notice  of  sale  to  be  posted,  does  not  con- 
template that  the  trustee  shall  personally  post  the  notice.^^  The  pro- 
visions of  the  power  and  of  any  statutes  regulating  the  exercise  of  it 
must  be  strictly  complied  with  ;^^  but  at  the  same  time  such  strictness 
and  literal  compliance  should  not  be  exacted  as  would  destroy  the 
power  and  render  the  intended  security  valueless.^*  A  substantial 
compliance  with  the  provisions  is  all  that  is  required  in  order  to  pass 
a  good  title  to  the  purchaser  at  the  sale,  the  burden  of  proof  being 

Central   Gold   Mining   Co.  v.   Piatt,  Sherwood  v.  Reade,  7  Hill   (N.  Y.) 

3  Daly  (N.  Y.)   263.  431;  Lunsford  v.  Speaks,  112  N.  Cari 

« Carpenter  v.   Black  Hawk  Gold  608,  17  S.  E.  430.  In  Pierce  v.  Grim- 
Mining  Co.,  65  N.  Y.  43.  ley,  77  Mich.  273,  281,  43  N.  W.  932, 

•Meacham  v.   Steele,   93  111.  135;  Campbell,  J.,  said:     "The  introduc- 

Hoffman  v.  Anthony,  6  R.  I.  282,  7  tion   of   powers   of  sale   into  mort- 

Am.  Dec.  701;    Mathie  v.  Edwards,  gages  was,  as  Is  well  known,  a  de- 

2  Coll.  465.     See  also  Wood  v.  Lake,  vice  to  escape  redemption;    but  in 

62  Ala.  489;    Waller  v.  Arnold,   71  this    country,    from    the    beginning 

111.   350;    Warehime  v.    Carroll   Co.  the  legislatures  have  stepped  in,  and 

Bldg.   Assn.,   44   Md.   512;    Doyle  v.  so    regulated   the   sales   as  to   give 

Howard,  16  Mich.  261;    Lee  v.  Ma-  them  proper  publicity,  and  usually 

son,   10   Mich.   403;    Givens   v.   Mc-  made  them  subject  to  some  reasona- 

Cray,  196  Mo.  306,  90  S.  W.  374,  113  ble   redemption.     As   in    all    other 

Am.  St  736;  Thompson  v.  Commis-  cases  of  remedy  by  act  of  the  party, 

sioners,  79  N.  Y.  54.  it  has  been  held  that  every  essen- 

"  Ingle  v.  Culbertson,  43  Iowa  265.  tial  provision  of  law  shall  be  com- 

"  Ingle    V.     Culbertson,     43    Iowa  plied  with,  and  so  appear.     Parties 

265;     Thompson    v.    Hey  wood,    129  may    add    to    these    conditions   but 

Mass.   401.  can   not   dispense  with  them."   See 

"Roe  V.  Davis   (Tex.  Civ.  App.),  also  Ford  v.  Nesbitt,  72  Ark.  267,  79 

142  S.  W.  950.  S.  W.  793 ;  Welsh  v.  Cooley,  44  Minn. 

"Wood  V.  Lake,  62  Ala.  489;  Hahn  446,  46   N.  W.    908;     Bausman    v. 

V.  Pindell,  1  Bush   (Ky.)   538;    He-  Kelly,  38  Minn.  197,  36  N.  W.  333, 

bert  V.  Bulte,  42  Mich.  489,  4  N.  W.  8  Am.  Rep.  661;  McCollum  v.  Jones 

215;  Doyle  v.  Howard,  16  Mich.  261;  (Tex.  Civ.  App.),  141  S.  W.  1030. 
Lee  V.  Mason,  10  Mich.  403;  Thomp-        "Waller  v.  Arnold,  71  111.  350. 
son  V   Commissioners,  79  N.  Y.  54; 
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cast  upon  the  purchaser  unless  the  recitals  in  the  deed  to  him  show 
a  compliance  with  the  requirements  of  the  law.^^  The  proceedings 
may  he  regarded  as  ex  parte,  and  the  mortgagor  may  be  divested  of 
his  estate  without  his  knowledge  and  without  his  consent  other  than 
that  contained  in  the  mortgage  itself.  But  under  a  statute  providing 
for  a  certain  notice  of  sale  in  case  the  parties  fail  to  provide  for  a  no- 
tice in  the  deed,  it  has  been  held  that  the  notice  prescribed  by  statute 
may  be  used  in  case  the  mode  of  notice  agreed  upon  in  the  mortgage 
is  impossible;  as  where  this  required  an  advertisement  every  other 
day  in  some  newspaper  published  in  the  county,  when  there  was  no 
paper  other  than  two  weekly  papers  published  in  the  county.^^ 

§  1830.  Burden  of  proof  as  to  notice. — ^When  the  validity  of  a  sale 
under  a  power  is  questioned,  on  the  ground  that  the  advertisement  of 
the  sale  was  not  made  in  pursuance  of  the  deed,  the  better  opinion 
is  that  in  an  action  at  law  it  will  be  presumed,  after  the  execution  of 
a  deed  under  the  power  of  sale  to  the  purchaser,  that  all  the  terms  of 
the  power  and  all  requirements  as  to  notice  have  been  complied  with. 
Certainly,  in  an  action  of  ejectment  by  the  purchaser  against  the 
grantor  or  other  person  in  possession,  no  evidence  aside  from  the  deed 
to  such  purchaser  and  the  recitals  in  it  is  necessary  to  show  title  and 
right  of  possession  in  the  plaintiff.^''  It  would  seem,  moreover,  that 
the  defendant  would  not  be  permitted  to  prove  that  notice  of  sale  was 
not  given  under  the  power,  because  the  deed  would  confer  upon  the 
purchaser  the  legal  title  to  the  land.^*  Yet  it  has  been  held  in  a  few 
cases  in  equity,  that  the  burden  of  proving  a  proper  advertisement 
rests  upon  the  purchaser  or  other  party  insisting  upon  the  sale,^*  and 
that  recitals  in  a  deed  made  by  the  person  clothed  with  the  power  in 
execution  of  it  are  no  evidence  of  compliance  with  the  prerequisites  to 

"  Smith  V.  Provin,  i  Allen  Y.)  100;  Bradley  v.  Chester  Val.  R. 
(Mass.)  516;  Roarty  v.  Mitchell,  7  Co.,  36  Pa.  St.  141;  Allen  v.  Court- 
Gray  (Mass.)  243;  Tyler  v.  Her-  ney  (Tex.),  58  S.  W.  200  (quoting 
ring,  67  Miss.  169,  6  So.  840,  19  Am.  text);  Lallance  v.  Fisher,  29  W.  Va. 
St.  263;  Bradley  v.  Chester  Val.  R.  512,  2  S.  E.  775;  Dryden  v.  Ste- 
Co.,  36  Pa.  St.  141.  phens,  19  W.  Va.  1. 

"  Warehime  v.   Carroll   Co.   Bldg.  ^  Fulton  v.  Johnson,  24  "W.  Va.  95, 

Assn.,  44  Md.  512.  108,  per  Green,  J.;  Windett  v.  Hurl- 

"  Savings  and  Loan  Soc.  V.  Deer-  but,  115  111.  403;  Lunsford  v. 
Ing,  66  Cal.  281.  See  also  Smith  v.  Speaks,  112  N.  Car.  608,  17  S.  B.  430 
Provin,  4  Allen  (Mass.)  516;  Roarty  (quoting  text).  See  post  §  1895. 
V.  Mitchell,  7  Gray  (Mass.)  243;  ^'Wood  v.  Lake,  62  Ala.  489;  Gib- 
White  V.  Stephens,  77  Mo.  452;  son  v.  Jones,  5  Leigh  (Va.)  370. 
Lunsford  v.  Speaks,  112  N.  Car.  608,  Proof  of  publication  by  production 
17  S.  E.  430  (quoting  text);  Root  of  copies  of  the  newspaper.  Mc- 
V.  Wheeler,  12  Abb.  Pr.  (N.  Y.)  294;  Gammon  v.  Detroit  L.  &c.  R.  Co., 
John  v.  Bumpstead,   17   Barb.    (N.  103  Mich.  104,  61  N.  W.  273. 
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a  valid  sale.^"  The  recitals  in  a  trustee's  deed  are  prima  facie  proof 
of  the  matters  stated  therein,  but  not  conclusive.^^  A  recital  in  the 
deed  that  notice  of  the  sale  was  made  by  posting  a  public  notice  on 
the  courthouse  door  does  not  render  the  deed  void  for  want  of  notice, 
but  the  purchaser  may  prove  that  prior  notice  was  given.^^  On  a  bill 
to  set  aside  a  sale  on  the  ground  that  the  notice  of  sale  was  defective, 
and  was  published  in  an  obscure  paper,  the  burden  of  proving  these 
defects  rests  with  the  complainant.^'  It  is  presumed  that  the  terms 
and  conditions  of  the  deed  of  trust  or  mortgage  were  complied  with 
and  notice  of  sale  properly  given;  though  this  presumption  arising 
from  the  deed  under  the  power  and  its  record  may  be  rebutted  in 
equity  by  proof  to  the  contrary.^*  A  sale  is  not  rendered  defective  by 
the  fact  that  it  is  twice  advertised,  in  case  the  second  advertisement  is 
rendered  necessary  by  a  defect  in  the  first  notice,  and  no  sale  is  made 
Tinder  the  first  notice,  and  it  is  not  shown  that  any  one  was  misled 
by  it.2= 

§  1831.  Notice  published  before  default. — A  notice  of  sale  pub- 
lished before  any  default  has  occurred  in  the  condition  of  the  mort- 
gage is  ineffectual  and  void,  and  a  sale  under  it  invalid.^"  Equally 
ineffectual  would  be  a  publication  after  the  time  fixed  for  the  sale. 
For  these  reasons  it  has  been  necessary  to  determine  in  some  cases 
when  a  publication  takes  place.  The  time  of  publication  and  the  date 
of  the  paper  are  not  always  or  necessarily  the  same ;  and  in  the  case  of 
newspapers  published  weekly,  it  is  the  general  practice  to  issue  a  por- 
tion, at  least,  of  the  copies  printed  in  advance  of  the  date  of  the 
paper.  In  case  of  a  newspaper  dated  Saturday,  the  whole  edition 
of  which,  except  a  small  fraction,  is  either  delivered  by  carriers  to 
subscribers,  or  deposited  in  the  postoflBce  on  Friday,  the  publication 
is  undoubtedly  on  Friday.  When  the  proprietor  of  the  paper  sends 
the  copies  out  or  mails  them,  they  pass  beyond  his  control,  and  the 
publication  is  complete.  The  fact  that  a  small  portion  of  the  edition 
is  not  issued  till  Saturday  is  not  material.    It  is  not  necessary  that  a 

""Wood  V.  Lake,  62  Ala.  489.  »^ Adams    v.    Zellner    (Tex.    Civ. 

="  Jackson  v.  Tribble,  156  Ala.  480,  App.),  174  S.  W.  933. 
47  So.   310;    Clark  v.   Johnson,   155        "  Tartt  v.  Clayton,  109  III.  579. 
Ala.  648,  47  So.  82;  Knox  v.  Gibson,        ^  Burke  v.  Adair,  23  W.  Va.  139. 
23  Colo.  App.  402,  128  Pac.  470;  Em-        ==  Ritchie  v.  Judd,  137  111.  453,  27 

pire  Ranch  Co.  v.  Howell,  22  Colo.  N.  E.  682. 

App.  389,  125  Pac.  592;  "Washington        ''"Gustav.  Adolph.  Bldg.  Assn.  v. 

County  R.  Co.  v.  Canadian  Colored  Kratz,  55  Md.  394;  Long  v.  Long,  79 

Cotton  Mills  Co.,  104  Maine  527,  72  Mo.  644;    Potomac  Mfg.  Co.  v.  Ev- 

Atl.  491.  ans,  84  Va.  717,  6  S.  E.  2. 
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notice  should  appear  in  every  copy  of  the  whole  edition  regularly 
printed  and  published  in  order  to  constitute  a  publication.  In  such 
case,  therefore,  if  Friday  be  the  last  day  for  payment,  the  debtor 
would  have  the  whole  of  the  business  hours  of  that  day  in  which  to 
make  payment,  and  the  publication  would  be  in  advance  of  the  default, 
and  would  be  ineffectual  as  the  first  publication  of  the  notice.^^  If 
such  a  publication  before  default  is  one  of  the  requisite  number  of 
publications  prior  to  the  time  appointed  for  the  sale,  a  subsequent 
postponement  of  the  day  of  sale  for  a  week  does  not  cure  the  defect, 
even  if  the  notice  be  again  published,  because  neither  the  notice  fixed 
for  the  day  of  sale  in  the  first  place,  nor  that  for  the  adjourned  day, 
is  published  for  the  requisite  number  of  weeks  before  the  sale.^* 
Where,  by  the  terms  of  the  power,  the  sale  is  not  to  be  made  until 
after  default  has  continued  for  a  certain  time,  publication  before  the 
period  of  grace  has  elapsed  is  premature  and  void.^*  In  the  absence 
of  a  requirement  in  the  mortgage  containing  a  power  of  sale  that  the 
notice  state  that  there  was  a  default  in  the  payment  of  the  debt,  the 
notice  need  not  contain  such  statement.*" 

§  1832.     Effect  of  assignment  of  mortgage  after  first  adrertisement. 

— An  assignment  of  the  mortgage,  or  of  any  interest  in  it,  after  the 
first  advertisement  of  the  sale,  and  before  the  day  of  sale,  invalidates 
the  sale  if  the  assignee  continues  the  advertisement  and  sells  under  it, 
instead  of  advertising  anew  in  his  own  name.*^  This  is  upon  the 
ground  that  by  the  assignment  the  mortgagee  ceased  to  have  any  in- 
terest in  the  mortgage ;  and  that  the  power  can  not  be  separated  from 
the  interest  in  the  land,  and  exercised  by  one  having  no  interest  what- 
ever in  the  mortgage.  The  assignment,  moreover,  vests  the  legal  in- 
terest of  the  mortgage  in  the  assignee,  and  the  power  necessarily 
passes  with  it  unless  expressly  reserved.  "An  advertisement  in  the 
name  of  the  mortgagee  in  this  case  can  have  no  greater  force  or 
effect  than  if  it  had  been  made  in  the  name  of  a  third  person,  a 
stranger  to  all  the  parties  in  interest,  which  would  be  none  at  all.'"^ 
Where  there  has  been  an  assignment  of  the  mortgage  the  notice  should 
specify  the  name  of  the  assignee  and  be  signed  by  him.^^    The  admin- 

"  Pratt  v.  Tlnkcom,  21  Minn.  142.  aid,  54  Minn.  1,  55  N.  "W.  864;  fol- 

=' Pratt  v.  Tlnkcom,  21  Minn.  142.  lowed    in    Merrick    v.    Putnam,    73 

"Macon  &c.  R.  Co.  v.  Georgia  R.  Minn.  240,  75  N.  W.  1047.    See  also 

Co.,  63  Ga.  103.  Bisenberg  v.  Gallagher,  32  R.  I.  389, 

"  Drake  v.  Rhodes,  155  Ala.  498,  79  Atl.  941. 

46  So.  769,  130  Am.  St.  62.  w  Nlles  v.  Ransford,  1  Mich.  338, 

"  Nlles  V.  Ranaford,  1  Mich.  338,  51  Am.  Dec.  95,  per  Wing,  J. 

51  Am.  Dec.  95;  Dunning  v.  McDon-  »» Roche  v.  Farnsworth,  106  Mass. 
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istrator  of  a  deceased  mortgagee,  being  assignee  by  act  of  law,  may 
sign  the  notice  of  sale  as  the  assignee  of  the  mortgagee.^* 

§  1833.  Change  of  statute  as  to  length  of  notice. — The  statute  in 
force  at  the  time  publication  is  made,  and  not  the  one  in  force  when 
the  mortgage  was  executed,  must  be  followed  in  respect  to  publication 
of  notice.^^  It  is  within  the  power  of  a  legislature  to  change  an  exist- 
ing law  which  requires  the  notice  under  a  power  of  sale  to  be  pub- 
lished for  a  certain  length  of  time  before  the  sale,  by  providing  for  a 
shorter  time  of  publication,  and  such  a  law  is  not  unconstitutional  as 
applied  to  mortgages  existing  at  the  time  of  its  passage.^"  It  does  not 
impair  the  obligation  of  the  contract.  It  operates  upon  the  remedy 
only,  and  it  does  not  in  such  operation  impair  or  take  away  the  right 
of  the  mortgagee  to  enforce  the  obligation.  The  time  of  notice  might 
be  lengthened,  and  the  remedy  rendered  less  speedy  and  convenient, 
without  impairing  the  obligation.  If  there  is  still  a  substantial  obli- 
gation left,  that  is  sufiBcient. 

§  1834.  How  long  after  publication  sale  may  be. — In  the  absence 
of  any  express  provision  in  regard  to  the  time  at  which  a  sale  shall 
be  made  after  the  publication  of  the  notice,  the  sale  must  be  within 
such  a  reasonable  time  after  the  last  publication  as  not  to  thwart  the 
purpose  of  the  statute;  but  it  need  not  be  within  the  week  following 
the  last  advertisement. ''  A  provision  that  a  sale  may  be  made  after 
a  certain  number  of  days'  notice  does  not  limit  the  sale  to  the  day  im- 
mediately succeeding  the  expiration  of  the  time  named.^'  A  sale 
made  without  advertising  it  for  the  time  required  by  the  deed  is 
void.*^     Thus  where  a  trust  deed  authorized  a  sale  to  be  made  upon 

509;  Hathorn  v.  Butler,  73  Minn.  15,  ^  Beal  v.  Blair,  33  Iowa  318. 

75  N.  "W.  743;    Dunning  v.  McDon-  "Siemers  v.  Schrader,  88  Mo.  20. 

aid,  54  Minn.  1,  55  N.  W.  864.  Where  a  deed  of  trust  provided  for 

**  Thurber  v.  Carpenter,  18  R.  I.  notice  of  the  time  and  place  of  sale 

782,  31  Atl.  5.  "at  least  once  a  week  for  four  suc- 

'^  Chilton  V.  Brooks,  71  Md.  445,  cessive   weeks"    it   was    held    that 

18  Atl.  868;   Atkinson  v.  Duffy,  16  after  publication  of  notice  October 

Minn.  45.  3d,  10th,  17th,  and  24th,  a  sale  on 

="  James  v.  Stull,  9  Barb.  (N.  T.)  October  25th,  after  the  last  publica- 

482.     See  also  Orvik  v.  Casselman,  tion,  was  void.    Seccomb  v.  Roe,  22 

15  N.  Dak.  34,  105  N.  W.  1105.  Cal.  App.  139,  133  Pac.  507.    Where 

"Atkinson  v.  DufEy,  16  Minn.  45.  a    trust    deed    authorized    a    sale 

Where  a  deed  of  trust  authorized  after  four  weeks'  public  notice  of 

the  trustee  to  sell  after  publication  the  time  and  place  of  sale  by  ad- 

"for  four  weeks  next  before  the  day  vertisement  weekly  in  some  news- 

of   sale,"   a   sale   made   nine    days  paper  of  general  circulation,  it  was 

after  the  last  publication  is  void,  held  that  publication  of  such  notice 

McMahan    v.    American    Bldg.    &c.  on  the  10th,  17th,  and  24th  of  No- 

Assn.,  75  Miss.  965,  23  So.  431.  vember  and  on  December  1st,  prior 
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notice  for  a  certain  number  of  days,  a  sale  made  upon  a  notice  of  a 
less  number  of  days  passed  no  title  to  the  purchaser.*"  And  where  a 
mortgage  provided  for  notice  by  publication  for  four  weeks,  publica- 
tion for  three  weeks  and  the  iirst  two  days  of  the  fourth  week  was 
held  not  to  comply  with  the  provision.*^ 

§  1835.  Selection  of  newspaper. — The  deed  of  trust  or  mortgage 
usually  provides  for  the  publication  of  notice  of  the  sale  in  some  news- 
paper published  in  the  county  or  place  where  the  property  is  situated. 
N"o  particular  newspaper  being  designated,  the  trustee  or  mortgagee 
may  select  any  suitable  medium  for  the  publication  at  his  discretion, 
observing  the  general  requirement  of  the  trust  that  he  act  in  fairness 
and  in  good  faith. *^  It  is  not  requisite  that  he  should  select  the  paper 
of  the  largest  circulation,  or  of  any  particular  class  or  character.  A 
publication  in  a  law  and  advertising  journal  of  limited  circulation 
has  been  held  to  be  proper.*^  Whether  or  not  such  a  paper  is  a  news- 
paper is  a  proper  question  for  the  jury.**  A  paper  issued  weekly, 
and  principally  devoted  to  matters  of  interest  to  a  particular  religious 
denomination,  but  containing  a  column  devoted  to  general  news,  is  a 
"newspaper"  in  which  a  notice  of  sale  may  be  published.*^  No  proof 
of  the  notoriety  or  estent  of  the  circulation  of  the  paper  in  wliich 
the  notice  was  published  is  required  to  sustain  a  sale  under  it.*''  The 
mortgagee  or  trustee  must  act  in  good  faith  and  exercise  reasonable 
care  in  the  selection  of  a  newspaper  in  which  the  notice  is  to  be 

to  the  sale  on  December  12tli,  fol-  "  Quinn  v.  McDole,  28  R.  I.  327,  67 

lowing  the  last  publication,  was  a  Atl.  327. 

sufBlcient  compliance  with  the  deed  "  Ingle    v.    Culbertson,    43    Iowa 

of  trust.     Gold  Dirt  Min.  &c.  Co.  v.  265;    Stevenson  v.  Hano,  148  Mass. 

Perigo    Mines,    Land    &c.    Corp.,    48  616,  20  N.  B.  200;  Thompson  v.  Hey- 

Colo.  197,  109  Pac.  263.    Where  the  wood,    129     Mass.    401.      See    also 

statute  required  publication  of  no-  Campbell   v.    Tagge,    30    Iowa    305; 

tice  for  six  successive  weeks,  a  sale  Singleton    v.    Scott,    11    Iowa    589; 

the  next  day  after  the  sixth  publica-  Shaw  v.  Smith,  107  Md.  523,  69  Atl. 

tion  was  held  valid.    Bailey  v.  Hen-  116. 

drickson,  25  N.  Dak.  500,  143  N.  W.  « Taylor    v.    Held,    103    111.    349; 

134.     Where  the  deed  of  trust  pro-  Benkendorf  v.  Vincenz,  52  Mo.  441; 

vlded  that  notice  of  sale  be  given  by  Kellogg  v.  Carrico,  47  Mo.  157.     See 

advertisement       published       thirty  also    Meyer   v.    Opperman,    76    Tex. 

days   prior   thereto   in   some   news-  105,  13  S.  W.  174. 

paper,  it  was  held  that  publication  "  Meyer  v.  Opperman,  76  Tex.  105, 

once  a  week  during  such  period  of  13  S.  W.  174. 

thirty  days  was  a  sufficient  compll-  "Hernandez  v.  Drake,  81  111.  34; 

ance  with  the  provision.     Atkinson  Kerr   v.    Hitt,    75    111.    51;    Hull   v. 

V.   Washington   &c.    College,    54   W.  King,  38  Minn.  349,  37  N.  W.  792; 

Va.  32,  46  S.  E.  253.  Beecher  v.  Stephens,  25  Minn.  146. 

"  Enochs  V.  Miller,  60  Miss.  19.  "  St.  Joseph  Manufacturing  Co.  v. 

Daggett,  88  111.  556. 


527  PUBLICATION   OF    NOTICE  §    1836 

published,  and  if  he  choose  an  obscure  paper  of  very  small  circulation, 
this  will  be  ground  for  vacating  the  sale.*'  A  paper  entitled  "The 
Eeal  Estate  Eegister  and  Eental  Guide,"  not  designed  for  general  cir- 
culation, but  devoted  to  a  limited  class  of  readers  has  been  held  not  to 
be  a  "public  newspaper"  within  the  terms  of  a  power  of  sale.*^  If 
the  deed  does  not  prescribe  the  place  of  publication,  but  leaves  this 
to  the  discretion  of  the  trustee,  he  may,  in  a  fair  exercise  of  his  dis- 
cretion, publish  notice  in  a  newspaper  printed  outside  the  limits  of 
the  state  in  which  the  land  is  situated. *°  Under  a  statute  which  re- 
quires the  publication  of  the  notice  in  a  newspaper  "printed"  in  the 
county,  evidence  that  the  notice  was  published  in  a  newspaper  "pub- 
lished" in  the  county  does  not  show  a  compliance  with  the  statute.^'' 
A  change  in  the  name  of  the  paper  during  the  time  of  publication 
does  not  invalidate  the  notice,  if  it  appears  that  the  paper  is  the  same, 
or  has  taken  a  new  name  upon  a  consolidation  with  another  paper. "^ 

§  1836.  Place  of  publication. — Where  the  deed  provided  that  notice 
of  sale  should  be  given  "by  advertisement  in  some  newspaper  printed 
in  St.  Louis  and  Franklin  County,"  and  notice  was  given  only  in  a 
newspaper  printed  in  the  latter  county,  the  sale  was  declared  void. 
The  deed  being  recorded,  the  purchaser  had  notice  of  its  requirements, 
and  was  bound  by  them.''^  A  requirement  in  a  deed  of  trust  that 
sixty  days'  notice  shall  be  given  in  newspapers  published  in  Eichmond, 
Virginia,  and  in  the  city  of  New  York,  must  be  fully  complied  with 
to  effect  a  valid  sale ;  and  the  fact  that  the  mortgagee  was  in  Virginia 
where  the  land  was  situated,  and  communication  with  New  York  was 

"Webber  v.  Curtiss,  104  III.  309;  used  for  the  publication  of  notices 
Taylor  v.  Raid,  103  111.  349;  St.  Jo-  of  sales  and  other  legal  notices,  or 
seph  Mfg.  Co.  v.  Daggett,  84  111.  556;  were  newspapers,  or  had  been  found 
Stevenson  v.  Hano,  148  Mass.  616,  by  lower  courts  to  be  newspapers,  of 
20  N.  E.  200;  Briggs  v.  Briggs,  135  general  circulation,  in  which  re- 
Mass.  306;  Wake  v.  Hart,  12  How.  spect  they  were  unlike  the  newspa- 
Pr.  (N.  Y.)  444.  per  under  consideration." 

«  Crowell  V.  Parker,  22  R.  I.  51,  "  Ingle  v.  Jones,  43  Iowa  286. 

52,  46  Atl.  35.    Per  Matteson,  C.  J.:  ™Bragdon  v.  Hatch,  77  Maine  433. 

"In  Kerr  v.  Hitt,  75  111.  51;  Railton  ^»Reimer  v.  Newel,  47  Minn.  237, 

V.  Lauder,  126  111.  219,  18  N.  E.  555;  49  N.  W.  865;   Wilkerson  v.  Eilers, 

Maass  v.  Hess,  140  111.  576,  29  N.  E.  114  Mo.  245,  21  S.  W.  514;   Soule  v. 

887;  Kellogg  v.  Carrico,  47  Mo.  157;  Chase,  1  Robt.   (N.  Y.)   222;   Isaacs 

Benkendorf  v.  Vincenz,  52  Mo.  441;  v.   Shattuck,   12  Vt.   668.     See   also 

Lynch  v.  Durfee,  24  L.  R.  A.  793,  to  Perkins  v.  Keller,  43  Mich.  53,  4  N. 

which  our  attention  has  been  called  W.   559;    Stine  v.   Wilkson,   10   Mo. 

by  complainant's  counsel,  the  news-  75;    El  Paso  v.  Ft.   Dearborn  Nat. 

papers,  though  devoted  primarily  to  Bank  (Tex.  Civ.  App.),  71  S.  W.  799. 

the  interests  of  particular  classes  of  =^  Thornburg  v.  Jones,  36  Mo.  514. 
readers,  had  either  been  extensively 
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prohibited  on  account  of  the  pending  war,  is  no  excuse  for  failure  to 
publish  the  notice  as  required.'*  Under  a  statute  providing  that  the 
notice  shall  be  published  in  a  newspaper,  if  any,  in  the  city  or  town 
wherein  the  mortgaged  premises  are  situated,  a  notice  of  foreclosure 
of  a  mortgage  of  land  in  Dighton  in  the  Fall  Eiver  News  was  held 
sufficient,  although  there  was  a  paper  called  the  Dighton  Eock,  which 
had  the  same  contents  as  a  newspaper  called  the  Fall  Eiver  Adver- 
tiser but  a  different  heading  and  date-line,  printed  in  Fall  Eiver,  a 
few  copies  of  which  were  sent  to  Dighton  to  regular  subscribers  or 
for  sale  and  distribution ;  for  under  these  facts  the  Dighton  Eock  was 
not  published  in  Dighton.'*  Where  the  record  of  a  mortgage  is  er- 
roneous as  to  the  place  where  the  publication  of  notice  of  sale  shall  be 
made,  but  the  publication  is  made  as  provided  in  the  mortgage  itself, 
the  notice  of  sale  is  not  bad.  The  inaccuracy  of  the  record  is  the  fault 
of  the  recording  officer,  and  the  mortgagee  has  a  right  to  presume 
that  the  mortgage  has  been  correctly  recorded.''  If,  after  the  execu- 
tion of  the  mortgage,  the  county  in  which  the  mortgaged  premises  are 
situated  is  divided,  so  that  they  are  thrown  into  a  new  county  or  dis- 
trict, the  publication  must  be  made  in  such  new  county  or  district.'® 
Where  a  trust  deed  required  the  advertisement  to  be  published  in 
Bloomington,  McLean  county,  Illinois,  proof  that  such  advertisement 
was  published  in  Bloomington  was  held  sufficient  to  raise  the  pre- 
sumption that  the  publication  was  made  in  Bloomington,  Illinois.''' 

§  1837.  Posting  in  public  places. — Personal  service  of  notice  on  the 
mortgagor  is  usually  dispensed  with,  and  public  notice  is  given  by 
posting  in  one  or  more  public  places  in  the  county  where  the  sale  is 

™  Bigler  v.  Waller,  14  Wall.    (U.  the  same   county.     No   paper   was 

S.)  297,  20  L.  ed.  891.  printed    and    issued    In    Hamilton. 

"Rose  V.  Fall  River  Five  Cents  There  were  twenty-four  subscribers 
Sav.  Bank,  165  Mass.  273,  43  N.  E.  there  to  the  Wenham-Hamilton 
93.  In  Brown  v.  Wentworth,  181  Times.  It  was  held  that  probably 
Mass.  49,  in  an  attempt  to  comply  it  was  a  mistake  to  suppose  that 
with  a  statute  of  Massachusetts,  the  paper  was  published  in  Hamil- 
Acts  1882,  ch.  75,  Rev.  Laws  1902,  ton  in  such  a  sense  as  to  make  the 
eh.  187,  §  14,  which  provides  for  choice  of  it  compulsory;  but  if  not 
publication  of  notice  in  a  newspa-  published  there.  It  was  a  "newspa- 
per, if  any,  published  in  a  city  or  per  published  in  the  county  where 
town  in  which  the  land  lies;  other-  the  mortgaged  premises  are  situ- 
wise,  in  a  newspaper  published  in  ated,"  and  fulfilled  the  requirement 
such  county,  a  mortgagee's  adver-  of  the  statute, 
tisement  of  a  foreclosure  sale  of  "Colgan  v.  McNamara,  16  R.  I. 
land  in  Hamilton  was  published  in  554,  18  Atl.  157. 
the  Wenham-HajHilton  Times,  which  ""  Roberts  v.  Loyola  Perpetual 
the  mortgagee's  agent  supposed  to  Bldg.  Assn.,  74  Md.  1,  21  Atl.  684. 
be  issued  in  Hamilton,  but  which,  "White  v.  Bates,  234  til.  276,  84 
in  fact,  was  issued  in  Beverly,  in  N.  B.  906,  revg.  138  111.  App.  112. 
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to  take  place.''^  A  deed  of  trust  required  notice  of  sale  to  be  posted  in 
four  public  places  in  the  county,  and  two  of  the  notices  were  posted 
at  different  places  in  the  same  town.  Objection  was  taken  that  the 
town  was  but  one  public  place ;  but  the  court,  without  admitting  that 
there  was  anything  in  the  objection,  held  that  it  could  only  be  availed 
of  in  equity,  and  not  in  an  action  at  law.'*  Under  a  deed  which  pro- 
vides for  a  sale  on  thirty  days'  notice  by  posting,  if  the  notices  have 
been  put  up  that  number  of  days  before  the  sale,  it  is  not  necessary 
to  the  validity  of  the  sale  that  the  notices  shall  remain  posted  all  the 
time  up  to  the  sale.°°  A  provision  in  a  mortgage  that  the  mortgagee 
might  sell  after  having  advertised  the  sale  for  sixty  days  in  a  news- 
paper published  in  a  town  named,  '^by  posting  up  written  or  printed 
notices  in  four  places  in  the  county,"  was  construed  to  mean  that  the 
notice  might  be  given  in  either  mode,  the  word  by  being  evidently  a 
mistake  for  or."^  A  general  provision  in  a  mortgage  which  requires 
that  notice  of  the  foreclosure  sale  be  posted  in  at  least  three  public 
places,  one  of  which  shall  be  at  the  courthouse  door  of  said  county, 
does  not  require  a  notice  to  be  posted  upon  the  premises ;  and  it  is  no 
cause  of  complaint  on  the  part  of  the  mortgagor  that  a  notice  of  the 
foreclosure  sale  under  such  mortgage  was  not  posted  upon  the  mort- 
gaged premises.  °^  But  a  sale  would  be  invalid  where  a  trustee  failed 
to  obey  an  injunction  to  give  notice  by  posting  notices  and  gave  notice 
by  publication.''^  N'otice  must  be  posted  in  the  particular  place  desig- 
nated,"* and  if  three  public  places  are  designated,  this  means  three 
different  public  places."'  A  foreclosure  sale  is  valid  though  the  no- 
tices thereof  be  not  posted  by  the  mortgagee  or  trustee  in  person."" 

§  1838.     length  of  time  of  publication. — A  deed  of  trust  required 
a  publication  of  the  notice  of  sale  for  five  consecutive  days,  the  last 

"'  Fischer  v.   Simon,   95   Tex.  234,  tices  in  different  parts  of  the  court- 

66  S.  W.  447,  882;  Marston  v.  Yaltes  house   yard.     Nat.   Loan   &   Invest. 

(Tex.  Civ.  App.),  66  S.  W.  867;  Na-  Co.  v.  Dorenblaser  (Tex.),  69  B.  W. 

tlonal  Loan  &c.  Co.  v.  Dorenblaser,  1019. 

30  Tex.  Civ.  App.  148.  ""Clark  v.  Burke  (Tex.),  39  S.  W. 

"Rice  v.  Brown,  77  111.  549.     In  306. 

Graham  v.  Fitts,  53  Miss.  307,  it  was  "  Howard  v.  Fulton,  79  Tex.  231, 

held  that  there  was  nothing  in  a  14  S.  "W.  1061. 

kindred  objection.  "  National  Loan  &c.  Co.  v.  Doren- 

«» Graham  v.  Fitts,  53  Miss.  307.  blaser,  30  Tex.  Civ.  App.  148,  69  S. 

"^  Watson  V.  Sherman,  84  III.  263.  W.  1019. 

""McClendon    v.    Equitable    Mtg.  « Tyler  v.  Herring,  67  Miss.  169,  6 

Co.,  122  Ala.  384,  25  So.  30.    A  stat-  So.  840,  19  Am.  St.  263;  Walker  v. 

utory  provision  of  like  import  is  not  Taylor  (Tex.  Civ.  App.),  142  S.  W. 

satisfied  by  posting  the   three  no-  31. 

34 — ^JoNEs  Mtg. — Vol.  III. 
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of  whicli  should  be  ten  days  before  the  sale.  The  last  notice  vas  on 
the  eleventh  day  before  that  fixed  for  the  sale.  TJpon  a  claim  that  the 
last  insertion  should  have  been  on  the  tenth  day  before  the  sale,  it 
was  held  that  the  last  insertion  might  be  more  than  ten  days  before 
the  sale,  but  could  not  be  made  within  a  less  time.°^  A  longer  notice, 
within  a  reasonable  limit,  does  not  injure  but  rather  benefits  the 
debtor.  A  requirement  in  a  deed  of  "thirty  days'  public"  notice  in  a 
newspaper  is  satisfied  by  the  publication  of  notice  on  each  successive 
secular  day  in  a  newspaper  not  published  on  Sundays."*  A  require- 
ment of  publication  "ten  days  before  the  sale"  is  fulfilled  by  pub- 
lishing a  notice  of  a  sale  to  be  had  on  the  thirteenth  day  of  a  month, 
on  the  second  day  of  that  month,  and  each  day  thereafter  except  Sun- 
day, although  there  are  only  nine  insertions  of  the  notice."'  An  ad- 
vertisement of  a  sale  in  a  newspaper  "for  five  days"  is  sufiScient, 
though  one  of  the  five  days  is  a  Sunday  intervening  between  the  first 
and  last  days  of  publication. ''°  It  is  a  sufficient  compliance  with  a 
requirement  that  ten  days'  notice  of  the  sale  shall  be  given,  that  the 
first  insertion  of  the  notice  is  made  not  less  than  ten  days  before  the 
sale.  It  is  not  necessary  that  ten  days  shall  intervene  between  the 
last  insertion  and  the  day  of  sale.^^  A  requirement  of  "three  weeks' 
previous  notice"  is  met  by  a  publication  once  a  week  for  three  weeks, 
and  does  not  render  necessary  the  publication  of  the  notice  daily  for 
three  weeks  previous  to  the  sale.'^     A  sale  authorized  after  "first 

"'Taylor    v.    Reid,    103    III.    349;  on   March    Bth,    6th,    7th,    8th,   and 

Tooke  V.  Newman,  75  111.  215;   Beal  10th,  there  being  no  publication  on 

v.  Blair,  33  Iowa  318.  Monday,  the  9th.    Lewis,  J.,  deliver- 

™  Kellogg  V.  Carrlco,  47  Mo.  157.  ing   the   judgment,   said:      "In  the 

"  St.  Joseph  Manufacturing  Co.  v.  construction  of  statutes,  however, 
Daggett,  84  111.  556;  Cushman  v.  the  rule,  founded  in  reason  and  sup- 
Stone,  69  111.  516;  Weld  v.  Rees,  48  ported  by  the  weight  of  authority, 
111.  428.  In  Lerch  v.  Hill,  2  Tex.  independently  of  any  statutory  rule 
Civ.  App.  421,  21  S.  W.  183,  the  deed  on  the  subject,  is  that  when  a  stat- 
of  trust  required  the  land  to  be  sold  ute  prescribes  a  certain  number  of 
after  advertisement  of  ten  days  In  days  within  which  an  act  is  to  be 
some  newspaper  published  in  Tom  done,  and  says  nothing  about  Sun- 
Green  County.  The  evidence  shows  day.  It  is  to  be  included,  unless  the 
that  the  first  publication  was  made  last  day  falls  on  Sunday,  in  which 
on  the  8th  of  October,  1887,  and  the  case  the  act  may  generally  be  done 
sale  was  made  on  the  18th  of  Octo-  on  the  succeeding  day."  Citing 
ber,  1887.  The  sale  was  held  void  Street  v.  United  States,  133  U.  S. 
because  there  were  not  ten  full  days  299,  33  L.  ed.  631,  10  Sup.  Ct.  309; 
before  the  sale,  the  court  saying:  Cressey  v.  Parks,  76  Maine  532;  Por- 
"The  day  upon  which  the  advertise-  ter  v.  Pierce,  120  N.  Y.  217,  24  N.  E. 
ment  is  first  published  is  to  be  ex-  281;  King  v.  Dowdall,  2  Sandf.  (N. 
eluded  in  computing  the  time  when  Y.)  131. 
the  publication  begins."  "  St.  Joseph  Manufacturing  Co.  v. 

™  Bowles  V.  Brauer,  89  Va.  466,  16  Daggett,  84  111.  556. 

S.  E.  356.    The  notice  was  published  "Johnson  v.  Dorsey,  7  Gill  (Md.) 
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giving  thirty  days'  public  notice"  is  properly  advertised  by  the  pub- 
lication of  a  notice  once  a  week  for  five  veeks,'^  or  even,  it  is  held, 
for  four  weeks  only,^*  the  first  publication  being  more  than  thirty 
days  before  the  sale.  A  requirement  of  notice  in  a  newspaper  "ten 
days  before  the  day  of  sale"  would  be  satisfied,  it  would  seem,  by  a 
single  publication  ten  days  before  the  sale, — ^the  language  not  im- 
porting a  continuous  publication/ °  So  a  requirement  of  notice 
"thirty  days  before  the  day  of  sale"  is  satisfied  by  a  single  publication 
that  length  of  time  before  the  sale.'*  But  on  the  other  hand  a  pro- 
vision for  "twenty  days'  notice"  of  a  sale  has  been  held  to  mean  a 
continuous  publication  for  that  time.''  Whether  the  publication  must 
be  continuous  is  a  question  depending  upon  the  meaning  of  the  lan- 
guage used.  Where  the  language  in  regard  to  notice  is  "first  giving 
notice  by  publishing  the  same  once  each  week  for  three  successive 
weeks,"  the  first  publication  need  not  be  made  three  weeks  before  the 
time  appointed  for  the  sale.'*  The  rule  is  the  same  where  the  power 
requires  "thirty  days'  notice  by  publishing  once  a  week  for  three  weeks 
successively."  It  is  sufficient  that  notice  was  published  once  a  week 
for  three  successive  weeks,  and  the  first  publication  was  made  thirty 
days  before  the  sale.'*  Such  a  notice,  moreover,  requires  that  the  thirty 
days  shall  elapse,  not  from  the  last  insertion  of  the  notice  in  the  paper 
to  the  day  of  sale,  but  from  the  first.*"    Where  a  notice  is  required  to 

269;    In   re   Harris,   14  R.   I.   637;  "  LefBer  v.  Armstrong,  4  Iowa  482, 

Thurston  v.  Miller,  10  R.  I.  358.  68  Am.  Dec.  672;    German  Bank  v. 

"Taylor  V.  Reid,  103  111.  349;  Lef-  Stumpf,  73  Mo.  311;   Stine  v.  Wilk- 

fler  V.  Armstrong,   4   Iowa  482,   68  son,  10  Mo.  75,  96;   Washington  v. 

Am.  Dec.  672;   Enocks  v.  Miller,  60  Bassett,  15  R.  I.  563,  10  Atl.  625,  2 

Miss.  19.  Am.  St.  929. 

"Gray  v.  Worst,  129  Mo.  122,  31  "Wilson  v.  Page,  76  Maine  279; 

S.  W.  585.  Dexter  v.  Shepard,  117  Mass.  480; 

"Weld  V.  Rees,  48  111.  428,  432;  Frothingham  v.  March,  1  Mass.  247. 

Andrews   v.    Railroad    Co.,    14    Ind.  "First  Nat.  Bank  v.  Bell   Silver 

169.     See   also   Muskingum   Valley  &c.  Mining  Co.,  8  Mont.  32,  19  Pac. 

Turnpike  Co.  v.  Ward,  13  Ohio  120,  403,  affd.  156  U.  S.  470,  39  L.  ed.  497, 

43  Am.  Dec.  191.  15  Sup.  Ct.  440;  Howard  v.  Fulton, 

"Jenkins  v.  Pierce,  98  111.  646.    A  79  Tex.  231,  14  S.  W.  1061. 

provision  .authorizing  a  sale  "after  '"Howard  v.  Fulton,  79  Tex.  231, 

having  advertised  such   sale   thirty  14  S.  W.  1061.    The  rule  is  the  same 

days  in  a  newspaper"  does  not  re-  whatever  the  number  of  weeks  may 

quire   thirty   consecutive   advertise-  be.     Wilson    v.    Insurance   Co.,    65 

ments,  but  is  satisfied  by  a  publica-  Fed.   38,  12   C.  C.  A.  505;    Boyd  v. 

tion  each  week  for  four  successive  McFarlin,    58    Ga.    208;     Smith    v. 

weeks,    the    first   publication   being  Rowles,    85    Ind.    265;     Ogden    v. 

thirty  days  before  the  sale.    Hamil-  Walker,  59  Ind.  460;   Pratt  v.  Tink- 

ton  v.  Fowler,  99  Fed.   18.     Appar-  com,  21  Minn.  142;   Parsons  v.  Lan- 

ently  only   a   single   advertisement  ning,  27  N.  J.  Eq.  70;   Pinlayson  v. 

thirty  days  before  the  sale  was  re-  Peterson,  5  N.  D.  587,  67  N.  W.  953; 
quired. 
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be  published  once  a  week  for  six  weeks,  the  first  publication  must  be 
at  least  forty-two  days  before  the  day  of  sale.*^  And  so  in  New  York, 
where  publication  for  twelve  weeks  successively,  at  least  once  a  week, 
is  required,  the  publications  may  be  made  in  less  than  eighty-four 
days,  provided  there  be  a  publication  once  in  each  week  for  twelve 
successive  weeks.'^  It  would  seem  that  the  last  advertisement  may 
be  on  the  morning  of  the  day  of  sale.'*  But  a  requirement  of  publi- 
cation "for  twelve  successive  weeks,  at  least  once  in  each  week,"  is 
not  met  by  a  publication  once  in  each  week  for  twelve  weeks,  fol- 
lowed by  a  sale  made  less  than  twelve  weeks  from  the  time  of  the 
first  publication.'*  A  provision  in  a  deed  of  trust  that  notice  of  sale 
under  it  may  be  given  by  advertisement  published  thirty  days  prior  to 
the  sale  is  sufficiently  complied  with  by  publication  in  a  newspaper 
once  a  week  during  such  period  of  thirty  days.'°  Where  a  statute  re- 
quired publication  once  in  each  week  for  six  successive  weeks,  publi- 
cation six  times  a  week  for  six  successive  weeks  was  held  a  sufficient 
compliance  with  the  provision,  though  the  last  publication  was  on  the 
day  before  the  sale.*"  A  provision  that  the  trustee  should  give  notice 
of  the  time  and  place  of  sale  "at  least  once  a  week  for  four  successive 
weeks,"  is  not  complied  with  by  publishing  the  notice  on  October  3d, 
10th,  17th,  and  24th,  where  the  sale  took  place  on  October  28th.'^ 
A  requirement  that  a  thirty  days'  previous  notice  of  sale  be  given  by 
publication  in  some  newspaper  is  satisfied,  though  the  sale  takes  place 
on  the  thirtieth  day  after  the  first  publication.**  The  notice  need  not  be 
published  in  all  the  editions  of  the  paper  issued  on  the  days  on  which 
the  notice  was  published.**  The  mortgagor  or  owner  of  the  equity  of 
redemption  may  agree  that  the  advertisement  may  be  for  a  shorter 
period  than  that  expressed  in  the  deed,  and  his  agreement  estops 

In  re  North  Whitehall,  47  Pa.  St.  192.    This  decision  was  founded  on 

156.  a  statute. 

"  Finlayson  v.  Peterson,  5  N.  Dak.  "  Bacon  v.  Kennedy,  56  Mich.  329, 

587,  67  N.  W.  953,  33  L.  R.  A.  532,  22   N.   "W.   276;    Gantz  v.  Teles,  40 

57  Am.  St.  584.  Mich.  725. 

^  Howard  v.  Hatch,  29  Barb.  (N.  »"  Atkinson  v.  "Washington  &c.  Col- 

Y.)    297;    George  v.  Arthur,  2  Hun  lege,  54  W.  Va.  32,  46  S.  E.  253. 

(N.  Y.)  406.    See  also  as  to  judicial  "Bailey    v.    Hendrickson,    25    N. 

sales,  Wood  v.  Moorehouse,  45  N.  Y.  Dak.  500,  143  N.  W.  134. 

368,  affg.  1  Lans.  (N.  Y.)  405;  Olcott  "  Seccombe  v.  Roe,  22  Cal.  App. 

V.  Robinson,  21  N.  Y.  150,  revg.  20  139,  133  Pac.  507. 

Barb.  148,  78  Am.  Dec.  126;  Enocks  «» Mallory  v.  Kessler,  18  Utah  11, 

V.  Miller,  60  Miss.  19.  54  Pac.  892. 

»» Bowles  V.  Brower,  89  Va.  466,  16  "  Johnson  v.  Wood,  125  Ala.  330, 

S.  E.  356;  Worley  v.  Naylor,  6  Minn.  28  So.  454;   Everson  v.  Johnson,  22 

Hun  (N.  Y.i  115. 
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WHAT   NOTICE    CONTAIN 


§    1839 


him  from  afterward  objecting  that  this  provision  of  the  power  was  not 
complied  with.®" 

VIII.    What  the  Notice  Should  Contain 


Section 

1839.  Compliance     with    terms     of 

power. 

1840.  Description  of  premises. 

1841.  Where  distinct  lots  or  parcels 

are  to  be  sold. 

1842.  Short  and  incomplete  descrip- 

tion. 

1843.  Names  of  parties. 

1844.  Specifying  owner  of  equity  of 

redemption. 

1845.  Specifying  time  and  place  of 

sale. 

1846.  When    mortgagee    or    trustee 

may  exercise  discretion  in 
fixing  time,  place  and  terms 
of  sale. 


Section 

1847.  Sale  fixed  for  Sunday  or  a  le- 

gal holiday. 

1848.  Sale  at  ruins  of  courthouse. 

1849.  Sale  at  temporary  courthouse. 
1849a.  Sale    In    newly    incorporated 

town  or  county. 

1850.  Sale  at  city  hall. 

1851.  Effect  of  mistake  in  advertise- 

ment. 

1852.  Effect  of  error  in  notice. 

1853.  Sale  of  equity  of  redemption. 

1854.  Unimportant  omissions. 

1855.  Statement  of  amount  due. 

1856.  Stating  amount  of  first  mort- 

gage in  notice  of  sale  of  sec- 
ond. 


§  1839.  Compliance  with  terms  of  power. — The  advertisement  of 
the  sale  should  fully  comply  with  the  terms  of  the  power,  and  even  a 
bare  literal  compliance  is  not  enough.  It  must  give  with  clearness 
all  reasonable  information  about  the  proposed  sale.  It  should  de- 
scribe the  mortgage  by  stating  the  names  of  the  parties,  its  date,  and 
the  record.^  But  an  unintentional  error  as  to  the  date  of  the  mort- 
gage,^ or  sale,^  or  the  name  of  the  parties,*  does  not  invalidate  the 
sale.  Mere  inaccuracies  in  the  notice  of  foreclosure  do  not  vitiate  the 
sale,  unless  prospective  purchasers  were  misled  to  the  injury  of  the 
mortgagor.^  A  mistake  of  three  years  in  the  giving  of  the  date  of  a 
deed  of  trust,  made  in  a  notice  of  its  foreclosure,  is  not  fatal,  where 


"Maulsby  v.  Barker,  3  Mackey 
(D.  C.)  165. 

^But  even  though  the  statute 
provides  that  the  notice  shall  spec- 
ify the  date  of  the  instrument,  a 
mistake  in  giving  the  date  as  March 
31st  Instead  of  March  21st  is  not 
fatally  defective,  where  the  record 
of  the  mortgage  is  correctly  stated. 
Brown  v.  Burney,  128  Mich.  205,  87 
N.  W.  221;  Reading  v.  Waterman, 
46  Mich.  107,  8  N.  W.  691.  But  see 
Bacon  v.  Northwestern  &c.  Ins.  Co., 
131  U.  S.  258,  32  L.  ed.  128,  9  Sup. 
Ct.  787;  Clifford  v.  Tomlinson,  61 
Minn.  195,  64  N.  W.  381;  Martin  v. 
Baldwin,  30  Minn.  537,  16  N.  W. 
449;  Yellowly  v.  Beardsley,  76  Miss. 


613;  Baker  v.  Cunningham,  162  Mo. 
134,  62  S.  W.  445;  Morgan  v.  Joy, 
121  Mo.  677,  26  S.  W.  670;  McCan- 
dla  V.  Billings,  10  N.  Dak.  373,  87  N. 
W.  1008.  See  also  Sander  v. 
Stenger,  117  Minn.  424,  136  N.  W.  4; 
Weyburn  v.  Watkins,  90  Miss.  728, 
44  So.  145;  Preston  v.  Johnson,  105 
Va.  238,  53  S.  E.  1. 

'Turansky  v.  Weinberg,  211 
Mass.  324,  97  N.  E.  755. 

'  Hanson  v.  Kltterman,  23  S.  Dak. 
220,  121  N.  W.  389. 

*  Drake  v.  Rhodes,  155  Ala.  498,  46 
So.  769,  130  Am.  St.  62. 

» Beacon  Hill  Land  Co.  v.  Bowen, 
33  R.  I.  404,  82  Atl.  81. 
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the  parties  to  the  mortgage  and  the  book  and  page  where  it  is  re- 
corded are  properly  designated  and  it  is  the  only  mortgage  of  the 
land  ever  given  by  the  mortgagors.®  Under  a  statute  providing  that 
the  notice  shall  specify  "the  date  of  the  mortgage  and  when  and 
where  recorded,"  a  notice  incorrectly  giving  the  page  of  the  record  is 
defective/  Under  some  statutes  a  foreclosure  of  a  mortgage  can  not 
be  had  under  a  power  of  sale  contained  in  the  "mortgage  by  an  as- 
signee thereof  whose  assignment  is  not  recorded;  and  the  notice  of 
foreclosure  must  give  the  name  of  each  assignee.*  Where  an  assign- 
ment of  a  mortgage  must  be  recorded  to  entitle  the  assignee  to  sell, 
the  advertisement  should  state  that  the  person  making  the  sale  is  the 
record  owner  of  the  mortgage.*  The  notice  may  be  signed  by  the  at- 
torney for  the  assignee,  if  the  name  of  the  assignee  is  sufficiently  dis- 
closed in  the  body  of  the  notice.^"  The  notice  need  not  state  the  names 
of  those  who  have  acquired  an  interest  in  the  estate  from  the  mort- 
gagor since  the  mortgagee's  title  accrued.^^  It  should  appear  upon 
the  face  of  it  that  the  sale  is  to  be  made  by  virtue  of  the  power,  or 
for  the  purpose  of  foreclosure.^^  It  should  show  that  a  default  has 
occurred  within  the  terms  of  the  mortgage  ;^^  but  it  need  not  point 
out  for  what  particular  breach  of  condition  the  sale  is  to  be  made,^* 
or  state  the  precise  amount  due  on  the  mortgage  debt.^^  It  is  not 
essential  for  the  notice  to  state  whether  the  amount  due  is  interest  or 
principal.^"  Where  a  statute  requires  that  the  amount  due  be  stated  in 
the  notice,  it  need  only  be  given  with  substantial  accuracy.^'^  If  the 
advertisement  of  the  sale  is  prescribed  by  statute,  the  provisions  of 
the  statute  must  be  complied  with;  but  if  all  the  information  required 
by  the  statute  is  fully  given  in  the  notice  as  published,  the  fact  that 

"Baker  v.  Cunningham,  162  Mo.  "Da  Silva  v.  Turner,  166  Mass. 

134,  62  S.  "W.  445,  85  Am.  St.  490.  407,  44  N.  E.  532. 

'Peasley    v.    Ridgway,    82    Minn.  "Judd  v.   O'Brien,  21  N.  Y.  186, 

288,  84  N.  W.  102;   Clifford  v.  Tom-  190;  Leet  v.  McMaster,  51  Barb.  (N. 

linson,  62  Minn.  195,  64  N.  "W.  381.  Y.)  236. 

*Hatliorn  v.  Butler,  73  Minn.  15,  ^'Busli  v.  Sherman,  80  111.  160. 

75  N.  "W.  743.  "  King  v.  Bronson,  122  Mass.  122. 

"Dunning  v.  McDonald,  54  Minn.  "Gooch  v.  Addison,  13  Tex.  Civ. 

1,  55  N.  "W.  864;   Burke  v.  Baldwin,  App.  76,  35  S.  W.  83. 

51  Minn.  181,  53  N.  W.  460;   Burke  "Trafton  v.  Cornell,  62  Minn.  442, 

V.  Backus,  51  Minn.  174,  53  N.  W.  64  N.  W.  1148. 

458;  Backus  v.  Burke,  48  Minn.  260,  "Reedy  v.   Milllzen,   155   111.   636, 

51  N.  W.   284.     See  also   Moore  v.  40  N.  E.  1028.    Describing  too  large 

Carlson,  112  Minn.  433,  128  N.  W.  an  indebtedness  In  a  trustee's  no- 

578.  tice  of  sale  is  not  ground  for  set- 

"  Bailey    v.    Hendrickson,    25    N.  ting  the  sale  aside,  unless  done  with 

Dak.  500,  143  N.  "W.  134.  a    fraudulent    design.      Kerfoot    v. 

Billings,  160  111.  663,  43  N.  E.  804. 
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it  does  not  state  in  the  words  of  the  statute  that  the  mortgage  will  be 
foreclosed  by  a  sale  of  the  mortgaged  premises  is  immaterial.^'  A 
sale  under  a  power  has  been  held  void  where  the  notice  stated  that 
the  sale  would  be  made  subject  to  prior  incumbrances,  there  being 
prior  mortgages  of  record  against  the  property,  which  mortgages  had 
in  fact  been  paid  but  were  not  satisfied  of  record,  although  it  was 
stated  at  the  sale  that  such  prior  mortgages  had  been  paid.^° 

§  1840.  Description  of  premises. — It  must  properly  describe  the 
premises  and  the  interest  to  be  sold,  so  as  to  reasonably  inform  the 
public  as  to  what  is  to  be  sold;^°  and  if  the  description  is  sufficiently 
accurate  for  such  purpose,  the  sale  will  be  valid.^^  If  the  description, 
though  including  the  lot  to  be  sold,  contains  double  the  area  of  the 
lot  mortgaged,  the  sale  will  be  void.^^  Where  the  notice,  instead  of 
describing  the  property,  merely  makes  reference  to  the  record  and 
page  where  the  trust  deed  is  recorded,  the  sale  will  be  void;^^  but  if 
the  description  follows  that  contained  in  the  mortgage  or  trust  deed, 
it  will  be  good.^*  A  slight  variance  in  the  description  of  the  quantity 
of  the  mortgaged  premises,  between  that  contained  in  the  notice  and 
that  in  the  mortgage,  is  not  fatal  to  the  validity  of  the  foreclosure,  in 
the  absence  of  any  evidence  of  actual  prejudice.^'    If  the  real  estate 

"White  V.  McClellan,  62  Md.  347;  '^'^Feiiner  v.  Tucker,  6  R.  I.  551; 

Lee  V.  Clary,  38  Mich.  223;  Judd  v.  Hoftman  v.  Anthony,  6  R.  I.  282,  75 

O'Brien,   21   N.   Y.    186;    Candee   v.  Am.  Dec.  701.    The  reason  given  by 

Burke,  1  Hun  (N.  Y.)   549;   McCan-  the  court  is  that  persons  who  might 

dia  V.  Billings,  10  N.  Dak.  373,  87  desire  to  purchase  the  quantity  of 

N.  W.  1008;  Maxwell  v.  Newton,  65  land    embraced    in    the    mortgage 

Wis.  261,  27  N.  W.  31.  might  not  want  to  buy  the  tract  ad- 

"  Pearson  v.  Gooch,  69  N.  H.  208,  vertised  to  be   sold,  and  therefore 

40  Atl.  390.  might  not  attend  the  sale. 

2"  Newman  v.  Jackson,  12  Wheat.  '^Yellowly  v.  Beardsley,  76  Miss. 

(U.  S.)   570,  6  L.  ed.  732;   Loveland  613,  24  So.  973,  71  Am.  St.  536.    But 

V.  Clark,  11  Colo.  265,  18  Pac.  544;  see  Texas  Sav.  Loan  Assn.  v.  Seitz- 

Streeter  v.  Ilsley,  147  Mass.  141,  23  ler.  12  Tex.  Civ.  App.  551,  34  S.  W. 

N.  E.  837;  Reading  v.  Waterman,  46  348;   Copelan  v.  Sohn  (W.  Va.),  82 

Mich.  110,  8  N.  W.  691;  Yellowly  v.  S.  B.  1016. 

Beardsley,  76  Miss.  613,  24  So.  973;  "Loveland  v.  Clark,  11  Colo.  265, 

Stephenson  v.  January,  49  Mo.  465;  18   Pac.    544;    Wilson   v.    Page,   76 

Texas  Savings  Loan  Assn.  v.  Seitz-  Maine  279;    Stickney  v.  Evans,  127 

ler,  12  Tex.  Civ.  App.  551,  34  S.  W.  Mass.    202;    Miller   v.    Lanham,    35 

348.     A   description   in   the   adver-  Nebr.  886,  53  N.  W.  1010;    Beacon 

tisement  as  "the  Noel  Mill  property.  Hill  Land  Co.  v.  Bowen,  33  R.  I.  404, 

situated  in  the  seventeenth  civil  dis-  82   Atl.   81;    Robinson  v.   Amateur 

trict  of  Franklin  County"   is  suffl-  Assn.,  14  S.  Car.  148. 

cient.      Grace    v.    Noel    Mill    Co.  '^  Schoch  v.  Birdsall,  48  Minn.  441, 

(Tenn.),  63  S.  W.  246.  51  N.  W.  382.    The  court  say:    "Any 

^Newman  v.  Jackson,  12  Wheat,  change     in     the     description     that 

(U.  S.)  570,  6  L.  ed.  732;   Streeter  would  render  it  uncertain,  obscure, 

V.  Ilsley,  151  Mass.  291,  23  N.  E.  837.  or  misleading  in  respect  to  what  the 
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advertised  is  substantially  different  from  that  sold  or  from  that  which 
the  mortgagee  had  a  right  to  sell,  the  sale  is  not  a  valid  exercise  of 
the  power.  An  advertisement  of  a  sale  of  land  under  a  power  of  sale 
in  a  mortgage  described  four  lots  which  originally  had  been  included 
in  the  mortgage,  but  the  most  valuable  of  which  had  been  released 
therefrom  on  payment  of  three-fifths  of  the  mortgage  debt.  The 
mortgagee's  attorney  who  published  the  advertisement  did  not  know 
of  the  release.  At  the  time  of  the  sale  the  released  lot  had  a  house 
upon  it  worth  more  than  the  amount  of  the  original  mortgage  debt. 
The  other  lots  which  remained  subject  to  the  mortgage  were  vacant. 
The  mortgage  provided  that  in  case  of  default  the  mortgagee  might 
"sell  the  granted  premises  or  such  portion  thereof  as  may  remain 
subject  to  this  mortgage  in  case  of  any  partial  release  thereof."  The 
sale  took  place  at  the  time  advertised.  The  mortgagee's  attorney  hav- 
ing discovered  his  mistake,  the  auctioneer,  just  before  the  sale,  an- 
nounced to  those  present  that  the  lot  with  the  house  on  it  had  been 
released,  and  proceeded  to  sell  three  vacant  lots.  It  was  held  that  the 
sale  was  not  a  valid  execution  of  the  power  given  by  the  mortgage,  as 
the  real  estate  advertised  was  substantially  different  from  what  the 
mortgagee  sold,  or  had  a  right  to  sell.^°  Where  it  is  deemed  advan- 
tageous to  sell  a  large  tract  of  land  in  parcels,  the  advertisement 
should  accurately  describe  the  parcels,  so  that  intending  purchasers 
may  act  intelligently  and  shall  not  be  misled.^^  If  the  sale  embraces 
the  whole  of  the  property  mortgaged,  the  description  should  conform 
substantially  to  that  contained  in  the  mortgage.  A  notice  which  states 
nothing  as  to  the  quantity  of  land  to  be  sold,  and  gives  no  metes  or 
bounds,  and  no  information  whether  it  is  a  village  lot  or  a  farm,  is 

bidder  would  acquire  by  his  pur-  maining  after   the   partial   release, 

chase   would    undoubtedly   be    held  the  defendants  can  get  no  support! 

to  be  material,  and  presumptively  from  cases  like  Colcord  v.  Bettin- 

prejudicial.      As    a    general    rule,  son,  131  Mass.  233;  and  Bell  Silver 

however,  omissions  or  inaccuracies  &  Copper  Mining  Co.  v.  First  Nat. 

not    calculated    to    mislead    or    to  Bank,  156  XT.  S.  470,  39  L.  ed.  497, 

work  injury  are  to  be  disregarded."  15   Sup.   Ct.   440,   where  the  advert 

Stephenson  v.  January,  49  Mo.  465;  tisement  follows  the  mortgage;  but 

Noland  v.   Bank  of  Lee's  Summit,  these    cases    make    against    them. 

129  Mo.  57,  31  S.  W.  341.  Neither  does  the  case  of  Pryor  v. 

""People's  Savings  Bank  v.  Wun-  Baker,  133  Mass.  459,  support  this 

derlich,  178  Mass.  453,  457,  59  N.  B.  contention;   in  that  case  the  adver- 

1040.     "Since  the  advertisement  in-  tisement  described  what  the  defend- 

cluded  all  the  land  originally  cov-  ant  had  a  right  to  sell,  what  was 

ered  by  the  mortgagee,  while  by  the  In    fact   sold,   and   nothing   more." 

terms  of  the  mortgage  all  the  land  Per  Loring,  J., 

over  which  the  mortgagee  then  had  "  Carroll  v.  Hutton,  88  Md.  676,  41 

a  power  of  sale  was  the  land  rcr  Atl.  1081. 
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insufficient.**  It  is  usual  and  proper,  besides  describing  the  premises 
by  metes  and  bounds,  to  refer  to  the  book  and  page  of  the  record  of 
the  mortgage  deed  and  to  give  the  date  of  it.  An  advertisement  fol- 
lowing the  description  of  the  premises  by  metes  and  bounds  contained 
in  the  mortgage,  and  referring  by  book  and  page  to  the  registry  of 
deeds,  and  by  book  and  page  to  a  plan  recorded  in  the  oflSee  of  the 
superintendent  of  public  lands,  contains  a  sufficient  description  of  the 
property,"'  though  this  description  be  imperfect.^"  If  the  premises 
are  sufficiently  described  in  other  respects,  an  error  in  the  reference 
to  the  record  or  to  the  date  would  not,  it  is  conceived,  invalidate  the 
notice.  Even  where  by  statute  references  to  the  record  and  to  the 
date  are  required  to  be  given,  a  notice  referring  correctly  to  the  clerk's 
office  where  the  mortgage  is  recorded,  and  to  the  date  of  the  record, 
is  held  sufficient,  although  it  mistakes  the  number  of  the  book  in 
which  the  record  is  made.^^  A  sale  will  not  be  set  aside  because  the 
notice  of  sale  fails  to  state  in  what  town  the  property  is  situated, 
where  the  description  is  in  other  respects  sufficient  for  its  location  and 
identity,  and  the  notice  is  published  in  the  town  where  the  property  is 
situated;  especially  if  there  is  no  intimation  that  the  property  sold 
for  less  than  its  fair  market  value.^" 

§  1841.  Where  distinct  lots  or  parcels  are  to  be  sold. — Notices  of 
distinct  lots  should  be  separate.  Several  mortgages  or  deeds  of  trust 
having  the  same  parties,  and  in  every  way  alike  except  in  the  amounts 
secured,  should  be  advertised  separately,  if  they  cover  different  lots 
of  land.^^  But  there  is  no  legal  objection  to  advertising  the  several 
parcels  under  the  several  mortgages  or  trust  deeds  in  one  notice,  re- 
citing each  mortgage  or  deed,  and  the  lands  thereby  conveyed.^*  The 
sales  of  the  several  parcels  should  be  made  separately.    If,  however, 

=»Yellowly  v.  Beardsley,  76  Miss.  '^Dickerson  v.  Small,  64  Md.  395. 

613,   24    So.    973,    71    Am.    St.    536;  See  also   Reeside  v.  Peter,  33   Md. 

Rathbone  v.  Clarke,  9  Abb.  Pr.   (N.  120. 

Y.)  66,  note.  *» Morse  v.   Byam,   55   Mich.   594; 

^  Stickney    v.    Evans,    127    Mass.  Marsh  v.  Morton,  75  111.  621.    In  this 

202.  case  notices  under  nine  trust  deeds 

'"Loveland  v.  Clark,  11  Colo.  265,  upon  different  lots  were  published 

18  Pac.  544;    Robinson  v.  Amateur  separately,  and  occupied  about  three 

Assn.,  14  S.  Car.  148.  columns  of  a  daily  paper.     It  was 

''McCammon  v.   Detroit  L.  &  N.  objected    that    the    notices    should 

R.  Co.,  103  Mich.  104,  61  N.  W.  273;  have  been  consolidated  into  one,  but 

Judd  V.  O'Brien,  21  N.  Y.  186.    An  the  court  allowed  costs  for  the  sep- 

error  in  the  advertisement  in  stat-  arate  notices. 

ing  the  source  of  the  mortgagor's  ^  Tyler  v.  Massachusetts  Mut.  Ins. 

title  is  not  sufficient  to  invalidate  Co.,  108  111.  58. 
the  sale.    Richardson  v.  Hedges,  150 
Ind.  53,  49  N.  E.  822. 
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the  difEerent  mortgages  are  upon  the  same  lot,  there  -would  seem  to  be 
no  objection  to  publishing  them  together.^^  If  the  mortgage  is  upon 
several  lots  upon  which  the  mortgage  debt  is  apportioned  in  specified 
amounts,  so  that  it  is  in  effect  a  separate  mortgage  for  each  lot,  the 
notice  of  sale  may  include  all  the  lots,  yet  it  must  state  the  amount 
claimed  to  be  due  on  each  lot  separately.^^  But  where  a  mortgage 
covering  three  lots  of  land  was  given  to  secure  the  payment  of  a  note 
for  a  certain  sum,  and  the  condition  of  defeasance  was  that  the  mort- 
gagor should  pay  that  sum,  one-third  of  which  should  be  a  specific 
lien  on  each  of  the  three  lots  described,  releasable  at  any  time  by  the 
payment  of  a  third  part  of  said  amount,  together  with  accrued  in- 
terest, it  was  held  that  this  was  in  effect  a  separate  mortgage  upon 
each  lot  separately,  and  that  a  notice  of  foreclosure  sale  under  the 
power,  stating  only  the  amount  of  the  entire  debt  claimed  to  be  due, 
as  though  the  mortgage  had  been  for  the  entire  debt  without  appor- 
tionment, was  invalid ;  and  a  sale  of  the  three  lots  together  for  a  gross 
sum  was  also  invalid,  and  the  foreclosure  was  ineffectual.^^  A  de- 
scription of  the  property  merely  by  reference  to  a  plat  or  deed  on 
record  has  been  held  sufficient,^*  though  it  is  probable  that  such  a  de- 
scription would  not  generally  be  held  good.  The  description  should 
be  sufficient  to  apprise  the  mortgagor  and  others  interested  in  the 
land  that  the  land  to  be  sold  is  that  in  which  they  have  an  interest; 
and  sufficient  to  enable  those  who  may  wish  to  purchase  to  locate  and 
identify  the  property,  though  a  description  by  metes  and  bounds  is 
not  always  necessary.^  °  Where  platted  property  covered  by  a  mort- 
gage was  subsequently  replatted,  whereby  there  was  a  rearrangement 
of  the  streets  and  lots  and  a  change  of  the  dimensions  and  numbers 

="111    Brown    v.    "Wentworth,    181  The  sale  in  form  followed  the  ad- 

Mass.  49,  62  N.  E.  984,  a  first  mort-  vertisement.     The   persons   present 

gage   embraced   three   lots.     A  sec-  at  the  first  sale  walked  across  the 

end  mortgage  covered  these  lots  and  road  and  attended  the  second,  un- 

three  others.     Foreclosure  sales  un-  derstanding   what   had    been   done, 

der  both  mortgages  were  advertised  The   lots  not  included  in  the  first 

for  the  same  time,  the  sale  under  mortgage  brought  a  fair   price  at 

the  first  mortgage  as  in  front  of  a  second  sale.     It  was  held  that  the 

hotel  on  the  premises,  and  that  un-  sale  was  good, 

der  the  second  mortgage  as  in  front  "  Child  v.  Morgan,  51  Minn.  116, 

of  a  barn  across  the  road  from  the  52  N.  W.  1127;   Mason  v.  Goodnow, 

hotel.      The    sale    under    the    first  41  Minn.  9,  42  N.  "W.  482. 

mortgage  took  place  first,   so  that,  "Child  v.  Morgan,  51  Minn.  116, 

under   the    second   mortgage,   there  52  N.  W.  1127. 

remained  only  three  lots  to  sell,  al-  "  Fitzpatrick  v.  Fitzpatrick,  6  R. 

though  the  advertisement  had  an-  I.  64,  75  Am.  Dec.  681. 

nounced  a  sale  of  six  lots,  the  first  "Jackson  v.  Harris,  3  Cow.   (N. 

three  subject  to  the  first  mortgage.  Y.)  241. 
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of  the  lots  and  ways  released  from  the  operation  of  the  mortgage,  a 
notice  of  foreclosure  sale  which  referred  to  the  mortgage,  releases, 
and  plats  so  made,  was  held  not  defective  for  indefiniteness,  as 
an  examination  of  the  record  would  have  disclosed  the  lots  and 
ways  released.*"  When  a  portion  of  the  land  described  in  the  mort- 
gage has  been  released  from  the  operation  of  it,  it  is  desirable  that 
the  portion  remaining  which  is  to  be  sold  should  be  described  by 
metes  and  bounds,  with  a  reference  to  the  mortgage  and  to  the 
date  and  record  of  the  release,  rather  than  that  the  premises  should 
be  described  in  the  same  manner  as  they  are  described  in  the 
mortgage  with  such  reference  to  the  release  made.  But  a  notice 
containing  only  a  reference  to  the  excepted  portion  released  is 
good.*^  When,  however,  there  have  been  many  releases,  so  that  the 
part  to  be  sold  would  not  be  recognized  at  all  by  the  description  given 
in  the  mortgage,  a  description  of  the  premises  to  be  sold  as  they 
actually  are  is  all  the  more  desirable;  and  a  reference  to  the  releases, 
except  generally,  or  as  being  the  property  not  before  released  of  record 
from  the  operation  of  the  mortgage,  is  not  important.  If  the  descrip- 
tion of  the  premises  follows  that  in  the  mortgage,  this  is  generally 
sufficient;*^  and  a  change  in  the  street  number  of  the  building  since 
the  mortgage  was  made  does  not  invalidate  the  notice.*^ 

§  1842.  Short  and  incomplete  description. — ^Where  the  advertise- 
ment gave  only  a  short  and  incomplete  description  of  the  property, 
and  did  not  state  the  name  of  the  mortgagee  or  of  the  assignee  of 
the  mortgage,  and  was  signed  only  "per  order  of  the  assignee  of  said 
mortgage,"  and  the  place  of  sale  was  remote  from  the  premises  to  be 
sold,  and  the  notice  was  ineffectual  to  attract  purchasers,  the  sale 
was  held  invalid,  and  the  mortgagor  allowed  to  redeem.**  ''With  such 
a  notice,"  say  the  court,  "and  under  such  circumstances,  a  mortgagee 
who  is  authorized  to  sell  only  at  auction,  finding  himself  to  be  the 
only  bidder  at  the  sale,  can  not  in  good  faith  proceed  with  the  sale 
and  purchase  the  property  for  himself  at  his  own  price,  and  insist 
upon  such  a  purchase  as  precluding  the  mortgagor  from  all  right  to 
redeem  the  property."     But  where  the  land  is  sufficiently  described 

"Beacon  Hill  Land  Co.  v.  Bowen,  Lanham,   35   Nebr.   886,   53   N.   W. 

33  R.  I.  404,  82  Atl.  81.  1010. 

"Wilson  V.  Paige,  76  Maine  279.  "Model  Lodging  House  Assn.  v. 

*^Loveland  v.  Clark,  11  Colo.  265,  Boston,  114  Mass.  133. 

8  Pac.  544;   Reading  v.  Waterman,  "Montague    v.    Dawes,    14    Allen 

46  Mich.  110,  8  N.  W.  691;  Miller  v.  (Mass.)  369. 
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in  other  respects,  the  name  of  the  town  where  it  is  located,*"  or  even 
the  state  or  county,*"  need  not  be  mentioned,  as  the  land  will  be  pre- 
sumed to  be  in  the  state,  and  the  court  will  take  judicial  notice  of 
the  county  of  location  where  the  numbers  of  the  section,  township, 
and  range  are  given.*' 

§  1843.  Names  of  parties. — The  notice  must  show  who  orders  the 
sale;  and  if  it  omits  to  identify  the  holder  of  the  mortgage,  and  is 
signed  by  no  one,  although  it  states  the  names  of  the  mortgagor  and 
mortgagee,  and  refers  to  the  book  and  page  of  the  record  of  the  mort- 
gage, a  sale  under  it  will  be  invalid.**  In  Ehode  Island,  however,  it 
has  been  held  that  an  advertisement  is  sufficient  although  the  mort- 
gagee was  not  named  in  the  notice,  and  that  was  signed  only  in  the 
words  "by  order  of  the  mortgagee."**  If  the  notice  correctly  states 
the  place  of  record,  though  it  gives  neither  the  name  of  the  mortgagee 
nor  of  the  mortgagor,  nor  of  any  one  connected  with  the  mortgagor, 
it  is  sufficient.^"  But  the  same  court  held  a  notice  to  be  fatally  de- 
fective in  which  the  reference  to  the  record  was  not  correctly  made, 
and  neither  the  name  of  the  mortgagor  nor  of  the  mortgagee  nor  of 
the  auctioneer  was  given,  and  the  notice  was  not  signed  by  any  one.°^ 
In  West  Virginia,  a  notice  of  sale  by  a  trustee  in  a  deed  of  trust, 
which  names  the  grantor  and  grantee,  and  refers  to  the  deed  by  date 
and  record,  has  been  held  not  defective  for  failure  to  name  the  bene- 
ficiary.^"  Under  a  statute  requiring  that  the  notice  shall  specify  the 
name  of  the  mortgagee,  it  is  sufficient  that  the  notice  is  signed  by 
him  and  contains  an  accurate  reference  to  the  record.^^  If  there  are 
several  owners  of  the  mortgage,  the  notice  should  be  signed  by  all 
who  appear  of  record  to  be  owners  of  it."*  Upon  the  death  of  the 
mortgagee,  in  the  absence  of  any  bequest  of  the  mortgage,  the  legal 
title  vests  in  his  executor  or  administrator;  and  a  notice  signed  by 
the  executor  or  administrator,  with  the  word  "executor"  or  "admin- 
istrator" affixed,  sufficiently  discloses  his  interest  and  the  source  of 

"Dickerson  v.  Small,  64  Md.  395,  Fltzpatrlck  v.   Fitzpatrick,   6  R.   I. 

1  Atl.  870.  64,  75  Am.  Dec.  681. 

"Shannon  v.   Hay,   106   Ind.   589,  "Colgan  v.   McNamara,   16   R.   I. 

7  N.  E.  376.             •  554,  18  Atl.  157. 

"  Richardson  v.  Hedges,  150  Ind.  "  Hoffman  v.  Anthony,  6  R.  J.  282, 

53,  49  N.  B.  822;   Brown  v.  Ogg,  85  75  Am.  Dec.  701. 

Ind.  234.  "^Copelan  v.  Sohn  ("W.  Va.),  82  S. 

*' Roche  V.  Parnsworth,  106  Mass.  E.  1016. 

509.  »  Candee  v.  Burke,  1  Hun  (N.  Y.) 

*»  Woonsocket  Inst,  for  Savings  v.  546. 

American  Worsted  Co.,  13  R.  I.  255;  "  Dunning  v.  McDonald,  54  Minn. 

1,  55  N.  W.  864. 
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his  title.""  In  a  notice  of  sale  by  a  mortgagee  it  is  not  necessary  to 
set  forth  an  assignment  of  the  mortgage  made  by  him,  and  a  reassign- 
ment to  him  by  the  assignee.""  Where  a  mortgage  conferring  a  power 
of  sale  on  the  mortgagee,  his  agent  or  attorney,  is  assigned,  and  after- 
ward reassigned  by  the  assignee  to  such  agent  or  attorney  for  collec- 
tion, the  fact  that  such  agent  or  attorney  signed  the  advertisement 
and  report  of  sale  as  assignee  rather  than  as  attorney  or  agent,  does 
not  render  the  sale  invalid."'  The  word  "assignee"  in  a  statute  pro- 
viding that  a  notice  of  sale  shall  specify  the  name  of  the  mortgagor, 
mortgagee,  and  assignee  of  the  mortgage,  if  any,  has  been  taken  as  if 
in  the  plural,  necessitating  that  the  name  of  each  assignee  be  speci- 
fied in  the  notice."^  A  notice  which  does  not  give  correctly  the  name 
of  the  mortgagor,  when  a  statute  provides  that  the  notice  shall  specify 
the  names  of  the  mortgagor  and  mortgagee,  is  insufficient,  and  a 
sale  under  it  is  invalid."'  But  a  notice  which  in  reciting  the  name  of 
the  mortgagee  omits  the  initial  of  his  middle  name,  but  the  notice  at 
the  end  is  properly  signed  by  the  mortgagee  with  his  full  name,  is  a 
valid  notice,  and  affords  no  ground  for  setting  aside  a  sale  under  it.®" 

§  1844.  Specifying  owner  of  equity  of  redemption. — The  notice  of 
sale  need  not  name  the  owners  of  the  equity  of  redemption,  or  the 
subsequent  mortgagees,  or  others  who  have  acquired  an  interest  in  the 
estate  from  the  mortgagor  since  the  mortgagee's  title  accrued."  "It 
is  no  part  of  the  duty  of  the  mortgagee  to  state  in  his  notice  the  names 
of  those  who  have  acquired  an  interest  in  the  estate  from  the  mort- 
gagor since  the  mortgagee's  title  accrued.""^  It  is  sufficient  if  the 
notice  correctly  sets  out  the  place  of  record  of  the  mortgage.  Any  one 
desiring  to  know  the  names  of  the  mortgagor,  the  mortgagee,  and 
others  connected  with  the  mortgage  can  learn  them  from  the  record.''^ 

^  Brldenbecker  v.  Prescott,  3  Hun  the  omission  to  name  those  who  had 

(N.  Y.)  419.  acquired    interest    in   the   property 

■»  White  V.  MeClellan,  62  Md.  347.  from    the    mortgagor    was    errone- 

"'Barroll  v.  Benton,  121  Md.  174,  ously  alluded  to  as  one  of  the  de- 

88  Atl.  101.  tects  of  the  notice,  but  the  decision 

"Moore  v.  Carlson,  112  Minn.  433,  does  not  rest  upon  that;   the  fatal 

128  N   W   578.  defect  there  being  the  omission  to 

"Lee  V.  Clary,  38  Mich.  223;  name,  either  in  the  body  of  the  no- 
Thompson"  V.  Commissioner,  79  N.  tice  or  in  the  signature,  the  as- 
Y   54_  signee  of  the  mortgage  who  made 

'»» White  V.  MeClellan,  62  Md.  347.  the  sale.               ,,„,,„  ,v^        ..^ 

"  Silva  V    Turner,  166  Mass.  407,  ^  Dyer  v.  Shurtlefl,  112  Mass.  165, 

44   N.    B.    532;    Learned   v.    Foster,  170,  17  Am.  Rep.  77.              ,„   „     , 

117   Mass    365;    Dyer  v.    Shurtleff,  ''Colgan  v.   McNamara,  16  R.   L 

112  Mass    165    17  Am.  Rep.  77.     In  554,  18  Atl.  157.    In  Hoffman  v.  An- 

Roche  V.  Fam'sworth,  106  Mass.  509,  thony,  6  R.  I.  282,  75  Am.  Dec.  701, 
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§  1845.  Specifying  time  and  place  of  sale. — It  must  specify  defi- 
nitely the  time  and  place  of  sale."*  A  notice  of  a  sale  advertised  to 
take  place  in  February,  1858,  though  the  sale  was  intended  to  be  made 
and  was  actually  made  in  1859,  was  fatally  defective."^  But  a  notice 
which  omitted  the  year,  and  merely  stated  that  the  sale  would  take 
place  on  the  "38th  of  December  next,"  has  been  held  good.'"  If  there 
be  an  established  usage  that  such  sales  shall  be  at  a  particular  place, 
as  for  instance,  the  rotunda  of  the  city  hall,  a  notice  of  a  sale  to  be 
made  at  the  city  hall  would  be  suflScient."^  Inaccuracy  in  designating 
the  place  of  sale  will  not  be  fatal  unless  it  in  some  way  prejudices  the 
rights  of  the  mortgagor  or  others  claiming  under  him."^  Under  the 
Minnesota  statute  for  sale  by  advertisement,  a  notice  of  sale  appointed 
for  the  7th  day  of  November,  1859,  without  naming  any  hour  of  sale, 
does  not  necessarily  render  the  sale  invalid.  It  is  an  irregularity 
which  is  not  allowed  to  overthrow  a  sale,  unless  seasonable  applica- 
tion be  made,  and  certainly  not  after  a  lapse  of  twelve  years  after  the 
time  of  sale.°°  A  sale  advertised  to  be  made  at  "the  hour  of  eleven 
o'clock"  may  be  made  at  any  time  between  eleven  and  twelve  o'clock 
of  the  day  named.  For  the  purposes  of  the  sale,  it  is  to  be  considered 
eleven  o'clock  until  it  is  twelve  o'clock.'"  But  a  valid  sale  can  not 
be  made  before  the  hour  advertised.  Thus,  if  the  hour  of  sale  stated 
in  the  notice  is  eleven  o'clock,  a  sale  fifteen  minutes  before  that  hour 
is  void.'^  The  record  of  a  certificate  of  sale  stating  that  the  sale  was 
had  at  the  time  stated  in  the  notice,  and  also  at  another  time,  does 
not  estop  the  mortgagor  from  showing  the  actual  time  of  sale. 

§  1846.  When  mortgagee  or  trustee  may  exercise  discretion  in  fix- 
ing time,  place,  and  terms  of  sale. — If  the  power  makes  no  provision 

the  notice  was  defective  in  not  cor-        "Richards  v.  Finnegan,  45  Minn, 

rectly  referring  to  the  record.  208,  47  N.  "W.  788.     "Reasonably  ac- 

"  Burnet   v.    Denniston,   5   Johns,  curate  timepieces  vary  a  few  min- 

Ch.  (N.  Y.)  35.  utes    in    the    time,    and    a   sale    in 

»'  Fenner  v.  Tucker,  6  R.  I.  551.  which  there  should  he  a  departure 

"  Gray  v.  Shaw,  14  Mo.  341.  from  the  absolutely  correct  time,  by 

"'Hornby    v.     Cramer,     12     How.  reason     of     such     variance,     would 

Pr.   (N.  Y.)   490.  probably  be  good,  for  persons  pur- 

™  Beacon  Hill  Land  Co.  v.  Bowen,  posing  to  attend  such  a  sale  may  be 

33  R.  I.  404,  82  Atl.  81.  supposed  to  take   into  account  the 

"Menard  V.  Crowe,  20  Minn.  448;  fact     that     timepieces     practically 

Butterfield  v.  Farnham,  19  Minn.  85.  accurate  will  vary  a  few  minutes. 

"Lathrop  v.  Tracy,  24  Colo.  382,  It  is  not  found  that  selling  before 

51   Pac.    486;    McGovern   v.    Union  the  hour,  In  this  case,  was  by  rea- 

Mut.  L.  Ins.  Co.,  109  111.  151;   Les-  son    of    the    ordinary    variance   in 

ter  V.  Citizens'  Sav.  Bank,  17  R.  I.  timepieces."    Per  GilflUan,  C.  J. 
88,  20  Atl.  231. 
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as  to  the  time,  place,  or  terms  of  sale,  or  the  manner  of  advertising  it, 
and  no  statute  regulates  the  proceedings,  the  mortgagee  or  trustee  may 
exercise  his  discretion  in  these  matters,  and  if  fairly  exercised  the  sale 
will  be  valid  ;'2  though  it  would  be  a  safe  and  prudent  course  to  pur- 
sue the  mode  ordinarily  provided  for  in  judicial  sales,^^  and  a  court 
of  equity  would  enforce  the  power  according  to  its  general  practice. 
But  if  the  mortgage  provides  that  the  mortgagee  shall  advertise  the 
time,  place  and  terms  of  sale  in  a  prescribed  newspaper,  this  is  in 
effect  an  authority  to  him  to  fix  the  time,  place,  and  terms  of  sale  at 
his  discretion.'*  Where  the  place  of  sale  is  left  to  the  selection  of  the 
mortgagee  or  trustee,  he  is  bound  to  exercise  reasonable  discretion 
in  the  matter,  taking  into  consideration  the  probable  attendance  of 
bidders  and  the  expressed  desire  of  the  mortgagor."  But  if  the  deed 
specifies  the  place  of  sale,  it  must  be  made  there.''^  If  the  deed  or 
mortgage  provide  that  the  sale  shall  be  made  on  or  near  the  prem- 
ises, or  at  a  particular  place  in  a  town  or  city  named,  a  sale  at  any 
other  place  would  not  be  in  pursuance  of  the  power,  and  would  be 
invalid.' '  But  if  it  merely  provide  that  the  sale  shall  be  in  a  certain 
town  or  city,  the  trustee  or  mortgagee  may  cause  it  to  be  made  at  any 
usual  or  convenient  place.  Likewise,  if  a  statute  provide  that  the  sale 
shall  take  place  only  in  the  county  where  the  mortgaged  premises  lies, 
a  sale  held  elsewhere  is  invalid.'*  "Where  a  deed  of  trust  authorized 
the  trustee  to  sell  after  advertising  the  time,  place,  and  terms  thereof, 
it  was  held  that  a  sale  made  after  an  advertisement  containing  no 
reference  to  the  terms  of  sale  was  invalid." 

§  1847.     Sale  fixed  for  Sunday  or  a  legal  holiday. — Proceedings  to 
foreclose  a  mortgage  are  not  void  because  the  day  specified  in  the  ad- 

"Olcott  T.  Bynum,  17  Wall.    (U.  148;   Chandler  v.  Peters  (Tex.  Civ. 

S.)  44,  21  L.  ed.  570;  Meier  v.  Meier,  App.),  44  S.  "W.  867;  Fry  v.  Old  Do- 

105  Mo.  411,  16  S.  W.  223;    Green-  minion  Bldg.  Assn.,  48  W.  Va.  61,  35 

wood  V.  Fontaine  (Tex.),  34  S.  "W.  S.  E.  842. 

826.  "Webb   v.    Haeffer,    53    Md.    187. 

"Calloway  v.  People's  Bank,   54  See  also  Rice  v.  Brown,  77  111.  549; 

Ga.  441.  Chandler  v.  Peters  (Tex.),  44  S.  W. 

"Calloway  v.   People's  Bank,   54  867;   Beitel  v.  Dobbin  (Tex.),  44  S. 

Ga.  441.  W.  299;  Fry  v.  Old  Dominion  Bldg. 

»  Davis  V.  O'Connell,  92  Miss.  348,  &c.  Assn.,  48  W.  Va.  61. 

47    So.    672;     Goodman    v.    Durant  "Chilton  v.  Brooks,  71  Md.  445, 

Bldg.  &c.  Assn.,  71  Miss.  310,  14  So.  18  Atl.  868;   Polk  v.  Dale,  93  Miss. 

146;   Jenkins  v.  Daniel,  125  N.  Car.  664,  47  So.  386;    Kerr  v.  Galloway, 

161,  34  S.  E.  239,  74  Am.   St.  632;  94  Tex.  641,  64  S.  W.  858;   Beitel  v. 

Hess  V.  Dean,  66  Tex.  663,  2  S.  W.  Dobbin   (Tex.  Civ.  App.),  44  S.  W. 

727;    Morriss  v.  Virginia  State  Ins.  299.    But  see  Harrison  v.  Annapolis 

Co.,  90  Va.  370,  18  S.  E.  843;   Shurtz  &c.  R.  Co.,  50  Md.  490. 

v.  Johnson,  28  Grat.  (Va.)  657.  '"Preston  v.  Johnson,  105  Va.  238, 

"Patterson  v.  Reynolds,  19   Ind.  53  S.  E.  1. 
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vertisement  happens  on  a  Sunday.  The  court  in  a  New  York  ease 
thought  that  a  sale  on  Sunday  might  not  be  prohibited  by  the  statutes 
of  that  state;  but  in  that  case,  the  mistake  being  discovered  before 
the  day  of  sale,  a  postponement  was  made  and  advertised  before  the 
day  fixed  for  the  sale ;  and  the  sale  on  the  following  day  was  held  to 
be  regulaj.*"  A  valid  sale  may  be  made  on  the  twenty-second  day  of 
February,  though  it  is  declared  by  statute  to  be  a  legal  holiday,  the 
transaction  of  secular  business  on  that  day  not  being  prohibited  by 
the  statute.*^ 

§  1848.  Sale  at  ruins  of  courthouse. — ^Under  a  deed  of  trust  made 
before  the  destruction  of  a  city  courthouse,  providing  that  any  sale 
under  it  should  be  had  at  the  north  door  of  the  courthouse,  a  sale  after 
the  destruction  of  the  courthouse  may  be  made  on  the  ground  imme- 
diately in  front  of  the  place  where  the  north  door  was  at  the  time  of 
the  execution  of  the  deed.*^  But  such  a  provision  in  a  mortgage  made 
before  the  destruction  of  the  courthouse  does  not  restrict  the  sale  to 
the  site  of  the  courthouse  then  in  existence,  but  after  its  destruction 
the  sale  may  be  advertised  and  made  at  the  north  door  of  the  building 
then  in  use  as  a  courthouse.*'  Where  the  place  designated  for  the  sale 
is  at  the  courthouse,  it  may  be  made  at  the  new  courthouse  if  the  old 
one  is  destroyed  or  abandoned.'*  After  such  a  sale  has  been  had,  and 
a  deed  is  given,  in  which  it  is  recited  that  the  sale  was  in  due  form, 
and  according  to  the  terms  of  the  deed,  it  is  held  that  a  subsequent 
purchaser  is  not  bound  to  look  beyond  the  recitals  of  the  deed.*^ 

§  1849.  Sale  at  temporary  courthouse. — ^TJnder  a  deed  of  trust  pro- 
viding that  the  sale  shall  take  place  at  the  "courthouse  door,"  a  sale 

»°Westgate  v.  Handlin,  7  How.  Pr.  Co..  131  Mo.  568,  33  S.  W.  67;  Riggs 

(N.   Y.)    372;    Sayles  v.    Smith,   12  v.  Owen,  120  Mo.  176,  25'  S.  W.  356; 

Wend.  (N.  Y.)  57,  27  Am.  Dec.  117.  Davis  v.  Hess,  103  Mo.  31,  15  S.  W. 

"Stewart  v.  Brown   (Mo.),  16  S.  324;    Napton  v.  Hurt,  70  Mo.  497; 

W.  389.    See  also  Mutual  F.  Ins.  Co.  Hambrlght  v.  Brocton,  59  Mo.  52; 

V.  Barker,  17  App.  Cas.  (D.  C.)  205;  Boone  v.  Miller,  86  Tex.  74,  23  S.  W. 

Anderson  v.  White,  2  App.  Cas.  (D.  574. 
C.)  408.  «Long  v.  Rogers,  6  Blss.  (U.  S.) 

»^  Chandler  v.  White,  84  111.  435;  416,  per  Blodgett,  J.:   "I  am  inclined 

Waller  v.  Arnold,  71  111.  350.  to  think  that  would  be  a  good  point 

""Wilhelm  v.  Schmidt,  84  111.  183;  if  made  at  the  time  the  sale  took 

Alden  v.  Goldie,  82  111.  581;   Riggs  place.    It  would  be  good  ground  for 

V.  Owen,  120  Mo.  176,  25  S.  W.  356.  stopping  the  sale  before  rights  in- 

"•Payton  v.  McPhaul,  128  Ga.  510,  tervene;  but  I  doubt  if  a  purchaser 

58  S.  E.  50;  Wilhelm  v.  Schmidt,  84  would  be  absolutely  obliged  to  take 

111.  183;  Alden  v.  Goldie,  82  111.  581;  notice  that  the   courthouse  was  a 

Johnson  v.  Cocks,  37  Minn.  530,  35  ruin." 
N.  W.  436;    Snyder  v.  Chicago  R. 
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made  at  the  door  of  a  building  temporarily  used  as  a  courthouse,  while 
repairs  are  making  upon  the  courthouse  building,  is  a  sufficient  com- 
pliance with  the  terms  of  the  deed.^^  Where  a  deed  of  trust,  made 
after  the  destruction  by  fire  of  the  courthouse  in  Chicago,  provided 
that  the  sale  should  be  made  "at  the  north  door  of  the  courthouse  in 
the  city  of  Chicago,"  and  the  county  courts  were  then  held  in  a  por- 
tion of  a  building  formerly  a  courthouse,  but  which  had  two  north 
doors,  an  advertisement  of  a  sale  to  be  made  at  one  of  those  doors  was 
held  to  have  been  advertised  to  be  made  at  the  place  designated  in  the 
deed.*'  If  the  courthouse  be  removed  after  the  execution  of  the  mort- 
gage, and  established  at  a  different  place  in  the  same  town,  the  sale 
must  be  at  the  new  courthouse,  and  not  at  the  building  formerly  used.** 
A  trust  deed  requiring  the  sale  under  it  to  be  made  at  the  courthouse 
of  the  county  is  properly  executed  by  a  sale  at  the  courthouse  of  a 
newly-organized  county  which  includes  the  land  sold.*^  A  notice  of 
sale  to  be  held  at  the  front  door  of  the  courthouse  in  a  village  named, 
when  in  fact  there  is  no  courthouse,  nor  any  place  known  as  the  court- 
house, in  such  village,  is  void.""  Where,  at  the  time  a  mortgage  was 
made,  there  was  no  courthouse  in  the  county  named,  the  courts  being 
held  in  buildings  hired  for  the  purpose,  but  a  new  courthouse  was  in 
process  of  building,  a  sale  is  properly  made  at  the  door  of  the  unfin- 
ished courthouse.®'-  Where  it  was  provided  that  the  sale  under  a  deed 
of  trust  should  be  made  at  the  "east  courthouse  door,"  and  there  was 
at  the  time  the  deed  was  executed  a  courthouse  with  an  east  door,  but 
this  courthouse  was  afterward  partly  destroyed,  and  abandoned  as 
such,  and  at  the  time  of  the  sale  the  circuit  court  was  held  in  one 
building  and  the  county  and  probate  courts  were  held  in  another,  each 
of  which  was  far  removed  from  the  other,  and  from  the  abandoned 
courthouse,  the  trustee  gave  notice  that  he  would  sell  the  property  "at 
the  front  door  of  the  courthouse,"  and  he  made  the  sale  at  the  north 
door,  that  led  up-stairs  to  the  part  of  the  building  occupied  by  the 
circuit  court,  though  said  court  was  not  in  session  at  the  time.  It 
appeared  that  persons  who  would  have  bid  for  the  property,  had  it 
been  sold  at  the  proper  place,  refused  to  attend  the  sale  because  of 
the  doubt  entertained  of  its  legality,  and  that  the  property  sold  for 

"  Hambright  v.  Brockman,  59  Mo.  '^  Napton  v.  Hurt,  70  Mo.  497. 

52.     See  further,  as  to  what  is  the  =»  Williams  v.  Pouns,  48  Tex.  141. 

"courthouse      door,"      Maloney      v.  ''°  Bottineau  v.  .^tna  L.   Ins.  Co., 

"Webb,  112  Mo.  575,  20  S.  W.  283.  31  Minn.  125,  16  N.  W.  849. 

"Alden   v.    Goldie,    82    111.    581;  '^  Davis  v.   Hess,  103   Mo.  31,  15 

Gregory  v.  Clarke,  75  111.  485.  S.  "W.  324. 

35 — Jokes  Mtg. — ^Vol.  III. 
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less  than  one-half  of  its  value.  It  was  held  that  a  sale  at  the  door 
of  the  courthouse  existing  at  the  time  of  the  sale  would  be  valid,  but 
the  complainants  were  entitled  to  a  trial  of  the  issue  whether,  at  the 
time  of  the  sale,  there  was  more  than  one  place  in  the  city  designated 
as  "the  courthouse,"  at  which  sales  of  such  character  were  made.  The 
sale  was  held  invalid."^  "The  power  of  sale  in  a  mortgage  must  be 
construed  like  other  parts  of  the  contract,  so  as  to  effectuate  the  in- 
tention of  the  parties ;  and  this  is  true  as  to  the  place  of  sale,  as  well 
as  in  regard  to  the  other  stipulations  in  the  power.  There  are  nu- 
merous cases  dealing  with  the  question  as  to  the  validity  of  sales 
where,  for  some  reason,  the  place  of  sale,  as  indicated  by  the 
strict  terms  of  the  power,  was  not  chosen  as  the  place  of  sale  on 
account  of  events  transpiring  between  the  date  of  the  execution 
of  the  instrument  and  the  date  that  the  power  was  exercised. 
When  the  power  provides  that  the  sale  shall  be  at  the  courthouse 
door,  the  rebuilding,  removal,  destruction,  or  temporary  abandon- 
ment of  the  building  raises  a  doubt  as  to  where  the  sale  should  be 
had  under  the  power.  The  general  rule  is  that,  where  the  door  of  the 
courthouse  is  designated  as  the  place  of  sale,  the  building  is  referred 
to  in  its  character  as  an  official  and  public  building,  and  that,  there- 
fore, the  place  of  sale  is  the  courthouse  at  the  time  of  the  foreclosure, 

'^  Stewart  v.  Brown,  112  Mo.  171,  could  not  be  made  at  the  circuit 
20  S.  W.  451.  Sherwood,  C.  J.,  con-  court  building,  and  that  the  place 
curred  in  the  result  on  the  ground  of  sale  not  being  pointed  out  with 
that  the  circumstances  of  the  sale  reasonable  certainty,  the  party  en- 
were  such  as  should  have  induced  titled  to  resort  to  the  security  should 
the  trustee  to  refrain  from  acting  institute  foreclosure  proceedings  in 
regardless  of  the  question  of  local-  court.  The  majority  of  the  court 
ity.  In  his  opinion,  however,  the  seemed  to  be  of  the  opinion  that  too 
rule  declared  in  Hambright  v.  much  importance  should  not  be 
Brockman,  59  Mo.  52,  followed  after-  given  to  the  designation  of  the  par- 
ward  in  Napton  v.  Hurt,  70  Mo.  ticular  door;  and  that  the  word 
497,  established  a  rule  of  property  "courthouse"  should  be  given  more 
which  should  not  be  lightly  de-  prominence,  and  made  the  control- 
parted  from.  Black  and  Gantt,  J  J.,  ling  feature;  and  that  the  parties 
concurred  in  the  result  on  the  intended  that  the  sale  should  occur 
ground  that  the  sale  should  have  at  the  door  of  the  courthouse,  with- 
been  made  at  the  old  courthouse,  out  regard  to  the  change  in  location, 
for  by  the  power  the  place  desig-  and  without  regard  to  whether  the 
nated  for  the  sale  was  the  "east  new  courthouse  had  a  door  corre- 
courthouse  door,"  and  this  descrip-  spending  to  the  particular  door 
tion  only  applied  to  the  courthouse  mentioned  or  not;  citing  as  sustain- 
whlch  had  been  partially  destroyed,  ing  this  view  the  cases  of  Alden 
This  was  the  ground  of  the  decision  v.  Goldie,  82  111.  581;  "Wilhelm  v. 
in  Division  No.  1  of  the  Supreme  Schmidt,  84  111.  183;  Hickey  v. 
Court  of  the  state  in  this  same  case.  Behrens,  75  Tex.  488,  12  S.  W.  679; 
Stewart  v.  Brown  (Mo.),  16  S.  W.  Williams  v.  Pouns,  48  Tex.  141.  To 
389.  Barclay,  J.,  concurred  in  the  same  effect  see  Martin  v.  Barth,  4 
result  on  the  ground  that  the  sale  Colo.  App.   346,  36  Pac.  72. 
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rather  than  the  place  used  for  that  purpose  at  the  time  the  mortgage 
is  executed."^^  If  the  mortgage  or  deed  of  trust  specifies  no  place  of 
sale,  the  sale  may  be  made  at  the  courthouse  door,  if  by  custom  that 
is  the  place  where  such  sales  are  usually  made.  In  such  case  the  place 
of  sale  is  left  to  the  reasonable  discretion  of  the  mortgagee  or  trus- 
tee."* On  a  similar  principle  a  requirement  that  a  sale  be  made  at  a 
courthouse  door  in  a  certain  county  gives  the  trustee  discretion  to 
select  which  courthouse  he  will  choose  when  there  are  two  in  the 
county."^ 

§  1849a.  Sale  in  newly  incorporated  town  or  county. — ^Where  a 
mortgage  was  executed  of  land  in  the  south  part  of  Maiden,  and  this 
part  of  that  town  was  afterward  incorporated  as  the  town  of  Everett, 
the  same  mortgagor  after  such  incorporation  executed  another  mort- 
gage of  the  same  land  to  the  same  mortgagee,  describing  it,  as  in  the 
first  mortgage,  as  situated  in  the  south  part  of  Maiden,  though  the 
mortgagor  then  resided  upon  the  premises  within  the  limits  of  Ev- 
erett. The  mortgage  provided  for  a  sale  of  the  premises  "at  public 
auction  in  said  Maiden."  The  notice  by  publication  was  given  of  a 
sale  to  take  place  "on  the  premises  desqribed  in  the  mortgage  deed, 
namely,  a  lot  of  land  situated  in  the  south  part  of  Maiden" ;  and  de- 
scribed the  lot  by  metes  and  bounds  as  situated  on  a  certain  street; 
and  also  described  the  mortgage  by  date,  and  by  reference  to  the  book 
and  page  in  the  registry  where  it  was  recorded.  In  an  action  by  the 
mortgagor,  after  a  sale  under  such  notice,  claiming  that  the  notice 
was  insufficient,  and  that  the  sale  was  made  at  a  place  not  authorized, 
it  was  held  the  notice  was  good  and  the  sale  was  properly  made  upon 
the  premises.  The  mortgage  referred  to  in  the  notice  afforded  means 
of  ascertaining  the  exact  locality  of  the  mortgaged  land.  The  fact 
that  this  had  been  incorporated  into  the  town  of  Everett  was  imma- 
terial, though  this  fact  must  be  presumed  to  have  been  known  to  the 
mortgagor.'"  "Where,  at  the  time  a  mortgage  was  given,  foreclosure 
sales  were  required  by  law  to  be  made  in  the  county  where  the  land  is 
situated,  and  after  the  making  of  the  mortgage  the  portion  of  the 
county  in  which  the  mortgaged  land  is  situated  is  legally  annexed  to 
another  county,  a  sale  made  on  the  premises  fulfils  the  requirement.'^ 

"Payton  v.  McPhaul,  128  Ga.  510,  "Colcord  v.  Bettlnson,  131  Mass. 

58  S.  B.  50.  233. 

"  Hess  V.  Dean,  66  Tex.  663,  2  S.  "'  Chilton  v.  Brooks,  71  Md.  445, 

W.   727.  18  Atl.  868. 

■"Gray  v.  Worst,  129  Mo.  122,  31 
S.  W.  585. 
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A  trust  deed  required  a  sale  to  be  made  at  the  county  seat,  and  be- 
fore the  sale  took  place  the  county  was  divided  and  two  new  county 
seats  were  chosen.  Under  these  circumstances  the  sale  should  have 
been  made  either  at  the  original  county  seat  or  at  the  county  seat  of 
the  part  including  the  lands  covered  by  the  trust  deed.  A  sale  at  the 
new  county  seat  of  the  subdivision  where  none  of  the  mortgage  lands 
were  situated,  was  void.^^  It  has  been  held  that  a  trust  deed  requiring 
the  sale  to  be  made  at  the  courthouse  of  the  county  is  properly  executed 
by  a  sale  at  the  courthouse  of  a  newly-organized  county  which  includes 
the  land  sold.°°  "Where  the  power  of  sale  in  a  mortgage  provided  that 
the  sale  take  place  "before  the  courthouse  door  in  the  town  of  Isabella, 
Ga./'  but  the  county  site  of  the  county  was  subsequently  removed 
from  Isabella  to  the  town  of  Sylvester,  it  was  held  that  a  sale  before 
the  courthouse  door  in  the  town  of  Sylvester  was  a  valid  execution  of 
the  power.^ 

§  1850.  Sale  at  city  hall. — A  notice  of  a  sale  to  be  made  at  the 
city  hall  in  the  city  of  New  York  was  held  to  specify  the  place  of  sale 
with  sufficient  definiteness,  inasmuch  as  by  common  usage  the  rotunda 
in  the  city  hall  proper  is  the  established  place  for  such  sales.^  It  was 
said  in  this  case,  however,  that  except  for  such  usage  the  notice  would 
be  too  indefinite,  as  all  the  buildings  used  for  holding  courts  within 
the  Park  are  deemed  in  law  the  city  hall.  A  notice  which  designates 
the  place  of  sale  as  "at  the  courthouse  in  the  city  of  St.  Paul"  is  suffi- 
cient to  uphold  the  sale,  in  the  absence  of  any  evidence  of  fraud  or  un- 
fairness, or  actual  or  probable  injury.^  If  the  place  of  sale  be  left  to 
the  discretion  of  the  trustee  or  mortgagee,  he  may  make  the  sale  at  a 
place  outside  the  state  in  which  the  mortgaged  lands  are  situated ;  and 
if  he  acts  with  fairness,  and  the  parties  interested  in  the  property  are 
not  prejudiced  thereby,  the  sale  will  be  sustained.*  Where  there  is  a 
conflict  between  the  statutory  place  of  sale  and  that  designated  by  the 
mortgage  or  deed  of  trust,  the  land  must  be  sold  as  designated  by  the 
statute,  and  such  conflict  between  the  statute  and  the  deed  of  trust 
does  not  render  the  power  wholly  inoperative,  and  the  law  is  to  be 
read  into  the  contract  and  controls  it.^ 

"'Durrell   v.    Farwell    (Tex.),  27  'Thorwarth     v.     Armstrong,     20 

S.  W.  795.  Minn.   464;    Golcher  v.   Brisbln,   20 

»» Williams  v.  Pouns,  48  Tex.  141.  Minn.  453. 

^  Payton  v.  McPhaul,  128  Ga.  510,  *  Ingle  v.  Jones,  43   Iowa  286. 

58  S.  E.  50.  ^  Polk  v.  Dale,  93  Miss.  664,  47  So 

"Hornby     v.    Cramer,    12    How.  386;   W.  C.  Belcher  Land  Mortgage 

Pr.  (N.  Y.)  490.  Co.  v.  Taylor  (Tex.  Civ.  App.),  173 
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§  1851.  Effect  of  mistake  in  advertisement. — ^If  a  mistake  be  made 
in  the  advertisement,  such  as  would  render  a  sale  under  it  irregular  or 
voidable,  the  mortgagee  may  waive  the  proceedings  and  advertise 
anew;  or  he  may  avail  himself  of  his  right  to  seek  his  remedy  by  fore- 
closure in  a  court  of  chancery.^  "Where  the  mistake  was  that  the  day 
of  sale  fell  on  Sunday,  and  the  new  notice  fixing  a  different  day  for 
the  sale  claimed  a  different  amount  as  due,  it  was  held  that  there  was 
nothing  in  the  proceedings  that  enabled  the  mortgagor  to  avoid  the 
sale.'  A  clerical  mistake  in  the  notice  of  sale  will  not  invalidate  the 
title  of  a  bona  fide  purchaser  who  had  no  notice  of  the  mistake,  aid 
was  in  no  way  responsible  for  it.^  The  omission  of  the  words  "will 
be  sold"  when  other  recitals  in  the  notice  show  that  a  sale  is  meant 
does  not  invalidate  the  notice."  If  the  mistake  in  the  advertisement  is 
of  a  character  calculated  to  mislead  or  deceive  parties  interested  in 
the  sale,  or  if  it  is  shown  that  they  have  in  fact  been  misled,  an  en- 
tirely new  advertisement  should  be  instituted  and  continued  for  the 
requisite  length  of  time;  otherwise  the  sale  will  be  void." 

§  1852.  Effect  of  error  in  notice. — Any  error  in  the  notice  of  sale 
which  would  naturally  mislead  the  public,  or  deter  persons  from  at- 
tending the  sale  and  bidding,  will  render  the  sale  irregular  and  void. 
Such  would  be  the  effect  of  an  erroneous  statement  that  the  premises 
would  be  sold  for  default  of  three  mortgages  when  in  fact  there  were 
but  two,  the  third  being  upon  other  land;^'^  and  such  would  be  the 
effect  of  a  notice  of  sale  subject  to  prior  incumbrances,  when  the  rec- 
ords showed  the  existence  of  a  prior  mortgage,  which  had  in  fact 
been  paid,  but  not  discharged.  ^^  But  mere  inaccuracies  and  omissions 
in  the  description  of  the  property  in  the  notice,  not  calculated  to  mis- 
lead prospective  purchasers,  and  working  no  prejudice  to  the  mort- 

S.   W.   278;    Kerr  v.   Galloway,   94  Ch.  (N.  Y.)  35.    See  also  Equitable 

Tex.  641,  64  S.  W.  858.  Trust   Co.   v.   Fisher,   106    111.    189; 

"Atwater      v.      Kinman,      Harr.  Clark  v.    Simmons,   150   Mass.   357, 

(Mich.)    243.  23  N.  E.  108;   Briggs  v.  Briggs,  135 

'Banning  v.  Armstrong,   7   Minn.  Mass.  306;   Pearson  v.  Gooch,  69  N. 

46.  H.  208,  40  Atl.  390;  Very  v.  Russell, 

» Mitchell     V.     Nodaway    County,  65  N.  H.  646,  23  Atl.  522;   Hubbell 

80  Mo.  257.  V.  Sibley,  5  Lans.  (N.  Y.)   51,  50  N. 

'  Nau  V.  Brunette,  79  Wis.  664,  48  Y.  468;    Fenner  v.  Tucker,  6  R.  I. 

N.  W.  649.  551;    Hoffman  v.  Anthony,  6  R.  I. 

"Ritchie  v.  Judd,  137  111.  453,  27  282. 
N.  E.   682;     Pratt    v.    Tinkcom,    21        "Pearson  v.  Gooch,  69  N.  H.  208, 

Minn.   142;    Banning  v.   Armstrong,  40  Atl.  390.     See  also.  Long  v.  Rich- 

7  Minn.  46;    Dana  v.  Farrington,  4  ards,  170  Mass.  120,  48  N.  B.  1083, 

Minn.  433.  64  Am.  St.  281. 

"  Burnet   v.    Denniston,  5  Johns. 
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gagor,  will  be  disregarded.^^  Where  a  notice  clearly  sets  forth  the 
time,  place,  and  terms  of  sale,  and  is  posted  the  required  time  before 
the  sale,  it  is  not  defective  because  the  date  at  the  bottom  of  the  no- 
tices was  erroneous.'*  The  notice  need  not  be  dated,  and,  if  not  dated, 
it  will  date  from  its  first  publication.'^  A  change  in  the  time  ap- 
pointed for  the  sale  after  notice  has  once  been  given,  if  the  mortgagor 
is  thereby  misled  to  his  prejudice,  avoids  the  sale  though  the  notice 
was  published  for  the  requisite  length  of  time  after  the  change.'" 
When  a  sale  is^  adjourned  to  a  future  day,  but  the  notice  of  it  as  pub- 
lished is  for  a  different  day,  the  sale  will  be  void.'^  Such  also  may  be 
the  effect  of  an  advertisement  of  sale  in  which  the  day  of  the  week 
and  day  of  the  month  fixed  for  it  are  not  coincident  ;'*  or  one  in  which 
the  sale  was  by  mistake  fixed  for  the  wrong  year.'°  But  where  the  ad- 
vertisement stated  the  day  of  the  month  correctly,  but  gave  the  wrong 
day  of  the  week,  and  the  mistake  was  corrected  in  the  notice  published 
the  day  before  the  sale,  there  being  no  evidence  of  any  intention  to 
mislead,  a  bill  in  equity  to  set  aside  the  sale  for  irregularity  was  dis- 
missed.^" Where  a  notice  of  sale  under  a  deed  of  trust  described  three 
notes  secured  by  it,  one  of  them  not  being  due,  and  recited  that  the 
trustee  had  been  called  upon  to  sell  the  property  for  the  payment  of 
two  of  them,  there  is  no  implication  that  the  trustee  intended  to  sell 
for  the  payment  of  all  of  the  notes,  and  the  notice  is  not  open  to  ob- 
jection.^' A  notice  is  not  objectionable  as  misleading  for  the  reason 
that  it  does  not  mention  that  all  the  notes  have  been  paid  but  one, 
when  it  recites  in  general  terms  that  default  had  been  made.^^  And 
error  in  stating  the  amount  of  an  attorney's  fee  stipulated  for  in  the 
mortgage  will  not,  in  the  absence  of  fraud  or  prejudice  to  the  owner 
of  the  land,  invalidate  the  sale.^' 

§  1853.  Sale  of  equity  of  redemption. — A  power  of  sale  in  a  first 
mortgage  which  authorizes  the  mortgagee  to  advertise  and  sell  at  auc- 
tion the  mortgaged  premises,  including  all  equity  of  redemption  of 

"Noland  v.  Bank  of  Lee's  Sum-  "Miller  v.  Hull,  4  Den.   (N.  Y.) 

mit,  129  Mo.  57,  31  S.  "W.  341.  104. 

"Weyburn  v.  Watklns,   90   Miss.  >»  Calloway  v.    People's    Bank,    54 

728,  44  So.  145.  Ga.  441,  450. 

"'Bausemer  v.  Mace,  18  Ind.  27,  "Fenner  v.  Tucker,  6  R.  I.  551. 

81  Am.  Dec.  344;  Cook  v.  Poster,  96  =•  Chandler  v.  Cook,   2   Me  Arthur 

Mich.  610,  55  N.  W.  1019;   Ramsey  (D.  C.)  176. 

V.  Merriam,  6  Minn.  168;  "Weyburn  ""Tooke  v.  Newman,  75  111.  215. 

V.  Watkins,  90  Miss.  728,  44  So.  145.  "  Bush  v.   Sherman,   80   111.   160. 

"  Dana    v.    Farrington,    4   Minn.  "» Swenson  v.  Halberg,  1  Fed.  444. 
433. 
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the  mortgagor,  gives  no  authority  to  sell  the  equity  of  redemption 
alone ;  and  if  the  advertisement  states  only  that  the  equity  of  redemp- 
tion will  be  sold,  it  is  insufficient,  and  the  sale  under  it  is  invalid. 
Any  one  wishing  to  purchase  could  only  infer  from  the  advertisement 
that  he  could  buy  an  estate  on  which  the  incumbrance  would  con- 
tinue.^* But  an  advertisement  by  a  second  mortgagee  of  "all  the  right, 
title,  interest,  and  estate  which,  by  virtue  of  the  power  contained  in 
said  mortgage  and  the  assignments  thereof,  I  have  the  right  to  sell,  in 
and  to"  the  mortgaged  premises,  is  not  defective,  though  the  power 
was  to  sell  the  granted  premises  subject  to  a  prior  mortgage.  The 
legal  effect  of  the  advertisement  is  the  same  as  if  the  language  of  the 
mortgage  had  been  used,  and  could  mislead  no  one.^°  On  the  other 
hand,  the  mortgagee  can  not  sell  a  greater  interest  than  his  mortgage 
gives  him  authority  to  sell.  Holding  a  junior  mortgage,  he  can  not 
sell  the  entire  estate  free  from  incumbrances,  but  he  must  sell  sub- 
ject to  the  incumbrances  having  precedence  of  his  mortgage.^'  He 
can  not  sell  the  entire  estate  as  unincumbered,  although  the  auctioneer 
at  the  sale  states  the  existence  of  the  prior  mortgage,  and  says  it  may 
remain  at  the  option  of  the  purchaser,  and  the  deed  delivered  to  the 
purchaser  also  states  that  he  assumes  and  agrees  to  pay  the  first  mort- 
gage as  part  of  the  consideration.  The  mortgagee  can  sell  under  the 
power  only  what  was  conveyed  to  him,  namely,  an  equity  of  redemp- 
tion.'" The  consent  of  the  prior  incumbrancers  to  such  a  sale  would 
bind  them,  but  would  not  make  the  sale  valid  as  against  the  owner  of 
the  equity  of  redemption.^*  The  latter,  however,  might  affirm  such  a 
sale,  and  he  would  affirm  it  by  receiving  any  surplus  there  might  be, 
or  by  bringing  suit  for  such  surplus.^'    Where  a  trustee  in  a  second 

"Fowle  V.  Merrill,  10  Allen  not  affect  the  mortgagor's  right  to 
(Mass.)  350;  Donohue  v.  Chase,  130  redeem,  or  the  mortgagee's  own 
Mass.  137,  per  Endicott,  J.:  "A  right  to  foreclose.  A  proper  execu- 
mortgagee  has  the  right  to  sell,  nn-  tion  of  the  power  of  sale  contained 
der  a  power  contained  in  his  mort-  in  the  mortgage  requires  the  mort- 
gage, the  whole  title  of  the  mort-  gagee  to  sell  all  he  is  entitled  to 
gagor  and  of  himself  in  the  land  sell  under  it." 

mortgaged;  that  is,  he  may  sell  the  =*  Model  Lodging  House  Assn.  v. 

equity  of  redemption  of  the  mort-  Boston,  llf  Mass.  133. 

gagor,  and  such  interest  as  is  con-  ^"Donohue    v.    Chase,    130   Mass. 

veyed  to  him  by  the  mortgage  un-  137. 

der  which  he  sells.    But  he  can  not  "  Dearnaley  v.   Chase,  136   Mass. 

sell   the    equity    of    redemption   of  288. 

the   mortgagor  by   itself;    nor   can  "'Cook  v.  Basley,  123  Mass.  396. 

he  sell  an  undivided  portion  of  his  "O'Connell    v.    Kelly,  114    Mass. 

interest  in  the  land  included  in  the  97.     See  also  Morton  v.  Hall,   118 

mortgage.     Such  sales   would   pass  Mass.   511;    Alden  v.   Wilkins,   117 

no  title  to  the  purchaser,  and  would  Mass.  216. 
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trust  deed  attempted  to  sell  under  the  power  therein  contained,  but  in 
his  advertisement  recited  the  wrong  page  of  the  record,  so  that  ap- 
parently the  sale  was  under  the  first  deed,  it  was  held  that  the  deed 
by  the  trustee  to  a  purchaser  with  knowledge  of  the  facts,  did  not 
convey  the  legal  title  to  the  land,  but  merely  an  equity  of  redemption.^" 
Where  the  sale  is  to  be  made  subject  to  another  incumbrance,  its 
amount  must  be  correctly  given.  And  where  the  notice  contains  a 
false  statement  that  the  property  is  subject  to  another  mortgage,  a 
sale  thereunder  will  be  void.^^ 

§  1854.  Unimportant  omissions. — If  the  notice  contain  such  facts 
as  reasonably  apprise  the  public  of  the  time,  place  and  terms  of  sale, 
and  describe  the  property  sufficiently,  mere  omissions  or  inaccuracies 
not  calculated  to  mislead  any  one  are  not  to  be  regarded;  as  where  a 
notice  stated  that  the  property  would  be  sold  for  cash  at  the  court- 
house door  in  the  town  of  Hillsboro,  without  naming  the  county,  or 
stating  that  the  sale  would  be  at  public  vendue  to  the  highest  bidder.^^ 
It  need  not  state  the  terms  of  sale,  or  that  the  terms  would  be  stated 
at  the  time  of  sale;  and  if  at  the  sale  a  deposit  is  required,  and  this 
prevented  a  person  present  from  bidding,  if  the  mortgagee  acted  in 
good  faith,  and  the  requiring  of  a  deposit  was  usual  and  reasonable, 
this  does  not  invalidate  the  sale.^^  The  advertisement  need  not  be 
dated.  The  time  of  its  first  appearance  by  publication  will  be  taken 
as  the  date.^*  A  failure  to  state  the  middle  name,^^  or  a  slight  error 
in  spelling  where  the  form  given  has  substantially  the  same  sound  as 
that  of  the  true  name,'®  or  where  the  names  are  equivalents  of  each 
other  in  the  same  or  different  languages,' '  do  not  invalidate  the  sale. 
It  is  not  necessary  that  the  advertisement  of  a  sale  under  a  power 
should  state  that  a  default  has  occurred  in  the  performance  of  the  con- 
dition of  the  mortgage.    The  statement,  that  the  sale  is  by  virtue  of 

»°  Freeman  v.  Moffitt,  119  Mo.  280,  ton,   114    Mass.     133;     Goodale    v. 

25  S.  W.  87.  Wheeler,  11  N.  H.  424. 

"  Callaghan  v.  O'Brien,  136  Mass.  '*  Ramsey    v.    Merriam,    6    Minn. 

378;   Burnet  v.  Dennlston,  5  Johns.  168.    See  also  Bausemer  v.  Mace,  18 

Ch.  (N.  Y.)  35.  Ind.  27,  81  Am.  Dec.  344;   Weyburn 

=' Powers  V.  Kueckoff,  41  Mo.  425,  v.  Watkins,  90  Miss.  728,  44  So.  145; 

97  Am.  Dec.  281.     See  also  McCam-  McCardla   v.    Billings,    10    N.    Dak. 

men  v.  Detroit  L.  &  N.  R.  Co.,  103  373,  87  N.  W.  1008,  88  Am.  St.  729. 

Mict.  104,  61  N.  W.  273;    Beatie  v.  ^  White  v.  McClellan,  62  Md.  347. 

Butler,  21  Mo.  313,  64  Am.  Dec.  234;  «« Bacon  v.  Northwestern  Mut.  L. 

Gray  v.  Shaw,  14  Mo.  341;   Hornby  Ins.  Co.,  131  U.  S.  258,  33  L.  ed.  128, 

V.  Cramer,  12  How.  Pr.  (N.  Y.)  490.  9  Sup.  Ct.  787. 

"  Wing  V.  Hayford,  124  Mass.  249;  "  Zlotoecizski  v.  Smith,  117  Mich. 

Pope    V.    Burrage,    115    Mass.    282;  202,  75  N.  W.  470. 
Model  Lodging  House  Assn.  v.  Bos- 
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the  power  given  by  the  mortgage,  necessarily  implies  that  there  has 
been  a  default.  ^^  Qf  course,  therefore  the  notice  need  not  state  for 
what  breach  of  the  condition  the  land  is  to  be  sold.^»  Unimportant 
mistakes  should  be  corrected  in  subsequent  notices  of  sale.*" 

§  1855.  Statement  of  amount  due. — ^Unless  required  by  statute 
or  by  the  terms  of  the  deed,  the  notice  need  not  state  the  amount  due 
for  the  payment  of  which  the  sale  is  to  be  made.*^  A  statutory  require- 
ment that  the  notice  shall  state  the  amount  claimed  to  be  due  at  the 
time  of  the  iirst  publication  is  sufficiently  met  by  a  statement  of  the 
amount  claimed  to  be  due  at  a  certain  prior  date,  and  that  the  mort- 
gagee claims  that  sum  with  interest  from  that  time.*^  If  only  a  part 
of  the  mortgage  debt  be  due,  it  is  the  usual  and  safer  way  to  state  both 
the  whole  amount  of  the  debt  and  the  amount  of  it  which  has  become 
payable.*^  The  fact  that  the  notice  states  a  larger  sum  to  be  due  than 
is  actually  due  does  not  affect  the  validity  of  the  sale,  if  no  actual  in- 
jury or  fraudulent  purpose  is  shown.**  But  where  the  amount  is 
grossly  overstated,  or  so  excessive  that  it  might  deter  and  discourage 
bidders,  it  will  render  the  sale  invalid.*^  Although  an  excessive  claim 
might  have  the  efEect  to  deter  bidders,  it  can  not  be  inferred  in  the 
absence  of  proof  that  it  actually  had  this  effect.  If  the  mortgagee 
should  bid  up  to  the  amount  of  his  excessive  claim,  and  take  the  prop- 
erty, he  would  be  obliged  to  pay  to  the  mortgagor  the  excess  over  what 
was  legally  due.*°    Where  the  amount  of  the  debt  and  interest  is  given, 

''Model  Lodging  House  Assn.  v.        "Fairman   v.   Peck,   87    III.   156; 

Boston,    114    Mass.    133.      See    also  Hamilton  v.  Lubukee,  51  111.  415,  99 

King  V.  Bronson,  122  Mass.  122.  Am.  Dec.  562;    White  v.  McClellan, 

='Silva  V.  Turner,  166  Mass.  407,  62   Md.   347;    Bowers  v.   Hechtman, 

44  N.  E.  532.  45  Minn.  238,  47  N.  W.  792;    Klock 

" Hanson  v.  Kitterman,  23  S.  Dak.  v.   Cronkhite,   1   Hill    (N.   Y.)    107; 

220,  121  N.  W.  389.  Jencks  v.  Alexander,  11  Paige   (N. 

*' Reedy  v.   Millizen,   155   111.   636,  Y.)    619.     See   also   Kerfoot  v.   Bil- 

40  N.  E.  1028;  Jenkins  v.  Pierce,  98  lings,    160    111.    563,   43    N.    E.    804; 

111.  646;   Hage  v.  Benner,  111  Minn.  Richardson  v.  Hedges,  150  Ind.  53, 

365,  127  N.  W.  3.  49  N.  E.  822;  Way  v.  Dyer,  176  Mass. 

"Hoyt    v.     Pawtucket    Inst,    for  448,  57  N.  E.  678;    Cook  v.  Foster, 

Savings,     110     111.     390;     Judd     v.  96  Mich.  610,  55  N.  W.  1019;  Miller 

O'Brien,  21  N.  Y.  186,  189.    See  also  v.  Evans,  35  Mo.  45. 
Fairman  v.  Peck,  87  111.  156;  Ham-        « Hamilton   v.   Lubukee,    51    111. 

ilton  V.  Lubukee,  51  111.  415,  99  Am.  415,  99  Am.  Dec.  562;   Seller  v.  Wil- 

Dec.   562;    Butterfleld  v.   Farnham,  ber,  29   Minn.  307,  13  N.  W.  136; 

19  Minn.   85;    Bailey  v.   Merritt,   7  Spencer  v.  Annon,  4  Minn.  542. 
Minn.    159;    Spencer  v.    Annon,    4        **  Seller  v.  Wilber,  29  Minn.  307, 

Minn.    542;    Klock   v.    Cronkhite,   1  13  N.  W.  136;    Spottswood  v.   Her- 

Hill    (N.  Y.)    107;    Jencks  v.   Alex-  rick,    22   Minn.    458;    Butterfleld   v. 

ander,  11  Paige  (N.  Y.)  619.  Farnham,    19    Minn.    85;   Bailey   v. 

« Jencks  v.   Alexander,   11   Paige  Merritt,    7   Minn.    159;    Bennett   v. 

(N.  Y.)    619,  626.  Healey,    6    Minn.    240;     Ramsey    v. 
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"and  the  taxes,  if  any,"  it  is  not  necessary  to  state  the  amount  of  the 
taxes.*''  It  is  not  necessary,  in  the  absence  of  a  statutory  requirement 
or  of  a  requirement  in  the  mortgage  deed,  that  the  amount  due,  for 
which  the  property  is  sold,  should  be  stated.*^  Where  a  mortgage  of 
land  was  given  for  two  thousand  five  hundred  dollars,  of  which  one 
thousand  and  fifty  dollars  only  was  advanced,  but  the  balance  was 
paid  by  the  mortgagee  in  an  action  brought  by  a  creditor  of  the  mort- 
gagor against  him,  in  which  the  mortgagee  was  summoned  as  trustee 
after  deducting  the  interest  due,  it  was  held  that  the  notice  of  sale, 
stating  that  the  mortgage  was  for  two  thousand  five  hundred  dollars 
was  sufficient.*® 

§  1856.  Stating  amount  of  first  mortgage  in  notice  of  sale  of  sec- 
ond.— In  advertising  a  sale  under  a  second  mortgage  it  is  not  essential 
to  state  the  amount  due  upon  the  first  mortgage,  even  if  both  mort- 
gages are  held  by  the  same  person.  And  if  the  mortgagee  at  the  sale 
slightly  overestimates  the  amount  due  on  that  mortgage,  it  is  imma- 
terial.^" So  a  notice  of  sale  by  a  subsequent  mortgagee  is  not  rendered 
defective  by  an  error  in  overstating  the  amount  due  under  a  prior 
mortgage." 

IX.    Sale  in  Parcels 

Section  Section 

185if.  Sale  in  parcels  or  en  masse  in  1859.  Duty  and  discretion  of  mort- 

general.  'gagee  or  trustee. 

1858.  Effect  of  request  that  sale  be  1860.  Sale  of  sufficient  only  to  pay 

made  in  parcels.  the  debt. 

§  1857.  Sale  in  parcels  or  en  masse  in  general. — Grenerally  there  is 
no  obligation  to  sell  in  parcels,  except  where  such  sale  is  required 
by  statute,  or  where  special  equities,  which  the  mortgagee  is  bound 
to  respect,  have  arisen  as  to  portions  of  the  premises,^  as  where 
the  mortgagor  has  subsequently  sold  a  part  of  the  mortgaged 
property.^  Even  when  the  mortgagor  has  alienated  a  part  of  the 
mortgaged  property,  and  upon  equitable  grounds  the  purchaser  is 
entitled  to  have  the  part  of  the  premises  not  alienated  first  sold  under 

Merriam,  6  Minn.  168;    Spencer  v.  "Way  v.  Dyer,  176  Mass.  448,  57 

Annon,  4  Minn.  542.  N.  E.  678. 

"Kirkpatrick  v.  Lewis,  46  Minn.  'Loveland  v.  Clark,  11  Colo.  265, 

164,  48  N.  W.  783.  18  Pac.  544;    Singleton  v.  Scott,  11 

"Jenkins  v.   Pierce,   98   111.   646.  Iowa  589;  Gray  v.  Shaw,  14  Mo.  341. 

"Silva  V.  Turner,  166  Mass.  407,  See   also  "Walker    v.    Schultz,    175 

44  N.  E.  532.  Mich.  280,  141  N.  W.  543. 

"Model  Lodging  House  Assn.  v.  =Pine  Bluff  &c.  R.  Co.  v.  James, 

Boston,  114  Mass.  133.  54  Ark.  81,  15  S.  W.  IB. 
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the  power,  he  must  apply  to  a  court  of  chancery  before  the  sale  for  an 
order  directing  the  sale  to  be  so  made ;  and  if  he  does  not  do  this  he 
can  not  apply  to  have  the  sale  set  aside  as  against  a  bona  fide  pur- 
chaser.^ There  is  generally  no  obligation  upon  him  to  sell  in  lots  in 
order  to  obtain  a  greater  price.*  The  deed  generally  empowers  the 
mortgagee  to  sell  the  whole  estate  upon  any  default,  and  to  pay  the 
entire  debt  from  the  proceeds,  and  usually  makes  no  provision  in  re- 
gard to  the  sale  of  the  property  in  parcels.^  The  mortgagee  may 
nevertheless  sell  in  parcels  when  the  property  will  bring  a  better  price 
by  this  mode  of  sale,  especially  if  the  mortgaged  premises  consist  of 
distinct  parcels.^  After  he  has  advertised  the  property  to  be  sold  in 
lots,  the  sale  should  be  made  accordingly.  When  the  sale  is  made 
in  parcels,  it  must  stop  when  enough  has  been  realized  to  pay  the 
debt  and  expenses;  for,  the  debt  being  paid,  the  power  of  sale  is  ex- 
hausted.^ But  it  has  been  held  that  where  the  trustee  had  authority 
to  sell  the  whole  of  the  property,  his  failure  to  do  so  did  not  affect  the 
validity  of  a  sale  of  a  part  thereof.*  It  is  true,  however,  that  some 
courts  have  adopted  the  rule  that  all  forced  sales  of  property  shall  be 
made  in  parcels,  when  the  lots  are  sufBciently  distinct  both  in  law 
and  in  fact  to  render  distinct  sales  practicable.*  In  such  case,  when 
the  property  is  susceptible  of  division  into  lots,  a  sale  of  the  entire 
premises  together  will  vitiate  the  sale,  and  a  court  of  equity  may  set 
it  aside.^"     In  some  states  it  is  provided  by  statute  that  when  the 

"  St.    Joseph    Manufacturing     Co.  33,  45  Am.  Dec.  444;   Curry  v.  Hill, 

V.    Daggett,    84    III.    556.      See   also  18  W.  Va.  370. 

Hosmer  v.   Campbell,    98   111.    572;  »Todd  v.  Bemis  (Tex.  Civ.  App.), 

Meacham  v.  Steele,  93  111.  135.  158  S.  W.  182. 

*  Cleaver  v.  Green,  107  111.  67;  Gro-  "Rowley  v.  Brown,  1  Binn.  (Pa.) 

ver  V.  Fox,  36  Mich.  461;  Abbott  v.  61.  This  was  a  sale  on  execution. 

Peck,   35   Minn.   499;    Scott  v.   Bal-  The  court  say:     "It  is  the  rule  of 

lard,  117  N.  Car.  195;   Shaw  v.  Hoi-  this  court  to  disallow  in  every  case 

loway,  13  Tex.  Civ.  App.  254,  35  S.  a  lumping  sale  by  the  sheriff,  where 

W.  800;    Old  Dominion  Inv.  Co.  v.  from  the  distinctness  of  the  items 

Moomaw  (Va.),  25  S.  E.  540;  Adams  of  the  property  he  can  make  dis- 

V.  Scott,  7  W.  R.  213.    As  to  sales  tinct  sales.     It  is  essential  to  jus- 

In  parcels   under   decree   of   court,  tice  and  to  the  protection  of  the  un- 

see  ante  §§  1616-1619.  fortunate  debtors  that  this  should  be 

"Connolly  v.  Belt,  5  Cranch   (U.  the  general  rule.    Any  other  would 

S.)    405,   Fed.   Cas.   No.   3117.  lead  to  the  most  shameful  sacrifices 

"Holmes  v.  Turner's  Falls  Lum-  of  property.     There  may  be  excep- 

ber  Co.,  150  Mass.  535,  23  N.  E.  305.  tions,  but  the  purchaser  must  bring 

Selling  in  parcels  might  be  a  ground  himself  within  them."    See  also  Do- 

for  setting  aside  a  sale  if  it  caused  zier  v.  Farrior   (Ala.),  65    So.  364. 

the  property   to   go  at   a  sacrifice.  "Thomas  v.  Fewster,  95  Md.  446, 

Middlesex  Banking  Co.  v.   Lester,  7  52  Atl.  750;    Carroll  v.  Hutton,  88 

S.  Dak.  333,  64  N.  W.  168.  Md.    679,    41   Atl.    1081;    Hopper   v. 

'Baker  v.  Halllgan,  75  Mo.  435;  Hopper,   79   Md.   400,   29   Atl.   611; 

Charter  v.  Stevens,  3  Denio  (N.  Y.)  Loeber  v.  Eckes,  55  Md.  1;  Johnson 
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mortgaged  premises  consist  of  distinct  farms  or  lots  they  shall  be  sold 
separately,  and  that  the  sale  shall  cease  when  a  sufficient  sum  has 
been  realized  to  satisfy  the  debt.^^  The  distinct  farms  or  lots  in- 
tended by  this  provision  are  not  such  as  are  formed  by  a  highway  or 
by  section  lines  crossing  a  farm  mortgaged  as  one  tract,  but  separate 
and  distinct  lots  or  farms  not  forming  together  one  lot  or  farm  are 
intended.^^  If  such  separate  lots  were  fenced  and  used  as  one  parcel 
when  the  mortgage  was  given,  and  continued  to  be  so  fenced  and  used, 
all  can  be  sold  as  one  parcel.^^  If  after  the  giving  of  the  mortgage 
the  land  is  subdivided,  and  other  persons  acquire  interests  in  separate 
portions  of  the  land,  thereby  acquiring  equities  which  a  court  of 
equity  upon  timely  application  would  protect  by  requiring  the  sale 
under  the  mortgage  to  be  made  in  separate  parcels,  yet  without  such 
application  a  sale  of  the  entire  tract  as  mortgaged  is  rightful,  and 
will  not  for  that  reason  be  set  aside.^*  But  where  the  mortgaged  land 
is  laid  out  in  city  blocks  and  the  mortgagee  joins  in  dedicating  the 
streets  to  the  public,  each  block  becomes  a  separate  parcel  and  must 
be  sold  by  itself.^^  The  mortgagee,  if  he  chooses,  without  any  direc- 
tion of  the  court,  may  respect  the  equities  of  a  purchaser  of  a  portion 
of  the  land  and  sell  the  remaining  land  first,  and  the  mortgagor  has 
no  ground  for  objection  to  such  course;  nor  can  he  complain  if  the 
mortgagee  releases  such  portion  previously  conveyed  from  the  lien 

V.  Hambleton,  52  Md.  378;  Mahoney  482;   Hull  v.  King,  38  Minn.  349,  37 

V.  Mackubin,  52  Md.  357,  366;   Ree-  N.  W.  792. 

side  V.  Peter,  33  Md.  120,  123;   Hub-  "Yale  v.  Stevenson,  58  Mich.  537, 

bard  v.  Jarrell,  23  Md.  66;   Sumrall  25  N.  W.  488;  Thompson  v.  Browne, 

V.  Chaffin,  48  Mo.  402.  10  S.  Dak.  344,  73  N.  W.  194;   Max- 

"Chesley  v.  Chesley,  49  Mo.  540,  well  v.  Newton,  65  Wis.  261,  27  N. 

54   Mo.   347,   and   cases   cited.     See  W.  31. 

also   Bailey  v.   Hendrickson,   25   N.  "Clark  v.  Kraker,   51  Minn.  444, 

Dak.  500,  143  N.  W.  134;  Michigan:  53  N.  "W.  706;    Ryder  v.  Hulett,  44 

ante  §  1741;  Minnesota:  ante  §  1743;  Minn.  353,  46  N.  "W.  559;  Willard  v. 

Mississippi:  ante  §  1744;  New  York:  Finnegan,   42  Minn.   476,   44  N.  W. 

ante    §    1751;     North    Dakota    and  985;    Abbott  v.  Peck,  35  Minn.  499, 

South  Dakota:   ante  §  1752a;    Wis-  29  N.  W.  194;   Paquin  v.  Braley,  10 

consin:   ante  §  1762.  Minn.  379;    Johnson  v.  Williams,  4 

•"Hawes  v.  Detroit  F.  &  M.  Ins.  Minn.  260. 

Co.,   109   Mich.   324,  67  N.  W.   329;  "Bay  View  Land  Co.  v.  Myers,  62 

Yale  V.  Stevenson,  58  Mich.  537,  25  Minn.  265,  64  N.  W.  816.     The  bur- 

N.    W.     488;     Larzelere    v.     Stark-  den  of  proving  that  the  lands  were 

weather,  38  Mich.  96;  Child  v.  Mor-  not  occupied  as  one  lot  is  upon  the 

gan,  51  Minn.  116,  52  N.  W.  1127;  party   who   attacks  the   validity  of 

Bitzer   v.   Campbell,   47    Minn.    221,  the  sale  in  one  parcel.    Gage  v.  San- 

49  N.  W.  691;    Barge  v.  Klausman,  born,  106  Mich.  269,  64  N.  W.  32; 

42  Minn.  281,  44  N.  W.  69;    Mason  Marx  v.  Smith,  111  Mich.  125,  69  N. 

V.  Goodnow,  41  Minn.  9,  42  N.  W.  W.  150. 
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of  the  mortgage.^^  In  the  absence  of  a  statute  or  provision  in  the 
mortgage  requiring  a  sale  in  separate  parcels,  the  sale  en  masse  with 
fraudulent  intent,  resulting  in  the  property  being  sold  for  much  less 
than  its  value,  and  much  less  than  it  would  have  brought  if  it  had 
been  sold  in  separate  tracts,  the  sale  will  be  set  aside.^'  The  mere 
fact  that  property  which  is  susceptible  of  division  has  been  sold  en 
masse  does  not  render  the  sale  void.  It  is  only  when  substantial  in- 
jury has  been  inflicted  by  a  failure  to  subdivide  and  sell  in  parcels 
that  such  sale  may  be  declared  void.^'  Whether  a  sale  contrary  to 
the  statute  is  void  or  merely  voidable,  is  a  question  upon  which  there 
is  some  conflict  of  authority,  though  the  better  rule  is  that  such  a  sale 
is  only  voidable  for  cause  shown,  as  that  it  was  the  result  of  actual 
fraud,  or  that  the  sale  was  to  the  prejudice  of  the  owner  of  the  equity 
of  redemption.^'  But  the  sale  of  further  parcels  after  enough  has  been 
realized  to  satisfy  the  mortgage  debt  is  void,  and  passes  no  title.^"  But 
the  advertisement  need  not  state  that  the  sale  will  stop  as  soon  as 
enough  has  been  realized  to  satisfy  the  mortgage  debt,  as  that 
will  be  presumed.^^  If  after  a  release  of  a  portion  of  the  premises  the 
remainder  can  be  sold  in  distinct  parcels,  a  sale  of  the  whole  together, 
when  this  would  be  prejudicial  to  the  owner,  is  void  or  voidable.^^  In 
the  absence  of  a  statute  requiring  the  trustee  to  sell  in  parcels,  the 
parties  may  contract  that  the  premises  shall  be  sold  as  a  whole.^"  A 
party  interested  in  the  equity  of  redemption,  who  for  a  valuable  con- 
sideration has  waived  his  right  to  redeem,  can  not  object  that  the 
sale  was  not  made  in  parcels,  for  the  requirement  is  made  in  the 
interest  of  those  entitled  to  redeem,  and  to  protect  this  right  in  each 
parcel  separately.^*    For  the  same  reason  the  mortgagee  can  not  take 

"Clark  V.  Kraker,  51  Minn.  444,  Minn.  476,  44  N.  W.  985;   Tillman  v. 

53  N.  W.  706.  Jackson,  1  Minn.  183;   Cunningham 

"Meadors    v.    Johnson,    27    Okla.  v.    Cassidy,    17    N.    Y.    276;    North- 

544   112  Pac.  1121.  western   Mortgage  T.  Co.  v.   Brad- 

"'Swenson  v.  Halberg,  1  McCrary  ley,   9   S.   Dak.  495,  70  N.  W.   648; 

(U    S  )   96,  1  Fed.  444;    Gillespie  v.  Middlesex    Banking    Co.    v.    Lester, 

Smith,  29  111.  473,  81  Am.  Dec.  328;  7  S.  Dak.  333,  64  N.  W.  168. 

Snyder  v.  Chicago  &c.  R.  Co.,  131  ^'Klrbie  v.  Howie,  9  S.  Dak.  471, 

Mo.  568,  33  S.  W.  67;   German  Bank  70  N.  W.  640. 

V.  Stumpf,  73  Mo.  311;    Chesley  v.  "Moore   v.    Barksdale    (Va.),    25 

Chesley,  54  Mo.  347;  Benkendorf  v.  S.  E.  529. 

Vincenz,  52  Mo.  441;  Kline  v.  Vogel,  ''  Durm  v.  Fish,  46  Mich.  312,  9 

11  Mo.  App.  211.  N.  W.  429. 

"Swenson  v.  Halberg,  1  McCrary  ^Humboldt  Sav.  Bank  v.  McClev- 

(U    S  )    96    1   Fed.   444;    Clark  v.  erty,  161  Cal.  285,  119  Pac.  82. 

Kraker  51  Minn.  444,  53  N.  W.  706;  ''^  Clark  v.   Stilson,  36  Mich.  482. 

Ryder  V    Hulett,   44   Minn.   353,   46  See  also  Brown  v.  British  &  Amer. 

N  W   559-  Willard  v.  Finnegan,  42  Mtg.  Co.,  86  Miss.  388,  38  So.  312. 


§    1858  POWER   OF   SALE   MORTGAGES  AND   TRUST   DEEDS  558 

this  objection  to  his  own  proceedings.^"  Where  the  owner  of  two  sep- 
arate tracts  of  land  executes  two  deeds  of  trust  at  different  times  on  the 
separate  tracts  to  secure  to  the  same  person  two  distinct  debts,  and 
names  the  same  person  as  trustee  in  each  deed,  the  trustee,  on  default 
in  payment,  must  sell  the  property  separately.'^  The  fact  that  a  par- 
cel not  covered  by  the  mortgage  is  sold  with  a  parcel  covered  by  it,  as 
one  tract  and  for  one  gross  sum,  does  not  avoid  the  sale  of  the  mort- 
gaged land.''  Three  parcels  of  land  covered  by  one  mortgage  were 
sold  separately  under  the  misapprehension  that,  as  the  notice  stated 
the  sale  would  be  on  the  premises,  it  required  a  sale  on  each  parcel. 
The  mortgagee  bid  one  dollar  over  and  above  the  mortgage  on  each 
parcel;  he  and  the  auctioneer  understanding  that  each  bid  was  for  the 
whole  property  and  that  it  constituted  but  one  sale.  The  mortgagor 
was  present  and  made  no  objection.  While  these  proceedings  were  ir- 
regular, the  court  held  they  were  in  no  way  detrimental  to  the  mort- 
gagor and  amounted  to  but  one  sale.'' 

§  1858.  Effect  of  request  that  sale  be  made  in  parcels. — ^Under  a 
statute  requiring  a  sale  in  parcels  a  mortgagee  is  not  justified  in  sell- 
ing the  entire  property  in  one  lot  when  any  one  interested  in  the 
equity  of  redemption  requests  a  sale  in  parcels,  and  offers  in  good 
faith  to  bid  the  amount  of  the  mortgage  debt  and  expenses  for  a  part 
of  the  property  so  situated  that  it  may  be  conveniently  sold  sep- 
arately." But  a  mortgagee  is  not  bound  to  sell  in  parcels  without  re- 
quest where  the  division  into  parcels  was  not  made  until  after  the 
execution  of  the  mortgage.  The  mortgagee  is  often  in  no  situation  to 
know  of  subsequent  divisions  of  the  property;  and  a  sale,  therefore,  in 
one  entire  parcel,  should  be  held  to  be  good  unless  a  request  to  divide 
it  be  shown.^"  When  the  exercise  of  a  power  of  sale  in  a  mortgage  or 
deed  of  trust  is  made  to  depend  upon  the  direction  or  request  of  a 
given  person,  then  the  direction  or  request  of  that  person  must  be 

'^  Clark  V.  Stilson,  36  Mich.  482.  authorized  a  sale  of  "any  part  or 

''^  Shears  v.  Traders'  Bldg.  Assn.,  parts"  of  it. 

58  W.  Va.  665,  52  S.  B.  860.  But  see  »°  Shannon  v.  Hay,  106  Ind.  589; 

Coffman  v.  Scoville,  86  111.  300.  Ellsworth  v.  Lockwood,  9  Hun   (N. 

="  Bottineau  v.  ^tna  L.  Ins.  Co.,  Y.)    548;    Willard   v.   Finnegan,  42 

31  Minn.  125,  16  N.  "W.  849.  Minn.  476,  44  N.  W.  985;   Abbott  v. 

^^'Babcock  v.  Wells,   25  R.   I.   23,  Peck,  35  Minn.  499,  29  N.  W.  194; 

5'4  Atl.  599.  Paquin  v.   Braley,    10    Minn.    379; 

™  Ellsworth  v.   Lockwood,   42    N.  Johnson  v.  Williams,  4  Minn.  260; 

Y.  89.     In  this  case,  although  the  Kline  v.  Vogel,  11  Mo.  App.  211.  See 

premises   were    described    in     the  also  McCollum  v.  Jones   (Tex.  Civ. 

mortgage  as  one  tract,  the  mortgage  App.),  141  S.  W.  1030. 
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given  in  order  to  authorize  the  exercise  of  the  power.  ^^  A  person  who 
has  failed  to  comply  with  his  bid  at  a  former  sale  is  in  no  position  to 
request  that  the  land  be  sold  in  parcels  at  a  subsequent  sale  under 
the  same  mortgage.^^  In  some  eases  it  has  been  said  that  if  the  prem- 
ises at  the  time  of  the  mortgage  consisted  of  one  tract,  and  were  so 
described,  the  mortgagee  is  not  bound  to  sell  in  parcels,  although  the 
land  has  subsequently  been  divided  into  lots,^^  and  although  he  is  re- 
quested by  one  interested  in  the  equity  to  sell  in  lots  according  to  a 
plan.^*  When  the  mortgage  describes  the  land  as  one  tract,  it  is  said 
that  it  is  the  right  of  the  mortgagee  by  the  contract  to  sell  the  whole 
of  the  mortgaged  premises  in  satisfaction  of  his  debt;  but  the  better 
opinion  would  seem  to  be  that  the  obligation  to  sell  in  lots  has  refer- 
ence to  the  situation  of  the  property  at  the  time  of  sale,  irrespective 
of  the  description  in  the  mortgage.'^  Thus  it  has  been  held  that  a 
sale  en  masse  will  be  set  aside  where  the  mortgagee  has  been  duly  re- 
quested to  ofEer  it  for  sale  in  separate  parcels  by  a  junior  mortgagee, 
who  agreed  to  bid  the  entire  amount  of  the  first  mortgage  for  a  cer- 
tain designated  part  of  the  entire  tract,  which  was  susceptible  of  di- 
vision, even  though  the  whole  is  described  in  the  mortgage  as  one 
tract.^®  The  criterion  in  all  cases. is.  What  mode  of  sale  will  realize 
the  largest  amount  of  money?  If  this  object  can  be  obtained  by  the 
sale  of  the  whole  mortgaged  premises  together,  that  is  the  proper 
mode  to  pursue,  even  if  they  are  readily  divisible.  If  the  land  is 
divisible  into  separate  parcels,  and  is  better  adapted  for  use  in  par- 
cels, then  the  presumption  would  seem  to  be  that  it  would  produce 
a  larger  amount  of  money  if  sold  in  that  way,  and  the  sale  should 
be  made  accordingly.^' 

§  1859.    Duty  and  discretion  of  mortgagee  or  trustee. — In  de- 
ciding whether  the  property  shall  be  sold  en  masse  or  in  parcels,  the 

»i  Richardson  v.  Crocker,  7  Gray  as  one  farm,  a  sale  of  the  whole  in 

(Mass.)   190;   Todd  v.  Bemis  (Tex.  one   parcel   is   good.     Anderson   v. 

Civ.   App.),   158   S.  W.   182;    Boone  Austin,  34  Barb.   (N.  Y.)   319. 

v.  Miller,  86  Tex.  74,  23  S.  W.  574;  ='=Keyes    v.    Sherwood,    71    Mich. 

Haymond  v.  Jones,  74  Va.  317.  516,  39  N.  W.  740;  Durm  v.  Fish,  46 

='PuIlis  v.  Pullis  Bros.  Iron  Co.,  Mich.  312,  9  N.  W.  429;   Ellsworth 

157  Mo.  565,  57  S.  W.  1095.  v.  Lockwood,  42  N.  Y.  89,  9  Hun  548; 

^Lamerson  v.    Marvin,    8    Barb.  Curry  v.  Hill,  18  "W.  Va.  370. 

(N.   Y.)    9.     See  also  Markwell  v.  «« Ellsworth  v.  Lockwood,  42  N.  Y. 

Markwell,  157  Mo.  326,  57  S.  W.  1078.  89. 

=*Griswold   v.   Fowler,    24    Barb.  ="  "Wells  v.  "Wells,  47  Barb.  (N.  Y.) 

(N    Y )    135.     Although   consisting  416.     See  also  Slater  v.  Maxwell,  6 

of  two  tracts,    if    they    have    pre-  Wall.    (U.   S.)    268,  275,   18   L.   ed. 

viously  been  held  and  used  together  796;    Lalor  v.   McCarthy,   24  Minn. 
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trustee  or  mortgagee  must  exercise  a  sound  discretion,  following  that 
course  which  will  bring  the  best  results.^  ^  A  trustee  under  a  deed  of 
trust  is  bound  to  render  the  sale  as  beneficial  as  possible  to  the  debtor ; 
and  even  in  the  absence  of  any  provision  in  the  deed  for  a  sale  of  a 
part  of  the  property,  or  for  selling  it  in  parcels  if  it  be  susceptible  of 
division  and  will  bring  more  by  sale  in  separate  parcels,  or  if  a  sale  of 
a  part  will  satisfy  the  debt,  he  is  bound  to  act  accordingly;^"  and  a 
sale  not  so  made  will  be  held  invalid  on  application  of  the  party  in- 
jured.*" The  trustee  must  exercise  a  sound  discretion  in  selling,  and 
must  sell  the  land  as  a  whole  where  it  will  sell  for  more  in  this  way 
than  in  parcels,*^  and  in  parcels  when  it  will  sell  better  in  this  way. 
The  intervention  and  assistance  of  a  court  of  equity  may  be  invoked 
in  a  proper  case,  to  control  the  trustee  in  the  exercise  of  his  discretion, 
either  to  sell  the  land  as  a  whole  or  to  sell  it  in  parcels.*^  But  his 
sale  of  two  lots  as  a  whole  is  no  abuse  of  discretion,  in  the  absence  of 
evidence  that  a  better  price  would  have  been  obtained  by  a  sale  in 
parcels.*^  A  sale  once  made  will  not  be  set  aside  merely  on'  the  ground 
that  the  property  was  sold  as  a  whole  when  it  was  capable  of  easy 


417;  American  Ins.  Co.  v.  Oakley, 
9  Paige  (N.  Y.)  259,  38  Am.  Dec. 
561. 

'"Humboldt  Sav.  Bank  v.  McClev- 
erty,  161  Cal.  285,  119  Pac.  82;  Cas- 
sidy  V.  Cook,  99  111.  385;  Carroll  v. 
Button,  88  Md.  676,  41  Atl.  1081; 
Scott  V.  Ballard,  117  N.  Car.  195,  23 
S.  B.  185;  National  Loan  &c.  Co.  v. 
Dorenblaser,  30  Tex.  Civ.  App.  148; 
Michie  v.  Jeffries,  21  Grat.  (Va.) 
334. 

="  In  Olcott  V.  Bynum,  17  Wall.  (U. 
S.)  44,  62,  21  L.  ed.  570,  where  ex- 
press authority  was  given  to  sell 
all  the  property  upon  the  failure  to 
pay  any  instalment  of  the  debt  se- 
cured at  maturity,  Mr.  Justice 
Swayne  said:  "If  enough  of  it  to 
satisfy  the  amount  due  could  be  seg- 
regated and  sold  without  injury  to 
the  residue,  it  would  have  been  the 
duty  of  the  mortgagees  so  to  sell." 
A  direction  in  the  deed  to  sell  by 
parcels  is  binding.  Carroll  v.  Hut- 
ton,  88  Md.  676,  41  Atl.  1081.  The 
court  say:  "As  trustee  under  the 
mortgage  to  make  the  sale,  he  was 
bound  for  the  protection  of  the  in- 
terest of  all  the  parties  concerned 
to  bring  the  property  Into  the  mar- 
ket in  such  manner  as  to  obtain  a 


fair  market  price.  *  *  *  He 
should  exercise  the  same  degree  of 
judgment  and  prudence  that  a  care- 
ful owner  would  exercise  in  a  sale 
of  his  own  property,  and  in  doing 
that  he  would  have  fully  considered 
the  best  mode  of  offering  the  prop- 
erty, not  only  as  to  whether  it  was 
advisable  to  offer  it  in  lots  or  par- 
cels, but  also  as  to  the  proper  loca- 
tion and  outlines  of  each  parcel. 
*  *  *  While  (the  deed)  directed 
that  he  should  offer  the  tract  in 
separate  farms  or  farm  tracts,  yet 
that  did  not  relieve  the  trustee  of 
his  duty  of  determining  the  advisa- 
bility of  making  other  or  different 
divisions."  See  also  Axman  v. 
Smith,  156  Mo.  286,  57  S.  W.  105. 

"Tatum  v.  Holliday,  59  Mo.  422; 
Goode  v.  Comfort,  39  Mo.  313;  Tay- 
lor V.  Elliott,  32  Mo.  172,  175;  Gray 
V.  Shaw,  14  Mo.  341. 

"  Singleton  v.  Scott,  11  Iowa  589; 
Carter  v.  Abshlre,  48  Mo.  300;  Kel- 
logg v.  Carrico,  47  Mo.  157;  Torry  v. 
Fitzgerald,  32  Grat.    (Va.)    843. 

"Torry  v.  Fitzgerald,  32  Grat. 
(Va.)  843. 

*■  National  Loan  &c.  Co.  v.  Doren- 
blaser, 30  Tex.  Civ.  App.  148,  69  S. 
W.  1019. 
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division.  It  must  appear  further  that  the  interests  of  the  debtor  were 
sacrificed/*  or  that  there  was  some  attendant  fraud  or  unfair  deal- 
ing."^ "Where  a  trustee  sold  the  property  en  masse  after  a  parcel 
thereof  had  passed  as  a  homestead  on  the  debtor's  death  to  his  widow, 
as  provided  by  law,  it  was  held  an  abuse  of  his  discretion  to  sell  the 
property  as  a  whole  or  in  parcels.*®  The  mortgage  is  usually  so  drawn 
that  the  whole  debt  becomes  due  upon  any  default;*^  but  even  when 
this  is  not  the  case,  upon  a  default  in  the  payment  of  an  instalment 
of  interest  or  of  principal  the  whole  mortgaged  estate  may  be  sold 
'when  a  sale  of  a  part  would  greatly  impair  the  whole.*'  A  sale  of  the 
whole  estate,  or  of  even  a  part  of  it,  for  an  instalment  only  of  the 
mortgage  debt,  exhausts  the  power  and  the  mortgage  lien.*°  Where 
a  trustee  under  a  trust  deed  had  authority  to  sell  the  whole  of  the 
property  for  nonpayment  of  the  debt,  manifestly  he  had  power  to 
sell  a  portion  thereof,  and  it  was  held  that  it  was  not  necessary  that 
he  sell  all  in  order  to  convey  a  good  title  to  a  part  only.^"  Where  it 
is  within  the  discretion  of  the  mortgagee  or  trustee  to  sell  all  or  a 
part  of  the  property,  and  he  makes  a  sale  en  masse  with  fraudulent 
intent,  resulting  in  the  property  being  sold  for  much  less  than  its 
value,  and  much  less  than  it  would  have  brought  if  it  had  been  sold 
in  separate  tracts,  the  sale  will  be  set  aside.^^  A  railway  conveyed  by 
a  trust  deed  or  mortgage  to  secure  bonds  may  generally  be  sold  all 
together  upon  a  default  in  the  payment  of  interest,  or  of  an  instal- 
ment of  the  principal,  before  the  maturity  of  the  entire  principal  of 
the  debt,  because  it  would  generally  be  the  case  that  the  line  of  road 
could  not  be  divided  and  sold  in  pieces  without  manifest  injury  to 
the  property.  The  fact  that  the  road  is  situated  in  two  or  more  states, 
and  was  originally  owned  by  two  corporations  created  in  different 
states,  does  not  affect  the  determination  of  this  question.  ^^ 

"Pairman   v.    Peck,    87    111.    156;  «01cott  v.   Bynum,  17  "Wall.    (U. 

Ingle  V.  Jones,  43  Iowa  286;    Shine  S.)    44,  21  L,.  ed.   570;    Dunham  v. 

v    Hill    23    Iowa   264;    Chesley  v.  Cincinnati,  Peru  &c.   Railway    Co., 

Chesley,  54  Mo.  347.  1  Wall.   (U.  S.)   254,  17  L.  ed.  584; 

"Kerfoot  v.  Billings,  160  111.  563,  Pope  v.  Durant,  26  Iowa  233;    Sal- 

43  N.  E.  804;    Fairman  v.  Peck,  87  mon  v.  Clagett,  3  Bland  (Md.)   125. 

111.  156;    Gillespie  v.  Smith,  29  111.  «Pryor  v.  Baker,  133  Mass.  459; 

473,  81  Am.  Dec.  388;  Ross  v.  Mead,  Standish  v.  Vosherg,  27  Minn.  175', 

10  111    171;    Lazarus  v.  Caesar,  157  6  N.  "W.  489;   Fowler  v.  Johnson,  26 

Mo    199,  57  S.  W.  751;    Benkendorf  Minn.  338,  3  N.  W.  986,  6  N.  W.  486. 

v  Vincenz,  52  Mo.  441.  =»Todd  v.  Bemis  (Tex.  Civ.  App.), 

«  Humholdt  Sav.  Bank  v.  McClev-  158  S.  W.  182. 

erty    161  Cal.  285,  119  Pac.  82.  "'  Meador  v.  Johnson,  27  Okla.  544, 

"Philips  V.   Bailey,   82   Mo.   639;  112  Pac.  1121. 

Seaton   v.    Twyford,   L.   R.   11   Eq.  °='Wilmer  v.  Atlanta  &  Richmond 
Cas.  591.'   See  ante  §  1181. 

36— Jones  Mtg. — Vol.  III. 
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§1860.  Sale  of  sufficient  only  to  pay  the  debt. — As  a  general 
rule,  where  it  is  discretionary  with  the  trustee  or  mortgagee  to  sell 
all  or  only  a  portion  of  the  property,  he  should  sell  only  so  much 
thereof  as  is  necessary  to  satisfy  the  debt.°'  When  a  mortgage  or 
trust  deed  authorizes  the  sale  of  the  whole  premises  upon  a  default, 
a  sale  of  the  whole  is  regular,  and  as  a  rule  no  court  will  interfere 
with  the  exercise  of  the  power  in  this  way.  Yet  it  has  been  held, 
where  the  policy  of  the  laws  of  a  state  seemed  to  require  that  all 
forced  sales  of  land  should  be  confined  to  such  portions  of  the  prem- 
ises as  are  sufficient  to  satisfy  the  debt,  that  a  court  of  equity  might 
interpose  to  prevent  the  full  exercise  of  the  power  if  the  lands  are  di- 
visible. But  this  is  an  interference  with  the  contract  of  the  parties 
which  the  courts  will  not  make  unless  very  strong  reason  exists  for 
so  doing.°*  The  trustee  or  mortgagee  may  advertise  the  whole  of  the 
lands,  for  until  the  property  is  actually  offered  for  sale  it  can  not  be 
known  with  certainty  how  much  of  it  will  be  necessary  to  satisfy  the 
mortgage  debt;°°  and  the  fact  that  he  advertises  a  sale  of  the  entire 
property,  furnishes  no  ground  for  restraining  the  sale.°*  The  whole 
of  the  mortgaged  lands  must  be  sold  together  if  they  can  not  be 
divided  without  injuriously  affecting  the  sale  or  the  value  of  the  part 
not  sold.^'  And  where  separate  tracts  are  offered  for  sale,  but  no 
bids  made,  a  sale  of  the  entire  tract  may  afterward  be  made,  al- 
though the  statute  provides  that  mortgaged  premises  consisting  of 
distinct  farms,  tracts,  or  lots  must  be  sold  separately.^'  Although 
the  debt  be  payable  in  instalments,  and  only  one  of  them  is  due,  a 
sale  of  the  whole  estate  may  be  made.  The  power  contemplates  only 
one  sale,  and  the  statutes  do  not  provide  for  a  sale  subject  to  future 
instalments.^'  Where  the  proceeds  derived  from  the  part  sold  satis- 
Air  Line  R.  Co.,  2  "Woods  (U.  S.)  "» McLean  v.  Presley,  B6  Ala.  211; 
447.  Bunce   v.   Reed,   16    Barb.    (N.  Y.) 

^'Montgomery  v.  Miller,  131  Mo.  347;  Barber  v.  Cary,  11  Barb.  (N. 
595,  33  S.  "W.  165;  Miller  v.  Mann,  Y.)  549;  Cox  v.  Wheeler,  7  Paige 
88  W.  Va.  212,  13  S.  E.  337;  Curry  (N.  Y.)  248.  See  also  Pryor  V. 
V.  Hill,  18  "W.  Va.  370.  Baker,  133  Mass.  459.     It  has  been 

"Johnson  v.  Williams,  4  Minn,  held,  however,  that  there  may  be 
260.  successive  sales  of  the  property  to 

==  Cleaver  v.  Mathews,  83  Va.  801,  pay  instalments  of  the  debt  secured. 
3  S.  E.  439.  Thus,  where  a  trust  deed  secured 

^Worley  v.  Nay  lor,  6  Minn.  192;  three  promissory  notes  payable  at 
Hyman  v.  Devereux,  63  N.  Car.  624.  intervals  of  a  year,  the  holder  of 
But  see  Johnson  v.  Williams,  4  the  note  first  maturing  sold  the 
Minn.  260.  property  under  the  power  of  sale, 

"  Michie  v.  Jeffries,  21  Grat.  (Va.)  and  bid  in  the  property  in  satlsfac- 
334.  tion  of  the  note.     The  amount  bid 

"'  Bailey  v.  Hendrickson,  25  N.  was  about  one-third  of  the  value  of 
Dak.  500,  143  N.  W.  134.  the  property;  and  the  holder  of  the 
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fies  the  debt  and  costs,  a  sale  of  the  remainder  is  invalid/"  but  where 
the  trustee  is  charged  with  the  duty  of  satisfying  other  liens  out  of 
the  proceeds,  he  may  still  proceed  with  the  sale  until  he  has  sold 
enough  to  pay  off  the  liens,*^  and  a  sale  is  not  rendered  invalid  by  the 
fact  that  it  is  made  to  satisfy  an  excessive  claim.  "^ 

X.    Conduct  of  Sale,  Terms,  and  Adjournment 


Section 

1861.  Mortgagee  may  act  by  attor- 

ney. 

1862.  Presence  of  trustee  or  mort- 

gagee. 

1863.  Public  or  private  sale. 

1864.  Terms  of  sale. 

1865.  Acquiescence  of  mortgagor  in 

conduct  of  sale. 

1866.  Payment  at  time  of  sale. 

1867.  Time  for  examination  of  title. 

1868.  Giving  credit. 


Section 

1869.  When    power    does    not    pre- 

scribe terms  of  sale. 

1870.  Use    of    discretion    by    mort- 

gagee. 

1871.  Mortgagee   giving   credit    and 

assuming  risk  of  payment, 

1872.  Cash  or  credit. 

1873.  Adjournment. 

1874.  Notice  on  postponement  or  ad- 

journment. 

1875.  No  obligation  to  delay  sale. 


§  1861.  Mortgagee  may  act  by  attorney. — The  entry  upon  the 
premises  authorized  by  the  power,  the  giving  of  the  notice  of  sale, 
and  the  conduct  of  the  sale,  are  acts  which  the  mortgagee  may  per- 
form through  others,  whose  authority  need  not  be  under  seal  or  in 
writing.^  He  may  employ  an  auctioneer  to  make  the  sale,  and  his 
personal  presence  at  the  time  and  place  of  sale  is  not  essential.^  If 
the  sale  is  conducted  by  the  attorney  of  the  mortgagee  who  subse- 
quently ratifies  it  by  executing  the  deed  for  the  property,  the  mere 
fact  that  the  sale  was  conducted  by  the  attorney  in  the  absence  of 
the  mortgagee,  will  not  render  void  the  title  derived  through  the 


note,  the  trustee,  and  the  debtor 
all  knew  that  the  two  other  notes 
were  still  outstanding,  and  held  by 
another  person;  and  that  the  sale 
was  made  in  satisfaction  of  the 
first  note  only.  The  debtor  re- 
deemed the  land  from  the  sale,  and 
tbe  holder  of  the  other  two  notes 
brought  suit  to  foreclose  them.  It 
was  held  that  the  last  two  notes 
were  still  a  lien  on  the  land,  and 
that  the  property  might  be  fore- 
closed and  sold  in  satisfaction  of 
these  notes.  Shields  v.  Dyer,  86 
Tenn.  41,  5  S.  W.  439. 

"Prior  V.  Baker,  133  Mass.  460; 
Grover  v.  Pox,  36  Mich.  461;  Baker 
v.  Halligan,  75  Mo.  435;  Charter  v. 
Stevens,  3  Den.  (N.  Y.)  33,  45  Am. 
Dec.  444;  Kirby  v.  Howie,  9  S.  Dak. 


471,  70  N.  W.  640;  Curry  v.  Hill,  18 
W.'Va.  370. 

""Hall  V.  Gould,  79  111.  16. 

°*  Savings  &c.  Soc.  v.  Burnett,  106 
Cal.  514,  39  Pac.  922;  Northwestern 
Mtg.  Trust  Co.  v.  Bradley,  9  S.  Dak. 
495',  70  N.  "W.  648. 

^"Watson  V.  Sherman,  84  111.  263; 
Yourt  V.  Hopkins,  24  111.  326;  Cran- 
ston V.  Crane,  97  Mass.  459,  93  Am. 
Dec.  106;  Holt  v.  Russell,  56  N.  H. 
559.  See  also  Kennedy  v.  Dunn,  58 
Cal.  339;  Palmer  v.  Young,  96  Ga. 
246,  22  S.  E.  928,  51  Am.  St.  136; 
Dunton  v.  Sharpe,  70  Miss.  850,  12 
So.  800;  Tyler  v.  Herring,  67  Miss. 
169,  6  So.  840,  19  Am.  St.  263. 

^'Fogarty  v.  Sawyer,  23  Cal.  570; 
Ray  V.  Home  &  Foreign  &c.  Co.,  98 
Ga.   122,    26    S.    E.  56;    Palmer  v. 
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sale.^  In  general  lie  may  employ  an  agent  or  attorney  to  do  any 
acts  which  are  merely  ministerial,  and  which  involve  no  exercise  of 
discretionary  powers.*  Of  course,  he  makes  himself  responsible  for 
his  agent's  acts;  and  if  he  allows  his  agent  to  receive  the  proceeds  of 
the  sale,  and  they  are  lost  or  misapplied,  he  can  not  sue  the  mortgagor 
for  the  debt;  or  if  he  concurs  with  an  assignee  from  the  mortgagor 
of  the  equity  of  redemption  in  selling  the  property,  and  allows  him  to 
receive  the  purchase-money,  he  may  be  perpetually  restrained  from 
suing  the  mortgagor  for  the  debt.°  It  is  not  necessary  that  the  mort- 
gagee be  personally  present  at  the  sale.  This  may  be  conducted  by 
his  attorney,  whose  acts  he  ratifies  by  subsequently  making  the  deed 
necessary  to  convey  the  property."  "Where  the  instrument  containing 
the  power  provided  that  an  agenlJ  or  auctioneer  might  be  appointed 
in  writing  to  make  the  sale,  a  sale  by  a  person  not  authorized  was 
held  void.'' 

§  1862.  Presence  of  trustee  or  mortgagee. — But  a  trustee  under  a 
deed  of  trust  should  be  personally  present  at  the  sale,  so  that  he  may, 
if  necessary  to  prevent  a  sacrifice  of  the  property,  adjourn  the  sale, 
which  it  would  be  clearly  his  duty  to  do ;  therefore  his  absence  at  the 

Young,  96  Ga.  246.    In  Rhode  Island  So.   840.  19  Am.   St.  263;    Johns  v. 

no  oflBcer  of  any  corporation  shall  Sergeant,   45  Miss.   332.     Otherwise 

act  as  auctioneer  in  the  foreclosure  in    Texas:     Dunlap    v.    Wright,    11 

of  any  mortgage  held  by  such  cor-  Tex.   597,  62  Am.  Dec.  506;    Crafts 

poration.     P.   S.  1882,  ch.  137,   §  9.  v.  Dougherty,  69  Tex.  477,  6  S.  W. 

See  also  "Welsh  v.  Coley,  82  Ala.  363,  850;    Harris  v.   Catlin,   53   Tex.   8; 

2  So.  733;  Kennedy  v.  Dunn,  58  Cal.  Bitter  v.  Calhoun    (Tex.),  8  S.  W. 

339;    Stockwell   v.   Barnum,    7   Cal.  523.    If  the  notice  specifies  that  the 

App.   413,   94   Pac.   400;    Palmer   v.  mortgagee  will  make  the   sale  the 

Young,  96  Ga,  246,  22  S.  E.  928,  51  sheriff  is  not  authorized  to  make  It, 

Am.  St.  136;  McPherson  v.  Sanborn,  except  upon  instructions  from  the 

88    111.    150;    Learned   v.   Geer,   139  mortgagee.     Watson  v.  Lynch,  127 

Mass.  31,  29  N.  E.  215;  Cox  v.  Amer-  Mich.  365,  86  N.  W.  807.     Under  a 

ican  Freehold  &c.  Mtg.  Co.,  88  Miss,  statute  requiring  mortgage  sales  to 

88,   40   So.   739;    Snow  v.  Warwick  be  conducted  by  a  sheriff,  the  sher- 

Sav.  Inst.,  17  R.   I.   66,  20  Atl.  94.  iff  has  no  right  to  open  the  sale  and 

=  Parker  v.  Banks,  79  N.  Car.  480.  offer  the  land  until  directed  to  do  so 

*  Hubbard  v.   Jarrell,   23   Md.    66,  by  the  mortgagee,  and  a  sale  by  the 

82.     See  also  Stockwell  v.  Barnum,  sheriff    without    instructions    is     a 

7  Cal.  App.  413,  94  Pac.  400.  nullity.     Simonton    v.    Connecticut 

"Palmer  v.  Hendrie,  28  Beav.  341.  Mut.  Life  Ins.  Co.  (Minn.),  95  N.  W. 

'Welsh   V.   Coley,    82   Ala.   363,   2  451.     It  has  been  held  that  a  mort- 

So.  733;   McHany  v.  Schenk,  88  111.  gagee  is  under  the  same  obligation 

357;    Munn  v.   Burges,  70   111.   604;  to   take   personal    supervision   over 

Parker   v.   Banks,   79    N.    Car.    480.  the  sale    that    a    trustee    is  under. 

See  also  Ray  v.  Home  &c.  Agency  Green  v.    Stevenson  (Tenn.),   54  S. 

Co.,  98  Ga.  122,  26  S.  B.  56;   Dunton  W.  1011. 

V.  Sharpe,  70  Miss.  850,  12  So.  800;         'Cox   v.   American   Freehold   &o. 

Tyler  v.   Herring,   67   Miss.   169,  6  Co.,  88  Miss.  88,  40  So.  739. 
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sale  has  been  held  to  render  the  sale  void.^  He  can  not  delegate  his 
power  to  a  stranger  unless  the  deed  of  trust  authorizes  him  to  do  so.^ 
"The  authorities  are  practically  unanimous  that  a  trustee  or  mort- 
gagee, invested  with  power  to  sell  under  a  mortgage  or  deed  of  trust 
to  secure  debts,  can  not  appoint  an  agent  to  make  the  sale,  unless  the 
authority  to  make  such  an  appointment  is  granted  in  the  instrument. 
The  reason,  in  short,  is  that  the  mortgagee  or  trustee  invested  with 
power  to  sell  is  selected  by  the  grantor  because  of  his  confidence  in 
his  integrity  and  discretion,  and  of  his  belief  that  he  will,  in  making 
the  sale,  protect  his  interest."^"  In  case  he  is  authorized  to  delegate 
such  power,  it  would  devolve  upon  one  asserting  the  sale  to  show  that 
it  had  been  delegated  to  the  person  who  actually  made  it.^^  He  must, 
moreover,  be  present  during  the  whole  sale ;  it  is  not  sufficient  that  he 
is  present  at  its  opening  and  close,  if  he  be  absent  during  its  prog- 
ress.^^  He  is  bound  to  adopt  all  reasonable  precautions  to  render  the 
sale  beneficial  to  the  debtor;  a  bare  compliance  with  the  terms  of  the 
power  is  not  enough.  He  must  to  this  end  exercise  a  reasonable  judg- 
ment or  discretion  in  respect  to  advertising  the  property  and  conduct- 
ing the  sale.  In  respect  to  all  duties  which  are  not  merely  mechani- 
cal or  ministerial,  and  are  not  prescribed  by  the  terms  of  the  deed,  a 
special  trust  and  confidence  are  reposed  in  him,  and  he  can  not  dele- 
gate these  to  an  agent.^*  He  has  an  undoubted  right,  however,  to 
employ  an  auctioneer  to  sell  the  lands  conveyed,  provided  he  is  him- 
self present  at  the  sale,  directing  and  controlling  it.^*    The  sale  must 

I 

'North   American   Trust    Co.    v.  Jones,  72  111.  275;   Munn  v.  Burges, 

Chappell,  70  Ark.  507,  69  S.  W.  546;  70  111.  604;    Spurlock  v.  Sproule,  72 

Wicks  V.  Westcott,  59  Md.  270;  Vail  Mo.  503;    Brickenkamp  v.  Rees,   69 

V.  Jacobs,  62  Mo.  130;  Bales  v.  Perry,  Mo.  426;    Smith  v.  Lowther,  35  W. 

51  Mo.  449;  Graham  v.  King,  50  Mo.  Va.  300,  13  S.  E.  999. 

22,  11  Mo.  401;   Landrum  v.  Union  'Smith   v.    Lowther,    35    W.   Va. 

Bank,  6  Mo.  48;  Fuller  v.  O'Neil,  69  300,   13   S.  E.  999.     See  also   Spur- 

Tex.  349,  6  S.  W.  181;    Singer  Mfg.  lock  v.  Sproule,  72  Mo.  503;  Howard 

Co.  V.   Chalmers,   2   Utah   542.     In  v.  Thornton,  50  Mo.  291;  Graham  v. 

Connolly  v.  Belt,  5  Cranch  (U.  S.)  King,  50  Mo.  22,  11  Am.  Rep.  401; 

405,   it  was   held  that  the  trustee  Woddrop  v.  Weed,  154  Pa.  St.  307, 

might  depute  a  competent  agent  to  26  Atl.  375,  35  Am.  St.  832. 

attend  the  sale  and  conduct  it;  and,  "Green  v.  Stevenson  (Tenn.),  54 

in  the  absence  of  a  statute  requir-  S.  W.  1011. 

ing  the  trustee  to  be  present,  the  "  Shahan  v.  Tethero,  114  Ala.  404, 

sale  would  be     valid.     This     case  21  So.  951;   Gamble  v.  Caldwell,  98 

seems  to  be  approved  in  Smith  v.  Ala.  577, 12  So.  424;  Littell  v.  Jones, 

Black,  115  U.  S.  308,  29  L.  ed.  398,  56  Ark.  139,  19  S.  W.  497. 

6   Sup.   Ct.  50.     To  like  effect  see  "Brickenkamp  v.    Rees,    69   Mo. 

Tyler   v.    Herring,    67    Miss.    169,    6  426. 

So.  840;  Dunton  v.  Sharpe,  70  Miss.  "  Bales  v.  Perry,  51  Mo.  449. 

850,  12  So.  800.     See  also  Grover  v.  "  McPherson   v.    Sanborn,    88    111. 

Hale,  107     111.     638;     Chambers  v.  150;  Taylor  v.  Hopkins,  40  111.  442. 
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be  made  by  the  person  authorized  in  the  deed  to  make  it.  He  can  not 
act  by  an  agent,  unless  the  deed  expressly  provides  that  he  may  do 
so.^^  Thus,  if  the  deed  provides  that  the  sale  shall  be  made  by  the 
United  States  marshal,  a  deputy  can  not  act  as  auctioneer,  and  make 
the  sale  in  the  absence  of  the  marshal.^"  But  where  a  statute  pro- 
vides that  the  sale  may.  be  made  by  the  sheriff,  instead  of  by  the 
mortgagee,  it  has  been  held  that  the  sale  was  well  made  by  a  deputy 
sherifl.^^  If  the  deed  be  to  two  trustees,  either  of  whom  is  authorized 
to  sell  on  default,  and  both  join  in  giving  notice  and  in  executing 
the  deed  to  the  purchaser,  the  power  is  well  executed  although  but  one 
attended  the  sale.^*  But  a  sale  at  which  only  one  of  two  trustees  was 
present  is  invalid,  unless  the  deed  expressly  provides  that  one  may  act 
alone;  and  it  is  not  rendered  valid  by  the  absent  trustee's  ratifying 
the  sale  and  joining  in  the  deed,  with  no  information  as  to  the  state 
of  affairs  at  the  sale.^° 

§  1863.  Public  or  private  sale. — The  power  generally  provides  that 
the  sale  shall  be  by  public  auction,  and  in  such  case  there  can  be  no 
valid  private  sale.^"  Where  the  property  is  advertised  and  offered  for 
sale  at  public  auction,  and  no  bidders  attend  the  sale,  the  sale  may 
then  be  made  privately  when  authorized  by  the  mortgage.^^  If  the 
power  allows  of  either  mode,  a  private  sale  made  in  good  faith  and  for 
a  fair  price  is  good,  even  without  any  advertisement.^^  When  the 
power  does  not  provide  that  the  sale  shall  be  public,  it  may  be  pri- 
vate.^'   If  the  authority  be  to  sell  by  private  contract,  a  sale  at  auc- 

See  also   Crutchfleld   v.   Hewett,  '2  highest  responsible  bidder  with  the 

App.   (D.  C.)   373;   Copelan  v.  Sohn  consent  of  the  grantor  in  the  trust 

(W.  Va.),  82  S.  E.  1016.  deed,  the  latter  can  not  object  to  the 

"Grover    v.    Hale,    107    111.    638;  validity   of   the   sale.      Cockrill    v. 

Hess  V.  Dean,  66  Tex.  663,  2  S.  W.  Whitworth    (Tenn.),  52   S.  W.   524. 

727.  See  also  Greenlief  v.  Queen,  1  Pet. 

^"Singer  Mfg.  Co.  v.  Chalmers,  2  (U.  S.)  138,  7  L.  ed.  85;  William- 
Utah  542.  son  V.  Stone,  128  111.  129,  22  N.  E. 

"Heinmiller     v.     Hatheway,     60  1005;    Griffin  v.   Chicago   Mar.   Co., 

Mich.  391,  27  N.  "W.  558;    Clark  v.  52  111.  130;    Heermans  v.  Montague 

Mitchell,    81    Minn.    438,    84   N.   W.  (Va.),  20  S.  E.  899. 

327;  Hodgdon  v.  Davis,  6  S.  Dak.  21,  ">  Chatfleld    v.     Cunningham,    23 

50  N.  W.  478.  Ont.  153. 

"Smith  v.  Black,  115  U.  S.  308,  =" Montague   v.    Dawes,    12    Allen 

29  L.  ed.  398,  6  Sup.  Ct.  50;  Weld  (Mass.)  397;  Elliott  v.  Wood,  45  N. 

v.  Rees,  48  111.  428.  Y.  71;   Lawrence  v.  Farmers'  Loan 

"Black  V.  Smith,  4  McArthur  (D.  &  Trust  Co.,  13  N.  Y.  200;  Davey  v. 

C.)   338.  Durant,  1  De  G.  &  J.  535;  Brouard 

=°  Where  the   highest   bidder  was  v.    Dumaresque,    3  Moore  P.  C.  C. 

unable  to  comply  with  the  terms  of  457. 

the  sale,  and    it  was  subsequently  "» Myers  v.  Snyder,  96  Iowa  107, 

sold  by  a  private  agreement  to  the  64  N.  W,  771;  Martin  v.  Paxson,  66 
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tion  would  not,  it  is  conceived,  be  justified  j^*  for  the  object  in  author- 
izing a  private  sale  may  be  supposed  to  be  the  obtaining  of  a  better 
price  than  would  ordinarily  be  realized  by  an  auction  sale.  If  the 
power  contains  no  restriction  or  provision  as  to  the  mode  of  sale,  the 
mortgagee  may  sell  at  private  sale  as  well  as  by  public  auction,  though 
as  a  general  rule  a  sale  by  auction  would  be  the  safer  and  better 
course.  If  the  power  makes  provision  for  a  sale  by  auction,  prescrib- 
ing the  place  of  sale  and  the  length  of  time  the  notice  shall  be  ad- 
vertised, this  precludes  the  right  to  sell  at  private  sale.^'  A  mort- 
gagee making  a  private  sale  when  a  public  sale  is  required  is  guilty 
of  conversion.^"  Where  a  public  sale  is  required  by  the  power  itself 
or  by  statute,  the  debtor  may  waive  the  provision  by  authorizing  the 
mortgagee  or  trustee  to  sell  at  private  sale.^^  In  the  absence  of  any 
provision  as  to  the  method  of  conducting  the  sale,  the  trustee  must,  in 
the  exercise  of  a  sound  discretion,  sell  in  such  manner  as  will  produce 
the  best  results  for  the  parties  in  interest.^^  To  make  the  sale  bind- 
ing upon  the  purchaser  and  the  mortgagee  the  auctioneer  should  re- 
quire the  execution  of  a  memorandum  in  compliance  with  the  statute 
of  frauds.^"  A  requirement  that  the  sale  shall  be  "within  lawful 
hours"  has  been  held  to  mean,  in  the  absence  of  statute,  only  a  re- 
striction against  sale  at  an  unusual  and  unreasonable  hour.^° 

§  1864.  Terms  of  sale. — The  terms  of  sale,  while  they  should  prop- 
erly make  it  safe  for  the  mortgagee,  should  not  be  so  stringent  as  to 
deter  persons  from  attending  the  sale  and  bidding.  If  the  conditions 
are  such  as  to  have  this  effect  the  sale  may  be  avoided.  Not  only 
must  the  mortgagee  adhere  ^strictly  to  the  terms  of  the  power,  but  in 
the  trust  relation  in  which  he  stands  toward  the  persons  interested  in 
the  equity  of  redemption  he  is  bound  to  adopt  proper  means  to  get  a 
reasonable  price  for  the  property."  There  should  be  no  special  con- 
Mo.  260;  Mowry  v.  Sanborn,  68  N.  =»Givens  v.  McCray,  196  Mo.  306, 
Y.  153;  McClurg  v.  McSpadden,  101  93  S.  W.  374,  113  Am.  St.  736. 
Tenn.  433   47  S.  W.  698.  ^'Seymour  v.   National   Bldg.   &c. 

=*  Daniel  v.  Adams,  Amb.  495.  Assn.,   116   Ga.   285,    42    S.   B.   518; 

»  Griffin  v.  Marine  Co.,  52  111.  130.     White  v.  Crew,  16  Ga.  416. 
See  also  Greenleaf  v.  Queen,  1  Pet.        ="  Thompson  v.  Cobb,  95  Tex.  140, 
(U.   S.)    138;    H.  E.   Spencer  Co.  v.     65  S.  W.  1090. 

Papach,  103  Iowa  513,  70  N.  W.  ='Falkner  v.  Equitable  Reversion- 
748,  72  N.  W.  665.  ary  Society,  4  Drew  352;  Matthie  v. 

''"Colby  v.  W.  W.  Kimball  Co.,  99  Edwards,  2  Coll.  465.  See  also  Chas. 
Iowa  321,  68  N.  W.  786;  Tobener  v.  Green  Real  Estate  Co.  v.  St.  Louis 
Hassinbusch,  56  Mo.  App.  591.  Mut.  House  Bldg.  Co.,  196  Mo.  358, 

='Cockrill  V.  "Whitworth  (Tenn.),  93  S.  "W.  1111;  Jones  v.  Shepard,  145 
52  S.  W    524.  •  Mo.  App.  470,  122  S.  "W.  764. 
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ditions  for  the  advantage  of  any  third  person,  such  as  might  depre- 
ciate the  property.  Any  condition  that  a  prudent  and  reasonable 
owner  would  impose  when  selling  in  his  own  right  is  justifiable  in  a 
sale  by  the  mortgagee  under  the  power.  The  mortgagee  may  make 
reservations  for  the  benefit  of  the  owner  of  the  equity  of  redemption, 
as,  for  instance,  a  reservation  of  a  growing  crop.^"  Where  the  deed 
of  trust  expressly  provides  that  the  property  shall  be  sold  for  cash, 
the  provision  must  be  strictly  carried  out  f^  and  even  where  the  power 
does  not  expressly  authorize  the  giving  of  credit,  it  is  technically 
proper  to  sell  for  cash.^*  Although  by  the  terms  of  the  mortgage  the 
sale  is  to  be  for  cash  only,  the  mortgagee  has  the  right  to  agree  with 
the  purchaser  to  allow  him  time  for  the  payment  of  the  purchase- 
money.  This  is  a  matter  between  the  mortgagee  and  the  purchaser, 
which  they  can  arrange  to  suit  themselves.'^  Notwithstanding  the 
fact  that  the  mortgage  calls  for  a  cash  sale,  the  mortgagee  may  give 
credit  for  so  much  of  the  purchase-price  as  is  coming  to  him,  and 
assume  the  risk  of  payment  thereof.'^  Likewise,  a  trustee,  who  has 
sold  for  cash,  may  afterward,  with  the  consent  of  the  creditor,  allow 
the  purchaser  time  to  pay  a  portion  of  the  purchase-price  and  receive 
notes  therefor.'^  Where  no  one  is  injured  by  the  delay,  a  failure  to 
pay  the  purchase-money  for  several  days  after  the  sale  does  not  justify 
the  setting  aside  of  the  sale.'^  Substantial  compliance  with  the  pro- 
vision that  a  sale  shall  be  for  cash  is  all  that  is  required,  and  a  sale 
can  not  be  objected  to,  if  the  mortgagor  has  not  been  injured,  where 
there  has  not  been  a  literal  compliance  with  the  provision.^"  The 
mortgagor  is  interested  only  in  the  surplus  money  after  the  payment 
of  the  mortgage  debt,  and  he  may  recover  this  from  the  mortgagee 
in  an  action  for  money  had  and  received,  notwithstanding  the  pur- 

=^ Sherman  v.  Willett,  42  N.  Y.  "Burden  v.  "Whetstone,  92  Ala. 
146.  If  a  mortgagee  in  possession,  480,  9  So.  176;  Mewburn  v.  Bass,  82 
upon  making  a  sale,  reserves  the  Ala.  622,  2  So.  520;  Cooper  v.  Horns- 
crops  or  the  rents  for  the  year,  and  by,  71  Ala.  62. 
himself  becomes  the  purchaser  at  ^''Ivey  v.  New  South  Bldg.  &c. 
the  sale,  he  is  liable  for  the  crops  Assn.,  103  Ga.  585,  30  S.  E.  540; 
or  rents  upon  a  subsequent  redemp-  Marlin  v.  Sawyer  (Tenn.),  57  S.  W. 
tion  by  the  mortgagor.  Roulhac  v.  416. 
Jones,  78  Ala.  398.  "Atkinson  v.  "Washington  &c.  Col- 

"=  Scott  V.   Sieira  Lumber  Co.,  67  lege,  54  "W.  Va.  32,  46  S.  E.  253. 

Cal.  71;   Jones  v.  Shepard,  145  Mo.  =»  Charles  Green  Real   Estate   Co. 

App.  470,  122  S.  W.  764.  v.  St.  Louis  Mut.  House  Bldg.  Co., 

="01cott  v.   Bynum,   17  "Wall.    (U.  196  Mo.  358,  93  S.  W.  1111. 

S.)  44,  21  L.  ed.  570;  Cassell  v.  Ross,  »» McConneaughey  v.  Bogardus,  106 

33  111.  244,  85  Am.  Dec.  270;   Smith  111.  321;    Ballinger  v.  Bourland,  87 

V.  Deeson  (Miss.),  14  So.  40.     But  111.  513,  29  Am.  Rep.  69. 
see  Powell  v.  Hopkins,  38  Md.  1. 
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chaser's  notes  afterward  become  worthless.*"  If  the  mortgage  pro- 
vides for  a  sale  for  cash,  the  sale  is  not  vitiated  by  an  announcement 
at  the  time  of  sale  that  payment  in  gold  and  silver  or  legal  tender 
currency  will  be  required  within  twelve  or  twenty-four  hours  after 
the  sale,  when  no  fraudulent  purpose  in  making  such  terms  is  shown. *^ 

§  1865.     Acquiescence  of  mortgagor  in  conduct  of  sale. — The  ac- 

quiesence  of  the  mortgagor  in  the  conduct  of  the  sale,  and  particu- 
larly in  the  terms  of  it,  will  cure  any  defect  in  this  respect,  and  give 
validity  to  it.*^  In  Markey  v.  Langley  the  mortgagor  was  present  at 
the  sale,  and  made  no  objection  to  the  terms  and  conditions  of  it, 
and  his  acquiescence  was  held  to  conclude  him  from  making  objection 
afterward.  The  case  of  Taylor  v.  Chowning  is  to  the  same  effect. 
Where  property  is  sold  for  cash  to  the  debtor,  who  is  the  highest 
bidder,  but  he  is  unable  to  raise  the  money  required,  it  may  be  sold 
to  the  next  highest  bidder  without  again  putting  the  property  up  and 
striking  it  off.  The  debtor,  having  been  indulged  in  a  little  time  to 
make  his  bid  good,  and  having  failed  to  do  so,  is  in  no  position  to 
complain  of  a  technical  informality.*^  The  usual  and  proper  course, 
however,  is,  upon  the  failure  of  a  bidder  to  make  payment  at  the 
time,  to  reopen  the  sale  before  the  bidders  disperse,  or  to  adjourn 
the  sale  to  a  time  then  declared.**  If,  through  mistake,  he  strike  off 
the  property  to  the  wrong  person,  or  to  one  not  in  a  position  to  com- 
ply with  his  bid,  he  may,  in  the  exercise  of  a  wise  discretion,  when 
substantial  justice  can  be  done,  and  the  rights  of  interested  parties 
be  protected,  select  the  proper  bidder  to  whom  the  sale  should  be 
made,  and  the  deed  may  be  given.*^  If  no  one  but  the  owner  of  the 
note  bids  at  a  sale,  his  offer  in  the  sense  of  the  term  as  used  in  the 

*"  Tompkins  v.  Drennen,  56  Fed.  parties  in  interest  in  North    Caro- 

694.  Una.     Mr.    Justice    Swayne    said: 

^'Lallance  v.  Fisher,  29    W.    Va.  "Making  allowance  for  the  difficulty 

B12,  2  S.  E.  775.  of    intercourse    between   the    North 

"  Markey   v.    Langley,    92    U.    S.  and  the  South  during  the  war,  there 

142,  23  L.  ed.  701;    Meier  v.  Meier,  was  acquiescence,   express  and   im- 

105  Mo.  411,  16  S.  W.  223;  Lunsford  plied,  for  three  years  after  the  war 

V.  Speaks,  112  N.  Car.  608,  17  S.  E.  ceased.      This,    if    not    conclusive, 

430,    per    MacRae,    J.;     Taylor    v.  weighs    heavily    against    the    com- 

Chowning,    3    Leigh     (Tenn.)    654;  plainant."     But  see  Sloan  v.  Froth- 

Olcott  V.   Bynum,  17  "Wall.    (U.  S.)  ingham,  65  Ala.  593. 

44,  64,  21  L.   ed.   570.   In  the  latter  "Maloney  v.  Webb,  112  Mo.  575, 

case  there  had  been  a  sale  of  land  20  S.  W.  683. 

in  North  Carolina  under  a  power  in  "  Davis  v.  Hess,   103   Mo.  31,  15 

the  year  1860.     When  the  bill  was  S.    W.    324.      See    also    Rohrer    v. 

filed   to   set   it  aside,   nearly  eight  Strickland  (Va.),  82  S.  E.  711. 

years  had  elapsed.    The  mortgagor  "Coler  v.  Barth,  24  Colo.   31,  48 

resided  in  New  York,  and  the  other  Pac.  656, 
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trust  deed  is  the  "highest  and  best  bid."  Where  the  trust  deed  pro- 
vides that  the  trustee  must  sell  for  the  highest  and  best  price,  this  does 
not  mean  that  no  sale  is  legal  unless  there  are  three  or  more  bids.  If 
only  one  bona  fide  bid  is  made,  it  is  in  the  language  of  the  instru- 
ment, "the  highest  and  best*  bid."*"  If  the  mortgage  authorizes  the 
mortgagee  or  trustee  to  sell  for  cash,  and  he  sold  on  credit,  with  the 
acquiescence  of  the  beneficiary  who  received  the  benefit  of  the  bid,  a 
third  person  can  not  successfully  attack  the  purchaser's  title  on  the 
ground  that  the  sale  was  not  made  for  cash.*^ 

§  1866.  Payment  at  time  of  sale. — In  fixing  the  terms  of  payment 
for  a  sale  under  a  mortgage  or  trust  deed,  the  mortgagee  or  trustee 
is  bound  to  act  fairly  and  with  proper  discretion.  It  is  usual  and 
proper  to  require  a  deposit  at  the  time  of  sale  of  a  reasonable  sum  to 
cover  the  expenses  of  sale,  and  insure  the  completion  of  it  by  the 
purchaser.*^  Such  a  reasonable  deposit  is  forfeited  to  the  use  of  the 
mortgagee  if  the  purchaser  fails  to  comply  with  the  terms  of  sale,  and 
he  can  not  recover  it  back  from  the  mortgagee.*'  If  the  payment  of 
the  whole  amount  of  the  purchase-money  be  arbitrarily  required  at  the 
time  of  sale,  or  within  an  hour's  time  after  it,  against  the  remon- 
strances of  persons  in  attendance  at  the  sale,  the  sale  will  be  set 
aside.^"  It  must  be  shown,  however,  that  this  requirement  had  the 
effect  of  keeping  persons  present  from  bidding.^^  A  requirement, 
not  of  the  immediate  payment  of  the  entire  purchase-money,  but  of 
a  deposit  of  a  sum  unusually  large,  and  not  proportioned  to  the  value 
of  the  property,  would  have  the  same  efEect  in  invalidating  the  sale. 
It  is  not  unreasonable  to  require  the  payment  of  five  hundred  dollars 
down  upon  a  sale  under  a  mortgage  for  eight  thousand  dollars,  al- 
though the  advertisement  of  the  sale  did  not  state  that  such  a  pay- 
ment would  be  required,  but  did  state  that  the  terms  of  sale  would 
be  stated  at  the  time  of  sale.  At  such  a  sale  a  person  who  had  been 
requested  by  the  mortgagor,  who  was  present,  to  run  up  the  estate  for 
him,  having  bid  it  off,  and  not  having  five  hundred  dollars  with  him 
to  pay,  and  not  asking  any  delay,  the  estate  was  put  up  again  and 

"Lathrop  v.  Tracy,  24  Colo.  382,  »» Goldsmith   v.   Osborne,   1   Edw. 

51  Pac.  486.  Ch.     (N.    Y.)     560,    562;     Maryland 

"Jones  V.  Hagler,  95  Ala.  529,  10  Land  &  Bldg.  Sec.  v.  Smith,  41  Md. 

So.  345.  516.    See  also  Model  Lodging  House 

« Donahue  v.  Parkman,  161  Mass.  Assn.  v.  Boston,  114  Mass.  133.  See 

412,  37  N.  B.  205.  ante  §  1613. 

"Donahue  v.  Parkman,  161  Mass.  "Jones   v.    Moore,    42    Mo.    413; 

412,  37  N.  E.  205.  Goods  v.  Comfort,  39  Mo.  313,  326. 
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sold  for  a  less  sum.  It  was  held  that  there  was  no  evidence  in  these 
circumstances  of  fraud  or  unfairness  in  the  sale.°^  When  the  sale  is 
to  be  for  cash,  the  purchaser  is  not  entitled  to  demand  a  conveyance 
unless  he  tenders  the  amount  of  his  bid  in  cash  at  the  time  of  the 
sale  or  during  business  hours  of  the  day  of  sale.  The  tender  of  a 
draft  or  check  is  not  sufficient.  The  purchaser  is  bound  to  know  the 
terms  of  sale.^*  If  land  is  sold  under  a  deed  of  trust  for  cash,  and 
the  debtor  bids  the  highest  price  therefor,  which  he  is  unable  to  pay, 
the  sale  may  be  made  to  the  next  highest  bidder.^*  Or  if  the  trustee 
sells  for  cash  and  the  land  is  knocked  ofE  to  a  bidder  who  is  unable  to 
comply  with  his  bid,  the  sale  may  be  reopened,  and  the  property  sold 
to  the  next  highest  bidder.  ^^  If  the  bidder  withdraws  his  bid,  or  is 
insolvent,  or  refuses  to  comply  with  his  bid,  while  other  bidders  are 
still  present,  the  sale  may  properly  be  reopened,  especially  if  some 
other  person  promises  a  higher  bid.°*  In  a  case  in  Maryland,  prop- 
erty worth  at  least  six  thousand  six  hundred  dollars  was  purchased 
by  the  mortgagee  for  one  thousand  six  hundred  dollars ;  and  it  fur- 
ther appeared  that  it  had  previously  been  struck  off  to  another  pur- 
chaser for  the  sum  of  two  thousand  three  hundred  and  seventy-five 
dollars,  who  tendered  about  half  of  this  in  cash,  and  stated  that  he 
would  pay  the  balance  on  the  ratification  of  the  sale  as  required  by 
the  laws  of  that  state,  and  offered  sufficient  security  for  this.  The 
mortgagee  declined  to  receive  the  money,  as  not  in  conformity  with 
the  terms  of  sale,  which  were  for  cash;  and  upon  a  subsequent  offer 
of  the  property  the  mortgagee  purchased  it.  The  sale  was  set  aside. 
Mr.  Justice  Stewart,  delivering  the  opinion  of  the  court,  said  the 
mortgagee  had  "misapprehended  the  nature  of  his  duty  as  trustee, 
which  required  an  advantageous  sale  of  the  property  for  the  benefit 
of  all  the  parties  interested.  *  *  *  There  is  this  difference,  how- 
ever, between  the  trustee  and  the  mortgagee,  which  should  never  be 
forgotten  by  the  latter:  that  he  has  a  personal  interest  in  the  pro- 
ceeding, and  that  the  mortgagor  has,  notwithstanding,  reposed  full 
trust  and  confidence  in  his  strict  impartiality,  and  that  there  must  be 
ample  reciprocity  on  his  part  by  a  fair  and  just  discharge  of  his 
duty."°^  The  actual  payment  of  the  deposit  may  be  waived  without 
affecting  the  validity  of  the  sale.     Thus,  where  land  had  been  sold 

^'  Wing  V.  Hayford,  124  Mass.  249.  "  Davis  v.  Hess,  103   Mo.  31,  15 

■»  Dwells  V.  Blackshear  Bank,  115  S.  W.  324. 

Ga.   679,   42   S.   E.   49.  ""  Miller  v.  Miller,  48  Mich.  311,  12 

"  Maloney  v.  Webb,  112  Mo.  575,  N.  W.  209. 

20  S.  W.  683.  "Horsey  v.   Hough,  38   Md.  130, 
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under  a  power  for  more  than  enough  to  satisfy  the  mortgage  debt,  the 
validity  of  the  sale  was  objected  to  because  the  purchaser  had  not  paid 
down  fifty  dollars  in  cash  as  required  by  the  terms  of  the  sale.  It 
appeared  that  the  purchaser,  when  he  bid  off  the  property,  did  not 
have  that  sum,  but  the  auctioneer  agreed  to  advance  it,  and  told  the 
mortgagee  that  the  purchaser  had  paid  it,  and  that  the  money  was 
ready  for  him.  It  was  held  that  this  arrangement,  not  objected  to  by 
the  mortgagee  at  the  time,  had  the  effect  of  a  payment  of  the  mort- 
gage debt  to  the  amount  of  such  sum  of  fifty  dollars,  and  that  the 
validity  of  the  sale  could  not  be  objected  to  because  the  purchaser  did 
not  actually  pay  over  this  sum.  If  the  purchaser  had  actually  paid 
the  deposit  to  the  auctioneer,  the  mortgagee  would  have  been  obliged 
to  look  to  him  for  it,  just  as  he  is  obliged  to  look  to  him  for  it  under 
the  agreement  made."**  That  the  purchaser  at  a  sale  under  a  power 
in  a  mortgage  paid  his  bid  when  receiving  a  deed  from  the  creditor 
is  to  be  presumed  by  the  recital  in  the  deed  of  such  payment.^' 

§  1867.  Time  for  examination  of  title. — Among  other  conditions 
of  sale  it  is  usual  to  provide  that  a  certain  time  shall  be  allowed  the 
purchaser  for  the  examination  of  the  title  before  the  purchase-money 
is  payable.  If  unexpected  difficulties  occur  in  completing  the  exami- 
nation of  title,  or  in  making  the  title  satisfactory  to  the  purchaser, 
much  more  time  than  that  stipulated  for  may  be  necessary.  In  such 
cases  time  is  not  generally  considered  of  the  essence  of  the  contract.^" 
A  delay  of  a  few  days  in  closing  the  transaction  by  paying  the  pur- 
chase-price and  executing  the  deed  will  not  be  regarded  as  extending 
credit."^ 

§  1868.  Giving  credit. — In  general  it  may  be  said  that  where  a, 
power  of  sale  does  not  expressly  authorize  the  mortgagee  to  give  credit, 
or  to  accept  a  mortgage  in  part  payment  of  the  purchase-money  under 
the  sale  to  be  made  by  him,  a  sale  for  cash  is  contemplated,  and  he 
would  not  be  authorized  to  give  credit  for  more  than  the  amount  of 
the  debt  due  him,  as  the  mortgagor  or  subsequent  incumbrancers  are 
entitled  to  receive  the  surplus  remaining  after  the  payment  of  the 
mortgage  debt  in  cash.    The  persons  entitled  to  the  surplus  could,  of 

cited  with  approval  by  Mr.  Justice  ™  Gowdy  v.  Gowdy,  S3  S.  Car.  349, 

Swayne  In  Markey  v.  Langley,  92  U.  65  S.  E.  385. 

S.  142,  154,  23  L.  ed.  701.  "Hobson  v.   Bell,   2   Beav.   17. 

"Farnsworth    v.    Boardman,     131  "  Strotber  v.  Law,  54  111.  413, 
Mass.  115. 
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course,  by  subsequent  agreement,  waive  this  right,  and  join  the  mort- 
gagee in  giving  credit  for  the  amount  coming  to  them.  A  purchaser 
at  the  sale  is,  of  course,  chargeable  with  notice  of  any  requirement 
contained  in  the  mortgage  as  to  credit,  and  with  notice  of  any  irregu- 
larity attending  the  sale  in  this  respect ;  but  a  remote  purchaser  is  not 
chargeable  with  such  notice."^  If  there  has  been  any  irregularity  in 
the  sale,  and  the  sale  for  this  reason  is  declared  void,  the  purchaser 
succeeds  to  the  rights  of  the  mortgagee,  and  the  sale,  though  invalid, 
operates  as  an  assignment  of  the  mortgage."^  If  a  requirement  that 
the  sale  be  for  cash  be  substantially  though  not  literally  complied 
with,  and  no  injury  be  done  to  the  mortgagor,  no  objection  can  be 
taken  to  the  sale.^*  If  the  mortgagee  or  the  trustee  in  a  deed  of  trust, 
in  making  a  sale  purporting  to  be  for  cash,  gives  credit,  or  has  an  un- 
derstanding with  the  bidder  that  credit  will  be  given  him  on  part  of 
his  bid,  in  order  to  induce  him  to  make  the  property  bring  the  full 
amount  of  the  debt  secured,  this  is  not  to  the  injury  of  the  mortgagor, 
or  those  claiming  under  him,  and  will  not  avoid  the  sale.°°  If  the 
power  of  sale  provides  that  the  sale  shall  be  for  cash,  the  mortgagee  is 
not  bound  to  accept  the  highest  bid,  unless  it  be  bona  fide  for  cash."^ 
If  a  deed  of  trust  provides  for  a  sale  for  cash,  a  decree  for  the  sale  of 
the  trust  property  should  conform  to  the  terms  of  the  deed,  unless  all 
the  parties  in  interest  consent  to  a  change  of  the  terms.^^  If  the 
power  of  sale  provides  that  the  sale  shall  be  for  cash,  the  validity  of 
it  is  not  affected  by  giving  credit.*^  If,  upon  a  sale  under  a  power 
to  sell  for  cash,  the  purchaser  gives  his  check,  which  is  good,  and  it  is 
accepted  as  cash,  he  complies  with  the  requirement.*"*  Unless  there 
be  a  surplus  left  after  payment  of  the  mortgage,  the  payment  of  the 
purchase-money  is  a  matter  between  the  mortgagee  and  the  purchaser, 

«' Johnson  v.  Watson,   87  111.  535.  «=Marlin   v.    Sawyer    (Tenn.),    57 

^Johnson    v.    Robertson,    34    Md.  S.   W.   416;    Marsh  v.   Hubbard,   50 

165;  Brown  v.  Smith,  116  Mass.  108;  Tex.  203;   Chase  v.  First  Nat.  Bank, 

State   Bank   v.    Chapelle,    40    Mich.  1  Tex.  Civ.  App.  595,  20  S.  W.  1027. 

447;  Niles  v.  Ransford,  1  Mich.  338,  See  also   Ivey  v.  New  South  Bldg. 

51  Am.  Dec.  95;  Clark  v.  Wilson,  56  &c.  Assn.,  103  Ga.  585,  30  S.  E.  540. 

Miss.   753;    Russell   v.   Whitely,   59  =«Coler  v.  Barth,  24  Colo.  31,  48 

Mo.  196;    Robinson  v.  Ryan,  25  N.  Pac.  656. 

Y.  320.  "'Wood  v.  Krebbs,  33  Grat.   (Va.) 

"^Balllnger    v.    Bourland,    87    111.  685.     See  also  Mitchell  v.  McKinny, 

513,  29  Am.  Rep.  69;    Burr  v.  Bor-  6  Heisk.  (Tenn.)  83. 

den,  61   111.   389.   See  also  Johnson  "Mewburn  v.  Bass,  82  Ala.  622, 

V.  Watson,  87  111.  535;    Fall  River  2  So.  520. 

Sav.   Bank   v.    Sullivan,   131    Mass.  "Carey  v.    Brown,    62    Cal.    373; 

537;  Wood  v.  Krebbs,  33  Grat.  (Va.)  McConneaughey    v.    Bogardus,   106 

685.  111.  321. 
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and  the  mortgagor  has  no  interest  in  it  except  to  obtain  credit  on 
his  debt  for  the  amount  of  the  sale.'"  An  express  stipulation  that  a 
sale  be  for  cash  must  be  complied  with.  Bidders  at  the  sale  were 
bound  to  inquire  into  the  authority  of  the  trustee  to  sell  and  the  terms 
and  conditions  upon  which  the  sale  was  to  be  had.  Being  charged 
with  notice,  and  not  having  tendered  the  amount  of  their  bid  in 
cash  either  at  the  time  of  sale  or  during  the  legal  hours  of  sale  on  the 
day  the  property  was  put  up  for  sale,  the  bidders  had  no  right  to 
come  into  a  court  of  equity  and  pray  for  the  specific  performance  of 
a  contract  of  sale  which  was  never  completed  on  account  of  their 
failure  to  comply  with  the  terms  of  sale.'^  An  express  stipulation  in 
a  deed  of  trust  requiring  the  trustee  to  sell  on  credit  must  be  observed. 
Thus  a  trust  deed  provided  that  "if,  at  the  time  of  such  sale,  any  of 
the  notes  shall  not  have  become  due  and  payable,  such  part  or  parts 
of  said  purchase-money  as  will  be  sufBcient  to  pay  ofE  and  discharge 
such  remaining  notes  shall  be  made  payable  at  such  time  or  times  as 
the  said  remaining  notes  will  become  payable."  It  was  held  that  the 
trustee  exceeded  his.  authority  by  insisting  that  cash  should  be  paid 
at  the  time  of  the  sale.''^ 

§  1869.  When  power  does  not  prescribe  terms  of  sale. — ^When  the 
power  does  not  prescribe  the  terms  of  sale,  the  sale  may  properly  be 
for  cash,  even  where  it  is  customary  to  give  credit  on  foreclosure 
sales.  ■^^='  But  under  a  power  of  sale  not  expressly  stipulating  the 
terms  of  sale,  a  sale  for  cash,  though  held  valid,  has  been  criticised 
as  savoring  of  hardship.'^"  In  Maryland,  where  sales  under  powers 
must  be  reported  to  the  court  and  confirmed  to  make  them  valid, 
an  objection  to  a  sale  for  cash  as  harsh  and  inequitable  can  be  taken 
only  upon  the  ratification  of  the  sale,  and  is  no  ground  for  enjoining 
it."  A  sheriff,  making  a  sale  under  a  deed  of  trust  as  trustee,  made 
proclamation  that  the  purchase-price  must  be  paid  within  thirty  min- 
utes after  the  sale.    The  wife  of  the  debtor  bid  in  the  property.  Upon 

"Atkins  v.  Tutwiler,  98  Ala.  129,  the  circumstances  of  the  case,  that 

11   So.   640,-    Durden  v.   Whetstone,  the  requirement  of  cash,  instead  of 

92  Ala.  480,  9  So.  176;   Mewburn  v.  cash  and  credit  is  unreasonable.  No 

Bass,  82  Ala.  622,  2  So.  520;   Cooper  case  is  cited  wherein  any  such  rule 

V.  Hornsby,  71  Ala.  62.  has  been  held,  and  we  do  not  think 

"Dwelle  V.  Blackshear  Bank,  115  that    any    can  be  cited."     By    the 

Ga.  679,  42  S.  E.  49.  court  in  Hitz  v.  Jenks,  16  App.  D.  C. 

"Patch  V.  Monisett   (Va.),  22  S.  530,  553.     See  also  Cassell  v.  Ross, 

E.  173.  33  111.  244,  85  Am.  Dec.  270;  Smith 

"aOlcott  V.  Bynum,  17  "Wall.   (U.  v.  Deeson   (Miss.),  14  So.  40. 

S.)  44,  21  L.  ed.  570.     "We  can  not  ™  Powell  v.  Hopkins,  38  Md.  1. 

hold,  as  a  rule  of  law,  apart  from  "Powell  v.  Hopkins,  38  Md.  1. 


575  CONDUCT   OE    SALE  §    1870 

being  asked  what  she  could  do,  she  replied  that  she  did  not  know,  and 
then  left,  and  did  not  return.  The  sheriil  resold  the  property  for  a 
larger  sum.  It  was  held  that  the  sheriff's  conduct  was  not  oppressive ; 
that,  the  sale  being  for  cash,  he  was  justified  in  requiring  immediate 
payment;  and  that  it  was  proper  for  him  to  resell  before  the  bidders 
dispersed,  and  so  avoid  the  necessity  of  readvertising.^° 

§  1870.  Use  of  discretion  by  mortgagee. — If  the  mortgagee  may 
sell  for  cash  or  credit  he  must  use  his  discretion  fairly.  "When  by  the 
terms  of  the  power  he  is  authorized  to  use  his  discretion  in  this  re- 
spect, he  must  use  it  fairly  in  the  interest  of  the  mortgagor,  and  not 
merely  for  his  own  interest ;  and  if  the  property  is  subject  also  to  other 
liens,  the  mortgagee  in  selling  under  his  power  is  a  trustee  for  them, 
as  well  as  for  the  mortgagor.  Whether  he  shall  sell  for  cash  or  for 
credit,  or  for  both,  when  expressly  authorized  to  do  either,  is  a  mat- 
ter for  his  discretion,  to  be  fairly  exercised  for  the  benefit  of  all  con- 
cerned. "He  must  regard  the  interest  of  others  as  well  as  his  own. 
He  should  seek  to  promote  the  common  welfare.  If  he  does  this,  and 
keeps  within  the  scope  of  his  authority,  a  court  of  equity  will  in 
nowise  hold  him  responsible  for  mere  errors  of  judgment,  if  they 
have  occurred,  or  for  results,  however  unfortunate,  which  he  could 
not  have  anticipated.""  It  is  not  a  fair  exercise  of  his  discretion  for 
a  mortgagee  to  reject  a  large  deposit  in  cash  with  offer  of  security  to 
be  given  upon  ratification  of  the  sale.'^  A  trustee  should  use  all  rea- 
sonable diligence  to  obtain  the  best  price  possible,  and  not  force  a 
sale  under  circumstances  injurious  to  the  mortgagor  at  an  inadequate 
price.'*  He  must  exercise  his  discretion  as  to  the  method  of  con- 
ducting the  sale  in  such  a  manner  as  will  produce  the  best  results  for 
the  parties.'*  The  trustee  or  mortgagee  is  not,  however,  when  the 
sale  is  otherwise  regular,  required  to  make  any  personal  effort  to  pro- 
cure the  attendance  of  bidders  at  the  sale.'" 

"  Davis  v.  Hess,  103  Mo.  31,  15  S.  he  would  resell,  it  would  have  been 

W.  324.    Per  Black,  J.:     "The  sher-  his  duty  to  readvertise.     Judge  v. 

iff,  in  making  the  sale,  occupied  the  Booge,  47  Mo.  544. 

position  of  the  trustee,  and  he  was  '» Markey  v.  Langley,  92  U.  S.  142, 

in  duty  bound  to  act  in  good  faith  23    L.    ed.    701,    per    Mr.    Justice 

as  an  indifferent  person,  and  adopt  Swayne. 

all  reasonable  methods  of  proceed-  "  Horsey  v.  Hough,  38  Md.  130. 

ing  in  order  to  make  the  land  bring  "Rohrer  v.  Strickland   (Va.),  82 

the   most  money,   but  he  was  not  S.  B.  711. 

called  upon  to  pursue  that  course  "Givens  v.  McCray,  196  Mo.  306, 

which  would   compel  him  to  read-  93  S.  W.  374,  113  Am.  St.  736. 

vertise  the  property.     Had  he  suf-  '°  Harlin  v.  Nation,  126  Mo.  97,  27 

fared  the  bidders  to  disperse  with-  S.  W.  330. 
out   any  proclamation  as   to  when 
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§  1871.    Mortgagee  giving  credit  and  assuming  risk  of  payment. — 

The  mortgagee  may,  in  making  the  sale,  take  all  the  risk  of  the  credit 
or  for  the  purchase-money  upon  himself,  and  charge  himself  with  the 
whole  proceeds,  and  then  pay  the  surplus  in  cash  to  the  owner  of  the 
equity  of  redemption,  or  others  entitled  to  it.  With  this  limitation, 
neither  the  mortgagor  nor  other  parties  interested  in  the  property 
can  ohjeet  to  the  giving  of  credit,  for  this  affords  an  opportunity  to 
malce  a  better  sale,  and  is  for  the  benefit  of  all  parties.'^  Although 
the  deed  itself  provides  that  the  sale  shall  be  made  for  cash,  the  mort- 
gagee may  give  credit  for  that  part  of  the  proceeds  coming  to  him;*^ 
and  if  there  is  no  surplus,  there  is  no  one  who  can  be  injured  by  any 
credit  which  the  holder  of  the  mortgage  may  extend  to  the  bidder;'^ 
and  where  the  premises  have  subsequently  become  incumbered  by 
other  liens,  the  holders  of  which  are  satisfied  to  take  the  notes  of  the 
purchaser  at  the  foreclosure  sale,  the  mortgagee  making  the  sale  may 
take  such  notes  in  part  payment,  as  they  are  equivalent  to  cash,  and 
the  taking  of  them  does  not  prejudice  any  one.**  Likewise  the  bene- 
ficiary may  reloan  the  purchaser  a  part  or  all  of  the  purchase-price 
without  the  formality  of  exchanging  the  money.'^  On  the  contrary, 
such  a  course  would  generally  result  to  the  advantage  of  the  owner 
and  of  the  holders  of  subsequent  liens.*°  Where  the  mortgage  pro- 
vided that  the  terms  of  sale  should  be  the  amount  of  the  debt  in  cash, 
and  the  balance  on  credit,  the  mortgagee  is  not  bound  to  realize  at 
least  the  amount  of  the  debt.    He  may  sell  for  less,  and  sue  for  the 

^  Bailey  v.  JEtna.  Ins.  Co.,  10  Al-  also  Bailey  v.  .^tna  Ins.  Co.,  10  Al- 
len (Mass.)  286;  Davey  v.  Durrant,  len  (Mass.)  286;  Marlin  v.  Sawyer 
1  De  G.  &  J.  535.  See  also  Ivey  v.  (Tenn.),  57  S.  W.  416. 
New  South  Bldg.  &c.  Assn.,  103  Ga.  »"  Sawyer  v.  Campbell,  130  111.  186, 
585,  30  S.  B.  540;  Strother  v.  Law,  22  N.  E.  458;  Burr  v.  Borden,  61  111. 
54  111.  413;  Powell  v.  Hopkins,  38  389;  Waterman  v.  Spaulding,  51  111. 
Md.  1;    Muhllg  v.  Fiske,  131  Mass.  425. 

110;    Cox  v.   Wheeler,   7   Paige    (N.  "  Mead  v.  McLaughlin,  42  Mo.  198. 

Y.)  248;  Parker  v.  Banks,.  79  N.  Car.  Where  a  sale  for  cash  was  required, 

480;    Marlin  v.  Sawyer   (Tenn.),  57  the  trustee  could  not  give  credit  on 

S.  W.  416;   Stanford  v.  Andrews,  12  a   note    secured   by   a    senior   trust 

Heisk.    (Tenn.)    664;    Crenshaw   v.  deed,  alleged  to  have  been  assumed 

Seigfried,  24  Grat.  (Va.)  272;  Thur-  by   the   mortgagor    in   his   deed   of 

low  v.  Mackeson,  L.  R.  4  Q.  B.  97.  trust.     Jones   v.    Shepard,    145    Mo. 

Whether    the    payment    of    20    per  App.  470,  122  S.  W.  764. 

cent,   of  the   purchase-price,   as   re-  ^  Eallinger    v.    Bourland,    87    111. 

quired  by  the  power  of  sale.  Is  rea-  513,   29   Am.   Rep.   69;    Reynolds  v. 

sonable   depends   upon   the    clrcum-  Kroff,   144   Mo.   433,   46   S.  W.   424; 

stances  of  the   case,   and   is   not  a  Marlin  v.  Sawyer  (Tenn.),  57  S.  W. 

matter  of  law.    Nichols  v.  Hoxie,  33  416. 

R..I.  77,  80  Atl.  186.  '"Cox  v.  Wheeler,  7  Paige  (N.  Y.) 

"  Strother  v.  Law,  54  111.  413,   See  248. 
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deficiency.*'  A  power  of  sale  given  to  a  mortgagee  authorized  him, 
in  case  of  a  default  in  payment  of  the  principal  sum  and  interest,  to 
dispose  of  the  premises  by  public  sale  or  private  contract  for  such 
price  as  could  reasonably  be  obtained  for  them.  Upon  default  the 
mortgagee  made  a  private  contract  of  sale.  Subsequently,  the  pur- 
chaser not  finding  it  convenient  to  pay  the  money  down,  it  was  agreed 
that  the  larger  portion  of  the  purchase-money  should  remain  on  a 
mortgage  of  the  estate;  and  then,  instead  of  conveying  the  estate  to 
the  buyer,  the  mortgagee  conveyed  to  a  trustee,  to  hold  in  the  first 
place  as  security  for  the  payment  of  the  purchase-money.  It  was 
contended  that  this  was  not  a  good  exercise  of  the  power,  because  the 
purchase-money  was  not  paid  down.  The  amount  received  was  less 
than  the  debt  due  the  mortgagee.  The  court  held  that  the  power 
was  duly  exercised,  and  that  it  was  immaterial  that  the  contract  of 
purchase  was  carried  out  by  mortgage.*^  The  sale  is  not  vitiated  by 
an  arrangement  made  before  the  sale  between  the  mortgagee  and  the 
purchaser  whereby  the  amount  of  the  purchaser's  bid  is  to  be  applied 
upon  a  debt  due  him  from  the  mortgagee.*'' 

§  1872.  Cash  or  credit. — ^When  the  mortgagee  is  expressly  author- 
ized to  sell  for  cash  or  on  credit,  he  may  do  eithci.  or  combine  both 
in  the  sale;  and  although  the  terms  of  sale  provide  for  the  payment 
of  one-third  of  the  purchase-money  in  cash,  and  the  balance  in  notes 
secured  by  mortgage  upon  the  same  property,  it  is  competent  for  the 
mortgagee  to  change  the  terms  after  the  property  is  struck  oif,  by 
giving  credit  for  a  larger  portion  of  the  purchase-money.  Such  a 
power  is  in  this  respect  without  restriction.^"  In  Markey  v.  Langley, 
the  mortgagee,  being  authorized  to  sell  for  cash  or  for  credit,  sold 
wholly  upon  credit,  and  took  property  in  addition  to  that  covered  by 
the  original  mortgage  as  security.  On  account  of  a  great  deprecia- 
tion in  value  afterward,  the  mortgagee  was  obliged  to  sell  the  prop- 
erty again,  and  for  a  less  price ;  and  a  subsequent  incumbrancer  then 
claimed  that  the  mortgagee  should  be  charged  with  a  portion  of  the 
nominal  proceeds  of  the  first  sale  as  cash,  on  the  ground  that  he  was 
not  justified  in  selling  for  credit  wholly.     But  the  court  held  that, 

"  Shepherd  v.  May,  115  U.  S.  505,  «» Tartt  v.  Clayton,  109  111.  579. 

29  L.  ed.  456,  6  Sup.  Ct.  119;  May  v.  «  Markey  v.  Langley.  92  U.  S.  142, 

Shepherd,    1    Mackey    (D.    C.)    430,  23    L.    ed.    701.      See   also    Hitz    v. 

affd.  115  U.  S.  505,  29  L.  ed.  456,  6  Jenks,    16    App.    Cas.    (D.    C.)    530, 

Sup.  Ct.  119.  revd.  185  U.  S.  155,  46  L.  ed.  851,  22 

»«Thurlow   v.   Mackeson,   L.   R.   4  Sup.  Ct.  598. 
Q.  B.  97. 

37 — Jones  Mtg. — ^Vol.  III. 
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having  aathority  to  sell  in  this  way,  and  having  acted  at  the  time  in 
good  faith  and  for  the  benefit  of  all  concerned,  so  far  as  then  ap- 
peared, he  could  not  be  held  responsible  for  the  results.'^  Where  it  is 
discretionary  with  the  mortgagee  to  fix  the  terms  of  sale,  he  may 
allow  payment  by  instalments,"^  or  he  may  arrange  to  sell  for  part 
cash  and  the  balance  on  credit."^  When  a  sale  is  properly  made  in 
part  for  credit,  interest  continues  to  run  on  the  part  of  the  mortgage 
debt  not  satisfied  by  the  cash  payments,  until  the  purchase-money  is 
received."* 

§  1873.  Adjournment. — The  power  to  a  trustee  or  mortgagee  to 
sell  by  public  auction,  after  a  certain  public  notice  of  the  time  and 
place  of  sale,  includes  the  power  to  adjourn  the  sale,  in  the  exercise 
of  a  sound  discretion,  in  order  to  obtain  a  fair  price  for  the  property."^ 
He  may  adjourn  it  more  than  once."'  Without  such  power  the  prop- 
erty might  be  sacrificed  to  the  injury  not  only  of  the  creditor  but  of 
the  debtor  as  well.  As  has  already  been  seen,  this  power  of  adjourn- 
ment is  held  to  belong  to  sheriffs  and  other  public  officers  selling  un- 
der judgment  or  decree  of  court."'  "If  such  a  power,"  says  Mr.  Jus- 
tice Curtis,  "is  implied  where  the  law,  acting  in  invitum,  selects  the 
officer,  a  fortiori  it  may  be  presumed  to  be  granted  to  a  trustee  se- 
lected by  the  parties.""^  It  is  well  settled  that  a  mortgagee  may,  in 
the  exercise  of  a  reasonable  discretion,  adjourn  the  sale  from  time  to 
time.""  He  may,  after  having  commenced  the  sale,  adjourn  it  to  a 
different  day  or  hour.^  Moreover,  it  is  his  positive  duty  to  adjourn 
the  sale  whenever  it  appears  that  its  continuation  will  result  in  a  great 
sacrifice  of  the  property,  and  his  neglect  in  this  respect  may  result  in 

"Markey  v.  Langley,  92  U.  S.  142,  Tinkom  v.  Purdy,  5  Johns.  (N.  Y.) 

23  L.  ed.  701.  345. 

»' White  v.  Malcolm,  15  Md.  529;  "Richards   v.    Holmes,    18    How. 

Bailey  v.  ^tna   Ins.   Co.,  10  Allen  (N.  Y.)  143. 

(Mass.)     286;     Patch    v.    Morrisett  •' Erwin  v.  Hall,  18  111.  App.  315; 

(Va.),  22  S.  E.  173.  Dexter  v.   Shepard,  117  Mass.  480; 

»» Markey  v.  Langley,  92  TJ.  S.  142,  Hosmer  v.  Sargent,  8  Allen  (Mass.) 

23  L.  ed.  701;   Nichols  v.  Hoxie,  33  97,   85   Am.   Dec.   683;    Richards  v. 

R.  I.  77,  80  Atl.  186.  Holmes,  18  How.   (N.  Y.)   143.     See 

"  Stanford  V.  Andrews,  12  Heisk.  also  Bennett  v.  Brundage,  8  Minn. 

(Tenn.)   664.  432;  Banning  v.  Armstrong,  7  Minn. 

"Crutchfield   v.    Hewett,   2   App.  46;  "Wolff  v.  Ward,  104  Mo.  127,  16 

Cas.  (D.  C.)  373.  S.  W.  161;   Westgate  v.  Handlin,  7 

»» Richards   v.    Holmes,    18    How.  How.   Pr.    (N.  Y.)    372;    Starke  v. 

(N.  Y.)  143.  Etherldge,  71  N.  Car.  240. 

»'  See   chapter   xxxvi.     Russell   v.  ^  Griffin  v.  Marine  Co.,  52  111.  130; 

Richards,  11  Maine  371,  26  Am.  Dec.  Dexter  v.  Shepard,  117  Mass.  480; 

532;  Warren  v.  Leland,  9  Mass.  265;  Harris  v.    Spring    (R.    I.),    85   AtL 

Bennett  v.  Brundage,  8  Minn.  432;  923. 
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the  saie  being  vacated.^  But  a  mortgagee  is  under  no  duty  to  post- 
pone the  sale  because  of  the  presence  of  only  one  bidder,  where  the 
bid  covered  the  amount  of  the  mortgage  debt  and  costs.''  It  is  his 
duty,  growing  out  of  the  trust  relation  he  occupies  toward  the  mort- 
gagor and  all  parties  interested  under  him,  to  get  the  best  price  he 
can,  and  to  take  proper  and  reasonable  means  to  obtain  the  full  value 
of  the  property.  If  he  deems  it  expedient  to  adjourn  the  sale  for  the 
reason  that  very  few  persons  are  present,  he  has  the  right  to  do  so. 
He  must  act  in  good  faith.  It  often  becomes  in  this  way  the  duty  of 
the  mortgagee,  or  of  a  trustee  under  a  deed  of  trust,  to  adjourn  the 
sale.*  The  want  of  bidders  renders  an  adjournment  necessary.  If 
a  trustee  finds  that  there  is  no  bidder  except  the  creditor,  or  only 
sham  bidders,  he  should  adjourn  the  sale.^  But  in  a  case  where  there 
were  about  a  dozen  persons  present,  and  several  of  these  bid  upon  the 
property,  it  was  held  that  the  mortgagee  was  under  no  obligation  to 
adjourn  the  sale.*  A  sale  at  which  no  one  is  present  but  the  auc- 
tioneer, who  bids  ofi  the  property  for  the  mortgagee,  is  void.  It  is 
not  a  legal  auction.''  If  the  purchaser  to  whom  the  property  is  struck 
off  at  the  auction  refuses  to  complete  his  purchase,  and  the  hour  of 
sale  has  passed  and  the  bidders  have  departed,  a  resale  can  not  be 
made  without  advertising  the  property  anew.*  The  sale  must  take 
place  between  the  hours  designated,  and  a  sale  occurring  after  sales 
hours  on  the  day  fixed  in  the  advertisement  of  sale  is  void.*  "Where 
the  mortgagee  or  trustee  has  promised  the  debtor  to  postpone  or  ad- 
journ the  sale,  but  proceeds  to  sell  in  violation  of  such  agreement,  the 
sale  is  fraudulent  and  void.^°  "When  an  adjournment  is  made,  it  is 
usual  for  the  ofiicer  to  announce  to  those  in  attendance  at  the  sale 

=  Thornton  v.  Boyden,  31  111.  200;  v.  Eason,  3  Ired.  Bq.  (N.  Car.)  330, 

Stevenson  v.   Hano,  148   Mass.   616,  336. 

20  N.  E.  200;   Howard  v.  Thornton,  °  Fairfax    v.    Hopkins,    2    Cranch 

50  Mo.  291;  Graham  v.  King,  50  Mo.  (U.  S.)   134. 

22,  11  Am.  Rep.  401.  "  Marcus  v.  Collamore,   168   Mass. 

'Learned  v.  Geer,  139  Mass.  31,  29  56,  46  N.  E.  432;  Stevenson  v.  Hano, 

N.   B.  215;    Bailey  v.   Hendrlckson,  148  Mass.  616,  20  N.  E.  200. 

25  N.  Dak.  500,  143  N.  W.  134.  '  Clark  v.  Simmons,  150  Mass.  357, 

'Fairfax    v.    Hopkins,    2    Cranch  23  N.  E.  108;  Campbell  v.  Swan,  48 

(IT.   S.)    134;    Bailey  v.   Brown,   14  Barb.  (N.  Y.)   109. 

Colo.  App.  392,  60  Pac.  20;   Marcus  =  Barnard  v.  Duncan,  38  Mo.  170, 

V.  Collamore,  168  Mass.  56,  46  N.  B.  90   Am.    Dec.   416;    Dover  v.    Ken- 

432;    Clark  v.   Simmons,  150  Mass.  nerly,  38  Mo.  469. 

357,  23  N.  E.  i08;  Briggs  v.  Briggs,  'Carrlngton     v.     Citizens'     Bank 

135  Mass.   306;    Thompson  v.   Hey-  (Ga.),  80  S.  E.  12;   Davis  v.  O'Con- 

wood,  129  Mass.  401;  Vail  v.  Jacobs,  nell,  92  Miss.  348,  47  So.  672. 

62  Mo.  130,  133;  Meyer  v.  Jefferson  "Hoppes  v.  Cheek,  21  Ark.  585; 

Ins    Co     5  Mo.  App.  245;   Johnston  Bailey  v.  Brown,  14  Colo.  App.  392, 
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the  time  and  place  to  which  the  sale  is  adjourned.  The  time  an- 
nounced in  this  way  and  that  afterward  published  should  agree,  or  the 
validity  of  the  sale  may  be  affected.^^ 

§  1874.  Notice  on  postponement  or  adjournment. — The  notice  by 
publication  of  an  adjournment  of  a  sale,  if  given  at  all,  need  not  be 
so  minute  and  specific  as  the  original  advertisement.^^  The  adjourned 
sale  is  in  effect  the  sale  of  which  the  previous  notice  was  published.  If 
the  notice  of  the  adjourned  sale  by  mistake  fixes  a  different  and  more 
distant  day  for  the  sale  than  that  to  which  the  adjournment  was  ac- 
tually made,  and  the  sale  is  actually  made  upon  the  day  specified 
in  such  notice,  it  will  be  irregular  and  void.^*  Whether  publi- 
cation of  the  adjournment  is  necessary  depends  upon  the  cir- 
cumstances of  the  case,  and  particularly  upon  the  length  of  time 
for  which  the  adjournment  is  made.  But  it  would  seem  that  the 
omission  to  advertise  the  adjournment,  in  any  case  of  an  adjourn- 
ment for  a  reasonable  time,  would  not  avoid  the  sale.^*  Where 
adjournments  of  the  sale  have  been  made  at  the  request  of  the 
mortgagor,  who  has  sufficient  notice  of  the  same  to  protect  his  in- 
terest, he  can  not  object  that  the  adjournments  were  not  advertised 
in  proper  form,  as  no  advertisement  of  them  is  necessary  under  such 
circumstances.^^  There  is  no  absolute  rule  of  law  that,  when  the  first 
advertisement  of  a  sale  of  land  under  a  power  in  a  mortgage  fails  to 
bring  any  one  to  the  sale,  it  is  the  mortgagee's  duty  to  advertise  again 
as  fully  as  before.  As  Mr.  Justice  Holmes  says:  "The  first  adver- 
tisements are  required  by  the  mortgagee;  any  other  or  further  duties 
of  the  mortgagee  are  less  defined,  and  are  embraced  under  the  gen- 
eral obligation  to  make  reasonable  efforts  to  prevent  a  sacrifice  of  the 
property ."^^    It  is  no  objection  to  the  validity  of  a  sale  after  several 

60  Pac.  20;  Ventres  v.  Cobb,  105  111.  R.  I.  404,  82  Atl.  1.    But  see  Griffin 

33.  V.  Marine  Co.,  52  111.  130;  Thornton 

"Miller  v.  Hull,  4  Denio  (N.  Y.)  v.  Boyden,  31  111.  200. 

104;  Jackson  v.  Clark,  7  Johns.  (N.  "Miller  v.  Hull,  4  Denlo  (N.  Y.) 

Y.)  217.  104. 

'^'Way  V.  Dyer,  176  Mass.  448,  57  "Hosmer    v.    Sargent,    8    Allen 

N.  E.  678;Pennyery  v.  Ransom,  170  (Mass.)  97,  85  Am.  Dec.  683;   Allen 

Mass.  303,  307,  49  N.  E.  620;    Mar-  v.  Cole,  9  N.  J.  Eq.  286,  59  Am.  Dec. 

cus  V.  Collamore,  168  Mass.  56,  46  N.  416;    Stearns  v.  Welsh,  7  Hun    (N. 

E.    432;     Stevenson    v.    Dana,    166  Y.)  676;  Coxe  v.  Halsted,  2  N.  J.  Eq. 

Mass.  163,  44  N.  E.  128;   Dexter  v.  311.    The  last  three  cases  relate  to 

Shepard,  117   Mass.  480.     See  also  foreclosure  sales  in  equity. 

Richards  v.  Holmes,  18  How.    (U.  "Stevenson   v.    Dana,    166    Mass. 

S.)    143,  15  L.  ed.  304;    Crutchfield  163,  44  N.  B.  128;    Hosmer  v.  Sar- 

V.  Hewett,  2  App.  Cas.  (D.  C.)  373;  gent,  8  Allen  (Mass.)  97. 

Beacon  Hill  Land  Co.  v.  Bowen,  33  "Marcus  v.  Collamore,  168  Mass. 
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adjournments,  that  the  adjournments  were  not  advertised,  if  it  does 
not  appear  that  the  failure  so  to  advertise  resulted  in  any  sacrifice  of 
the  property  or  involved  any  injury  to  the  owner  of  the  equity  of  re- 
demption.^^ Failure  to  give  notice  of  adjournment  may,  with  other 
circumstances,  indicate  bad  faith  or  want  of  reasonable  judgment  in 
the  mortgagee.  Thus  a  sale  was  held  not  to  have  been  made  in  good 
faith  under  the  following  circumstances:  The  mortgagor,  though  he 
had  requested  that  notice  should  be  given  him  when  any  action  should 
be  taken  looking  to  a  sale,  was  not  informed  of  the  sale  until  late  in 
the  evening  before  it  took  place,  and  then  was  not  informed  of  the 
hour  or  place  of  sale.  The  sale  had  been  adjourned  several  times,  in 
the  absence  of  bidders,  no  one  being  present  other  than  the  auctioneer 
and  an  agent  of  the  mortgagee,  and  no  notice  of  any  adjournment 
having  been  given  except  by  proclamation  made  at  the  time.  Finally 
the  property  was  sold  nearly  three  months  after  the  time  named  in 
the  original  notice  of  sale,  and  was  bid  in  by  the  mortgagee  for  less 
than  its  market  value.  "We  can  not  infer,"  say  the  court,  "that  no- 
tice to  the  mortgagor,  and  a  reasonable  effort  to  notify,  others,  would 
have  failed  to  procure  the  attendance  of  bidders  at  the  times  fixed  by 
the  adjournments."^^  The  adjournment  should  be  announced  at  the 
time  and  place  appointed  for  the  sale;  and  the  time  and  place  of  the 
adjourned  sale  should  be  stated.  It  may  be  made  without  the  agency 
of  a  licensed  auctioneer.  In  Illinois  it  is  held  that  a  trustee  in  a  deed 
of  trust  may  adjourn  the  sale  in  his  discretion;  but  when  he  does  so, 
he  must  give  a  new  notice  for  the  same  length  of  time  required  in  the 
first  instance.^*  The  notice  of  postponement  must  be  given  in  good 
faith,^"  and  contain  all  the  essential  requisites  of  a  notice  of  sale.^^ 
In  some  states  it  is  provided  by  statute  that  notice  of  adjournment 
shall  be  given  in  the  same  paper  in  which  the  original  notice  was 
published,  and  by  posting  also.^^    But  generally  a  sale  under  a  power 

56,  46  N.  B.  432;    citing  Stevenson  =»  Richards  v.  Holmes,  18  How.  (U. 

v.  Dana,  166  Mass.  163,  170,  44  N.  E.  S.)  143,  15  L,.  ed.  304;  Clark  v.  Sim- 

128;    Clark  v.   Simmons,   150   Mass.  mons,  150  Mass.  357,  23  N.  E.  108. 

357,  360,  23  N.  E.  108.  "  Sanborn  v.  Petter,  35  Minn.  449, 

"Way  V.  Dyer,  176  Mass.  448,  57  29  N.  W.  64;  Miller  v.  Hull,  4  Den. 

N.  E.  678;    Stevenson  v.  Dana,  166  (N.  Y.)  104. 

Mass.  163,  44  N.  E.  128;   Dexter  v.  ^^  See    Statutory    Provisions    for 

Shepard,  117  Mass.  480;   Hosmer  v.  Michigan:  ante  §  1741.    Minnesota: 

Sargent,  8  Allen  (Mass.)  97.  ante  §  1743.    See  Sanborn  v.  Petter, 

^*  Clark    v.    Simmons,    150    Mass.  35  Minn.  449,  29  N.  W.  64,  for  a  case 

357,  23  N.  E.  108.  of  insuflBcient  advertisement  of  an 

"Griffin  v.  Marine  Co.,  52  111.  130;  adjournment.       New     York:      ante 

Thornton  v.  Boyden,  31  111.  200.  §  1751.    Wisconsin:     ante  §  1762. 
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may  be  adjourned  to  a  future  day  without  giving  a  new  notice  for  the 
length  of  time  required  for  the  first  notice.^^  After  a  postponement 
of  a  sale  has  been  publicly  announced,  the  mortgagee  can  not  disre- 
gard it,  and  proceed  to  sell  at  the  time  fixed  in  the  original  notice. 
This  would  enable  the  mortgagee  to  mislead  the  mortgagor,  and  would 
confuse  persons  wishing  to  purchase  as  to  the  time  of  sale.'* 

§  1875.  No  obligation  to  delay  sale. — There  is  no  obligation  to 
delay  sale  to  a  more  favorable  time.  If  a  mortgagee  sells  openly  and 
fairly,  and  in  compliance  with  the  terms  of  the  power,  it  can  not  be 
objected  that  he  might  have  obtained  a  greater  price  by  waiting  until 
a  more  favorable  time.  No  such  obligation  is  imposed  by  the  mort- 
gage.'" In  a  case  before  the  Court  of  Appeals  in  Chancery,  in  rela- 
tion to  a  sale  by  private  contract.  Lord  Justice  Knight  Bruce  said: 
"It  may  be  that,  by  speculating  and  waiting  a  long  time,  a  larger  sum 
would  thereafter  have  been  obtainable  had  the  sale  not  taken  place 
as  it  did.  But  Mr.  Durrant  (the  mortgagee)  was  not  bound  to  specu- 
late or  wait,  and  was  justified  in  accepting  Mr.  Packe's  price,  which 
was,  I  repeat,  in  my  opinion,  a  reasonable  and  fair  price."''  The  trus- 
tee is  under  no  obligation  to  postpone  the  sale  simply  because  the 
weather  was  raw  and  cold  on  the  afternoon  of  the  sale,  the  cold  not 
being  excessive  and  there  being  neither  snow  nor  rain.'^  Nor  is  he 
obliged  to  adjourn  the  sale  because  there  has  been  rain  earlier  in  the 
day.'» 

XI.    Who  May  Purchase  at  Sale  Under  Power 

Section  Section 

1876.  Purchase  by  mortgagee.  1879.  Mortgagee's  agent. 
1876a.  Btfect  of  purchase  hy  mort-     1880.  Purchase  by  trustee. 

gagee.  1881.  Purchase   by  mortgagee   with 

1877.  When    unnecessary    to    show  mortgagor's  knowledge  and 

fraud  or  unfairness  in  mort-  consent. 

gagee's  purchase.  1882.  Purchase  by  creditor   at  sale 

1878.  Purchase    by   mortgagee's   so-  made  by  judicial  process. 

licitor. 


^'Crutchfleld    v.    Hewett,    2   App.  above    property    is    postponed    to 

Cas.   (D.  C.)   373;   Bennett  v.  Brun-  Wednesday,  the  3d  day  of  Septem- 

dage,  8  Minn.  432;  Dana  v.  Farring-  ber  next." 

ton,  4  Minn.  433;  Westgate  v.  Hand-  "=  Franklin    v.    Greene,    2     Allen 

lin,  7  How.  Pr.  (N.  Y.)  372;  Jackson  (Mass.)    519;    Dunn  v.  McCoy,   150 

v.    Clark,    7    Johns.    (N.    Y.)    217;  Mo.  548,  52  S.  W.  21. 

Sayles  v.  Smith,  12  Wend.   (N.  Y.)  =»Davey  v.  Durrant,  1  De  G.  &  J. 

57,  27  Am.  Dec.  117.  535. 

"Jackson  v.  Clark,  7  Johns.   (N.  =' Mutual  Fire  Ins.  Co.  v.  Barker, 

Y.)    217.      The    postponement    was  17  App.  Cas.  (D.  C.)  205. 

published  under  the  original  notice  "'Mahoney  v.    Mackubin,    52    Md. 

as  follows:    "Note,  the  sale  of  the  357. 
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§    1876 


Section 

1883.  Purchase  by  mortgagee  under 

authorization  in  power. 

1884.  Purchase  by  subsequent  mort- 

gagee. 

1885.  Waiver  of  right  to  avoid  sale 

to  mortgagee. 


Sectioit 

1886.  Where    property    has    passed 

into  hands  of  bona  tide  pur- 
chaser. 

1887.  Purchase  by  mortgagor. 

1888.  Purchase    by    wife    of    mort- 

gagor. 


§  1876.  Purchase  by  mortgagee. — The  mortgagee  is  not  usually  al- 
lowed to  purchase.  Being  regarded  as  in  some  respects  a  trustee  of 
the  property  mortgaged,  as  a  rule  he  can  not  himself  become  a  pur- 
chaser at  the  sale,  either  directly  or  indirectly  through  another  per- 
son, unless  this  right  be  given  him  by  the  terms  of  the  power.^  He  is 
bound  to  exercise  entire  good  faith;  and  if,  without  express  authority 
given  him  so  to  do,  he  becomes  the  purchaser  at  the  sale,  he  is  subject 
to  the  rule  which  applies  generally  to  a  trustee  and  prohibits  his  pur- 
chasing the  trust  property."  The  rule  applies  equally  to  a  purchase 
by  a  third  person  for  the  benefit  of  the  mortgagee.^    And  the  wife  of 


^Lockett  V.  Hill,  1  Woods  (U.  S.) 
552;  Douthit  v.  Nabors,  133  Ala. 
453,  32  So.  625;  Elrod  v.  Smith,  130 
Ala.  212,  30  So.  420;  American  Free- 
hold Land  Mtg.  Co.  v.  Pollard,  127 
Ala.  227,  29  So.  598;  Thomas  v. 
Jones,  84  Ala.  302,  4  So.  270;  Ezzel 
V.  Watson,  83  Ala.  120,  3  So.  309; 
Garland  v.  Watson,  74  Ala.  323;  Mc- 
Lean V.  Presley,  56  Ala.  211;  Whit- 
aker  v.  Middle  States  Co.,  7  App. 
D.  C.  203;  Watson  v.  Sherman,  84 
111.  263;  Roberts  v.  Fleming,  53  111. 
196;  Griffin  v.  Marine  Co.  of  Chi- 
cago, 52  111.  130;  Waite  v.  Dennison, 
51  111.  319;  Phares  v.  Barbour,  49 
111.  370;  Hall  v.  Towns,  45  111.  493; 
Ross  V.  Demoss,  45  111.  447;  Houston 
v.  Building  Assn.,  80  Miss.  31,  31  So. 
540;  Byrd  v.  Clarke,  52  Miss.  623; 
Very  v.'  Russell.  65  N.  H.  646,  23  Atl. 
522;  Shew  v.  Call,  119  N.  Car.  450, 
26  S.  E.  33;  Howell  v.  Pool,  92  N. 
Car.  450;  Galvin  v.  Newton,  19  R. 
I.  176,  36  Atl.  3;  Downes  v.  Graze- 
brook,  3  Mer  200;  In  re  Bloye's 
Trust,  i  Mae.  &  G.  488.  See  also 
Payton  v  McPhaul,  128  Ga.  510,  58 
S.  a  50-;  Hayes  v.  Pace,  162  N.  Car. 
288,  78  S.  E.  290;  Rich  v.  Morisey, 
149  N.  Car  37,  62  S.  E.  762;  Dunn 
V.  Oettingei^  148  N.  Car.  276,  61  S. 
E.  679;  Owens  v.  Branning  Mfg.  Co. 
(,N.  dar.),  84  S  B.  389.  But  see 
Macy  v.  Southern  Bldg.  &c.  Assn., 
102  Ga.  812,  30  S.  B.  430;  Palmer  v. 


Young,  96  Ga.  246,  22  S.  B.  928,  51 
Am.  St.  136;  Quitman  Furniture  &c. 
Co.  v.  Rountree,  14  Ga.  App.  382,  80 
S.  B.  904;  Hayes  v.  Pace,  162  N.  Car. 
288,  78  S.  E.  290;  Bohn  v.  Davis,  75 
Tex.  24,  12  S.  W.  837;  Marsh  v.  Hub- 
bard,  50  Tex.  203;  Howard  v.  Davis, 
6  Tex.  174;  Maxwell  v.  Newton,  65 
Wis.  261,  27  N.  W.  31. 

'  Michoud  v.  Girod,  4  How.  (U.  S.) 
503;  Benham  v.  Rowe,  2  Cal.  387,  56 
Am.  Dec.  342;  Korns  v.  Shaffer,  27 
Md.  83;  Parmenter  v.  Walker,  9  R. 
I.  225;  Howard  v.  Ames,  3  Mete. 
(Mass.)  308;  Rutherford  v.  Will- 
iams, 42  Mo.  18;  Whitehead  v.  Hel- 
len,  76  N.  Car.  99;  Kornegay  v.  Spi 
cer,  76  N.  Car.  95 ;  Robinson  v.  Ama- 
teur Assn.,  14  S.  Car.  148;  Hynd- 
man  v.  Hyndman,  19  Vt.  9,  46  Am. 
Dec.  171.  See  also  Rich  v.  Morisey, 
149  N.  Car.  37-47,  62  S.  E.  762. 

'Nichols  V.  Otto,  132  111.  91,  23 
N.  E.  411;  Tipton  v.  Wortham,  93 
Ala.  321,  9  So.  596;  Harper  v.  Ely, 
56  111.  179;  Hamilton  v.  Lubukee,  51 
111.  415;  Miles  v.  Wheeler,  43  111. 
123;  Lockwood  v.  Mills,  39  111.  602; 
Averitt  v.  Elliot,  109  N.  Car.  560,  13 
S.  B.  785;  Joyner  v.  Farmer,  78  N. 
Car.  196.  See  also  Dunn  v.  Oet- 
tinger,  148  N.  Car.  276,  61  S.  B.  679; 
Warren  v.  Susman  (N.  Car.),  84  S. 
B.  760;  Stark  v.  Love,  128  Ma.  App. 
24,  106  S.  W.  87. 
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a  mortgagee  selling  under  a  power  can  not  become  a  purchaser  at  the 
sale,  even  though  the  consideration  be  furnished  out  of  her  separate 
estate.*  If  the  mortgagee  or  trustee,  when  not  authorized,  purchases 
at  the  sale,  the  mortgagor  or  any  other  person  interested  under  him 
may  disaffirm  the  sale,  provided  he  acts  within  a  reasonable  time.'' 
Such  a  sale  is  voidable  only,  and  can  not  be  treated  in  a  suit  at  law 
as  absolutely  void,  unless  actual  fraud  be  shown;'  and,  being  good 
till  it  is  set  aside,  will  support  an  action  of  ejectment.''  The  sale  can 
be  disaffirmed  only  in  a  court  of  equity.*  Such  a  sale  is  a  full  execu- 
tion of  the  power  of  sale  in  the  mortgage,  and  the  mortgagee  can  not 
treat  the  sale  as  void  and  proceed  to  sell  again  under  the  power  of  sale. 
The  second  sale  derives  no  force  as  having  been  made  under  the  power 
in  the  mortgage,  and  is  simply  a  conveyance  by  the  mortgagee  as 

'Parks  v.  Worthington,  101  Tex.  §  1922.      See    also    Payton    v.    Mc- 

505,  109  S.  "W.  909;   Tenison  v.  Pat-  Phaul,  128  Ga.  510,  58  S.  E.  50;  Ow- 

ton,  95  Tex.  284,  67  S.  W.  92.  ens  v.  Branning  Mfg.  Co.  (N.  Car.), 

"Mason  v.  American  Mtg.  Co.,  124  84  S.  E.  389;  Rich  v.  Morisey,  149 
Ala.  347,  26  So.  909;  Lovelace  v.  N.  Car.  37,  62  S.  E.  762. 
Hutchinson,  106  Ala.  417,  17  So.  « Diefenbach  v.  Vaughan,  116  Ala. 
623;  McCall  v.  Mash,  89  Ala.  487,  7  150,  23  So.  88;  Ezzel  v.  Watson,  83 
So.  770;  Knox  v.  Armistead,  87  Ala.  Ala.  120,  3  So.  309;  Harris  v.  Mil- 
511,  6  So.  311;  Thomas  v.  Jones,  84  ler,  71  Ala.  26;  Standback  v.  Thorn- 
Ala.  302,  4  So.  270;  Ezzel  v.  Wat-  ton,  106  Ga.  81,  31  S.  E.  805;  Mut. 
son,  83  Ala.  120,  3  So.  309;  Garland  Loan  Banking  Co.  v.  Haas,  100  Ga. 
v.  Watson,  74  Ala.  323;  Harris  v.  Ill,  27  S.  E.  980;  Palmer  v.  Young, 
Miller,  71  Ala.  26;  Adams  v.  Sayre,  96  Ga.  246,  22  S.  B.  928;  Nichols  v. 
70  Ala.  318;  Dozier  v.  Mitchell,  65  Otto,  132  111.  91,  23  N.  E.  411;  Jen- 
Ala.  511;  Downs  v.  Hopkins,  65  Ala.  kins  v.  Pierce,  98  111.  646;  Gibbons 
.508;  McLean  v.  Presley,  56  Ala.  211;  v.  Hoag,  95  111.  45;  Mulvey  v.  Gib- 
Standback  v.  Thornton,  106  Ga.  81,  bons,  87  111.  367;  Munn  v.  Surges, 
31  S.  E.  805;  Johnson  v.  Watson,  87  70  111.  604;  Patten  v.  Pearson,  57 
111.  535;  Farrar  v.  Payne,  73  111.  82;  Maine  428;  Burns  v.  Thayer,  115 
Munn  V.  Surges,  70  111.  604;  Helm  Mass.  89;  Averitt  v.  Elliot,  109  N. 
V.  Yerger,  61  Miss.  44;  Allen  v.  Ran-  Car.  560,  13  *S.  E.  785;  Joyner  v. 
son,  44  Mo.  263,  100  Am.  Dec.  282;  Farmer,  78  N.  Car.  196;  Connolly  v. 
Thornton  v.  Irwin,  43  Mo.  153;  Hammond,  51  Tex.  635.  See  also 
Dawkins  v.  Patterson,  87  N.  Car.  Thomas  v.  Jones,  84  Ala.  302,  4  So. 
384;  Joyner  v.  Farmer,  78  N.  Car.  270;  Cropsey  v.  Sacramento  Bank, 
196.  The  mortgagee  in  such  case  133  Cal.  659,  66  Pac.  7,  85  Am.  St. 
stands  in  the  relation  of  a  trustee  238;  Landrum  v.  Union  Sank,  63 
who  has  obtained  an  advantage  over  Mo.  48;  Whitehead  v.  Whitehurst, 
his  cestui  que  trust,  and,  out  of  108  N.  Car.  458,  13  S.  E.  166;  How- 
great  caution,  a  court  of  equity  per-  ard  v.  Davis,  6  Tex.  174. 
mits  the  cestui  que  trust  to  elect  'Hawkins  v.  Hudson,  45  Ala.  482. 
within  a  reasonable  time  whether  See  also  Williamson  v.  Mayer,  117 
he  will  disaffirm  the  sale.  In  Ala-  Ala.  253,  23  So.  3;  Whitehead  v. 
bama  the  mortgagee  may  compel  Hellen,  76  N.  Car.  99,  a  wrong  deci- 
the  mortgagor  to  elect  to  affirm  or  slon. 

disaffirm  the  sale.     American  Mtg.  '  Harris  v.  Miller,  71  Ala.  26.    See 

Co.  v.  Sewell,  92  Ala.  163,  9  So.  143;  also  British  &c.  Mtg.  Co.  v.  Norton, 

American   Freehold   Land   Mtg.   Co.  125  Ala.  522,  28   So.  31;    American 

v.  Pollard,  127  Ala.  227,  29  So.  598.  &c.  Mortgage  Co.  v.  Pollard,  120  Ala. 

As    tc   reasonable    time,    see    post  1,  24  So.  736. 
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owner  througli  the  first  sale.^  The  mere  fact  that  a  trustee  in  making 
a  sale  of  property  under  a  power  of  sale,  knew  that  the  purchaser  was 
bidding  for  the  mortgagee,  does  not  warrant  a  court  of  equity  in  set- 
ting aside  the  sale."  A  beneficiary  under  the  trust,  or  a  mortgagee 
who  becomes  a  purchaser,  is  regarded  only  as  a  mortgagee  in  posses- 
sion in  consequence  of  the  sale  and  conveyance,  but  is  entitled  to  be 
treated  as  the  owner  of  the  property  until  it  is  redeemed.^^  If  the 
mortgagor  does  not  claim  his  right  to  avoid  such  a  sale,  the  mort- 
gagee may  himself  come  into  equity  to  have  the  uncertainty  of  his  ti- 
tle removed  by  a  confirmation  of  the  sale,  or  by  a  resale  under  order 
of  court.^^  But  if  the  mortgagee,  after  indirectly  becoming  the  pur- 
chaser, sells  a  portion  of  the  premises  to  one  who  has  no  notice  of  any 
defect  in  the  proceedings,  the  mortgagee  can  not  have  the  sale  set 
aside  as  against  such  purchaser.^^ 

In  some  jurisdictions,  if  the  trustee  or  mortgagee,  indirectly  be- 
comes the  purchaser  at  his  own  sale,  it  is  held  that  the  cestui  que  trust 
trust  is  entitled  in  equity  to  set  the  sale  aside,  and  have  the  property 
reoffered  for  sale,  without  inquiry  as  to  whether  or  not  the  sale  was 
advantageous  to  the  purchaser.^*  The  pledgee  of  a  mortgage,  upon 
selling  the  property  under  a  power  of  sale  in  satisfaction  of  the 
pledgor's  debt,  can  not  become  the  purchaser  at  the  sale.  In  reference 
to  the  pledge  and  the  pledgor  he  occupies  a  fiduciary  relation,  and  is 
in  the  position  of  a  trustee,  whose  duty  it  is  to  exercise  his  right  of 
sale  for  the  benefit  of  the  pledgor.^" 

The  fact  that  a  stockholder  of  a  corporation  mortgagee  purchased 
the  premises  at  a  sale  under  a  power,  does  not  ipso  facto  avoid  the 
sale.^"  Where  the  notes  have  been  transferred  by  the  payee  to  a  firm 
of  which  he  is  a  member,  all  the  members  of  the  firm  are  equally  pro- 
hibited from  purchasing  at  the  sale."  But  a  mortgagee  may  pur- 
chase an  outstanding  title,  or  the  equity  of  redemption,  either  from 
the  mortgagor  or  from  his  grantee,  and  hold  the  title  absolutely  in  his 

» Lovelace  v.  Hutchinson,  106  Ala.        "  Gibbons  v.  Hoag,  95  111.  45.    See 

417,  17  So.  623;  Pollard  v.  American  also  Jenkins  v.  Pierce,  98  111.  646. 
Freehold  Mtg.  Co.,  103  Ala.  289,  298,        "  Sypher    v.    McHenry,    18    Iowa 

16  So   801  232;    Bank  of  Old  Dominion  v.  Du- 

"  Lucas  V.  Oliver,  34  Ala.  626.  buque  &c.  R.  Co.,  8  Iowa  277,  74  Am. 

"  Rutherford  v.  Williams,  42  Mo.  Dec.  302. 
18-    Goldsmith   v.   Osborne,   1   Edw.        ^'Callan  v.  Wilson,  127  IT.  S.  540, 

Ch.  (N.  Y.)  560,  562.  32  L.  ed.  223,  8  Sup.  Ct.  1301,  per 

"Craddock  v.  American  Mtg.  Co.,  Matthews,  J. 
88  Ala.  281,  7  So.  196;  Harris  v.  Mil-        "  Narrell  v.  J.  R.  Phillips  Mercan- 

ler   71  Ala.  26;   McLean  v.  Presley,  tile  Co.  (Ala.),  64  So.  305. 
56  Ala.  211.  "  Mapps  v.  Sharps,  32  111.  13. 
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own  right.  He  may  purchase  under  a  judgment  of  prior  date  to  the 
mortgage.^^  But  if  the  purchaser  be  aided  by  the  mortgagor,  or  he 
be  fraudulently  prevented  by  the  mortgagee  from  purchasing  himself, 
and  the  mortgagee  has  taken  advantage  of  his  position,  he  will  hold 
the  title  acquired  for  the  benefit  of  the  mortgagor  as  his  trustee.^" 
The  mortgagee  may  also  purchase  from  the  mortgagor,  unless  the 
mortgagee  uses  his  position  to  obtain  the  equity  of  redemption  at  an 
inadequate  price.^  As  between  mortgagee  and  mortgagor,  there  is 
nothing  analogous  to  a  trust  until  the  whole  mortgage  debt  has  been 
paid  and  satisfied;  from  which  moment,  and  not  until  then,  the 
mortgagee  becomes  a  trustee  for  the  mortgagor.^'-  When  a  third  per- 
son has  in  good  faith  purchased  at  the  mortgage  sale,  the  mortgagee 
may  purchase  of  him.  His  trust  is  ended  with  the  sale.''^  If  a  third 
person  bids  ofl  the  land  at  the  sale,  and  afterward  informs  the  mort- 
gagee that  he  can  not  pay  the  purchase-money,  whereupon  the  mort- 
gagee agrees  to  take  the  land  at  the  bid,  but  there  was  no  arrange- 
ment whatever  between  him  and  the  purchaser  at  the  time  of  the  sale, 
the  mortgagee  is  not  a  purchaser  at  his  own  sale,  and  hence  the  sale 
is  effectual  to  cut  o£E  the  equity  of  redemption.^^  But  if  there  was  a 
previous  arrangement  between  him  and  the  purchaser  for  a  recon- 
veyance, the  trust  may  still  attach  to  him,  and  the  title  he  has  ac- 
quired will  be  voidable.^*  The  presumption  is  in  favor  of  the  mort- 
gagee that  he  has  fulfilled  his  trust  until  the  contrary  is  shown.  The 
purchaser  at  a  foreclosure  sale  must  be  a  person  or  a  legal  entity; 
and  therefore  a  sale  to  "the  estate  of  A.  B.,  deceased,"  is  void.^^ 

§  1876a.  Eflfect  of  purchase  by  mortgagee. — ^While  it  is  generally 
held  that  a  mortgagee,  selling  under  a  power  of  sale,  can  not  pur- 
chase at  his  own  sale,  so  as  to  cut  ofl  the  right  to  redeem  unless  the 
mortgage  confers  that  right,  or  the  mortgagor  consents  to  such  pur- 
chase, yet  such  sale  and  purchase  are  not  void,  but  voidable  merely 
at  the  election  of  the  mortgagor.  They  are  valid  for  all  purposes  if 
fairly  made  and  without  fraud,  except  that  the  mortgagor  or  those 

"Walthall  V.  Rives,  34  Ala.   91;  "Durden   v.   Whetstone,    92   Ala. 

Harrison    v.    Roberts,    6    Fla.    711;  480,  9  So.  176. 

Roberts  v.  Fleming,  53  111.  196.  '^'Bush  v.    Sherman,   80   111.   160; 

"Griffin  v.  Marine  Co.,  52  111.  130.  Munn  v.  Surges,  70  111.  604;  Holt  v. 

'"Ford  V.  Olden,  L.  R.  3  Eq.  461,  Russell,  56  N.  H.  559;  Whitehead  v. 

36  L.  J.  C.  651.  Hellen,  76  N.  Car.  99. 

^  Per  Wood,  V.  C,  in  Kirkwood  v.  "  Kenaston    v.    Lorig,    81    Minn. 

Thompson,  2  Hem.  &  M.  392.  454;    Allen  v.  Allen,  48  Minn.  462. 

^'^  Watson  v.  Sherman,  84  111.  263.  51  N.  W.  473;   Mclnerney  v.  Beck, 

See  post  §  1880.  10  Wash.  515,  39  Pac.  130. 
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claiming  iiiider  him  may  redeem  within  a  reasonable  time.'®  Like- 
wise, the  assignee  of  a  mortgage  containing  a  power  of  sale,  but  not 
authorizing  the  mortgagee  to  purchase,  has  no  right  to  purchase  at 
his  own  sale,  so  as  to  cut  off  the  mortgagor's  equity  of  redemption."^ 
A  mortgagee  may  buy  in  the  property  in  order  to  prevent  loss,  but  it 
will  be  regarded  a  breach  of  trust  if  he  obtains  it  for  less  than  its 
value.^* 

If  the  mortgagor  or  the  owner  of  the  equity  of  redemption  elects 
to  disaflBrm  the  sale,  and  brings  a  bill  for  this  purpose  within  a  rea- 
sonable time,  he  must  offer  to  redeem,  or  must  tender  what  is  due 
upon  the  mortgage.  A  bill  which  merely  asks  to  have  the  sale  set 
aside  is  insufficient.^^  In  a  suit  to  redeem  from  such  trust  deed,  the 
grantor  should  pay  the  debt  and  interest,  with  taxes  paid  and  neces- 
sary repairs  made  by  such  purchaser,  and  the  cost  of  improvements 
authorized  by  him,  and  is  entitled  to  credit  for  the  reasonable  rents 
and  profits  of  the  land.  He  is  not  chargeable  with  the  cost  of  the 
invalid  sale.^"  The  mortgagor  or  owner  of  the  equity  of  redemption 
must  exercise  the  right  of  disaffirming  the  sale  himself;  he  can  not 
convey  this  right  to  another  so  as  to  authorize  him  to  disaflBrm  it.*^ 
Only  the  mortgagor  or  his  grantee  or  the  owner  of  the  equity  of  re- 
demption can  avoid  the  sale  on  the  ground  that  the  mortgagee  or  his 
assignee  has  become  the  purchaser  at  his  own  sale.^^  Such  a  sale  is 
valid  as  to  all  other  parties.^'  A  purchaser  under  an  execution  sale 
subject  to  a  prior  mortgage  can  not  object  that  the  mortgagee  be- 
came the  purchaser  at  his  own  sale.^*    A  mortgagee's  purchase  at  his 

=»McCan  V.  Mash,  89  Ala.  487,  7  Elliott,  109  N.  Car.  560.  13   S.  E. 

So.  770,  18  Am.  St.  145;    Ezzell  v.  785;  Martin  v.  McNeely,  101  N.  Car, 

Watson,    83    Ala.    120,    3    So.    309;  634,  8  S.  B.  231;  Joyner  v.  Farmer, 

Grassenheimer    v.    Molton,    80    Ala.  78  N.  Car.  196. 

521,  2   So.   652;    Cropsey  v.   Sacra-  "  Martinez  v.  Lindsey,  91  Ala,  334, 

mento  Bank,  133  Cal.  659,  66  Pac.  7,  8  So.  787;   Mapps  v.  Sharpe,  32  111. 

85  Am.  St.  238;   Blockley  v.  Fowler,  13. 

«1    Cal.    326,    82    Am.    Dec.    747;  "Warren  v.  Susman  (N.  Car,),  84 

Brewer  v.  Harrison,  27  Colo.  349,  62  S.  E.  760. 

Pac.   224;    Standback  v.   Thornton,  ==>  Garland  v.  Watson,  74  Ala.  313. 

106  Ga.  81,  31  S.  B.  805;  Palmer  v.  =°  Stallings    v.    Thomas,    55    Ark. 

Young,  96  Ga.  246,  22  S.  E.  928,  51  326,  18  S.  W.  184. 

Am.   St.  136;    Nichols  v.  Otto,   132  "McCall  v.  Mash,  89  Ala.  487,  7 

111.   91,   23   N.   E.   411;    Gibbons  v.  So.  770. 

Hoag,  95  111.  45;   Dyer  v.  Shurtlefe,  »^  Houston  v.  Building  Assn.,   80 

112  Mass.  165,  17  Am.  Rep.  77;   Al-  Miss.  31,  31  So.  540. 

len  V.  Ranson,  44  Mo.  263,  100  Am.  =°  Comer  v.  Sheehan,  74  Ala.  452, 

Dec.  282;  Thornton  v.  Irwin,  43  Mo.  458;  Cooper  v.  Hornsby,  71  Ala.  62, 

153;   Very  v.  Russell,  65  N.  H.  646,  65;  Harris  v.  Miller,  71  Ala.  26. 

23  Atl.  522;   Austin  v.  Stewart,  126  "  Martinez  v.  Lindsey,  91  Ala.  334, 

N.  Car.  525,  36  S.  E.  37;  Averitt  v.  8  So.  787. 
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own  sale  is  binding  upon  him  when  the  price  is  reasonable,  and  no 
exception  is  taken  by  the  parties  in  interest.^" 

If  the  mortgagee,  having  no  authority  to  do  so,  purchases  the  mort- 
gaged premises  at  his  own  sale,  the  relationship  of  mortgagor  and 
mortgagee  will  continue  at  the  election  of  the  mortgagor.°°  And  if 
the  mortgagee  who  has  purchased  at  his  own  sale  under  a  mortgage 
which  did  not  authorize  him  to  become  the  purchaser,  enters  into 
possession,  he  is  accountable  to  the  mortgagor  or  owner  for  the  rents 
and  profits  as  trustee,  and  is  bound  to  apply  them  in  extinguishment 
of  the  mortgage  debt.^^ 

§  1877.  When  unnecessary  to  show  fraud  or  unfairness  in  mort- 
gagee's purchase. — It  is  not  necessary  in  order  to  avoid  the  sale  to 
show  that  there  was  any  actual  fraud  or  unfairness  in  the  transaction, 
when  a  mortgagee  has  violated  the  principle  that  a  trustee  can  never 
be  a  purchaser.  There  might  be  fraud  or  unfairness,  and  yet  this 
could  not  be  proved.  To  guard  against  this  uncertainty,  and  to  place 
the  trustee  beyond  the  reach  of  temptation,  the  law  allows  the  cestui 
que  trust  to  set  aside  such  a  sale  at  his  option  without  showing  that 
he  has  been  in  any  way  injured.  A  mortgage  with  a  power  of  sale 
confers  a  trust  coupled  with  an  interest,  but  the  rule  applies  with  the 
same  force  as  in  the  case  of  a  naked  trust.  Without  the  agreement 
or  consent  of  the  mortgagor  he  can  acquire  no  title  by  a  purchase, 
directly  or  indirectly,  at  his  own  sale  under  the  power.''  If  power 
is  given  the  mortgagee  to  fix  the  time,  terms,  and  manner  of  sale, 
and  to  direct  and  control  it,  he  is  not  generally  permitted  to  purchase 
the  legal  title,  however  innocent  and  free  from  fraud  the  purchase 
may  be.^* 

§  1878.  Purchase  by  mortgagee's  solicitor. — The  rule  applies 
equally  to  the  mortgagee's  solicitor.  If  the  power  of  sale  does  not 
give  to  the  mortgagee  any  right  to  purchase,  his  solicitor  or  agent  is, 
equally  with  himself,  disabled  from  becoming  the  purchaser  of  the 
property  either  for  himself  or  for  another.    The  mortgagee  in  such 

»=  Whitehead  v.    Whitehurst,    108  ing  Assn.,  80   Miss.  31,   31   So.   540 

N.  Car.  458,  13  S.  B.  166.  (quoting  text) ;   Thornton  v.  Irwin, 

="  Owens  v.  Branning  Mfg.  Co.  (N.  43  Mo.  153;  Rutherford  v.  "Williams, 

Car.),  84  S.  B.  389.  42  Mo.  18;   Jones  v.  Pullen,  115  N. 

»'  Lovelace  v.  Hutchinson,  106  Ala,  C.  465,  20  S.  B.  624.    See  also  Stark 

417,    17    So.    623;    Toomer   v.    Ran-  v.  Love,  128  Mo.  App.  24,  106  S.  "W. 

dolph,  60  Ala.  356,  360.  87;  Hoit  v.  Russell,  56  N.  H.  559. 

2=Blockley  v.  Fowler,  21  Cal.  326,        =»Wade  v.  Harper,  3  Yerg.  (Tenn.) 

82  Am.  Dec.  747;  Houston  v.  Build-  383. 


589  WHO   MAT   PURCHASE  §    1879 

case  occupies  a  fiduciary  relation  to  others,  and  his  solicitor  -who  con- 
ducts the  sale  stands  in  the  same  position  he  does  as  regards  a  pur- 
chase of  the  property.*"  He  is  bound  by  the  same  obligations  to  se- 
cure the  best  possible  results,  regardless  of  the  interest  of  all  other 
persons  except  the  mortgagor  and  mortgagee.  Neither  can  he  act  for 
a  third  party  having  a  difEerent  interest,  in  nowise  identical  with  the 
interest  of  those  for  whom  he  is  first  bound  to  act.  By  reason  of  his 
relations  to  the  mortgagee  he  is  bound  to  get  the  highest  price;  and 
if  he  act  for  another  person  in  buying,  he  is  bound  to  obtain  the  prop- 
erty at  as  low  a  price  as  he  can.  These  characters  are  utterly  incon- 
sistent, and  the  policy  of  the  law  does  not  allow  them  to  be  united  in 
the  same  person.''^  Even  the  employment  by  a  purchaser  of  a  clerk 
of  the  mortgagee's  solicitor  to  bid  for  him  at  the  sale  is  sufficient  to 
invalidate  it.*^    Nor  can  such  clerk  purchase  for  his  own  benefit.*' 

§  1879.  Mortgagee's  agent. — The  rule  with  reference  to  the  dis- 
ability of  a  mortgagee  to  purchase  at  a  sale  under  the  power  applies 
also  to  an  agent  of  the  mortgagee.**  But  where  the  sale  is  perfectly 
fair  and  open,  such  agent  may  become  a  purchaser,  and  the  sale  will 
be  valid,  except  that  the  mortgagor  or  those  claiming  under  him  may 
redeem  within  a  reasonable  time.*^  Doubts  were  at  first  expressed 
whether  one  who  has  acted  as  the  agent  of  the  mortgagee  in  survey- 
ing the  property,  advancing  the  money,  and  receiving  the  interest,  is 
a  competent  purchaser  under  the  power ;  but  on  appeal  the  chancellor 
expressly  held  that  he  could  not  purchase.*^  Por  stronger  reasons, 
one  who  has  acted  for  the  mortgagee  in  advertising  the  property  and 

"  "Perhaps   he   is   upon   principle  But  see  Nutt  v.  Easton,  1  Ch.  873, 

the    individual    of    all    others    dis-  68  L.  J.  Ch.  367. 

abled,"  said  Lord  Eldon  in  Ex  parte  "  Dyer  v.  ShurtlefC,  112  Mass.  165, 

Bennett,  10  Ves.   381,   385.     "As  to  17  Am.  Rep.  77. 

the  solicitor,"  says  the  same  judge,  *^Parnell  v.  Tyler,  2  L.  J.  Ch.  (N. 

Ex  parte  James,  8  Ves.  337,  346,  "if  S.)    195.      See    also    Ellis    v.    Dela- 

there  is  any  utility  in  applying  the  bough,  15  Grant  Ch.  (U.  C.)  583. 

principle  against  the  assignee,  the  "Hobday  v.  Peters,  28  Beav.  349. 

application  as  against  the  solicitor  « Adams  v.   Sayre,   76   Ala.    509; 

Is  more  loudly  called  for."    See  also  Hoit  v.  Russell,  56  N.  H.  559;   Gib- 

on    the    general    subject,    Orme   v.  son  v.  Barber,  100  N.  Car.  192,  6  S. 

Wright    3  Jur.  19;   York  Buildings  E.  766;   Baxter  v.  First  Nat.  Bank, 

Co  V.  Mackenzie,  8  Brown  Pari.  Cas.  85  Tenn.  33,  1  S.  W.  501;  Thompson 

App   42-    Downes  v.  Grazebrooke,  3  v.  Holman,  28  Grant  Ch.  (U.  C.)  35. 

Mer.  200,  209;    Fox  v.  Mackreth,  2  «Parmly  v.  "Walker,  102  111.  617; 

Bro  C   C   400;  Whitcomb  v.  Minch-  Weld  v.  Rees,  48  111.  428;    Seip  v. 

in  5  Madd  91;  Gardner  v.  Ogden,  22  Grinnan  (Tex.  Civ.  App.),  36  S.  W. 

NY    327    78  Am.  Dec.  192;   Camp-  349.    But  see  Gibson  v.  Barbour,  100 

bell  V.  Swan,  48  Barb.  (N.  Y.)  109.  N.  Car.  192,  6  S.  E.  766. 

»  Orme  v.  Wright,  3  Jur.  19,  972. 
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in  making  the  sale  can  not  properly  purchase  at  the  sale.*^  But,  like 
a  purchase  by  a  mortgagee,  a  purchase  by  his  agent  is  voidable  only 
and  not  void.**  The  fact  that  the  purchaser  at  a  sale  under  a  power 
is  a  nominal  purchaser  who  afterward  transfers  the  land  to  the  mort- 
gagee, does  not  operate  to  make  the  sale  a  mere  assignment  of  the 
mortgage,  but  conveys  the  legal  title  of  the  land  to  the  mortgagee, 
who  may  upon  such  title  maintain  ejectment  against  the  mortgagor.*" 

When,  however,  the  mortgagee  is  authorized  by  the  deed  to  pur- 
chase at  the  sale,  he  may  properly  arrange  beforehand  with  a  third 
person  to  bid  a  sum  not  less  than  the  amount  of  the  mortgage  and 
the  incidental  expenses,  as  such  an  arrangement  has  no  tendency  to 
prevent  competition  at  the  sale,  or  to  depreciate  the  price,  but  on 
the  contrary  makes  it  certain  that  the  sale  will  at  least  pay  the  mort- 
gage debt.^"  Nor  does  the  fact  that  the  mortgagee  purchased  the 
property  through  an  agent  at  the  sale  for  less  than  its  value,  no  other 
bidders  being  present,  make  the  sale  invalid.'^  Under  an  authoriza- 
tion to  the  mortgagee  to  become  the  purchaser  at  the  sale,  another 
may  purchase,  and  receive  a  conveyance,  as  trustee  for  the  mortga- 
gee.^^ 

Whether  a  person  authorized  by  a  mortgagee  to  sell  a  mortgaged 
estate  under  a  power  of  sale  has  authority  to  purchase  the  estate  for 
the  mortgagee,  where  there  is  no  express  written  authority  for  this 
purpose,  and  the  testimony  is  conflicting,  is  a  question  of  fact  for  the 

§  1880.  Purchase  by  trustee. — ^Under  the  same  rule  a  trustee  in  a 
deed  of  trust  can  not  buy  for  his  own  benefit  at  the  trust  sale.^*  He 
can  not  act  in  the  dual  capacity  of  buyer  and  seller.^  °    This  rule  is 

"  Hoit  V.  Russell,  56  N.  H.  559.  ''  Learned  v.  Gear,  139  Mass.  31, 

« Adams   v.    Sayre,   76   Ala,    509;  29  N.  B.  215.    See  also  Wing  v.  Hay- 
Martin  V.  McNeely,  101  N.  Car.  634,  ford,  124  Mass.  249;   King  v.  Bron- 
8  S.  E.  231;  Gibson  v.  Barbour,  100  son,  122  Mass.  122. 
N.  Car.  192,  6  S.  E.  766.    This  holds  °"  Gamble  v.  Caldwell,  98  Ala.  577, 
true  even  though  the  purchase  was  12  So.  424. 

made  by  the  auctioneer  conducting  "'Hood  v.  Adams,  128  Mass.  207. 

the   sale.     Russell   v.   Roberts,   121  "Stephen  v.  Beall,  22  Wall.  329, 

N.  Car.  322,  28  S.  E.  406.  340,  22  L.  ed.  786;    Lass  v.   Stern- 

"  Williamson  v.   Mayer,  117  Ala.  berg,  50  Mo.  124;   Dwyer  v.  Rohan 

253,  23  So.  3.  (Mo.  App.),  73  S.  W.  384;   Harrison 

""Dexter   v.    Shepard,    117    Mass.  v.  Manson,  95  Va.  593,  29  S.  B.  420. 

480.     The  purchaser  in   such   case.  See  also  Smith  v.  Downey,  38  Colo. 

after    taking   a    deed    in    his    own  165,  88  Pac.  159;  Stark  v.  Love,  128 

name,  holds  in  trust  for  the  mort-  Mo.  App.  24,  106  S.  W.  87. 

gage  creditor.    Byrnes  v.  Morris,  53  "°  Stephens  v.  Beall,  22  Wall.   (U. 

Tex.  213.  S.)  329,  22  L.  ed.  786;  Lawrence  v. 
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applied  with  greater  rigor  than  the  rule  prohibiting  a  mortgagee 
from  becoming  a  purchaser.^*  The  trustee  is  the  representative  not 
only  of  the  owner  of  the  debt,  but  also  of  the  owner  of  the  land ;  not 
only  of  the  creditor,  but  of  the  debtor;  and  it  is  his  duty  to  act  for 
the  interest  of  both,  and  not  exclusively  in  the  interest  of  either.^^ 
But  the  mere  fact  that  the  trustee,  after  a  sale  by  him  to  a  third  per- 
son, purchased  the  premises  of  him,  does  not  vitiate  the  original  sale.^^ 
"Whether  culpable  or  commendable  depends  upon  the  circumstances 
of  each  ease.  It  may  be  wrong,  and  it  may  be  right.  It  may  be  ap- 
proved by  the  parties  interested  and  afiBrmed.  It  may  be  condemned 
by  them  and  avoided.  When  it  is  found  that  the  transaction  is  itself 
fair  and  honest,  that  the  purchase  was  not  contemplated  at  the  orig- 
inal sale,  but  was  first  thought  of  years  afterward,  and  was  then  made 
for  a  full  and  fair  consideration  actually  paid  by  the  trustee,  and 
after  the  fiduciary  duty  was  at  an  end,  we  find  no  authority  to  justify 
us  in  pronouncing  the  original  sale  to  have  been  fraudulent." °'' 

After  the  trustee  has  divested  himself  of  the  title  and  all  the  re- 
sponsibilities with  which  he  is  charged  by  a  fair  sale  of  the  property 
in  compliance  with  the  express  or  implied  terms  of  the  power,  so 
that  no  interest  remains  in  him,  he  may  deal  with  the  property  as 
any  other  stranger  to  the  title,  but  if  he  repurchases,  equity  will  jeal- 
ously scrutinize  the  transaction.'"  If  a  trustee  buys  in  a  prior  mort- 
gage he  will  hold  it  for  the  benefit  of  his  cestui  que  trust,  upon  being 
reimbursed  the  amount  he  has  fairly  paid  for  it.**^ 

The  objection  to  a  purchase  by  the  trustee  applies  as  well  to  a  pur- 
chase by  his  attorney  in  the  interest  of  the  creditor.'^  But  the  fact 
that  the  representative  of  the  trustee,  in  the  matters  of  advertising 
and  selling  the  land,  bids  in  behalf  of  a  prospective  purchaser,  does 
not  incapacitate  him  from  making  the  sale."' 

But  the  objection  to  a  purchase  by  a  trustee  at  his  own  sale  does 
not  apply  so  as  to  prevent  a  purchase  by  a  beneficiary  under  the  trust 

Hand,  23  Miss.  103;  White  v.  Trot-  »» Burden   v.   Whetstone,    92   Ala. 

ter,   14    Sm.    &    M.    (Miss.)    30,   53  480,  9  So.  176;  Watson  v.  Sherman, 

Am.  Dec.  112;  Lass  v.  Sternberg,  50  84  111.  263;  Bush  v.  Sherman,  80  111. 

Mo.  124.  160;    Mueller  v.  Becker   (Mo.),  172 

=«  Brewer    v.    Harrison,    27    Colo.  S.  W.  322. 

349,  62  Pac.  224.  "Crutchfield  v.   Haynes,   14  Ala. 

"Williamson  v.  Stone,  128  111.  129,  49;   Gunter  v.  Janes,  9  Cal.  643. 

22  N.  E.  1005.  ""  Williamson  v.  Stone,  128  111.  129, 

•^  Stephen  v.   Beall,   22  Wall.    (U.  22  N.  E.  1005. 

S.)  329,  22  L.  ed.  786.  "'Dunton  v.  Sharpe,  70  Miss.  850, 

™  Mr.  Justice  Hunt  in  Stephen  v.  12  So.  800. 
Beall,  22  Wall.  (U.  S.)  329,  22  L.  ed. 
786.    See  ante  §  1876. 
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deed."''  The  legal  title  is  in  the  trustee,  and  the  duty  of  exercising 
the  power  of  sale  fairly  rests  upon  him,  and  not  upon  the  creditor  se- 
cured. "The  relation  of  a  creditor  secured  by  such  deed  of  trust  to  a 
sale  made  under  a  power  to  a  stranger  as  trustee,  does  not  differ  from 
that  of  a  mortgagee  of  real  estate  sold  under  judicial  proceedings  for 
foreclosure  by  a  decree  of  a  court  of  equity.""^ 

If  a  trustee  bids  in  the  trust  property  for  the  benefit  of  the  bene- 
ficiaries he  is  accountable  for  the  specific  property,  and  not  for  the 
amount  for  which  the  property  was  bid  in.""  The  trustee  himself 
may  make  a  bid  at  the  instance  of  the  beneficiary  without  impairing 
the  validity  of  the  sale."' 

In  applying  this  rule  against  a  purchase  by  a  trustee,  a  corporation 
is  recognized  as  a  separate  entity.  So  that  where  a  bank  was  the  bene- 
ficiary in  a  trust  deed,  a  purchase  by  the  bank  was  valid,  although 
the  trustees  were  directors  and  stockholders  in  the  bank."^ 

The  absence  of  the  trustee  and  the  appointment  of  a  substitute  to 
act  in  his  place  has  been  held  not  to  remove  the  disability  on  the  part 
of  the  original  trustee  as  to  his  purchasing  at  a  sale  of  the  trust  prop- 
erty."* 

§  1881.  Purchase  by  mortgagee  with  mortgagor's  knowledge  and 
consent. — Perhaps  there  is  less  strictness  in  applying  the  rule  to  the 
case  of  a  mortgagee  purchasing  at  his  own  sale  under  the  power  than 
there  is  in  the  case  of  a  trustee  purchasing.  The  mortgagee  in  such 
case  is  not  merely  a  trustee,  but  he  is  also  a  cestui  que  trust,  and  if 

"Easton    v.     German  -  Anjerican  and  for  all  damages  and  waste  that 

Bank,  127  U.  S.  538,  32  L.  ed.  213,  8  may  be  occasioned.    Rev.   Stat,   §§ 

Sup.  Ct.  1297;   Felton  v.  Le  Breton,  3298,  3299;  Johnson  v.  Atchison,  90 

92  Cal.  457,  28  Pac.  490;   Walker  v.  Mo.  48. 

Brungard,  13  Sm.  &  M.  (Miss.)  723,  "Mareck    v.    Minneapolis    Trust 

766;  Monroe  v.  Fuchtler,  121  N.  Car.  Co.,  74  Minn.  538.     But  see  Spring- 

101,  28  S.  B.  63.    See  also  Merryman  field   Engine   and   Thresher    Co.    v. 

v.  Blount,  79  Ark.  1,  94  S.  W.  714;  Donovan,    147    Mo.    622,    49    S.    "W. 

Hayes  v.  Pace,  162  N.  Car.  288,  78  S.  500,  where  the  beneficiary  wrote  to 

E.  290;    McLawhorn  v.  Harris,  156  the  trustee  with  directions  to  enter 

N.  Car.  107,  72  S.  E.  211,  37  L.  R.  A.  a  bid   for   him,   which   the   trustee 

(N.  S.)  831.  did,  and  the  property  was  knocked 

"Easton     V.     German  -  American  ofE    and    sold    to    the    beneficiary. 

Bank,  127  U.  S.  538,  32  L.  ed.  213,  This  was  held  to  be  a  legal  bid. 

8   Sup.  Ct.  1297,  per  Matthews,  J.  "'  Stockwell  v.  Barnum,  7  Cal.  App. 

In  Missouri  it  is  provided  by  statute  413,  94  Pac.  400. 

that  if  the   property  is  bought  by  "  Copsey  v.  Sacramento  Bank,  133 

the  cestui  que  trust  or  his  assignee,  Cal.  659,  66  Pac.  7.     See  also  Her- 

or  by  any  other  person  for  him,  the  bert   Kraft  Co.   v.   Bryan,   140   Cal. 

grantor   may   redeem,   provided   he  73,  73  Pac.  745. 

gives  security  for  the  payment  of  ""Brewer    v.    Harrison,    27    Colo, 

the  interest  to  accrue  after  the  sale,  349,  62  Pac.  224. 
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he  were  not  allowed  to  become  a  purchaser  under  any  circumstances 
his  security  might  become  greatly  impaired.'" 

Accordingly  it  has  been  held  that  where  such  a  purchase  is  made 
with  the  knowledge  and  consent  of  the  mortgagor,  in  the  absence  of 
all  suspicion  of  fraud,  it  is  good  and  valid.'^  But  where  such  purchase 
is  unauthorized  it  is  fraudulent  and  may  be  set  aside,  although  the 
trustee  acted  in  good  faith.'''  At  any  rate  the  mortgagor  would  not 
be  allowed  to  avoid  the  sale  after  waiting  several  years.''  The  pur- 
chase being  made  with  the  mortgagor's  consent  is  the  same  thing  in 
effect  as  a  conveyance  of  the  equity  by  the  mortgagor  to  the  mortgagee 
at  a  private  sale. 

"When  the  creditor  or  his  agent  buys  at  a  trustee's  sale  no  objection 
to  the  sale  can  be  taken  because  the  purchase-money  is  not  actually 
paid  to  the  trustee.  It  would  be  an  idle  ceremony  to  pay  over  the 
money  and  immediately  receive  it  back  again.'* 

§  1882.     Purchase  by  creditor  at  sale  made  by  judicial  process. — 

When  the  sale  is  made  by  judicial  process,  there  is  usually  no  restraint 
npon  the  purchase  of  the  property  by  the  mortgage  creditor.'"  The 
sale  is  in  such  case  made  by  a  sheriff  or  other  officer  appointed  by  the 
court  or  designated  by  law,  and  the  creditor  is  not  himself  the  seller. 
The  case  is  just  the  same  as  that  of  a  sale  upon  an  ordinary  execution 
at  which  the  judgment  creditor  has  full  liberty  to  buy.'°  But  where 
the  power  provided  for  a  sale  by  either  the  mortgagee  or  marshal,  it 
was  held  that  they  were  cotrustees,  and  that  the  mortgagee  could  not, 
by  refusing  to  personally  conduct  the  sale,  remove  his  disability  to 
purchase  at  a  sale  by  the  marshal."  And  so  also  in  those  states  in 
which  there  are  statutes  which  regulate  all  sales  under  powers  in  mort- 

"  In  Bergen  v.  Bennett,  1  Caines  "  Stark  v.  Love,  128  Mo.  App.  24, 

Cas.  (N.  Y.)  1,  19,  Judge  Kent  said:  106  S.  W.  87. 

"It  has  also  been  made  a  question  "  Medsker  v.  Swaney,  45  Mo.  273; 

whether  the   rule   would   apply  to  Bergen   v.   Bennett,    1   Caines  Cas. 

the  case  of  a  trustee  who  was  him-  (N.  Y.)  1,  19,  2  Am.  Dec.  281. 

self   a   cestui    quo   trust,   and   was  "Weld  v.  Rees,  48  111.  428.     See 

obliged  to   purchase    in    order    to  also  Jacobs  v.  Turpin,  83  111.  424; 

avoid  a  loss  to  himself  by  a  sale  Beal  v.  Blair,  33  Iowa  318. 

at  a  less  price."    But  he  forebore  to  "As  in  Maryland:    See  ante  1740. 

express    any   opinion   whether    the  See  also  Bloom  v.  Van  Rensselaer, 

distinction  was  well  taken  or  not.  15   111.    503;    Allen   v.   Chatfield,    8 

See  also  Hyde  v.  Warren,  46  Miss.  Minn.  435;    Ramsey  v.  Merriam,  6 

13,  29.  Minn.  168. 

"Dobson  V.  Racey,   8  N.  Y.  216.  "Stratford  v.  Twynam,  Jac.  418. 

See  also  Medsker  v.  Swaney,  45  Mo.  See  also  Allen  v.  Chatfield,  8  Minn. 

273;    Dawkins  v.   Patterson,   87  N.  435;   Ramsey  v.  Merriam,  6   Minn. 

Car.  384.  168. 

"Gaines  v.  Allen,  58  Mo.  537. 

38 — Jones  Mto. — Vol.  III. 
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gages,  prescribing  in  detail  the  notices  that  must  be  given,  and  spe- 
cifically providing  for  the  conduct  of  the  sale,  which  is  made  by  a 
public  officer,  there  is  not  the  same  objection  to  the  mortgagee's  be- 
coming the  purchaser,  and  therefore  these  statutes  generally  provide 
also  that  the  mortgagee  may  fairly  and  in  good  faith  purchase  the 
whole  or  any  part  of  the  property.'* 

The  mortgagee  may  purchase  at  a  sale  under  a  power  that  runs  to 
himself,  if  the  sale  is  made  in  good  faith  by  the  sheriff  in  accord- 
ance with  the  statute ;'°  but  not  if  his  own  agent  acts  as  auctioneer 
and  makes  the  certificate  and  affidavit  of  sale.'" 

Under  a  trust  deed,  when  the  sale  is  made  by  a  disinterested  trus- 
tee, the  beneficiary  may  ordinarily  purchase.  The  holder  of  a  note 
secured  by  a  trust  deed  may  buy  at  the  sale.  He  may  leave  a  bid  with 
the  auctioneer,  and  the  purchase  under  it  will  be  valid  if  it  is  the 
highest  that  can  be  obtained;*^  but  if  there  is  any  unfairness  on  his 
part,  such  as  a  representation  at  the  sale  that  the  mortgagor  would 
have  a  right  to  redeem  from  the  sale  within  twelve  months,  when 
there  is  no  such  right  of  redemption,  and  the  property  in  consequence 
brings  only  about  half  its  value,  it  will  be  held  that  the  sale  may  be 
avoided.*^ 

In  Missouri,  however,  it  is  held  that  where  the  mortgage  provides 
for  a  sale  by  the  mortgagee,  or,  in  case  of  his  refusal  to  act,  by  the 
marshal,  they  are  for  the  purposes  of  the  sale  cotrustees,  and  the 
mortgagee  can  not,  by  refusing  to  make  the  sale,  relieve  himself  of 
his  disability  to  purchase  at  the  sale  by  the  marshal.'^ 

In  Few  York  the  mortgagee  by  statute  is  allowed  to  purchase  at 
the  sale  f*  but,  independently  of  the  statute,  it  was  there  held  that  he 
had  a  perfect  right  to  purchase  at  his  own  sale.*°  He  is  not  there 
regarded  as  occupying  a  fiduciary  relation  to  the  mortgagor.     The 

"As  in  New  York:    See  ante   §  ''Bloom  v.   Van    Rensselaer,    15 

1751;    Michigan:   ante  §  1741;   Wis-  111.  503. 

consin:    ante   §    1762;     Maxwell    v.  «» Gaines  v.   Allen,   58   Mo.   537. 

Newton,  65  Wis.  261,  27  N.  W.  31.  "3  Rev.  Stat.   (6th  ed.)   847,  §  7. 

Illinois:    ante    §    1733;    Minnesota:  ""Casserly   v.    Witherbee,    119    N. 

ante   §   1743;    Rhode  Island:     ante  Y.   522,   23   N.   E.   1000;    Elliott  v. 

§  1756.  Wood,  53  Barb.  285,  affd.  45  N.  Y. 

"Ramsey   v.    Merriam,     6     Minn.  71;    Bergen    v.    Bennett,    1    Caines 

168.  Cas.    (N.   Y.)    1,   2   Am.    Dec.    281; 

"Allen  V.  Chatfield,  8  Minn.  435.  Hubbell  v.  Sibley,  5  Lans.   (N.  Y.) 

"Smith  V.  Black,  115  U.  S.   308,  51;    Slee  v.  Manhattan  Co.,  1  Paige 

29  L.  ed.  398,  6  Sup.  Ct.  50;   Rich-  (N.    Y.)    48.      See    also    Lewis    v.-, 

ards   V.   Holmes,   18   How.    (U.    S.)  Duane,  69  Hun  28,  52  N.  Y.  St.  818, 

143,    15    L.    ed.    304;    Felton   v.   Le  23  N.  Y.  S.  433   (affd.  in  141  N.  Y. 

Breton,    92    Cal.    457,    28    Pac.    490,  302,   36   N.   E.   322). 
per  Harrison,  J. 
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foreclosure  and  sale,  when  the  mortgagee  becomes  the  purchaser,  is 
as  complete  a  bar  of  the  equity  of  redemption  as  when  any  one  else 
becomes  the  purchaser.^"  An  agent  may  bid  for  him  at  the  sale  with- 
out disclosing  the  fact  of  the  agency;  and  this  is  no  fraud  on  other 
bidders,  as  he  has  a  right  to  buy,  and  would  be  bound  to  take  the 
property  if  struck  ofE  to  him.*^ 

In  Ehode  Island  the  mortgagee  by  statute  is  allowed  to  purchase  at 
the  sale  f^  but,  independently  of  the  statute,  the  right  has  been  recog- 
nized by  the  courts  upon  the  ground  of  protection  to  his  own  inter- 
est.8» 

In  a  Mississippi  case  the  court  cited  cases  in  which  this  right  was 
said  to  be  recognized,  but  gave  no  opinion  upon  it.°* 

In  Texas  it  is  held  that  the  mortgagee  may  purchase  at  his  own 
sale  upon  a  power,  if  there  be  no  unfairness  in  it.  It  is  declared  to 
be  for  the  interest  of  the  mortgagor  that  the  mortgagee  should  enter 
into  competition  at  the  sale.  The  sale,  being  open  and  made  after 
proper  publication  of  notice,  should  not  be  impeached  though  made 
to  the  mortgagee."^  His  deed  as  trustee  to  himself  as  purchaser 
passes  the  legal  title.°^ 

§  1883.    Purchase  by  mortgagee  under  authorization  in  power. — 

A  provision  in  express  terms  that  the  mortgagee  may  purchase  is 
usually  found  in  the  mortgage  deed  where  power  of  sale  mortgages  are 
in  general  use,  and  there  is  no  statute  authorizing  the  mortgagee  to 
purchase  at  his  sple  under  the  power.  It  has  sometimes  been  de- 
clared that  this  privilege  should  be  strictly  construed  and  should  not 
be  favored;"'  but  it  is  generally  held  that  under  such  a  provision 
the  court  will  not  interfere  with  a  purchase  by  the  mortgagee  unless 
there  be  some  other  objection  which  would  invalidate  a  purchase  by 
any  one  else  under  the  same  circumstances."* 

'"Lansing  v.  Goelet,   9  Cow.    (N.  "Munn  v.   Surges,  79    III.    604; 

y.)   346.  Griffin  v.  Marine  Co.,  52  111.  130.  A 

"  National  Fire  Ins.  Co.  v.  Loom-  provision  in  a  mortgage  "that  any 

is,  11  Paige  (N.  Y.)  431.  irregularity  in  giving  notice  of  or 

"  Pub.  Stat.  R.  I.,  ch.  176,  §  15.  in  making  the    sale    shall    not    in 

'"Galvin  v.  Newton,  19  R.  I.  176,  any  manner  affect  the  sale,"  does 

36  Atl.   3;    McLaughlin  v.   Hanley,  not  of  itself  give  the  mortgagee  the 

12  R.  I.  61.  right  to  purchase  at  the  foreclosure 

°°  Hyde   v.   Warren,   46   Miss.    13.  sale  under  the  power  contained  in 

"'Bohn  v.  Davis,  75  Tex.   24,  12  the     instrument.      British  &c.  Mtg. 

S.  "W.  837;    Connolly  v.  Hammond,  Co.  v.  Norton,  125  Ala.  522,  28  So. 

51  Tex.   635;    Howards  v.  Davis,  6  31. 

Tex.  174.  "Knox  v.  Armistead,  87  Ala.  511, 

"^  Marsh  v.  Hubbard,  50  Tex.  203.  6  So.  311,  13  Am.  St.  65   (quoting 
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All  that  is  required  to  make  the  purchase  by  a  mortgagee  valid  and 
binding  is  that  the  sale  be  in  all  respects  fairly  and  faithfully  con- 
ducted.*^ The  right  of  the  mortgagee  to  purchase  under  such  a  pro- 
vision is  fully  sustained  by  the  courts.  Lord  Eldon'"  clearly  inti- 
mates that  under  such  authority  a  trustee  might  become  a  purchaser 
of  the  trust  property;  and  a  mortgagee  is  not  a  mere  trustee,  but  has 
interests  of  his  own  to  protect.'^ 

If  the  mortgagee  avails  himself  of  his  right  to  purchase  under  a 
provision  in  the  power  giving  him  this  privilege,  he  will  be  held  by 
a  court  of  equity  to  the  strictest  good  faith  and  the  utmost  diligence 
in  the  execution  of  the  power  for  the  protection  of  the  rights  of  the 
mortgagor,  and  his  failure  in  either  particular  will  give  occasion  to 


text);  Ellenbogen  v.  Griffey,  55 
Ark.  268,  18  S.  W.  126;  Kennedy  v. 
Dunn,  58  Cal.  339;  Hall  v.  Bliss, 
118  Mass.  554,  19  Am.  Rep.  476; 
Montgomery  v.  Dawes,  12  Allen 
(Mass.)  397;  Elliott  v.  Wood,  45  N. 
Y.  71;  Robinson  v.  Amateur  Assn., 
14  S.  Car.  148;  Davey  v.  Durrant, 
1  De  G.  &  J.  535. 

'"Knox  V.  Armistead,  87  Ala.  511, 
6  So.  311,  13  Am.  St.  65;  Ellenbogen 
V.  Griffey,  55  Ark.  268,  18  S.  W. 
126;  Matthews  v.  Daniels  (Ark.), 
21  S.  W.  469;  Mutual  Loan  &c.  Co. 
V.  Haas,  100  Ga.  Ill,  27  S.  E.  980, 
62  Am.  St.  317;  Hall  v.  Towne,  45 
111.  493;  Galvin  v.  Newton,  19  R.  I. 
176,  36  Atl.  3;  Robinson  v.  Amateur 
Assn.,  14  S.  Car.  148.  See  also 
Drake  v.  Rhodes,  155  Ala.  408,  46 
So.  769;  Keller  v.  Whittington 
(Ark.),  153  S.  W.  808;  Stone  v. 
Haskell,  212  Mass.  283,  98  N.  E. 
1032. 

""  Downes  v.  Grazebrook,  3  Mer. 
200.  He  says:  "A  trustee  for  sale 
Is  bound  to  bring  the  estate  to  the 
hammer  under  every  possible  ad- 
vantage to  his  cestui  que  trust.  He 
may,  if  he  pleases,  retire  from  being 
a  trustee,  and  divest  himself  of  that 
character,  in  order  to  qualify  him- 
self to  become  a  purchaser;  and  so 
he  may  purchase,  not  indeed  from 
himself  as  trustee,  but  under  a 
specific  contract  with  his  cestui  que 
trust.  But  while  he  continues  to  be 
a  trustee,  he  can  not,  without  the 
express  authority  of  his  cestui  que 
trust,  have  anything  to  do  with 
the  trust  property  as  a  purchaser." 


In  Elliott  V.  Wood,  45  N.  Y.  71, 
Mr.  Justice  Allen  said:  "Powers 
of  sale  are  construed  liberally  for 
the  purpose  of  effecting  the  general 
object,  and  neither  the  interest  of 
the  mortgagee  nor  mortgagor  will  be 
advanced  by  forbidding  purchase  by 
the  mortgagee.  The  security  of  the 
mortgagee  would  be  less  valuable, 
and  the  mortgagor  would  lose  the 
benefit  of  the  competition  of  the 
mortgagee  upon  the  sale."  In  the 
case  of  Griffin  v.  Marine  Co.  of  Chi- 
cago, 52  111.  130,  it  was  said  that 
the  clause  conferring  upon  the 
mortgagee  the  right  to  purchase  at 
his  own  sale  Is  subject  to  a  strict 
construction,  and  to  be  regarded 
with  disfavor  by  the  courts.  It  is 
conceived  that  this  is  an  erroneous 
view  of  the  subject,  whatever  may 
be  thought  of  the  correctness  of  the 
decision  of  the  case  before  the 
court.  The  mortgage  there  author- 
ized the  mortgagee  "to  become  pur- 
chaser at  said  sale,  or  any  member 
or  members  of  the  firm  of  H.  A. 
Tucker  &  Co.,  may  become  a  pur- 
chaser at  such  sale,  provided  his 
or  her  bid  for  said  property,  or 
any  portion  thereof."  It  was  held 
that  the  right  to  purchase  was  in- 
tended to  be  upon  conditions  not 
fully  expressed,  and  the  language 
not  being  intelligible,  the  clause 
should  be  disregarded  entirely,  and 
therefore  that  the  mortgagee  had 
no  power  to  purchase. 

"Waters  v.  Groom,  11  CI.  &  Fin. 
684. 
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allow  the  mortgagor  to  redeem.'*  The  mere  fact  that  the  land  did 
not  sell  for  its  full  value  is  not  alone  sufficient  to  establish  fraud  or 
unfairness  in  the  mortgagee.*'  A  stipulation  in  a  power  of  sale  in 
a  mortgage  authorizing  the  mortgagee  to  purchase  at  his  own  sale  is 
a  part  of  the  security,  and  passes  to  an  assignee  of  the  mortgage.^ 

A  provision  authorizing  the  mortgagee  to  purchase  at  his  sale 
under  the  power  of  sale  confers  upon  his  assignee  the  same  privilege 
though  this  is  not  in  express  terms  extended  to  the  assignee;  for  this 
privilege  is  regarded  as  being  as  much  a  part  of  the  security  as  the 
power  of  sale  itself,  and  passes  to  the  assignee.''  And  where  the 
mortgage  expressly  authorizes  the  mortga,gee  or  his'  assigns  to  pur- 
chase, the  executor  of  the  deceased  mortgagee  is  authorized  to  bid  for 
the  purchaser.^ 

The  fact  that  the  purchaser  at  the  sale  under  a  deed  of  trust  was 
the  trustee's  attorney  does  not  render  the  sale  invalid,  when  the  trus- 
tee was  one  of  the  cestui  que  trust,  and  they,  by  the  terms  of  the 
deed,  were  authorized  to  purchase.* 

Where  the  mortgagee  purchases  at  a  sale  under  a  power  authorizing 
such  purchase,  he  may  make  the  deed  in  his  own  name,  directly  to 
himself;^  and  this,  even  when  he  is  the  only  bidder,  if  ample  oppor- 
tunity is  given  to  bidders  to  attend  and  participate  in  the  sale,  and 
there  is  no  collusion.^ 

§  1884.  Purchase  by  subsequent  mortgagee. — This  rule  has  no  ap- 
plication to  a  subsequent  mortgagee  who  buys  at  a  sale  under  a  prior 
mortgage,  although  under  his  own  security  he  holds  the  position  of  a 
trustee  to  sell,  and  is  debarred  from  purchasing  at  a  sale  under  his  own 
power.''    This  decision  of  the  master  of  the  rolls,  in  the  leading  case 

■« Chilton  V.   Brooks,   69   Md.   584,        'Kennedy  v.   Dunn,   58   Cal.   339.' 
16  Atl.  273;   Montague  v.  Dawes,  14        "Hall  v.  Bliss,  118  Mass.  554,  19 

Allen    (Mass.)    369;    Jones   v.    Pul-  Am.  Rep.   476;    Marsh  v.  Hubhard, 

len,  115  N.  Car.  465,  20  S.  E.  624;  50  Tex.  203. 

Coleman    v.   MoKee,    24   R.    I.    596;         »Lathrop  v.   Tracy,  24  Colo.   382, 

Galvin  v.  Newton,  19  R.  I.  176,  36  51  Pac.  486,  65  Am.  St.  229. 
Atl.  3.                                                 ,  'Shaw   V.    Bunny,    33    Beav.    494, 

"Matthews  v.  Daniels   (Ark.),  21  2  De  G.  J.  &  S.  468;    Kirkwood  v. 

S.  W.  469.  Thompson,  2  Hem.  &  M.  392,  11  Jur. 

1  Smith  V.  Lusk,  119  Ala.  394,  24  N.  S.  385,  2  De  G.  J.  &  S.  613;   Par- 

So.   256;    Ward   v.   Ward,    108   Ala.  kinson  v.  Hanbury,  2  De  G.  J.  &  S. 

278,  19  So.  354.     See  also  Stone  v.  540.     See  also  Ten  Eyck  v.  Craig, 

Haskell,   212   Mass.    283,    98   N.   E.  62  N.  Y.  406;   Brown  v.  Woodhouse, 

1032.  14  Grant  Ch.   (U.  C.)   682;   Watkins 

"Ward  V.  Ward,  108  Ala.  278,  19  v.   McKellar,   7   Grant  Ch.    (U.   C.) 

So.  354.  584. 

=  Stone  V.  Haskell,  212  Mass.  283, 
98  N.  E.  1032. 
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of  Shaw  V.  Bunny,  was  affirmed  by  the  Court  of  Appeals  in  Chancery,' 
where  Lord  Justice  Knight  Bruce  said:  "There  being,  I  think,  not 
any  special  circumstance  in  the  present  instance  to  prejudice  or  af- 
fect the  purchaser's  right,  his  title  against  the  mortgagor  to  the  bene- 
fit of  the  purchase  seems  to  me,  also,  as  absolute  as  that  of  a  mere 
stranger  purchasing  would  have  been.  I  consider,  I  repeat,  in  ac- 
cordance with  the  view  of  the  master  of  the  rolls,  that  there  was 
nothing  to  preclude  the  second  mortgagee  from  buying  in  the  cir- 
cumstances in  which  he  bought,  and  retaining  his  purchase.  If  in- 
deed, he  had  availed  himself  of  his  position  as  a  mortgagee  to  procure 
some  facility  or  advantage  leading  to  the  purchase,  or  connected  with 
it,  that  might  have  made  a  difference.  But  I  see  no  such  case.  It 
seems  to  me  immaterial  that  the  purchaser  would  not  (if  he  would 
not)  have  been  informed  of  the  intended  sale  had  he  not  been  a 
mortgagee."  But  if  the  second  incumbrancer  is  not  merely  a  mort- 
gagee, but  holds  the  equity  of  redemption  in  trust  for  third  persons 
for  sale  on  default  in  the  payment  of  the  debt,  he  is  incapacitated 
from  purchasing  at  a  sale  by  the  first  mortgagee.  He  is  in  such  case 
a  trustee.* 

The  circumstances,  however,  that  the  second  mortgage  is  in  the 
form  of  a  conveyance  in  trust  to  sell,  and  out  of  the  proceeds  to  pay 
the  debt  secured  to  the  grantee  and  all  other  incumbrances,  and  pay 
over  the  surplus  to  the  mortgagor,  does  not  prevent  liis  purchasing 
under  the  prior  mortgage.^"  "As  between  the  mortgagor,  the  person 
conveying,  and  the  person  to  whom  it  was  conveyed  in  trust  to  sell,  it 

'Shaw  V.   Bunny,  13   W.  R.   374,  cause  the  sale  that  is  made  under 

2  De  G.  J.  &  S.  468.     The  sale  In  the  power  of  sale  by  a  first  mort- 

this  case  was   not   by   auction,  but  gagee  is  substantially  a  sale  by  the 

private.     Lord  Justice  Turner,  who  mortgagor,    for   it   is   a   sale   made 

also  sat  in  this  case,  expressed  some  under    an    authority   given   by   the 

doubt  as  to  the  view  taken  by  his  mortgagor   paramount   to   the   title 

associate  and  by  the  Master  of  the  of  the  second  mortgagee.     It  seems 

Rolls;    but   as   remarked    by   Lord  to  me  that  on  the  principle  of  the 

Chancellor  Cranworth,  in  Kirkwood  case  there  is  no  difference  whatever 

V.  Thompson,  2  De  G.  J.  &  S.  613,  between    a    purchase    from    a    first 

the  authority  of  the  decision  is  in  mortgagee  under   a  power  of   sale 

no  way  affected  thereby.   The  Lord  and  a  purchase  from  the  mortgagor 

Chancellor  moreover   approved  the  himself." 

decision,  and  supported  it  by  strong  'Bell  v.  Webb,  2  Gill  (Md.)  163; 

arguments.    After   showing   that   a  Van  Bpps  v.  Van  Epps,  9  Paige  (N. 

mortgagee   can   purchase   from   his  Y.)    237;    Taylor  v.   Heggie,   83    N. 

mortgagor,    he    said:       "The   next  Car.  244;  Boyd  v.  Hawkins,  2  Ired. 

step   is,  can  he  purchase  under  a  Bq.    (N.    Car.)    304;    Parkinson   v. 

power  of  sale  executed  by  a  first  Hanbury,  2  De  G.  J.  &  S.  450. 

mortgagee?    It  seems  to  me  to  fol-  "Kirkwood   v.   Thompson,    2    De 

low  as  a  necessary  corollary,  be-  G.  J.  &  S.  613. 
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certainly  -was  a  mortgage  as  far  as  he  was  concerned.  He  took  posses- 
sion, and  he  taking  possession  would  be  liable  to  account  as  mort- 
gagee. It  can  not  be  contradicted  that,  between  the  parties  convey- 
ing and  the  parties  to  whom  it  was  conveyed,  it  certainly  was  a  mort- 
gage. It  is  possible — I  do  not  say  whether  that  would  be  so — ^that 
there  might  have  been  different  duties  as  between  him  and  the  mort- 
gagor if  he  had  sold  than  would  have  existed  in  the  case  of  a  simple 
mortgage.  But  what  took  place  is  something  that  comes  in  para- 
mount and  prior  to  the  exercise  of  the  duties  as  trustee;  he  never  can 
sell,  because  persons  having  a  paramount  title  to  his  title  choose  to 
exercise  that  right,  and  therefore  prevent  the  possibility  of  his  exer- 
cising his  right,  which  is  a  trust  only  to  arise  if  it  was  ever  in  his 
power  to  sell,  which  it  was  not,  in  consequence  of  the  sale  made  by 
the  prior  mortgagees."^^ 

It  is,  moreover,  immaterial  that  the  second  mortgagee  is  in  posses- 
sion at  the  time  of  this  purchase  under  the  power  in  the  iirst  mort- 
gage. His  possession  creates  no  new  obligation  except  to  account. 
Otherwise  his  relation  as  mortgagee  remains  the  same  as  if  he  had 
not  been  in  possession.^^  The  fact  of  his  possession  does  not  prevent 
his  purchasing  the  equity  of  redemption  on  an  execution  sale  had  upon 
a  judgment  in  favor  of  a  third  person. ^^  In  North  Carolina,  how- 
ever, it  has  been  held  that  a  second  mortgagee  has  no  right  to  buy 
the  estate  of  his  mortgagor  at  a  sale  to  satisfy  a  prior  incumbrance, 
but  he  has  a  clear  equity  to  be  reimbursed  for  any  expenditure,  to 
relieve  the  estate  of  any  incumbrances,  and  the  property  in  his  hands 
is  charged  therewith  in  preference  to  the  trusts  expressed  in  the  mort- 
gage deed.^* 

§  1885.  Waiver  of  right  to  avoid  sale  to  mortgagee. — The  right  to 
avoid  such  a  sale  is  waived  by  delay.  When  a  mortgagee  purchases  at 
a  sale  under  a  power  in  a  mortgage  which  does  not  give  him  the  right 
to  purchase,  the  equitable  owner  may  set  it  aside  and  recover  the 
property,  or  he  may  at  his  election  affirm  it  and  have  the  price  ob- 
tained applied  to  the  mortgage  debt,  and  receive  the  surplus  if  there 
be  any.     But  this  right  to  avoid  the  sale  will  be  treated  as.  waived 

"Per     Lord      Chancellor      Cran-        '^Ten   Byck   v.    Craig,   62    N.   Y. 
worth   in  Kirkwood    v.    Thompson,     406. 
2  De  G.  J.  &  S.  613.  "  Pritchard  v.  Smith,  160  N.  Car. 

"^  Kirkwood  v.  Thompson,  2  D&  79,  75  S.  E.  803;  Dunn  v.  Oettinger, 
G.  J.  &  S.  613.  148  N.  Car.  276,  61  S.  E.  679;   Tay- 

lor v.  Haggle,  83  N.  Car.  244. 
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unless  asserted  within  a  reasonable  time.^^  What  delay  will  be  re- 
garded as  a  waiver  of  this  right  depends  upon  the  circumstances  of 
the  ease ;  there  can,  of  course,  be  no  fixed  rule.  After  a  lapse  of  thir- 
teen years,  during  which  no  payment  of  interest  or  principal  had  been 
made  or  ofEered  by  any  one  on  account  of  the  mortgage  debt,  the 
owner  of  the  equity  of  redemption  was  not  allowed  to  redeem,  though 
he  was  not  notified  of  the  sale  and  had  no  actual  knowledge  of  it.^' 

Some  courts  have  judicially  fixed  two  years  as  reasonable  time  in 
which  the  mortgagor  must  institute  proceedings,  and  have  decided 
that  a  longer  delay,  in  the  absence  of  special  and  equitable  circum- 
stances, is  such  laches  as  will  bar  relief.^' 

In  Minnesota  the  time  is  fixed  at  five  years  from  the  date  of  sale.^^ 
Such  limitation,  however,  does  not  apply  to  a  sale  which  is  absolutely 
void." 

§  1886.  Where  property  has  passed  into  hands  of  bona  fide  pur- 
chaser.— If  the  title  acquired  by  a  mortgagee  in  this  way  has  passed 
into  the  hands  of  a  bona  fide  purchaser  without  notice,  and  for  an 
adequate  consideration,  the  sale  can  not  afterward  be  impeached.^" 


"Munn  V.  Surges,  70  111.  604; 
Taylor  v.  Heggie,  83  N.  Car.  244; 
Joyner  v.  Farmer,  8  N.  Car.  196; 
Nichols  V.  Baxter,  5'  R.  I.  491.  See 
also  Pitts  V.  American  Freehold 
Mtg.  Co.,  157  Ala.  56,  47  So.  242; 
Ezzell  V.  Watson,  83  Ala.  120,  3  So. 
309;  Robinson  v.  CuUom,  41  Ala. 
693;  Bergen  v.  Bennett,  1  Calnes 
Cas.  (N.  Y.)  1,  2  Am.  Dec.  281; 
Jones  V.  Pullen,  115  N.  Car.  465,  20 
S.  E.  624. 

^"Learned  v.  Foster,  117  Mass. 
365.  In  Alabama,  in  the  absence  of 
special  circumstances  excusing  the 
delay,  the  rule  as  to  reasonable  time 
is  two  years.  Elrod  v.  Smith,  130 
Ala.  212,  30  So.  420;  Alexander  v. 
Hill,  88  Ala.  488,  7  So.  238,  16  Am. 
St.  55;  Ezzell  v.  Watson,  83  Ala. 
120,  3  So.  309;  Comer  v.  Sheehan, 
74  Ala.  452.  See  also  Elrod  v. 
Smith,  130  Ala.  212,  30  So.  420,  as 
to  excuse  for  delay.  In  Mississippi 
the  doctrine  of  laches  does  not  pre- 
vail, and  no  period  short  of  the  ten 
years'  limitation  within  which  re- 
demption may  be  had  bars  a  bill  to 
redeem  from  a  voidable  sale.  Hous- 
ton V.  Bldg.  Assn.,  80  Miss.  31,  31 
So.  540;  Hill  v.  Nash,  73  Miss.  849, 
862,  19  So.  707. 


"Woodruff  v.  Adair,  131  Ala.  530, 
32  So.  515;  Lovelace  v.  Hutchinson, 
106  Ala.  417,  17  So.  623;  Ezzell  v. 
Watson,  83  Ala.  120,  3  So.  309; 
Alexander  v.  Hill,  88  Ala.  488,  16 
Am.  St.  55,  7  So.  238. 

"'  Morgan  v.  Carter,  54  Minn.  141, 
55  N.  W.  1117;  Bitzer  v.  Campbell, 
47  Minn.  221,  49  N.  W.  691;  Russell 
v.  H.  C.  Akeley  Lumber  Co.,  45 
Minn.  376,  48  N.  W.  3. 

"  Bausman  v.  Kelley,  38  Minn. 
197,  36  N.  W.  333,  8  Am.  St.  661. 

="  Robinson  v.  CuUom,  41  Ala.  693; 
Blockley  v.  Fowler,  21  Cal.  326,  82 
Am.  Dec.  747;  Benham  v.  Rowe,  2 
Cal.  387,  56  Am.  Dec.  342;  Dexter 
V.  Shepard,  117  Mass.  480;  Burns 
V.  Thayer,  115  Mass.  89;  Montague 
V.  Dawes,  12  Allen  (Mass.)  397; 
Niles  V.  Ransford,  1  Mich.  338,  51 
Am.  Dec.  95;  Thurston  v.  Prentiss, 
1  Mich.  193;  Rutherford  v.  Will- 
lams,  42  Mo.  18.  In  Mississippi  a 
mortgagee  who  has  wrongfully  pur- 
chased at  a  foreclosure  sale  and 
afterward  sold  to  an  innocent  pur- 
chaser may  be  required  in  a  pro- 
ceeding to  redeem  to  pay  the  sum 
received  from  his  vendee  to  the  mort- 
gagor or  his  grantee.  Houston  v. 
Building    Assn.,    80    Miss.    31.    A 
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Such  a  sale  being  voidable  only,  and  not  void,  the. title  passes  to  the 
nominal  purchaser,  and  any  proceedings  to  set  aside  the  sale,  to  be 
eilectual,  must  be  commenced  before  he  conveys  to  another  who  pur- 
chases in  good  faith. 

A  purchaser  in  good  faith  for  a  valuable  consideration  at  the  fore- 
closure sale,  is  not  affected  by  want  of  good  faith  on  the  part  of  the 
mortgagee  in  executing  the  power  of  tiale.^'^ 

To  institute  proceedings  for  the  purpose  of  impeaching  a  title  long 
after  the  sale  when  the  rights  of  third  parties  have  intervened,  and 
improvements  have  been  made  is  always  deemed  laches  on  the  part 
of  the  mortgagor  or  those  claiming  under  him.^^  Thus  it  has  been 
held  that  where  no  proceedings  were  instituted  by  the  mortgagor  or 
those  claiming  under  him  for  more  than  five  years  to  set  aside  a  sale 
under  a  power  in  a  mortgage,  during  which  time  a  third  person  be- 
came a  purchaser  in  good  faith,  relying  on  the  validity  of  the  sale, 
and  from  year  to  year  expended  money  on  the  land,  such  laches  ex- 
cluded all  inquiry  into  mere  irregularities  which  would  have  rendered 
the  sale  voidable  if  the  steps  to  that  end  had.  been  taken  in  seasonable 
time.^^ 

§  1887.  Purchase  by  mortgagor. — A  mortgagor  may  purchase  at  a 
sale  under  his  own  mortgage;^*  and  the  deed  to  him  will  operate  as 
a  conveyance  of  the  title  and  not  as  a  discharge  or  release  of  the 
mortgage.  Therefore  if  before  such  purchase  a  creditor  had  levied 
upon  the  equity  of  redemption  in  the  mortgaged  premises  and  after 
the  foreclosure  sale  the  officer  subsequently  sells  the  equity  of  redemp- 
tion levied  upon,  his  deed  made  in  the  pursuance  of  the  levy  is  of  no 
effect.2= 

quitclaim    deed    executed    after    a  32   Sa   515;    Ezzell   v.   Watson,   83 

voidable  purchase  by  the  mortgagee  Ala.  120,  3  So.  309;  Cornell  v.  New- 

is   not   a   mere   assignment   of   the  kirk,  144  111.  241,  33  N.  E.  37;  Nich- 

right  to  maintain  a  suit  against  the  ols  v.  Otto,  132  111.  91,  23  N.  E.  411; 

mortgagee,  but  operates  to  pass  the  Gibbons  v.  Hoag,  95  111.  45;   Fowler 

equity  of   redemption.     Cassedy  v.  v.  Lewis,  36  W.  Va.  112,  14  S.  E. 

Jackson,   45   Miss.   397;    Houston  v.  447. 

Building  Assn.,   80   Miss.   31.     See  *=  Gibbons  v.  Hoag,  95  111.  45. 

also  American  Freehold  Land  Mtg.  "Houston  v.  Nord,  39  Minn.  490, 

Co.  V.  Sewell,  92  Ala.  163,  9  So.  143,  40    N.    W.    568;    Bensieck   v.    Cook, 

13  L.  R.  A.  299;    Jenkins  v.  Pierce,  110  Mo.  173,  19  S.  W.  642;  Mooring 

98  111.  646;   Gibbons  v.  Hoag,  95  111.  v.   Little,   98   N.   Car.   472,   4   S.  B. 

45;     Farrar    v.    Payne,    73    111.    82;  485;    Coleman   v.    McKee,   24   R.   I. 

Averitt  v.  Elliott,  109  N.  Car.  560,  596. 

13  S.  E.  785.  ^°Lunt  v.   Cook,   175   Mass.   1,   55 

"  Silva  V.  Turner,  166  Mass.    407,  N.  E.  468.    See  also  Capen  v.  Doty, 

413,  44  N.  E.  532.  13  Allen   (Mass.)   262. 

^Woodruff  V.  Adair,  131  Ala.  630, 
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But  if  the  mortgagor  has  given  a  subsequent  mortgage  upon  the 
same  property,  his  purchase  will  not  defeat  this,  but  will  operate  for 
the  benefit  of  it  in  the  same  way  as  a  discharge,  or  a  transfer  of  the 
mortgage  to  himself.^"  He  can  not  set  up  against  his  own  incum- 
brance another  one  which  he  has  himself  created.  Whether  the  mort- 
gagor would  stand  in  any  better  position  as  regards  the  subsequent 
incumbrancer  if,  instead  of  purchasing  directly  under  the  power,  the 
estate  had  been  sold  under  the  power  to  a  stranger  and  subsequently 
purchased  from  such  stranger  by  the  mortgagor,  is  a  question  raised 
but  not  decided  in  the  case  last  cited.  And  in  like  manner,  if  a  pur- 
chaser of  an  equity  of  redemption  subject  to  two  mortgages,  both  of 
which  he  assumed  the  payment  of,  afterward  purchases  at  a  fore- 
closure sale  under  the  senior  mortgage,  he  can  not  set  up  the  title 
acquired  by  such  last  purchase  as  against  the  junior  mortgage,  but 
his  purchase  will  be  considered  a  payment  of  the  prior  mortgage.^^ 

A  subsequent  purchaser  of  an  undivided  half  of  the  mortgaged 
premises  may  purchase  them  at  a  sale  under  the  power.  His  rela- 
tions to  the  mortgagor  are  not  of  such  a  confidential  nature  as  to 
prevent  his  buying.^* 

The  administrator  of  the  grantor  in  a  deed  of  trust  may  make  a 
valid  purchaser  of  the  premises  sold  at  the  trustee's  sale  under  the 
power  contained  in  the  deed.^' 

A  director  of  a  corporation  may  purchase  at  a  foreclosure  sale 
property  of  the  corporation  mortgaged  by  vote  of  the  directors,  pro- 
vided good  faith  be  shown.^" 

The  fact  that  a  mortgagor  does  not  see  fit  to  prevent  a  sale  under 
the  mortgage  in  no  way  prejudices  his  rights  against  one  whom  he 

=«  Otter  V.  Vaux,  6  De  G.  M.  &  G.  {N.  Y.)  407;  Tompkins  v.  Halstead, 

638;  Ayer  v.  Phila.  &  B.  Face  Brick  21   Wis.   118;    Plum   v.    Studebaker 

Co.,  157  Mass.  57,  31  N.  B.  717.  This  Bros.  Mfg.  Co.,  89  Mo.  162.    But  in 

principle,  that  a  mortgagor  can  not  the  latter  case  it  was    held    that 

set  up  an  after-acquired  title  against  where  land  incumbered  by  two  trust 

his  own  incumbrancer,  has  been  car-  deeds  given  by  a  married  woman 

Tied  to  the  extent  of  holding  that  to  secure  debts  of  a  third  person 

a  mortgagee  purchasing  the  equity  was  sold  under  the  first  deed,  and 

of  redemption  could  not  set  up  his  bought  in  by  the  beneficiary,  who 

own  mortgage  against  a  subsequent  subsequently  conveyed  the  property 

mortgage  made  by  the  same  mort-  to  the  grantor,  she  acquired  the  land 

gagor.     But  in  Toulmin  v.  Steere,  freed  from  the  second  deed  of  trust, 

3  Mer.  210,  the  correctness  of  this  and  could  convey  a  good  title, 

proposition    has     been     questioned,  "*  Burr  v.  Mueller,  65  111.  258. 

and  can  not  now  be  regarded  as  law.  "  Markwell  v.  Markwell,  157  Mo. 

Otter  v.  Vaux,  6  De  G.  M.  &  G.  638.  326,  57  S.  W.  1078. 

"Stiger  V.  Mahone,  24  N.  J.  Bq.  »°  Saltmarsh     v.     Spauldlng,    147 

426;  Hilton  v.  Bissell,  1  Sandf.  Ch.  Mass.  224,  17  N.  E.  316. 
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seeks  to  hold  as  a  trustee  for  him  in  the  purchase  of  the  estate  at  the 
sale.  Where  one  is  enabled  to  purchase  land  at  a  foreclosure  sale  by 
virtue  of  an  understanding  amounting  to  a  promise  on  his  part  to 
purchase  it  for  the  mortgagor  and  the  latter  parted  with  his  interest 
in  the  land  on  the  faith  of  such  promise,  such  purchaser  may  be 
charged  as  trustee  for  the  mortgagor  who  is  entitled  to  relief  in 
equity  in  the  absence  of  any  denial  of  such  allegations,  or  upon  proof 
thereof.^^ 

The  title  of  the  mortgagor  derived  from  his  purchase  of  the  prop- 
erty at  a  sale  by  the  mortgagee  under  a  power  is  good  as  against  such 
mortgagee,  and  the  latter  can  not  sell  the  property  a  second  time  if 
the  proceeds  of  the  first  sale  did  not  extinguish  the  debt.'''  But  a 
purchase  by  the  mortgagor  inures  to  the  benefit  of  a  junior  incum- 
brancer.'* 

§  1888.  Purchase  by  wife  of  mortgagor. — The  wife  of  the  mort- 
gagor may  become  a  purchaser  under  the  power  of  sale,  and  hold  the 
estate  as  her  sole  and  separate  property,  when  the  conveyance  is  made 
to  her  in  the  name  of  the  mortgagee,  and  not  as  attorney  of  the  mort- 
gagor. The  technical  objection  that  a  husband  can  not  directly  con- 
vey to  his  wife,  does  not  apply.'*  It  would  seem  on  principle  that  it 
would  make  no  difference  as  to  the  wife's  right  to  purchase  whether 
the  husband  had  before  the  sale  parted  with  his  equity  of  redemption, 
though  in  the  case  cited  he  had  already  conveyed  his  interest ;  for  the 
mortgagee  had  the  legal  title,  and  he  could  without  doubt  assign  his 
mortgage  to  the  mortgagor's  wife.  It  is  different  from  the  case  of  a 
purchase  of  an  equity  of  redemption  on  execution  by  the  wife  of  the 
judgment  debtor.  The  sheriff  has  no  title,  and  exercises  only  a  statute 
power;  and  the  husband  has  a  right  to  redeem,  which  he  could  not 
enforce  by  suit  against  his  wife.  Such  a  sale,  if  it  could  be  made, 
would  operate  as  a  conveyance  of  the  husband's  title  directly  from 
him  to  his  wife.'° 

'» Coleman  v.  McKee,  24  R.  I.  596.  "  Otter  v.  Vaux,  6  De  G.  M.  &  G. 

=^Loomis  V.  Clambey,  69  Minn.  469,  638;   Toulmin  v.  Steere,  3  Mer.  210. 

72  N.  W.  707,  65  Am.  St.  576;  Han-  "Field  v.  Gooding,  106  Mass.  310; 

son  V.  Dunton,  35  Minn.  189,  28  N.  Gantz  v.  Tolas,  40  Mich.  725.   See 

W.  221;  Fowler  v.  Johnson,  26  Minn,  also  Stetson  v.  O'Sullivan,  8  Allen 

338,  3  N.  W.  986,  6  N.  W.  486;  Dick  (Mass.)   321. 

V.  Moon,  26  Minn.  309,  4  N.  W.  39.  «» Stetson  v.  O'Sullivan,    8    Allen 

But  see  Standish    v.    Voshefg,    27  (Mass.)   321. 
Minn.  175,  6  N.  W.  489. 
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Sectioit 

1889.  Who  may  execute  deed  to  pur- 

chaser. 

1890.  Deed  by  married  woman, 

1891.  In  whose  name  deed  may  be 

executed. 

1892.  Mortgagee  executing  deed  to- 

himself. 
189S.  In   New   York   and   Alabama 
deed     to     mortgagee     pur- 
chaser not  necessary. 

1894.  When  title  vests  in  purchaser* 

1895.  Recitals  in  the  deed. 
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Section 

1897a.  Taxes  and  mechanic's  liens. 

1898.  Bona  fide  purchaser. 

1899.  Agreement  between  parties  as 

affecting  bona  fides  of  pur- 
chaser. 
1899a.  Doctrine  of  caveat  emptor. 

1900.  Noninquiry  clause. 

1901.  Covenant  in  deed. 

1902.  Invalid   sale   may   operate   as 

assignment  of  mortgage. 
1902a.  Remedy  of  purchaser  for  ob- 
taining possession. 

1903.  Remedy  on  failure  to  comply 

with  bid. 


§  1889.  Who  may  execute  deed  to  purchaser. — The  holder  of  legal 
title  should  make  the  deed  under  the  power  of  sale.  The  assignee 
has  the  same  authority  in  this  respect  that  the  mortgagee  himself  had 
if  the  power  is  expressly  given  to  his  assigns.^  Upon  the  death  of  the 
assignee  his  executor  or  administrator  may  execute  the  power,  though 
it  be  only  to  the  mortgagee,  "his  heirs,  executors,  administrators,  or 
assigns."^  Under  a  statute  providing  for  a  sale  under  the  power  by 
a  sherifE  or  other  officer,  such  officer,  stands  in  the  place  of  the  mort- 
gagee in  exercising  the  power  of  sale;  he  executes  the  deed  to  the 
purchaser  by  virtue  of  the  power.  The  provision  of  statute  has  the 
same  effect  as  if  made  part  of  the  mortgage  deed.^  And  the  deed  is 
properly  made  by  an  ex-sheriff,  if  he  made  the  sale  while  in  office.* 

"Where  the  sale  was  made  by  a  deputy  sheriff,  the  deed  is  properly 
made  by  the  sheriff,  or  by  the  latter's  successor.  ° 

So,  also,  a  trustee  selling  under  a  deed  of  trust  conveys  the  title  and 
estate  that  was  vested  in  him  by  the  trust  deed.  He  is  not  required 
to  enter  into  any  personal  covenants  himself  against  general  ineum- 


>  Heath  v.  Hall,  60  111.  344.  In 
Alabama  by  statute  the  equitable 
assignee  without  the  legal  title  may 
make  the  deed.  See  ante  §  1789. 
In  the  case  of  Sanders  v.  Cassady, 
86  Ala.  246,  5  So.  503,  an  auctioneer 
who  sold  the  land  at  public  auction, 
for  the  assignee  of  the  mortgage, 
made  the  deeds  in  his  own  name 
to  the  purchaser.  As  a  matter  of 
course,  not  being  the  transferee  of 
the  mortgage,  and  having  no  title 
in  himself  otherwise,  he  could  con- 


vey none.  Johnson  v.  Beard,  93 
Ala.  96,  9  So.  535. 

''Saloway.v.  Strawbridge,  1  Jur. 
(N.  S.)  1194,  7  De  G.  M.  &  G.  594, 
1  K.  &  J.  371. 

'  Hoffman  v.  Harrington,  33  Mich. 
392.  See  also  Ivy  v.  Yancey,  129 
Mo.  501,  31  S.  W.  937. 

"  Hoffman  v.  Harrington,  33  Mich. 
392;  Hayes  v.  Frey,  54  Wis.  503,  11 
N.  W.  695. 

"Wilson  V.  Russell,  4  Dak.  376, 
31  N.  W.  645;  Morrissey  v.  Dean, 
97  Wis.  302,  72  N.  W.  873. 
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brances/  though  he  usually  covenants  against  such  as  are  done  or 
suffered  by  himself.  The  purchaser  is  bound  to  know  that  there  can 
be  no  personal  warranty  of  title.  He  is  also  bound  to  take  notice  of 
the  title  as  it  stands  in  the  trustee  with  all  its  defects  as  it  appears 
of  record.'  But  where  the  deed  contains  covenants  of  warranty,  the 
grantor  may  be  held  liable  for  a  breach  thereof.*  The  deed  of  a  trus- 
tee after  the  grantor  has  conveyed  his  equity  of  redemption,  which 
recites  that  the  trustee  conveys  all  the  right,  title,  and  estate  of  the 
grantor  in  the  property,  is  sufficient  to  pass  the  title  and  cut  off  the 
equity  of  redemption.* 

A  trustee  can  make  but  one  sale  and  deed,  and  if  he  attempts  to 
make  a  second  deed  the  grantee  will  take  no  title.^" 

It  has  been  held  that  he  can  not  execute  a  second  deed  to  take  the 
place  of  one  which  had  been  lost.^^  A  sale  was  made  under  a  deed  of 
trufft,  bringing  enough  to  pay  the  creditor  and  leave  a  surplus  to  the 
grantor,  who  had  fled  from  the  state.  The  purchasers,  being  appre- 
hensive that  they  would  be  required  to  pay  the  surplus  to  the  grantor's 
creditors,  after  receiving  a  deed  from  the  trustee  reconveyed  the  prop- 
erty to  the  trustee  and  induced  him  to  sell  it  again,  and  at  such  sale 
purchased  the  land  again  for  a  trifling  sum,  and  received  a  second 
deed  from  the  trustee.  The  grantor  brought  suit  for  the  surplus  un- 
der the  first  sale  and  recovered,  because  the  second  sale  was  a  nuUity.^^ 

The  power  to  execute  a  conveyance  under  a  sale  by  virtue  of  a  power 
of  sale  will  be  inferred  as  a  necessary  incident  though  not  expressed 
in  the  power  of  sale.^^ 

The  deed  should  recite  the  power  by  virtue  of  which  the  sale  is 
made,  though  perhaps  such  a  recital  is  not  necessary  as  a  matter  of 
law.^*    But  the  deed  should  contain  all  the  recitals  required  by  the 

'First  Nat.  Bank  v.  Pearson,  119  "Foster  v.  Elledge,  106  Ark.  342, 

N.  Car.  494,  26  S.  E.  46.     See  also  153   S.  W.   819. 

Falrcloth  v.   Isler,  75   N.  Car.   551;  "Galr  v.   Tuttle,  49  Fed.  198. 

Thurmond     v.     Brownson,    69    Tex.  "Fogarty  v.  Sawyer,  17  Cal.  589, 

597,  6  S.  W.  778.  592;    Valentine   v.    Piper,    22    Pick. 

'Barnard  v.  Duncan,  38  Mo.  170,  (Mass.)  433,  33  Am.  Dec.  715;  Will- 

90  Am.  Dec.  416.  iams    v.    Otey,    8    Humph.    (Tenn.) 

'Goulding      Fertilizer      Co.      v.  563,  568,  47  Am.  Dec.  632;   Hunter 

Blanchard,  178  Ala.  298,  59  So.  485.  v.  Wooldert,  55  Tex.  433.     See  also 

•  Tyler  v.  Massachusetts  Mut.  Ins.  Jackson  v.  Tribble,  156  Ala.  480,  47 

Co.,  108  111.  58.  So.  310;   Lang  v.  Stansel,  106  Ala. 

"Koester    v.    Burke,    81    111.    436.  389,  17  So.  519;   McNeill  v.  Lee,  79 

But    see    Balfour-Guthrie    Inv.    Co.  Miss.  455,  30  So.  821. 

V.  Woodworth,  124  Cal.  169,  56  Pac.  "Smith   v.   Henning,   10   W.   Va. 

891,    holding   a   trustee   could   exe-  596.     See  also  Keller  v.  Whitting- 

cute  a  second  deed  for  the  purpose  ton,  106  Ark.  525,  153   S.  W.  808. 
of  correcting  an  inadvertence  in  the 
first  one. 
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statute.^'  Where  a  deed  of  trust  provided  that  in  the  event  of  a  sale 
the  recitals  of  the  trustee's  deed  of  any  facts  affecting  the  validity  of 
the  sale  should  be  conclusive  against  the  grantor  in  the  deed  of  trust, 
the  trustee's  deed  was  admissible  as  evidence  of  compliance  with  the 
prerequisites  of  a  valid  sale.^°  If  the  deed  be  made  by  an  attorney 
of  the  mortgagee,  his  authority  should  be  evidenced  by  a  writing  un- 
der seal,  although  the  power  of  sale  expressly  authorizes  the  mort- 
gagee, his  legal  representatives  or  attorney,  to  convey.  But  a  deed 
executed  by  an  attorney  not  so  authorized  may  be  regarded  as  con- 
veying to  the  purchaser  an  equitable  interest  in  the  premises,  which 
he  may  set  up  in  bar  of  a  suit  in  equity  to  have  the  sale  set  aside.^' 
If  a  mortgage  be  taken  by  one  in  his  capacity  as  administrator 
when  he  had  no  right  to  hold  real  estate  in  that  capacity,  upon  a  sale 
by  him  under  a  power,  the  deed  should  be  executed  by  him  in  his  own 
right  and  character.^* 

§  1890.  Deed  by  married  woman. — If  the  mortgagee  be  a  married 
woman  she  may  execute  the  power  of  sale  in  her  own  name,  and  it  is 
not  necessary  for  her  husband  to  join  in  the  conveyance  or  consent 
thereto  in  writing,  as  is  provided  by  statute  in  case  of  a  conveyance 
of  her  own  real  property.^* 

§  1891.  In  whose  name  deed  may  be  executed. — ^When  the  power 
authorizes  the  donee  to  execute  a  deed  in  the  name  of  the  mortgagor, 
or  as  his  attorney,  it  must  be  so  executed  f  and  the  deed  of  sale  will 
then  be  the  deed  of  the  donor  of  the  power  and  not  of  the  donee."^  In 
such  case,  if  the  deed  be  in  the  name  of  the  mortgagee,  although  it 
may  not  convey  a  good  title  in  fee  simple  at  law,  it  will  pass  an  equi- 
table title  to  the  grantee.'^  And  a  court  of  equity  may  aid  the  de- 
fective execution  of  the  deed,  and  establish  the  legal  title  to  the  land.^* 
But  the  power  was  formerly  and  is  now  more  frequently  given  to  be 
exercised  by  the  donee,  and  in  such  case  the  deed  of  sale  must  be  ex- 
ecuted in  the  name  of  the  donee  of  the  power."*    It  is  often  the  ease 

"Pratt  v.  Skolfield,  45  Maine  386;  "Dendy  v.  Waite,  36  S.  Car.  569, 

Carter  v.  ReeVes,  75  Mo.  104.  15   S.  E.  712. 

"  Continental  Bldg.   &c.  Assn.  v.  "  Speer  v.  Haddock,  31  111.  439. 

Light,  6  Cal.  App.  684,  92  Pac.  1034.  "  Moseley  v.  Rambo,  106  Ga.  597, 

"  Watson  V.  Sherman;  84  111.  263.  32  S.  E.  638;   Mulvey  v.  Gibbons,  87 

"Wilkerson  v.  Allen,  67  Mo.  502.  111.    367. 

"  Cranston   v.    Crane,     97    Mass.  "  Gibbons  v.  Hoag,  95  111.  45.  But 

459,    93    Am.    Dec.    106.      See   also  see  Dendy  v.  Waite,  36.  S.  Car.  569, 

Heath     v.     Withington,     6     Cush.  15  S.  E.  712. 

(Mass.)   497.  » Munn  v.  Burges,  70  111.  604. 
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that  the  power  is  given  in  the  alternative,  and  then  the  deed  of  sale 
may  be  executed  in  either  form,  or  in  both  forms.  When  the  power  is 
"to  make,  execute,  and  deliver  to  the  purchaser  or  purchasers  thereof 
all  necessary  conveyances,  for  the  purpose  of  vesting  in  such  purchaser 
or  purchasers  the  premises  so  sold  in  fee  simple  absolute,"  it  may  be 
executed  by  the  deed  of  the  mortgagee  in  his  own  name;  though  it 
might,  perhaps,  be  executed  by  him  as  the  attorney  of  the  mortgagor.''^ 

In  jurisdictions  where  the  mortgage  or  deed  of  trust  is  merely  a 
security  for  a  debt  and  does  not  vest  the  legal  title  in  the  mortgagee 
or  trustee,  it  is  generally  held  that  the  instrument  of  conveyance 
under  the  power  should  be  executed  in  the  name  of  the  grantor  or 
mortgagor,  by  the  mortgagee  or  trustee  as  attorney  in  fact.^" 

A  deed  signed  by  an  attorney  in  fact  in  his  own  name  is  valid, 
where  there  are  sufficient  recitals  in  the  deed  to  indicate  that  it  was 
the  intention  of  the  person  signing  the  deed  to  execute  the  same  in 
behalf  of  his  principal  and  not  himself.^' 

An  administrator  who  has  taken  a  power  of  sale  mortgage,  in  which 
he  is  described  as  administrator,  should  execute  a  deed  under  the 
power  contained  in  the  mortgage  in  his  own  name,  right,  and  char- 
acter, and  not  as  administrator,  as  he  does  not  hold  the  land  in  that 
character,  and  can  not  exercise  the  power  in  that  capacity.^* 

The  mortgagor  may,  by  a  provision  in  the  mortgage,  authorize  the 
auctioneer  who  shall  sell  the  property  under  the  power  to  execute  a 
conveyance  to  the  purchaser.  The  mortgage  then  becomes  a  power  of 
attorney  to  that  end."' 

§  1892.  Mortgagee  executing  deed  to  himself. — A  mortgagee  pur- 
chasing may  make  a  deed  to  himself.  The  courts  have,  in  some  in- 
stances, intimated  that  upon  a  sale  under  a  power  in  a  mortgage,  the 
mortgagee,  although  authorized  by  the  terms  of  the  power  to  become 
a  purchaser  at  the  sale,  can  not  make  the  deed  directly  to  himself, 
but  must  convey  to  a  third  person.'"  But  in  a  comparatively  recent 
case  in  Massachusetts  it  was  decided  that  under  a  mortgage  which 
provided  that  the  mortgagee  might  purchase  at  the  sale,  and  that 

==  Cranston  v.  Crane,  97  Mass.  459.  Payton  v.  McPhaul,  128  Ga.  510,  58 

'^'Moseley  v.  Rambo,  106  Ga.  597,  S.  B.  50. 

32  S.  E.  638;   Speer  v.  Hadduck,  31  =«"Wilkerson  v.  Allen,  67  Mo.  502. 

III.  439;  Dendy  v.  Waite,  36  S.  Car.  =»  Gamble  v.  Caldwell,  98  Ala.  577, 

569,  15  S.  E.  712.     See  also  Sanders  12  So.  424. 

V.  Cassady,  86  Ala.  246,  5  So.  503.  =»  Dexter  v.    Shepard,    117    Mass. 

"  Garrett   v.    Crawford,    128    Ga.  480;   Jackson  v.  Golden,  4  Cow.  (N. 

519,  57  S.  E.  792,  119  Am.  St.  398;  Y.)    266. 
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the  deed  to  the  purchaser  might  be  made  by  the  mortgagee,  either  as 
the  attorney  of  the  mortgagor  or  in.  his  own  name,  a  deed  executed 
in  both  forms  to  himself  directly  was  valid.' ^  And  such  deed  vests 
an  absolute  estate  in  the  mortgagee.^^  From  the  principles  on  which 
the  decision  is  based,  it  would  seem  that  the  court  would  have  held 
that  the  mortgagee  might  have  made  the  deed  in  his  own  name  di- 
rectly to  himself,  and  that  the  validity  of  it  did  not  depend  upon  the 
execution  of  it  to  himself  in  the  name  of  the  mortgagor.  It  has  been 
suggested  that  the  mortgage  should  contain  an  express  authority  for 
the  mortgagee  to  do  this.'* 

Where  the  amount  of  the  mortgagee's  bid  is  sufficient  to  extinguish 
the  debt,  he  can  not,  by  ignoring  the  sale  and  failing  to  execute  a 
deed  to  himself,  maintain  an  action  on  the  debt.'*  Although  a  deed 
by  a  mortgagee  to  himself  is  insufficient  under  the  power  to  convey 


»^HaU  V.  Bliss,  118  Mass.  554,  19 
Am.  Rep.  476.  "Such  a  mortgage," 
says  Gray,  C.  J.,  "rests  a  seizin  and 
a  conditional  estate  in  the  mort- 
gagee, with  a  power  superadded  to 
convey  an  absolute  estate  hy  a  sale 
pursuant  to  the  terms  of  the  power. 
The  execution  of  the  power  does 
but  change,  in  accordance  with  the 
terms  of  the  mortgage  deed,  the 
uses  upon  which  the  estate  is  to 
be  held.  The  purchaser  at  the  sale 
takes,  not  as  the  grantee  of  the 
mortgagee,  but  as  the  person  des- 
ignated or  appointed  by  the  mort- 
gagee in  execution  of  the  power, 
and  derives  his  title  from  the  mort- 
gagor, as  if  the  designation  or  ap- 
pointment had  been  inserted  in  the 
original  deed,  and  the  seizin  or  in- 
terest to  serve  the  estate  Is  raised 
by  that  deed.  *  *  *  The  decision  in 
Field  V.  Gooding,  106  Mass.  310, 
that,  upon  a  sale  under  a  power 
in  a  mortgage,  the  wife  of  the  mort- 
gagor might  be  the  purchaser,  and 
have  the  estate  conveyed  to  her,  is 
in  nowise  inconsistent  with  this 
view.  The  fact  that  the  husband 
had  previously  sold  the  equity  of 
redemption  relieved  that  case  from 
the  diflBculties  which  might  have 
existed  If  he  had  owned  it  at  the 
time  of  sale.  See  Tucker  v.  Fenno, 
110  Mass.  311.  The  intervention  of 
the  mortgage  as  donee  of  the  power 
removed  the  technical  objection 
that  the  husband  could  not  convey 


directly  to  his  wife.  *  *  *  The 
suggestions  in  Dexter  v.  Shepard, 
117  Mass.  480,  and  in  Jackson  v.  Col- 
den,  4  Cow.  (N.  Y.)  266,  that,  upon 
a  sale  under  the  power  in  a  mort- 
gage, the  deed  could  not  be  made  by 
the  mortgagee  to  himself,  were  by 
way  of  argument  only,  and  not  of 
adjudication;  for  in  Dexter  v.  Shep- 
ard the  purchase  and  conveyance 
were  made  through  a  third  person; 
and  in  Jackson  v.  Golden  the  court 
held  that,  under  a  statute  containing 
provisions  similar  to  those  of  this 
mortgage,  no  deed  was  necessary 
when  the  mortgagee  became  the 
purchaser  at  the  sale;  and  al- 
though the  counsel  on  both  sides, 
and  the  other  judges,  assumed 
that  it  would  be  impossible  to 
make  such  a  deed.  Chief  Justice 
Savage  implied  that,  if  any  deed 
was  necessary,  a  deed  from  the 
mortgagee  to  himself  would  be 
valid."  See  also  Hood  v.  Adams, 
124  Mass.  481,  26  Am.  Rep.  687. 
The  case  of  Hall  v.  Bliss  was  ap- 
proved and  followed  in  Woonsocket 
Inst.  Sav.  V.  American  Worsted  Co., 
13  R.  I.  255.  See  also  Jackson  v. 
Tribble,  156  Ala.  480,  47  So.  310. 

"Gilson  V.  Nesson,  208  Mass.  368, 
94  N.  E.  471. 

"  Jones  V.  Pullen,  115  N.  Car.  465, 
20  S.  E.  624. 

"Hood  V.  Adams,  124  Mass.  481, 
26  Am.  Rep.  687. 
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title,  yet,  if  the  mortgage  -was  paid  pursuant  to  such  foreclosure  pro- 
ceedings, the  mortgage  conveyed  the  legal  title  to  the  purchaser.^" 

A  purchase  by  the  mortgagee  under  the  power  vests  both  the  legal 
and  equitable  title  in  him,  although  no  conveyance  may  have  been 
made,  and  he  can  recover  possession  of  the  premises,  no  steps  having 
been  taken  by  the  mortgagor  to  redeem.^° 

§  1893.  In  New  York  and  Alabama  deed  to  mortgagee  purchaser 
not  necessary. — In  New  York  by  statute  no  deed  is  necessary  when  the 
mortgagee  himself  becomes  the  purchaser,  and  it  is  said  that,  under 
the  statutes  as  they  now  stand  no  deed  is  necessary  in  any  case  to  per- 
fect the  title  in  the  purchaser.  The  affidavits  in  such  case  have  the 
force  and  effect  of  a  deed.^^  Until  they  are  made,  no  title  vests  in 
the  purchaser.  The  mortgagee  in  such  case,  in  order  to  maintain 
ejectment  upon  his  title,  must  show  that  all  the  requirements  of  the 
statute  have  been  complied  with  and  the  affidavits  completed  before 
the  commencement  of  the  action.^*  Unless  it  appears  by  the  affi- 
davits on  file  that  the  notice  was  served  on  the  mortgagor,  the  sale 
will  not  give  any  title  to  the  purchaser.^* 

In  Alabama,  also,  it  seems  that  a  deed  is  not  necessary  to  vest  the 
title  in  the  mortgagee  who  has  become  a  purchaser  at  a  sale  under  a 
trust  deed.  He  has  both  the  legal  and  equitable  title,  and  can  recover 
possession,  the  mortgagor  not  having  taking  steps  to  redeem.*"  At  any 
rate,  after  such  a  sale  and  long  acquiescence  in  it,  the  mortgagee  or  his 
grantee  is  entitled  to  a  decree  vesting  in  him  whatever  legal  estate 
remained  in  the  mortgagee.*^  The  mortgagee  or  hia  assignee  having 
received  a  certificate  of  purchase  from  the  auctioneer  can  maintain  a 
bill  for  a  specific  performance  and  compel  a  conveyance.*^ 

§  1894.  When  title  vests  in  purchaser. — After  a  sale  under  a  power 
the  title  as  a  general  rule  remains  unaffected  until  a  deed  is  executed 
and  delivered  by  the  mortgagee  to  the  purchaser.     The  auction  sale 

"Stodeneyer    t.    Hart,    155    Ala.        "Dwight  v.  Phillips,  48  Barb.  (N. 

243,  46  So.  488.  Y.)  116. 

="  Hambrick  v.  New  England  Mtg.        "Hambrick    v.    New    Eng.    Mtg. 

Security   Co.,   100   Ala.   551,   13   So.  Co.,  100  Ala.  551,  13  So.  778;  Amer- 

778.  lean    Mtg.    Co.    v.    Turner,    95    Ala. 

"Jackson  v.  Golden,  4  Cow.    (N.  272,  11  So.  212;  American  Mtg.  Co. 

Y.)    266.     See  ante   §   1660.  v.  Sewell,  92  Ala.  163,  9  So.  143. 

""Tuthill  V.  Tracy,  31  N.  Y.  157;         "  Brunson   v.    Morgan,    72    Iowa 

Howard  v.  Hatch,  29  Barb.  (N.  Y.)  763,  4  So.  589. 

297;    Bryan  v.  Butts,  27  Barb.   (N.        « Woodruff  v.  Adair,  131  Ala.  530, 

Y.)    503;    Layman    v.    Whiting,    20  32  So.  515. 
Barb.  (N.  Y.)  559. 

39 — Jones  Mtg. — ^Vol.  III. 
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does  not  vest  the  title  in  the  purchaser.*'  But  where  the  sale  is  made 
in  accordance  with  law  and  the  provisions  of  the  mortgage,  the  pur- 
chaser obtains  an  equitable  title,  although  no  deed  is  made.**  In  the 
absence  of  a  statute  specifying  the  time  for  the  delivery  of  the  deed, 
the  purchaser  is  entitled  to  have  it  delivered  within  a  reasonable 
time.*^  Upon  the  delivery  of  the  deed  the  purchaser  is  entitled  to  the 
possession  of  the  property,  and  he  may  maintain  a  writ  of  entry  or 
an  action  of  ejectment  to  recover  it.**  But  possession  by  the  grantee 
under  a  registered  deed  from  a  mortgagee  is  not  essential  to  the 
passing  of  title.*^ 

A  purchaser  need  not  give  the  mortgagor  or  other  occupant  of  the 
premises  notice  to  quit  before  bringing  a  suit  to  recover  possession  of 
the  premises,  though  the  mortgage  provides  that  the  mortgagor  may 
retain  possession  until  a  sale  is  made.  Notice  to  quit  is  necessary 
only  where  the  relation  of  landlord  and  tenant  exists.*^  Where  the 
trustee  has  executed  a  deed  under  a  power  of  sale  to  a  purchaser,  but 
the  debt  secured  has  not  been  paid,  such  purchaser  can  not  maintain 
an  action  for  possession  against  the  trustee  who  is  holding  under  the 
deed  of  trust,  until  the  debt  is  paid.**  In  New  York,  where  no  deed 
is  necessary  to  the  passing  of  the  title,  the  foreclosure  has  sometimes 
been  said  to  be  complete,  so  far  as  to  bar  the  equity  of  redemption, 
as  soon  as  the  sale  is  made,'"  though  according  to  some  authorities  the 
right  of  possession  remains  in  the  mortgagor  till  the  aflBdavits  are 
made  and  recorded  j''^  and  until  this  be  done,  there  is  no  transfer  of 
title  sufficient  to  authorize  an  action  of  ejectment  by  the  purchaser. 
The  recorded  affidavits  operate  as  a  statutory  transfer  of  title.^^  In 
Massachusetts  and  New  York,  moreover,  the  purchaser,  instead  of 
being  obliged  to  resort  to  an  action  of  ejectment  to  enforce  his  right 

"  McClendon    v.     Equitable    Mtg.  "  Herring  v.  Warwick,  155  N.  Car. 

Co.,  122  Ala.  384,  25  So.  30.    See  also  345,  71  S.  E.  462. 

Daniels  v.  Smith,  4  Minn.  172;  North  "Waters  v.  Butler,  4  Cranch  (XJ. 

Dakota  Horse  &c.  Co.  v.  Serumgard,  S.)    371. 

17  N.  Dak.  466,  117  N.  W.  453,  29  L.  "  Daniel  v.  Garner,  71  Ark.  484, 

R.  A.  (N.  S.)  508,  138  Am.  St  494;  76  S.  W.  1063. 

Tripp  V.  Ide,  3  R.  I.  51.  «» Tuthill  v.  Tracy,  31  N.  Y.  157; 

"Morgan  v.   Kendrick,    91    Ark.  Mowry  v.  Sanborn,  7  Hun  380,  68 

394,  121  S.  W.  278,  134  Am.  St.  78.  N.  Y.  153. 

"Strother  v.  Law,  54  111.  413.  "Layman     v.  Whiting,  20  Barb. 

"Lydston    v.    Powell,    101  Mass.  (N.  Y.)    559;   Arnot  v.  McClure,  4 

77;  Cranston  v.  Crane,  97  Mass.  459,  Denio  (N.  Y.)  41. 

93  Am.  Dec.  106.    See  also  Wishart  "  Mowry  v.  Sanborn,  7  Hun  380, 

V.  Gerhart,  105  Mo.  App.  112,  78  S.  68  N.  Y.  153. 
W.  1094;    Frum  v.  Prickett,  71  W. 
Va.  273,  76  S.  E.  453. 
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of  possession  of  the  mortgaged  premises,  may  now  recover  possession 
by  the  summary  process  used  in  landlord  and  tenant  cases. ^^ 

§  1895.  Recitals  in  the  deed. — The  deed  is  not  evidence  of  recitals 
in  it.  A  deed  made  in  pursuance  of  a  power  of  sale  by  the  mortgagee, 
trustee,  or  sheriff  is  by  itself,  in  a  suit  in  equity,  no  evidence  of  a 
regular  foreclosure  of  a  mortgage.'*  It  is  sometimes  provided  in  deeds 
of  trust  that  the  recitals  contained  in  the  trustee's  deed  of  sale  under 
the  power  shall  be  prima  facie  evidence  of  the  facts  stated  in  it.°° 
But  in  the  absence  of  such  a  provision  the  recitals  are  either  regarded 
in  equity  as  affording  no  evidence  of  their  truth,°°  or  as  being  at  most 
prima  facie  evidence  of  the  facts  they  recite.^' 

In  an  action  at  law,  however,  the  trustee's  deed  made  under  a  power 
in  a  trust  deed  is  conclusive  evidence  of  the  sale  under  the  power, 
and  can  not  be  contradicted,  and  shown  to  have  been  executed  in  vio- 
lation of  law,  and'  therefore  fraudulent  and  void.'* 


"See  ante  §  1741;  Laws  of  N.  Y. 
1874,  ch.  208. 

"Wood  v.  Lake,  62  Ala.  489;  He- 
bert  V.  Bulte,  42  Mich.  489;  Barman 
V.  Carhartt,  10  Mich.  338.  See  also 
Meador  v.  Johnson,  27  Okla.  544,  112 
Pac.  1121. 

""A  provision  that  the  recitals 
should  be  conclusive  proof  would 
be  valid.  McCreary  v.  Reliance 
Lumber  Co.,  16  Tex.  Civ.  App.  45,  41 
S.  W.  485.  A  fortiori  a  provision 
that  the  recitals  shall  be  prima  facie 
proof  is  effectual.  Swain  v.  Mitch- 
ell. 27  Tex.  Civ.  App.  62,  66  S.  "W. 
61.  See  also  Scott  v.  Lambert,  24 
Colo.  App.  260,  132  Pac.  1145;  Meis- 
ner  v.  Taylor,  56  Tex.  Civ.  App.  187, 
120  S.  "W.  1014. 

'"' Hancock  v.  Whybark,  66  Mo. 
672;  Vail  v.  Jacobs,  62  Mo.  130; 
Neilson  v.  Chariton  Co.,  60  Mo.  386; 
Carter  v.  Abshire,  48  Mo.  300. 

"Williamson  v.  Mayer,  117  Ala. 
253,  23  So.  3;  Naugher  v.  Sparks, 
110  Ala.  572,  18  So.  45;  McConnell 
V.  Day,  61  Ark.  464,  38  S.  W.  731; 
Savings  &  Loan  Soc.  v.  Deering,  66 
Cal.  281,  5  Pac.  353;  Tartt  v.  Clay- 
ton, 109  111.  579;  Ingle  v.  Jones,  43 
Iowa  286;  Heal  v.  Blair,  33  Iowa 
318.  In  Mississippi  the  deed  is,  with- 
out such  provision,  prima  facie  evi- 
dence that  all  ministerial  acts  which 
are  conditions  precedent  to  a  valid 
exercise  of  the  power  of  sale  were 


performed.  The  force  and  effect  of 
the  presumption  may  be  impressed 
by  any  competent  evidence;  and 
when  such  evidence  leaves  the  pre- 
ponderance so  slightly  in  favor  of 
the  presumption  that  the  jury  do 
not  believe  the  act  was  done,  their 
verdict  should  be  against  the  regu- 
larity of  the  sale.  Tyler  v.  Her- 
ring, 67  Miss.  169,  6  So.  840,  19  Am. 
St.  297.  By  statute  in  Missouri  R. 
S.  1889,  §  7103.  See  also  Jackson 
V.  Tribble,  156  Ala.  480,  47  So.  310; 
Clark  V.  Johnson,  155  Ala.  648,  47 
So.  82;  Knox  v.  Gibson,  23  Colo. 
App.  402,  128  Pac.  470;  Empire 
Ranch  &c.  Co.  v.  Howell,  22  Colo. 
App.  389,  125  Pac.  592;  Butler  Bldg. 
&  Inv.  Co.  v.  Dunsworth,  146  Mo. 
361,  48  S.  W.  449;  Rucker  v.  Hyde, 
118  Tenn.  358,  100  S.  W.  739;  Pres- 
ton V.  Johnson,  105  Va.  238,  53  S. 
E.  1. 

™  Savings  and  Loan  Soc.  v.  Deer- 
ing, 66  Cal.  281,  5  Pac.  353;  Ensley 
V.  Page,  13  Colo.  App.  452,  59  Pac. 
225;  Carico  v.  Kling,  11  Colo.  App. 
349,  53  Pac.  390;  Windett  v.  Hurl- 
but,  115  111.  403;  Lallance  v.  Fisher, 
29  W.  Va.  512,  2  S.  E.  775;  Pulton 
V.  Johnson,  24  W.  Va.  95,  108;  Dry- 
den  V.  Stephens,  19  W.  Va.  1.  See 
ante  §  1830.  Jose  Realty  Co.  v.  Pav- 
licevlch,  164  Cal.  613,  130  Pac.  15; 
Mersfelder  v.  Spring,  139  Cal.  593," 
73  Pac.   452;    Carey  v.   Brown,   62 
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The  recital  in  a  trustee's  deed  is  conclusive,  where  the  deed  of  trust 
empowers  the  trustee  to  make  it,  and  in  the  absence  of  fraud  of 
which  the  purchaser  at  the  trustee's  sale  had  notice. 

The  deed  made  in  pursuance  of  the  power  usually  refers  to  the 
power,  and  recites  the  substance  of  it;  but  this  is  not  absolutely  es- 
sential, if  it  is  otherwise  manifest  that  the  intention  of  the  mortgagee 
was  to  execute  the  power.  If  such  intention  is  not  manifest,  a  simple 
deed  by  the  mortgagee  will  be  held  to  convey  only  his  mortgage  in- 
terest subject  to  redemption.^"  It  is  not  necessary  for  the  deed  to  re- 
cite the  exact  date  when  the  sale  took  place,""  or  that  the  legal  holder 
of  the  notes  requested  the  sale.®^  A  trustee's  deed  passes  the  legal 
title  even  though  it  does  not  recite  that  it  is  made  in  pursuance  of 
the  power  of  sale."^  A  deed  which  represents  the  sale  as  one  made 
in  bulk  for  a  single  bid  is  not  a  proper  one  where  the  sale  was  in 
fact  in  separate  parcels  and  for  several  bids."* 

§  1896.  Deed  made  to  person  other  than  purchaser. — The  deed 
may  be  made  to  a  person  other  than  the  purchaser  by  his  consent  and 
direction.  It  is  often  the  case  that  the  bidder  at  the  sale  transfers 
his  bid  to  another,  and  directs  the  deed  to  be  made  to  such  person, 
and  if  there  be  no  fraud  in  the  transaction,  and  no  loss  to  the  mort- 
gagee thereby,  there  can  be  no  objection  to  the  transaction.  But,  even 
if  objection  could  be  urged  by  an  immediate  party  to  the  sale,  it  can 
not  be  set  up  in  an  action  of  ejectment  against  remote  purchasers 
without  any  notice  of  the  irregularity  to  defeat  their  title."*  If  the 
purchaser  die  before  the  conveyance  is  executed  this  does  not  avoid 
the  sale,  but  the  deed  may  be  made  to  his  executor  or  administrator 
in  his  official  capacity  upon  payment  of  the  purchase-money."^ 

A  certificate  of  sale  executed  to  the  estate  of  a  deceased  person  has 
been  held  void  on  the  ground  that  there  was  no  competent  grantee."" 
But  in  Kansas  it  is  held  that  the  court  may  order  the  deed  made  in 
the  name  of  the  deceased  purchaser."' 

Cal.    373;    Simson   v.   Eckstein,   22  ell,  23  Colo.  App.  265,  129  Pac.  245. 

Cal.   580.  "2  Hume  v.   Hopkins,   140  Mo.  65. 

"Pease  v.  Pilot  Knob   Iron   Co.,  41  S.  W.  784. 

49  Mo.  124.  See  also  Keller  v.  Whit-  ^  Grover  v.  Fox,  36  Mich.  461. 

tington,  106  Ark.  525,  153  S.  W.  808;  "Johnson  v.  Watson,  87  111.  535. 

Garrett  v.    Crawford,    128   Ga.    519,  «"  Lewis  v.  Wells,  50  Ala.  198.  See 

57  S.  E.  792,  119  Am.  St.  398;   Pay-  ante  §  1652. 

ton  V.  McPhaul,  128  Ga.  510,  58  S.  ™  Kenaston  v.  Lorig,  81  Minn.  464, 

E.   50.  84  N.  W.  323. 

"  Jones  V.  Hagler,  95  Ala.  529.  "  Cronkhite  v.  Buchanan,  59  Kans. 

"  Empire  Ranch  &c.  Co.  v.  How-  541,  53  Pac.  86S,  68  Am.  St.  379. 
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§  1897.  Title  of  purchaser. — The  purehacsr  takes  the  mortgagor's 
title  divested  of  all  incumbrances  made  since  the  creation  of  the 
power.^'  "It  has  been  established  ever  since  the  time  of  Lord  Coke 
that,  -where  a  povfer  is  executed,  the  person  taking  under  it  takes 
under  him  vrho  created  the  power,  and  not  under  him  who  executes 
it."°*  The  purchaser  takes  all  the  mortgagor's  equity  of  redemption, 
and  all  the  mortgagee's  title  under  the  mortgage.'"'  The  purchase, 
prior  to  the  termination  of  the  period  prescribed  for  redemption,  has 
such  a  right  or  interest  in  the  property  as  will  pass  by  quitclaim  deed, 
and  will  vest  the  title  to  the  premises  in  the  grantee  therein  if  there 
is  no  redemption.''^  Where  the  sale  is  made  after  the  filing  of  a  bill 
to  redeem,  the  purchaser  acquires  an  unqualified  title,  unless  the  per- 
son seeking  to  redeem  has  previously  paid  or  tendered  the  full  amount 
secured  by  the  mortgage.''^ 

Under  a  statute  providing  that  a  mortgage  foreclosure  sale  under 
a  power  shall  pass  the  title  which  the  mortgagor  had  "at  the  time  of 
recording  the  mortgage,"  a  sale  passes  title,  though  at  the  time  of 
the  sale  the  mortgagor  may  have  been  without  title.'''  The  purchaser 
takes  the  estate  free  of  a  reservation  made  by  the  mortgagor  to  release 
certain  easements  belonging  to  the  mortgaged  premises.  By  the  exer- 
cise of  the  power  of  sale,  the  reserved  power  is  extinguished,  and  a 
subsequent  lease  by  the  mortgagor  is  void.'*  He  takes  it  free  of  any 
claim  the  mortgagor  may  make  for  improvements  placed  upon  the 
land  by  him.^^  But  he  does  not  take  an  independent  title  acquired 
by  the  mortgagee,  or  a  right  reserved  to  him  as  grantor  in  the  original 
deed  to  the  mortgagor,^''  unless  in  express  terms  the  entire  estate  be 

"  Lowe  V.  Grinnan,  19  Iowa  193 ;  Brown  v.  Smith,  116  Mass.  108.    See 

Sims  V.  Field,  66  Mo.  Ill;   Doolittle  also    Briggs   v.   Crawford,    162    Cal. 

T.  Lewis,  7  Johns.  Ch.    (N.  Y.)   45,  124,  121  Pac.  381;   Moore  v.  O'Dell, 

11     Am.     Dec.     389;      Bancroft     v.  27  Okla.  194,  111  Pac.  308. 

Ashurst,    2    Grant   Cas.    (Pa.)    513.  "Tuttle  v.  Boshart,  88  Minn.  284, 

See  also  Stockton  Sav.  &c.  Sec.  v.  92  N.  W.  1117. 

Saddlemire,  3  Cal.  App.  525,  86  Pac.  '"  Presnall    v.    Burgess,    181    Ala. 

723;   Mutual  Loan  &  Banking  Co.  v.  263,  61  So.  804. 

Haas,  100  Ga.  Ill,  27  S.  E.  980,  62  "  Feigner  v.  SlinglufC,  109  Md.  474, 

Am.   St.   317;    Feigner  v.   Slingluff,  71  Atl.  978. 

109  Md.  474,  71  Atl.  978;  Hampshire  '*  Burlington  &  C.  R.  Co.  v.  Colo- 

V.   Greeves    (Tex.),   143   S.   W.   147.  rado  Eastern  R.  Co.,  38  Colo.  95,  88 

See  ante  §§  1654,  1853.  Pac.  154;    Bull's  Petition,  15  R.   I. 

"Lord  Tenterden,  C.  J.,  in  'Wigan  534,   10  Atl.  484;    Savings  Inst.  v. 

V.  Jones,  10  B.  &  C.  459.  Worsted  Co.,  13  R.  L  255. 

"Aiken    v.    Bridgeford,    84    Ala.  "Austin  v.  Hatch,  159  Mass.  198; 

295,  4  So.  266;  Powers  v.  Andrews,  Neal  v.  Hamilton   (Tex.),  7   S.  W. 

84  Ala.  289,  4  So.  263;  Hall  v.  Bliss,  672. 

118   Mass.    554,   19   Am.   Rep.   476;  "Walsh  v.  Macomber,  119  Mass. 

Torrey  v.  Cook,     116     Mass.     163;  73. 
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put  up  and  sold.'^  A  sale  regularly  exercised  under  a  power  is  equiva- 
lent to  strict  foreclosure  by  a  court  of  equity  properly  pursued/'  or 
to  a  foreclosure  and  sale  under  a  decree  in  equity,  and  can  not  be  de- 
feated to  the  prejudice  of  one  purchasing  in  good  faithJ*  The  sale 
is  not  impaired  or  affected  in  any  way  by  reason  that  any  person  in- 
terested in  the  property  is  at  the  time  under  a  legal  disability.'" 

Where  a  mortgage  of  land  was  foreclosed  by  a  valid  sale  and  the 
land  was  thereafter  sold  to  bona  fide  purchasers  and  neither  the  mort- 
gagee nor  the  purchaser  at  the  foreclosure  sale  knew  that  the  mort- 
gagor after  giving  the  mortgage  had  bargained  the  land  to  another 
person  and  given  a  bond  for  a  deed  of  the  same,  the  foreclosure  sale 
conveyed  a  good  title  and  the  obligee  of  the  bond  can  not  charge  a 
new  intending  purchaser  with  any  duty  to  Hmself  by  notifying  him 
before  his  purchase  of  the  facts  with  reference  to  the  bond  for  a  deed. 

"When  the  mortgage  was  foreclosed  without  notice  of  the  existence 
of  the  bond,  and  the  land  sold  to  purchasers  who  bought  for  value  and 
in  good  faith  and  without  notice  of  the  plaintiffs  claim,  all  equitable 
right  in  the  plaintifiE  to  require  a  conveyance  to  himself  was  gone."'^ 

The  doctrine,  that  a  purchaser  from  a  trustee  with  notice  of  the 
trust  shall  be  charged  with  the  same  trust,  has  no  application  to  sales 
of  trust  estates  at  public  auction  under  the  terms  of  the  power  con- 
tained in  the  trust  deed.*^ 

Even  if  the  purchaser  under  the  power  omits  to  record  his  deed, 
a  subsequent  purchaser  from  the  mortgagor  has  no  right  of  redemp- 
tion. The  record  of  the  mortgage  is  sufficient  to  put  all  persons  upon 
inquiry  whether  any  proceedings  have  been  had  under  the  power  of 
sale.'^ 

Of  course,  if  the  mortgage  was  void,  or  if  it  was  originally  valid  but 
the  remedy  upon  it  had  before  the  sale  become  barred  by  the  statute 
of  limitations,  the  purchaser  takes  no  title  or  interest  by  the  sale.'* 

The  fact  that  the  purchaser  at  the  trustee's  sale  was  an  innocent 
purchaser  for  value  without  notice  of  any  defect  in  the  title,  is  no  de- 

"  Skilton   V.   Roberts,   129    Mass.  '"  Demarest  v.  Wynkoop,  3  Johns. 

306.  Ch.    (N.   Y.)    129,   147.   8   Am.   Dec. 

"Hunter  v.  Mellen,  127  Ala.  343,  459. 

28  So.  468;   Aiken  v.  Bridgeford,  84  "  La  Fleur  v.  Chace,  171  Mass.  59, 

Ala.  295,  4  So.  266.  50  N.  E.  456. 

"Jackson  v.  Henry,  10  Johns.  (N.  »^Wood  v.  Augustine,  61   Mo.  46. 

Y.)   185,  6  Am.  Dec.  ?28.     See  also  »'Heaton  v.  Prather,  84  III.  330; 

Dozier  v.  Farrior  (Ala.),  65  So.  364;  Farrar   v.   Payne,   73    111.    82.      See 

Demarest  v.  Wynkoop,  3  Johns.  Ch.  ante  §  557. 

(N.  Y.)    129,  147,  8  Am.  Dec.  457;  "Emory  v.  Keighan,   88   111.  482. 
Robinson  v.  Amateur  Assn.,  14   S. 
Car.  148,  152. 
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fense  to  an  action  to  redeem,  where  the  sale  was  void,  and  not  merely 
voidable.'^ 

§  1897a.  Taxes  and  meclianic's  liens. — Taxes  are  a  lien  upon  the 
land,  and  if  unpaid  at  the  time  of  the  sale  the  purchaser  takes  the 
title  subject  to  such  lien,  and  the  omission  to  state  this  in  the  deed 
can  not  be  considered  as  material,  because  it  could  be  shown  by  oral 
testimony  that  the  property  was  sold  with  notice  of  such  lien,  and 
with  the  understanding  on  the  part  of  the  purchaser  that  it  was  to  be 
conveyed  subject  to  the  lien.  Such  evidence  does  not  tend  to  contra- 
dict a  deed  which  contains  no  covenants,  and  the  terms  of  sale  can 
be  shown.** 

If  the  mortgagor's  assignee  in  insolvency  pays  a  claim  for  delin- 
quent taxes  on  the  mortgaged  premises,  which  was  proved  against  the 
mortgagor's  estate,  after  a  sale  under  the  mortgage  expressly  subject 
to  existing  liens,  the  amount  thus  paid  can  not  be  recovered  of  the 
mortgagee,  though  the  condition  of  the  sale  was  not  expressed  in  the 
deed.*''  If  a  mortgage  sale  be  made  subject  to  outstanding  tax  titles, 
the  mortgagee  is  not  entitled  to  deduct  from  the  surplus  proceeds  of 
the  sale  money  subsequently  paid  by  him  to  redeem  such  tax  titles, 
but  is  accountable  to  the  mortgagor  for  the  whole  proceeds  of  the 
sale.**  If  the  mortgagee  to  protect  his  title  had  before  the  sale  paid 
taxes  or  bought  up  a  tax  title  on  the  property  he  would  have  had  the 
right  to  add  the  sum  so  paid  to  the  amount  of  the  mortgage  and  to 
apply  the  proceeds  of  sale  to  the  payment  of  such  amount.*® 

A  bank  taking  a  mortgage  took  also  a  bond  with  sureties  to  save 
the  bank  harmless  from  all  mechanic's  and  other  liens  on  the  prop- 
erty.   The  mortgage  was  subsequently  foreclosed  by  the  bank  for  non- 

»'  Cox  V.   American  Freehold  &c.  action  against  the  purchaser  at  the 

Mtg.  Co.,  88  Miss.  88,  40  So.  739.  sale  to  compel  him  either  to  pay  the 

»=  Brown  v.  Holyoke  Water  Power  amount  of  the  taxes  or  to  have  the 

Co.,  157  Mass.  280,  32  N.  E.  2,  per  land  sold  and  the  proceeds  applied 

Field,  C.  J.     See  also  Spencer  Sav-  toward  the   payment,   need  not  he 

ings  Bank  v.  Cooley,  177  Mass.  49,  decided  in  this    case.      See    .^tna 

58  N    E    276;   Simanovich  v.  Wood,  Life  Ins.  Co.  v.  Mlddleport,  124  U. 

145  Mass.  180,  13  N.  E.  391;    Graf-  S.  534,  31  L.  ed.  537,  8  Sup.  Ct.  625; 

fam  V.  Pierce,  143  Mass.  386,  9  N.  B.  Hermanns  v.  Fanning,  151  Mass.  1, 

819;    Flynn  v.  Bourneuf,  143  Mass.  23  N.  E.  493;  Greenwell  v.  Heritage, 

277,  9  N.  E.  650;  Skilton  v.  Roherts,  71  Mo.  469;   Fiacre  v.  Chapman,  32 

129  Mass.  306;    Carr  v.  Dooley,  119  N.  J.  Eq.  463;  Simmons  v.  Lyle,  32 

Mass.  294;     Preble    v.    Baldwin,  6  Grat.  (Va.)  752,  763. 

Cush.   (Mass.)   549.  "  Spencer  Savings  Bank  v.  Cooley, 

"Brown  v.  Holyoke  Water  Power  177  Mass.  49,  58  N.  E.  276;   Skilton 

Co.,  157  Mass.  280,  3?  N.  B.  2.    The  v.  Roberts,  129  Mass.  306. 

court   remarked   that    whether    in  "Skilton   v.   Roberts,    129    Mass. 

equity  the  plaintiff  has  a  cause  of  306;  Morton  v.  Hall,  118  Mass.  511, 
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payment  of  taxes  and  interest.  In  the  notice  of  the  foreclosure  sale  it 
was  stated  that  the  "premises  will  be  sold  subject  to  all  unpaid  taxes, 
mechanic's  liens,  and  assessments."  At  the  sale  the  property  was  bid 
ofE  by  an  agent  of  the  bank  for  the  amount  of  the  mortgage,  interest, 
and  costs  of  foreclosure,  and  he  took  a  deed  in  his  own  name  and 
immediately  quitclaimed  to  the  bank.  After  the  foreclosure  judg- 
ments were  recovered  on  mechanic's  liens  against  the  property,  and 
the  principal  and  sureties  were  notified  to  defend  the  actions,  but 
did  not  do  so,  and  to  prevent  the  sale  of  the  property  the  bank  settled 
the  judgments,  the  bondsmen  having  refused  so  to  do  on  request.  It 
was  held,  that  the  baak  had  sustained  no  loss,  and  that  this  action 
to  recover  for  the  sums  thus  paid  could  not  be  maintained.*"  "In 
other  words,  the  bank  was  content  to  pay  for  the  property  a  sum  equal 
to  the  mortgage,  interest,  costs  of  foreclosure,  unpaid  taxes,  mechanic's 
liens,  and  assessments.  *  *  *  The  transaction  would  also  have  op- 
erated as  a  payment  of  the  mortgage."^  Manifestly  the  bank  can  not 
occupy  a  better  position  where  the  notice  expressly  states  that  the 
property  is  to  be  sold  subject  to  mechanic's  liens  than  it  would  if  the 
notice  did  not  contain  that  statement."°^ 

Where  a  trustee  sold  the  property  during  the  pendency  of  a  suit  to 
foreclose  a  mechanic's  lien  acquired  subsequent  to  the  trust  deed,  it 
was  held  that  the  purchaser  obtained  the  absolute  title,  and  that  the 
mechanic's  lien  was  destroyed.®* 

§  1898.  Bona  fide  purchaser. — One  who  purchases  at  a  sale  under 
a  power  without  notice,  actual  or  constructive,  of  any  irregularity  in 
the  proceedings,  acquires  a  valid  title,"*  although  the  mortgagor  might 
redeem  as  against  the  person  making  the  sale,®^  as  where  payment  of 
the  mortgage  debt  has  been  tendered  to  the  holder  of  the  mortgage. 
"Where  the  power  authorizes  the  mortgagee  to  become  a  purchaser, 
and  title  is  made  to  him  accordingly,  a  bona  fide  purchaser  from  him 
without  notice  is  not  prejudiced  by  such  irregularity  on  his  part  in 
making  the  sale."*    But  such  purchaser  is  chargeable  with  notice  of 

"■Spencer       Savings      Bank      v.  646;    Hosmer  v.   Campbell,   98   111. 

Cooley,  177  Mass.  49,  58  N.  E.  276.  572;   Philips  v.  Bailey,  82  Mo.  639; 

"Hood  V.  Adams,  124  Mass.  481.  Jackson  v.  Dominick,  14  Johns.  (N. 

"Spencer       Savings       Bank       v.  Y.)  435;  Jackson  v.  Henry,  10  Johns. 

Cooley,  177  Mass.  49,   51,  58  N.  E.  (N.  Y.)   185,  6  Am.  Dec.  328;     See 

276,  per  Morton,  J.  also  Seccombe  v.  Roe,  22  Cal.  App. 

"  Metropolis    Trust   &c.    Bank   v.  139,  133  Pac.  507. 

Barnet,  165  Cal.  449,  132  Pac.  833.  »  Shillaber  v.  Robinson,  97  U.  S. 

« Sheridan   v.    Schimpf,    120   Ala.  69,  24  L.  ed.  967. 

475,  24  So.  940;  Carey  v.  Brown,  62  "Digby  v.  Jones,  67  Mo.  104. 
Cal.  373;   Jenkins  v.  Pierce,  98  111. 
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any  defects  or  irregularities  as  could  have  been  discovered  by  careful 
attention  and  diligent  inquiry.'^  An  innocent  purchaser  for  value 
mthout  notice  of  any  claims  or  equities  between  the  original  parties, 
■tt-ill  get  a  title  free  from  such  claims  or  equites.'* 

A  subsequent  or  remote  grantee  is  not  bound  to  look  beyond  the 
recitals  of  the  trustee's  deed,  and  vrhere  he  acts  in  good  faith  he  takes 
a  good  title  as  against  any  defects  or  irregularities  in  the  sale  of  which 
he  had  no  actual  knowledge.'®  But  a  subsequent  grantee,  by  quit- 
claim deed  from  a  purchaser  under  a  voidable  sale  has  been  held  not 
to  be  a  bona  fide  purchaser.^  Nor  can  one  claim  to  be  a  bona  fide 
purchaser  where  the  recitals  in  the  original  deed  of  trust  and  the 
trustee's  deed  showed  irregularities  in  the  sale.^  Even  though  the 
title  is  voidable  because  the  mortgagee  was  the  purchaser,  under  a 
power  which  did  not  authorize  him  to  purchase,  yet  an  innocent  pur- 
chaser for  value  from  the  mortgagee  gets  a  good  title.^  To  defeat  a 
sale  under  the  power,  the  mortgagor  should  immediately  follow  up 
the  tender  by  a  suit  to  redeem;  otherwise  a  third  person  without  no- 
tice of  any  defect  in  the  proceedings,  or  of  any  facts  that  should  put 
him  as  a  reasonable  man  upon  inquiry,  may  gain  a  good  title,  and 
the  mortgagor  will  then  be  unable  to  redeem  against  him,  although  he 
might  against  the  purchaser  at  the  sale.*    If  the  purchaser  be  cog- 

"' Stephens  v.  Clay,  17  Colo.  489,  (Mass.)   397;   Tuttle  v.  Boshart,  88 

30  Pac.  43,  31  Am.  St.  328;   Gunnell  Minn.  284,  92  N.  W.  1117;   Bausman 

V.   Cockerill,   79    111.   79;    Kelsay  v.  v.  Eads,  46  Minn.  148,  48  N.  W.  769, 

Farmers'  &c.  Bank,  166  Mo.  157,  65  24  Am.  St.  201;  Holton  v.  Bowman, 

S.  W.  1007;    Winters  v.  McKinstry,  32   Minn.   191,   19   N.  W.   734;    Mer- 

14  Manitoba  294.  chant  v.  Woods,  27  Minn.  396,  7  N. 

»» Merchant  v.   Woods,    27    Minn.  W.  826;   Very  v.  Russell,  65  N.  H. 

396,  7  N.  W.  826;  Baldwin  v.  Little,  646,  23  Atl.  522;    Warner  v.  Blake- 

64  Miss.  126,   8  So.  168;    Adams  v.  man,  36  Barb.  (N.  Y.)   501,  4  Keyes 

Carpenter,    187    Mo.    613,   86    S.   W.  487;    Hinton   v.    Hall,    166   N.    Car. 

445;    Mathews  v.  Lecompte,  24  Mo.  477,  82  S.  B.  847;   Griffin  v.  Griffin, 

545;    Beatie  v.   Butler,  21   Mo.   313,  82  S.  Car.  256,  64  S.  B.  160;   Schnei- 

64  Am.  Dec.  234;    Griffin  v.  Griffin,  der  v.   Sellers,   98   Tex.   380,    84    S. 

82  S.  Car.  256,  64  S.  E.  160.  W.  417;    Bugger  v.  Dugger,  84  Va. 

"Long  v.  Rogers,  6  Biss.   (U.  S.)  130,  4  S.  E.  171;   Swann  v.  Thayer, 

416,   Fed.   Cas.   No.   8482;    Carey  v.  36  W.  Va.  46,  14  S.  B.  423;   Dryden 

Brown,  62  Cal.  373;  Grover  v.  Hale,  v.  Stephens,  19  W.  Va,  1. 

107    111.   638;    Gibbons   v.   Hoag,   95  ^Walker   v.     Schultz,     175     Mich. 

111.  45;    McHany  v.   Schenk,   88  111.  280,  141  N.  W.  543. 

357;    Fairman  v.  Peck,  87  111.  156;  ^Rideout  v.  Burkhardt  (Mo.),  164 

Gunnell  v.  Cockerill,  84  111.  319,  79  S.  W.  506. 

111.  79;  Watson  v.  Sherman,  84  111.  'Very  v.  Russell,  65  N.  H.   646, 

263;    Wilson    v.    McDowell,   78    IlL  23  Atl.  522. 

514;   McNary  v.  Southworth,  58  111.  *  Grover  v.   Hale,    107    111.    638; 

473;    Hamilton  v.  Lubukee,  51  111.  Montague     v.     Dawes,     12     Allen 

415,  99  Am.  Dec.  562;   Da  Silva  v.  (Mass.)  397;  Holt  v.  Russell,  56  N. 

Turner,  166  Mass.  407,  44  N.  E.  532;  H.  559. 
Montague      v.      Dawes,     12     Allea 
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nizant  of  any  fraud  or  unfair  dealing  in  the  sale,  lie  acquires  no  title  by 
it;°  as  where  he  has  agreed  with  the  mortgagee's  agent  to  share  the 
profits  of  the  purchase,  and  he  has  bought  the  property  at  a  grossly  in- 
adequate price.' 

Although  the  mortgage  has  in  fact  been  paid,  if  not  discharged  of 
record,  a  sale  regularly  made  under  the  statute  to  a  bona  fide  pur- 
chaser is  held  to  be  equivalent  to  a  sale  under  a  decree  in  equity,  and 
is  therefore  an  entire  bar,  both  as  against  the  mortgagor  and  all  per- 
sons claiming  under  him.'  They  can  only  impeach  the  sale  by  show- 
ing that  the  proceedings  were  not  regular  and  effectual  in  form.  Fraud 
on  the  part  of  the  mortgagee  or  holder  of  the  mortgage  will  not  defeat 
the  title  of  such  purchaser.  Usury,  or  any  other  matter  affecting  the 
validity  of  the  mortgage,  will  not  affect  the  validity  of  the  title  ac- 
quired by  an  innocent  purchaser.'  If  the  mortgage  be  void,  or  if  it 
has  been  paid,  a  purchaser  with  notice  acquires  no  title ;  but,  the  mort- 
gage appearing  of  record  to  be  valid,  a  purchaser  without  notice  does 
acquire  title."  Where  a  foreclosure  sale  is  not  considered  complete 
until  the  expiration  of  the  year  or  other  time  within  which  redemp- 
tion may  be  had,  such  a  sale  under  a  paid-up  mortgage  confers  upon 
the  purchaser  a  valid  title  to  the  property  upon  the  expiration  of  such 
time  without  redemption.^"  Although  a  part  of  the  mortgaged  prem- 
ises has  been  released  from  the  operation  of  the  mortgage,  if  the  re- 
lease be  not  recorded,  and  the  part  released  be  sold  with  the  rest  to  a 
bona  fide  purchaser  without  notice,  he  will  hold  the  entire  property, 
the  release  having  no  effect  as  to  him.^^ 

The  sale  under  a  power  is  equivalent  to  a  foreclosure  and  sale  in 
equity,  and  a  bona  fide  purchaser  is  protected  in  the  same  manner 
and  to  the  same  extent.^^ 

'Jackson  v.  Crafts,  18  Johns.  (N.  « Welsh,  v.  Coley,  82  Ala.   363,  2 

T.)     110.      See    also    Hamilton    v.  So.  733;   Elliott  v.  Wood,  53  Barb. 

Lubukee,  51  111.  415,  99  Am.  Dec.  (N.  Y.)    285, 

562.  »Ledyard  v.  Chapin,  6  Ind.  320; 

'Mann  v.  Best,  62  Mo.  491.  Penny  v.  Cook,  19  Iowa  538;   War- 

'Redin  v.  Branhan,  43  Minn.  283,  ner  v.  Blakeman,  36  Barb.   (N.  Y.) 

45  N.  W.  445;    Merchant  v.  Woods,  501,  4  Abb.  App.  Dec.  530;  Cameron 

27  Minn.  396,  7  N.  W.  826;  Warner  v.  Irwin,  5  Hill  (N.  Y.)  272;  Wade 

V.  Blakeman,  36  Barb.   (N.  Y.)   501,  v.  Harper,  3  Yerg.  (Tenn.)  383. 

4  Keyes  487.    This  case  substantially  "  Merchant   v.   Woods,    27    Minn. 

overrules  the  dicta  of   Mr.   Justice  396,  7  N.  W.  826. 

Cowen,    that   the   purchaser    would  "  Palmer  v.  Bates,  2  Minn.  532. 

acquire  no  title  under  the  sale,  the  "Jackson  v.  Henry,  10  Johns.  (N. 

mortgage  being  void  after  payment.  Y.)    185,   6   Am.   Dec.   328;    Slee   v. 

Cameron  v.  Irwin,  5  Hill   (N.  Y.)  Manhattan  Co.,  1  Paige  (N.  Y.)  48. 

272. 
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§  1899.  Agreement  between  parties  as  affecting  bona  fides  of  pur- 
chaser.— The  title  of  one  purchasing  in  good  faith  under  a  power  of 
sale  is  unaffected  by  any  agreement  between  the  parties  to  the  mort- 
gage that  the  sale  should  be  deferred  in  consideration  of  the  payment 
of  the  interest  due  ;^^  or  that  no  sale  should  be  made  without  giving 
personal  notice  of  it  to  the  mortgagor  ;^*  or  because  a  tender  had  been 
made  to  the  mortgagee  before  the  sale  of  the  amount  due,  which  he 
had  declined.^^  He  will  not  be. affected  by  any  previous  agreement, 
unless  he  had  notice  thereof  before  his  purchase.^"  Those  who  have 
bought  in  good  faith  from  the  purchaser  at  the  sale  are  not  affected 
by  any  irregularities  attending  it,  although  these  were  known  to  their 
vendor,  or  he  had  been  a  party  to  some  fraud  attending  it.^'' 

In  Illinois,  however,  it  has  been  held  that  after  the  payment  of  the 
mortgage  debt  the  mortgage  itself  is  extinguished,  and  any  sale  made 
under  a  power  contained  in  it  is  void,  even  as  against  a  bona  fide  pur- 
chaser. After  such  a  sale,  the  purchaser  being  in  possession,  a  court 
of  equity  may  set  aside  the  sale,  and  compel  a  reconveyance  of  the 
legal  title,  in  order  to  remove  the  cloud.^^  If  the  legal  title  passes  to 
the  purchaser  he  will  hold  as  trustee  for  the  debtor;  but  this  defect 
will  not  be  inquired  into  at  law,  nor  can  the  trust  be  established  ex- 
cept in  equity.^"  The  fact  that  by  mistake  more  land  is  sold  by  the 
mortgagee  than  his  mortgage  covers  does  not  affect  the  validity  of  the 
sale  as  to  so  much  of  the  land  as  he  was  entitled  to.^" 

Where  a  statute  declares  a  note  tainted  by  usury  to  be  wholly  void, 
a  sale  under  a  power  in  a  mortgage  or  trust  deed  securing  such  note 
confers  no  title  when  the  mortgagee  or  beneficiary  becomes  the  pur- 
chaser.^^ The  sale  would  be  a  conclusive  bar  only  in  favor  of  a  bona 
fide  purchaser  without  notice,  which  a  party  to  the  usurious  contract 
could  not  be. 

''^Eeatie  v.  Butler,  21  Mo.  313,  64  434.     See   also   per    Cowen,    J.,   in 

Am.    Dec.    234.      See    also    Missouri  Cameron  v.   Irwin,   5   Hill    (N.   Y.) 

Real  Estate  Syndicate  v.  Sims,  179  272;  Wood  v.  Colvin,  2  Hill  (N.  Y.) 

Mo.  679,  78  S.  W.  1006.  566,   38  Am.   Dec.   598;    Ledyard  v. 

"Randall   v.    Hazelton,    12    Allen  Chapin,  6  Ind.  320. 

(Mass.)    412.  "Chapin  v.   Billings,   91   111.   539. 

'^Montague  v.    Dawes,   12    Allen  See  post  §  1921. 

(Mass.)    397.  '"Klock  v.  Kronkhite,  1  Hill   (N. 

>«  Powers  V.  Keuckhoff,  41  Mo.  425,  Y.)  107. 

97  Am.  Dec.  281;  Marbury  v.  Jones,  *'  Penny  v.    Cook,    19    Iowa    538; 

112  Va.  389,  71  S.  E.  1124.  Hyland  v.  Stafford,  10  Barb.  (N.  Y.) 

"Hamilton   v.    Lubukee,    51    111.  558;  Jackson  v.  Dominick,  14  Johns. 

415',  99  Am.  Dec.  562.  (N.  Y.)  435. 

"Redmond  v.  Packenham,  66  111. 
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§  1899a.  Doctrine  of  caveat  emptor. — ^The  doctrine  embodied  in 
the  maxim,  caveat  emptor,  applies  in  sales  under  deeds  of  trust  and 
mortgages  containing  a  power  of  sale,  and  the  purchaser  at  such  sale 
must  see  that  the  trustee  has  complied  strictly  with  the  directions  in 
the  instrument  conferring  the  power.^^ 

Sales  by  a  trustee  or  mortgagee  under  power  granted  are  sometimes 
characterized  as  quasi  judicial  sales.  This,  we  apprehend,  only  in  the 
sense  that  they  operate  to  cut  off  the  right  of  redemption  as  effectually 
as  would  a  sale  under  judicial  decree.  So  it  is  generally  declared  that 
the  doctrine  of  caveat  emptor  applies  to  such  sales,  but  certainly  not 
in  the  same  sense  or  degree  as  to  judicial  sales  proper.  The  cases  are 
numerous  in  which  purchasers  at  sales  under  power  have  been  treated 
as  bona  fide  purchasers  for  value,  and  protected  against  secret  claims 
and  equities,  whether  existing  in  favor  of  third  persons  against  the 
mortgagor,  or  in  favor  of  the  mortgagor  against  the  mortgagee.^^  The 
rule  of  caveat  emptor  in  such  cases  means  no  more  than  that  the 
mortgagee  or  trustee  who  makes  the  sale,  as  agent  for  the  mortgagor, 
is  not  responsible  for  any  failure  of  title  whether  due  to  irregularities 
in  the  sale  or  want  of  title  in  the  mortgagor,  and  that  the  purchaser 
can  not  urge  such  failure  to  defeat  his  absolute  liability  to  pay  the 
purchase-price.  If,  however,  the  mortgagor  warranted  the  title  to  the 
mortgagee,  the  purchaser  may  recover  of  the  mortgagor  for  breach 
of  that  warranty.^* 

§  1900.  Noninquiry  clause. — ^Under  the  English  practice  of  eon- 
veyaHcing,  it  is  generally  provided  in  the  mortgage  deed  that  the  pur- 
chaser shall  not  be  bound  to  inquire  whether  any  default  has  been 
made,  or  whether  any  money  remains  due  upon  the  security,  or  other- 
wise as  to  the  propriety  or  regularity  of  the  sale;  and  under  such  a 
provision  the  purchaser  acquires  a  good  title  by  a  sale  made  in  good 
faith,  even  if  nothing  remains  due  upon  the  mortgage.^^    The  ordinary 

=*Stratton    v.    Murray,    25   Colo.  Scott  v.  Austin,   36  Minn.   460,   32 

App.  395,  138  Pac.  1015;    Shears  v.  N.  "W.  89;  Jordan  v.  Humphrey,  31 

Traders'  Bldg.  Assn,  58  W.  Va.  665,  Minn.  495,  18  N.  W.  450;    Mathews 

52   S.  E.  860.  V.  Lecompte,  24  Mo.  545. 

^Sheridan   v.    Schimpf,    120   Ala.  "Goulding      Fertilizer      Co.      v. 

475,  24  So.  940;   Hoots  v.  "Williams,  Blanchard,  178  Ala,  298,  59  So.  485. 

116  Ala.  372,   22   So.   497;    Kindred  "Dicker  v.  Angerstein,  24  W.  R. 

V.  New  England  Mtg.  Security  Co.,  844.     See  also  Selwyn  v.  Garflt,  38 

116  Ala.  192,  23  So.  56;  Cahalan  v.  Ch.  Div.  273;  Parkinson  v.  Hanbury, 

Monroe,  56  Ala.   303;    Mashburn  v.  1  Drew.  &  Sm.  143,  L.  R.  2  H.  L.  1; 

Dannenberg  Co.,  117  Ga.  567,  44  S.  Jenkins   v.   Jones,    6    Jur.    (N.    S.) 

E.  97;   Hosmer  v.  Campbell,  98  111.  391;  Thomas  v.  Davies,  9  W.  R.  831; 

572;    Penny  v.  Cook,  19  Iowa  538;  Jenkins  v.  Jones,  2  Gift.  99. 
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non-inquiry  clause  does  not  cure  a  defect  antecedent  to  the  right  of 
Bale.^" 

§  1901.  Covenant  in  deed. — A  covenant  against  acts  done  or  in- 
cumbrances suffered  by  himself  is  all  that  the  trustee  is  required  to 
insert  in  the  deed,  and  he  has  no  implied  authority,  by  virtue  of 
his  povrer  to  convey,  to  insert  covenants  binding  on  the  grantor.^'^ 
But  where  the  deed  of  trust  expressly  authorizes  the  trustee  to  sell  and 
convey  with  full  covenants  of  warranty,  and  he  inserts  such  covenants 
in  the  deed  to  the  purchaser,  the  grantor  in  the  deed  of  trust  will  be 
bound  by  them.^^  Sometimes  a  covenant  is  inserted  in  the  mortgage 
that  the  mortgagor  shall,  in  case  of  a  sale  under  the  power,  make  such 
further  conveyance  as  may  be  necessary  for  better  effecting  it,  or  will 
concur  or  join  in  the  sale.  A  covenant  of  this  sort  is  for  the  benefit  of 
the  mortgagee  with  whom  it  is  made,  and  not  of  the  purchaser.^'  As 
a  matter  of  practical  conveyancing,  this  is  an  important  provision,  as 
it  often  enables  the  mortgagee  to  obtain  a  release  which  will  bar  all 
inquiry  into  irregularities  attending  the  sale. 

§  1902.  Invalid  sale  may  operate  as  assignment  of  mortgage. — 
An  invalid  sale  may  operate  as  an  assignment  of  the  mortgage  under 
the  principle  of  subrogation.^"  If  the  sale  under  the  power  is  subse- 
quently declared  void  for  any  irregularity,  a  purchaser  who  has  paid 
the  purchase-money  is  subrogated  to  the  rights  of  the  mortgagee  under 
the  mortgage,  which  is  regarded  as  assigned  to  him,  and  he  may  pro- 
ceed anew  to  foreclose,^^  or  to  sell  under  the  power.^^   If  the  pur- 

=«Ford  V.  Hiely,  3  Jur.    (N.   S.)  Pac.    507;    Walker   v.    Schultz,   175 

1116.  Mich.  280,  141  N.  "W.  543;   Ketcham 

^'Barnard  v.  Duncan,  38  Mo.  170,  v.  Deutscli,  211  N.  Y.  85,  105  N.  E. 

90  Am.   Dec.  416;    First  Nat.  Bank  85;    Ketcham  v.  Deutsch,   152  App. 

v.  Pearson,  119  N.  Car.  494,  26  S.  E.  Div.  904,  137  N.  Y.  S.  402;  Johnston 

46.  Land  Co.  v.  Mitchell  (N.  Dak.),  151 

'*  Thurmond  v.  Brownson,  69  Tex.  N.  W.  23. 

597,  6  S.  W.  778.  "^  Johnson   v.   Robertson,   34   Md. 

='Clay  v.    Sharps,   18    Ves.    346;  165;  Brown  v.  Smith,  116  Mass.  108; 

Corder  v.  Morgan,  18  Ves.  344.  Burns  v.  Thayer,  115  Mass.  89;  State 

'"Taylor  v.  Agr.  &  Mech.  Assn.,  68  Bank  v.  Chapelle,  40  Mich.  447;  Gil- 
Ala.  229;  Holmes  v.  Turner's  Falls  bert  v.  Cooley,  Walker  (Mich.)  494; 
Co.,  142  Mass.  590,  8  N.  E.  646;  Dear-  Clark  v.  Wilson,  56  Miss.  753,  758; 
naley  v.  Chase,  136  Mass.  288;  Rus-  Russell  v.  Whitely,  59  Mo.  196;  Hon- 
sell  V.  Lumber  Co.,  45  Minn.  376,  aker  v.  Shough,  55  Mo.  472;  Jones 
48  N.  W.  3;  Rogers  v.  Benton,  39  v.  Mack,  53  Mo.  147;  Robinson  v. 
Minn.  39,  38  N.  W.  765,  12  Am.  St.  Ryan,  25'  N.  Y.  320;  Stackpole  T. 
613;  Johnson  v.  Sandhoff,  30  Minn.  Robbins,  47  Barb.  (N.  Y.)  212.  See 
197,  14  N.  W.  889;  Green  v.  Steven-  ante  §  1678. 

son    (Tenn.),   54   S.  W.   1011;    Sec-  "^Bottineau  v.  ^tna  L.  Ins.  Co., 

combe  v.  Roe,  22  Cal.  App.  139,  133  31  Minn.  125.  16  N.  W.  849;  Brewer 


§    1903  PO-\VEK   OF    SALE   MOETGAGES   AND   TRUST   DEEDS  633 

chaser  has  subsequently  sold  the  property  by  warranty  deed,  this 
amounts  to  an  assignment  of  the  mortgage  to  such  grantee,  who  of 
course  has  the  same  right  to  foreclose.'^  Under  a  deed  of  trust,  the 
purchaser  is  subrogated  to  all  the  rights  of  the  beneficiary.^*  A  trus- 
tee's deed,  in  pursuance  of  sale  made  without  notice,  passes  to  the 
purchaser  the  legal  title,  and  he  may  maintain  possession  until  re- 
demption is  had,^'  or  until  the  mortgage  debt  is  paid.^°  And  so,  if 
the  sale  be  made  before  a  default,  the  trustee's  deed  confers  the  legal 
title  in  trust  for  the  benefit  of  the  grantor.^'' 

A  purchaser  at  an  irregular  foreclosure  sale  obtains  all  the  rights 
of  the  mortgagee,  although  the  sale  and  conveyance  are  not  made  by 
the  mortgagee  himself,  but  by  an  officer  acting  under  a  statute  regu- 
lating sales  under  powers  in  mortgages.  The  statute  in  such  case  be- 
comes a  part  of  the  mortgage,  and  a  sale  made  in  pursuance  of 
it  is  an  exercise  of  the  power  conferred  by  the  contract.^'  "The 
officer  who  sells  merely  stands  in  the  shoes  of  the  mortgagee  and 
represents  both  parties."^' 

If  the  purchaser  under  a  power  of  sale,  fearing  that  the  sale  was 
irregular,  causes  the  land  to  be  resold,  and  again  buys  it  in,  such 
second  sale  does  not  estop  him  from  asserting  the  validity  of  the  first 
sale.*"  When  a  mortgagee  becomes  a  purchaser  at  his  own  sale,  and 
the  sale  is  void,  he  acquires  no  rights,  either  legal  or  equitable,  by 
means  of  the  sale.  The  parties  after  the  sale  stand  as  they  did  before 
the  ineffectual  form  of  sale  took  place ;  and  all  the  costs  and  expenses 
attending  it  must  be  borne  by  the  mortgagee.*^  But  the  purchaser's 
rights  as  mortgagee  enable  him  to  sell  again  under  the  power,  or  to 
foreclose  by  a  proceeding  in  equity.*^ 

A  sale  made  by  a  person  without  authority  to  act  for  or  represent 
the  mortgagee  does  not,  of  course    operate  as  an  assignment  of  the 

V.   Nash,  16  R.   I.  458,  17  Atl.   857  ="  Haggart  v.  Wilczinski,  143  Fed. 

(auoting  text).  22. 

^'Niles  v.  Ransford,  1  Mich.  338,  "Koester   v.   Burke,   81    111.   436; 

51  Am.  Dec.  95;   Bottineau  v.  ^Etna  Chicago,  Rock   Island   &  Pacific  R. 

L    Ins.  Co.,  31  Minn.  125,  16  N.  W.  Co.  v.  Kennedy,  70  111.  350. 

849.  ==  Hoffman  v.  Harrington,  33  Mich. 

"Ingle  V.  Culbertson,  43  Iowa  265.  392.    See  also  Brown  v.  Hall,  32  S. 

'=  Wilson   v.    South   Park   Comrs.,  Dak.  225,  142  N.  W.  854. 

70  111.  46;  Wormell  v.  Nason,  83  N.  =' Hoffman  v.  Harrington,  33  Mich. 

Car.     32.       See    also    Haggart    v.  392,  395,  per  Mr.  Justice  Campbell. 

Wilczinski,    143    Fed.    22;    Clary  v.  "Ritchie  v.  Judd,  137  111.  453,  27 

Schaack,  253  111.  471,  97  N.  B.  1070;  N.  B.  682. 

Adams  v.  Carpenter,  187  Mo.  613,  86  "■  Queen  City  Perpetual  Building 

S   W   445;  Nash  v.  Northwest  Land  Assn.  v.  Price,  53  Md.  397. . 

Co    15  N.  Dak.  566,  108  N.  W.  792.  «  Morse  v.  Byam,  55  Mich.  594,  22 

N.  W.  54. 
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mortgage.**  But  where  a  trust  deed  provided  that  in  case  the  trustee 
should  refuse  to  make  the  sale  the  sheriff  might  act  for  him,  a  sale 
by  the  sheriff  without  the  knowledge  of  the  trustee,  who  had  never 
been  requested  to  act,  did  not  vitiate  the  title  of  a  grantee  who  took 
in  good  faith  from  the  purchaser  at  the  trustee's  sale.** 

A  mortgagee  who  takes  possession  of  the  mortgaged  premises  un- 
der a  void  sale  is  liable  for  the  rents  and  profits  received  by  him 
upon  a  subsequent  redemption  by  the  mortgagor.  But  to  make  him 
liable  he  must  have  had  actual  possession,  or  such  a  possession  as 
would  give  him  the  enjoyment  of  the  profits. *°  Such  mortgagee 
would  also  be  liable  for  waste  committed  or  suffered  by  him  while  in 
actual  possession  of  the  premises.  But  if  he  is  not  in  possession,  and 
the  injury  done  was  not  any  act  of  his,  or  one  which  he  could  prevent, 
as,  for  instance,  a  destruction  of  buildings  by  the  Confederate  army, 
he  is  not  responsible  for  it.*°  If  a  third  party  who  has  purchased 
under  an  invalid  sale  enters  into  possession,  and  makes  valuable  im- 
provements upon  the  property,  he  is  entitled  to  compensation  there- 
for.*^ 

If  the  mortgage  debt  has  been  paid  before  the  sale,  the  purchaser 
obtains  at  most  only  a  bare  legal  title,  which  he  will  hold  for  the 
benefit  of  the  owner  of  the  estate ;  and  in  states  where  payment  alone, 
whenever  made,  is  sufficient  to  revest  the  title  in  the  mortgagor,  the 
sale  would  be  void.*^ 

§  1902a.  Remedy  of  purchaser  for  obtaining  possession. — The  pur- 
chaser at  the  sale  may  recover  possession  of  the  land  by  an  action  at 
law;  or  under  the  proceeding  by  statute  for  forcible  entry  and  de- 
tainer ;*°  or,  where  the  instrument  under  which  the  sale  was  made 
provides  a  remedy,  he  must  pursue  that  remedy ;°''  and  it  is  no  de- 

"  Hayes   v.    Lienlokken,    48    Wis.  (Tenn.)  572.    A  purchaser  at  a  trus- 

509,  4  N.  W.  584.  tee's  sale  under  a  deed  of  trust  who 

"Adams    v.    Carpenter,    187    Mo.  has  notice  that  the  debt  has  been 

613,  86  S.  W.  445.  paid  takes  no  title.    And  the  holder 

'^  Bigler  v.   Waller,   14   Wall.    (U.  of  the  note,  for  which  the  sale  is 

S.)  297,  20  L.  ed.  891.  made,    is    chargeable    with    notice 

'"Bigler  v.  Waller,  14  Wall.    (U.  that   it   has   been   paid.     Wells   v. 

S.)  297,  20  L.  ed.  891.  Estes,  154  Mo.  291,  55  S.  W.  255. 

"Queen   City  Perpetual   Building  "Allen    v.    Chapman,    168    Mass. 

Assn.  .V.  Price,  53  Md.  397;   Higgen-  442,  47  N.  E.  124;   North  Brookfield 

bottom  V.  Benson,  24  Nebr.  461,  39  Sav.   Bank  v.   Flanders,   161   Mass. 

N.  B.  418,  8  Am.  St.  211;  Mickles  v.  335,  37  N.  E.  307.     See  also  Lewis 

Dillaye,  17  N.  Y.   80;    Wetmore  v.  v.  Jackson,  165  Mass.  481,  43  N.  B. 

Roberts,  10  How.  Pr.  (N.  Y.)  51.  206. 

M  Furguson  v.  Coward,  12  Heisk.  "  Building  &c.  Assn.  v.  Patton,  105 
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fense  to  such  action  by  the  mortgagee  that  the  purchaser  reconveyed 
the  land  to  him,  and  that  the  purchaser  acted  in  the  purchase  as  the 
mortgagee's  agent,  for  the  mortgagee  is  entitled  to  recover  upon  the 
strength  of  his  title  as  mortgagee.^^ 

The  purchaser  of  property  at  a  trustee's  sale  is  entitled  to  posses- 
sion thereof,  and  where  possession  was  withheld  from  him  by  an  as- 
signee for  creditors  of  the  mortgagor,  whose  assignment  was  executed 
after  the  execution  of  the  deed  of  trust,  it  was  held  that  the  pur- 
chaser was  entitled  to  a  writ  of  sequestration,  and  to  the  seizure  there- 
under of  the  lands.^^  The  purchaser  is  not  deprived  of  his  right  to 
acquire  possession  by  an  agreement  to  extend  the  time  for  redemp- 
tion.^^ It  is  the  duty  of  the  court,  in  a  summary  proceeding  for  pos- 
session, to  examine  the  evidence  of  the  foreclosure  and  to  ascertain 
whether  the  papers  upon  their  face  entitle  the  purchaser  to  possession 
of  the  property.^*  It  is  not  incumbent  upon  the  purchaser  to  show 
that  he  was  not  the  agent  of  the  mortgagee  in  making  the  purchase. 
He  need  only  prove  the  regularity  and  fairness  of  the  sale  by  a  pre- 
ponderance of  the  evidence.® 

§  1903.  Remedy  on  failure  to  comply  with  bid. — The  remedy 
against  a  purchaser  who  declines  to  complete  a  purchase  made  at  a 
sale  regularly  conducted  may  be  either  by  a  bill  in  equity  for  a  spe- 
cific performance,  or  a  suit  at  law  for  damages.  °'  If  the  former 
remedy  be  waived,  the  property  should  be  sold  again ;  and  if  it  brings 
a  less  sum,  the  former  purchaser  is  liable  at  law  for  the  difference  in 
price,  and  for  the  expenses  attending  the  resale. °^  If  the  purchaser 
is  unable  to  complete  the  purchase,  being  financially  worthless,  the 
mortgagee  may  sell  the  property  again  under  the  power;  and,  having 
acted  in  good  faith,  and  notified  a  surety  on  the  mortgage  note  of  all 
th^  proceedings  attending  the  sales,  the  mortgagee  may  recover  of 

Tenn.  407,  58  S.  W.  482;   Griffith  v.  summary  proceedings  for  unlawful 

Brackman,  97  Tenn.  387,  37   S.  "W.  detainer  to  obtain  possession  wrong- 

273,  49  L.  R.  A.  435.  fully    withheld    by    the    mortgagor. 

"Wittkowski    v.    Watklns,    4    N.  Code,  §  2645;  Marks  v.  Howard,  70 

Car.  456.  Miss.  445,  12  So.  145. 

''"Meyer  v.  Orynski  (Tex.),  25  S.  ™  Sherwood  v.  Saxton,  63  Mo.  78, 

W.  655.  and  cases  cited.    See  also  Dover  v. 

"Audretsch  v.  Hurst,   126   Mich.  Kennerly,  38  Mo.  469;    McCormick 

301,  85  N.  W.  746.  v.  Williams,  152  N.  Car.  638,  68  S. 

"  Getting  v.  Mohr,  34  Hun  (N.  Y.)  B.  188.    See  ante  §  1680. 

340.  "Dover  v.  Kennerly,  38  Mo.  469; 

""McMillan  v.  Baxley,  112  N.  Car.  Gardner  v.  Armstrong,  31  Mo.  535. 

578,  16  S.  B.  845.    In  Mississippi  a  See   also    McCormick   v.   "Williams, 

purchaser  at  a  trustee's  sale  under  152  N.  Car.  638,  68  S.  E.  138. 
a  power  may  maintain  an  action  by 
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him  a  deficiency  after  the  sale.  The  mortgagee  in  such  case  need  not 
bring  a  bill  for  specific  performance  of  the  contract  of  purchase."' 

Where  a  trustee  in  a  second  mortgage  with  power  of  sale  ofEered  to 
sell  the  property  and  pay  the  senior  mortgage,  and  made  his  bid  on 
that  basis,  but  not  being  able  to  make  good  his  offer  for  the  reason 
that  the  mortgagor  and  subsequent  judgment  creditors  were  demand- 
ing the  entire  proceeds  of  the  sale  over  and  above  the  amount  re- 
quired to  pay  the  debt  secured  by  the  second  mortgage,  it  was  held 
that  the  offer  or  bid  was  not  a  binding  and  enforcible  obligation.  °* 

It  is  a  sufficient  ezcuse  for  the  purchaser's  declining  to  complete 
his  purchase  that  the  auctioneer  offered  the  property  free  of  incum- 
brances, and  the  purchase  was  made  on  that  understanding,  at  the 
full  value  of  the  property,  when,  in  fact,  the  property  was  incum- 
bered by  prior  mortgages  or  liens,  which  were  not  removed  before  the 
tendering  of  a  deed.*"  In  such  case  the  purchaser  is  entitled  to  re- 
cover, in  an  action  for  money  had  and  received,  the  amount  of  a  de- 
posit made  in  accordance  with  the  terms  of  sale."^ 

But  the  bidder  at  the  sale  is  not  bound  by  his  bid  unless  there  was  a 
memorandum  of  sale  signed  by  him,  or  by  the  auctioneer  acting  as 
the  agent  of  both  parties.'^ 

XIII.    The  Affidavit 

Section  Section 

1904.  Failure  to  make  and  file  affida-    1905.  Affidavit  presumptive  evidence 
vit  of  sale.  of  facts  stated  therein. 

§  1904.  Failure  to  make  and  file  affidavit  of  sale. — ^Where  there  is 
a  statutory  provision  requiring  the  mortgagee  or  trustee  making  the 
sale  to  make  and  file  an  affidavit  reciting  the  facts  and  circumstances 
of  the  sale,  the  provision  should  be  carefully  complied  with.^  But 
neglect  to  make  and  file  an  affidavit  of  sale  does  not  invalidate  it. 
In  Massachusetts,  where  a  statute  provides  that  the  mortgagee,  in 

""Fall  River  Sav.  Bank  v.  Sulli-        ""Cook  v.  Hilliard,  9  Fed.  4.    As 

van,  131  Mass.  537;  Hood  v.  Adams,  to  necessity  of  such  memorandum, 

124    Mass.    481,    26   Am.    Rep.    687;  see  Burke  v.  Haley,  7  111.  614;  Doty 

Wing  V.   Hayford,   124    Mass.   249.  v.  Wilder,  15  111.  407. 

"Brett  V.  Davenport,  151  N.  Car.        'Blake  v.  Dennett,  49  Maine  102; 

56,  65  S.  E.  611;   Mayer  v.  Adrian,  Brouillard  v.   Stimpson,   201   Mass. 

77  N.  Car.  83.  236,  87  N.  E.  493;  Da  Silva  v.  Tur- 

"  SchaefCer  v.  Bond,  70  Md.  480,  17  ner,   166   Mass.   407,  44   N.  E.   532; 

Atl.  375;   Callaghan  v.  O'Brien,  136  Lee  v.  Clary,  38  Mich.  223;    Doyle 

Mass.  378;   Mayer  v.  Adrian,  77  N.  v.  Howard,  16  Mich.  261;   Cowdrey 

Car.  83.  v.  Turner,  85  Hun  451,  66  N.  Y.  St. 

°>  Callaghan  v.  O'Brien,  136  Mass.  207,  32  N.  Y.  S.  889;   Bond  v.  Car- 

378.  roll,  71  Wis.  347,  37  N.  W.  91. 

40 — Jones  Mtg. — ^Vol.  III. 
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case  he  sells  without  a  decree  of  court,  shall,  within  thirty  days  after 
selling  the  property  in  pursuance  of  the  power,  file  a  copy  of  the  no- 
tice and  his  affidavit,  setting  forth  his  acts  in  the  premises  fully  and 
particularly,  in  the  registry  of  deeds,^  it  is  held  that  the  sale  is  good, 
and  the  title  passes  without  complying  with  this  provision,  which  is 
regarded  only  as  directory,  and  not  precluding  other  evidence  of  the 
execution  of  the  power  of  sale.^ 

A  failure  to  file  the  affidavit  required  by  the  statute  does  not  in- 
validate the  sale,*  and  the  necessary  facts  may  be  shown  by  other  com- 
petent evidence.^ 

Under  a  statute  requiring  an  affidavit  of  the  publication  of  the 
notice  of  sale  to  be  made  by  the  printer  of  the  newspaper,  an  affidavit 
by  one  who  states  that  he  is  the  publisher  of  the  paper  is  sufficient, 
as  the  publisher  and  printer  are  presumably  the  same."  Neither  the 
affidavit  nor  its  record  are  necessary  to  the  validity  of  the  purchaser's 
title.  If  the  affidavit  omits  to  state  that  the  notice  was  published 
once  in  each  week,  and  the  paper  in  which  it  was  published  is  er- 
roneously stated,  the  fact  that  the  notice  was  properly  published  may 
be  otherwise  proved.'^  And  if  there  be  no  affidavit  at  all,  the  publi- 
cation of  the  notices  and  the  circumstances  of  the  sale  may  be  proved 
by  common-law  evidence.* 

In  New  York  it  is  also  held  that  the  affidavits  of  publication  and 
affixing  notice  of  sale  are  sufficient  to  pass  the  title  without  being 

» Stat.   1906,  p.   182,  ch.   219,   §  2.  N.  E.  806,  11  L.  R.  A.  (N.  S.)  273, 

» Field  v.  Gooding,  106  Mass.  310;  122  Am.  St.  221. 
Learned  v.  Foster,  117  Mass.  365;  *  Burns  v.  Thayer,  115  Mass.  89; 
Burns  v.  Thayer,  115  Mass.  89.  In  Field  v.  Gooding,  106  Mass.  310; 
the  first  case  cited,  Mr.  Justice  Colt  Johnson  v.  Cocks,  37  Minn.  530,  35 
said:  "The  provision  is  intended  N.  W.  436;  Barnes  v.  Kerlinger,  7 
to  secure  the  preservation  of  evi-  Minn.  82;  Jackson  v.  Young,  5  Cow. 
dence  that  the  conditions  of  the  (N.  Y.)  269,  15  Am.  Dec.  473;  John- 
power  of  sale  named  in  the  deed  son  v.  Day,  2  N.  Dak.  295,  50  N.  W. 
have  been  complied  with.     It  is  for  701. 

the    protection    of  those    claiming  "Field  v.  Gooding,  106  Mass.  310; 

under  the  sale,  and  to  prevent  litiga-  Golcher  v.   Brisbln,   20   Minn.   453; 

tion.     The  title  passes  by  the  sale  Menard  v.   Crowe,    20   Minn.    448; 

and  deed,  and  immediately  vests  in  Wilkerson  v.   Allen,    67    Mo.    502; 

the  purchaser.    It  was  not  the  inten-  Mowry  v.   Sanborn,   68   N.   Y.   153; 

tion  to  make  it  subject  to  a  Condi-  Tuthill  v.  Tracy,  31  N.  Y.  157. 

tion   subsequent,    and   liable   to   be  « Sharp  v.  Daugney,  33  Cal.  513; 

defeated  by  a  failure  of  the  mortga-  Menard    v.    Crowe,    20    Minn.    448; 

gee  to  perform  an  act  which  must  Bunce  v.   Reed,   16   Barb.    (N.   Y.) 

follow  the   conveyance   in  point  of  347. 

time,  and  thus  add  to  the  conditions  '  Golcher  v.  Brisbln,  20  Minn.  453. 

prescribed  by  the  mortgagor  in  the  "Wilkerson  v.  Allen,  67  Mo.  502; 

deed."    See  also  Brouillard  v.  Stimp-  Arnot  v.  McCIure,  4  Den.    (N    Y.) 

son,   202   Mass.  236,   87   N.  E.   493;  41. 
Atkins  v.  Atkins,  195  Mass.  124,  80 
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recorded."  The  fact  of  publication  may  also  be  shown  by  proof  in- 
dependent of  the  aflBdavit.  The  making,  filing,  and  recording  of 
afiidavits  provided  for  by  statute  are  not  in  the  exercise  of  the  power 
of  sale  contained  in  the  mortgage,  which  must  be  strictly  pursued; 
but  they  are  the  mere  evidences  of  the  due  exercise  of  such  power, 
prescribed  for  the  benefit  of  the  purchaser  under  the  power,  and  to 
perfect  his  title  and  perpetuate  the  evidences  of  it.  The  power  is 
fully  exercised  when  the  sale  has  been  regularly  and  duly  made  pur- 
suant to  notice  published  and  served  as  required  by  law.^" 

Yet  it  has  been  held  that  if  the  mortgage  provide  that  an  affidavit 
of  the  proceedings  under  the  power  should  be  recorded  in  a  certain 
county  within  one  year,  and  the  affidavit  be  not  made  and  filed  within 
such  time,  the  sale  will  be  treated  as  a  nuUity.^^ 

If  the  notice  of  sale  under  a  power  of  sale  in  a  mortgage  states  that 
the  premises  will  be  sold  "for  breach  of  the  condition  of  said  mort- 
gage," a  statement  in  the  affidavit  of  sale  included  in  the  deed  to  the 
purchaser,  that  the  sale  was  for  "nonpayment  of  interest  and  taxes" 
when  the  interest  had  been  paid,  will  not  make  the  sale  invalid.^^ 

§  1905.     Affidavit  presumptive  evidence  of  facts  stated  therein. — 

In  order  that  the  affidavit  may  have  the  force  of  presumptive  evidence 
of  the  facts  therein  stated,  it  should  be  made  within  a  reasonable  time 
after  the  sale.  If  made  seven  or  eight  years  after  the  sale,  it  is  not 
such  evidence.^^  To  have  the  effect  of  presumptive  evidence,  more- 
over, the  affidavit  must  show  that  the  requirements  of  law  in  regard  to 
the  sale  have  been  complied  with;  as,  for  instance,  that  service  of 
notice  has  been  made  in  the  manner  prescribed.^*  Even  when  the 
affidavits  are  presumptive  evidence  of  the  facts  required  to  be  stated 
in  them,  they  may  be  controverted  by  the  mortgagor,  or  those  claim- 
ing under  him.^"  Where  the  affidavits  may  be  filed  at  any  time,  it 
would  seem  that  defects  in  the  original  affidavits  may  be  corrected  by 
new  affidavits.  ^°     But  defects  in  the  affidavits  can  not  be  supplied 

"Tuthill  V.  Tracy,  31  N.  Y.  157;  "Mundy  v.  Monroe,  1  Mich.  68. 

Howard  v.  Hatch,  29  Barb.   (N.  Y.)  "Mowry  v.  Sanborn,  65  N.  Y.  581. 

297;    Frink   v.    Thompson,    4   Lans.  An  afladavit  on  information  and  be- 

(N.  Y.)  489.    See  Mowry  v.  Sanborn,  lief  is  insufficient. 

68  N.  Y.  153,  where  the  history  of  '»  Sherman  v.  Willett,  42  N.  Y.  146 ; 

the   legislation   on   this   subject  is  Mowry  v.  Sanborn,  62  Barb.  (N.  Y.) 

given.  223,  7  Hun  380,  68  N.  Y.  153,  72  N. 

"Mowry  v.  Sanborn,  72  N.  Y.  534,  Y.  534,  revg.  11  Hun  545;  Arnot  v. 

revg.  11  Hun  545.  McClure,  4  Denio.  (N.  Y.)  41;   Max- 

"  Smith  V.  Provin,  4  Allen  (Mass.)  well  v.  Newton,  65  Wis.  261,  27  N. 

516.  W.  31. 

"Da  Silva  v.  Turner,   166  Mass.  "Bunce  v.  Reed,  16  Barb.  (N.  Y.) 

407,  44  N.  B.  532.  347. 
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after  the  commencement  of  an  action  in  wliich  they  are  material' 
for  the  support  of  the  title.  The  parties  must  stand  on  the  afiBdavits 
as  they  were  at  the  time  of  bringing  the  suit.^'^ 

An  affidavit  of  sale  made  by  the  auctioneer  at  the  sale  does  not 
have  the  same  probative  force  in  an  action  of  ejectment  as  an  affida- 
vit made  by  the  person  authorized  by  statute  to  make  it.^' 

The  mortgagee  is  accountable  for  the  full  amount  bid  at  the  sale  if 
he  completes  it  by  a  conveyance,  whether  he  actually  receives  the 
purchase-money  or  not.  His  affidavit  need  not  state  the  rendering  of 
an  account,  or  the  disposition  that  has  been  made  of  the  purchase- 
money.^°  Where  the  whole  estate  is  sold,  the  purchase-money  is 
properly  applicable  to  the  payment  of  any  prior  incumbrances  upon 
the  property,  as  well  as  the  mortgage  under  which  the  sale  is  made, 
so  far  as  it  will  go;  and  it  is  only  in  case  the  consideration  of  the 
sale  exceeds  the  amount  of  such  incumbrances  that  he  is  accountable 
for  a  surplus.  A  second  or  subsequent  mortgagee  is  not  estopped, 
by  the  recital  in  his  affidavit  of  sale  of  the  amount  for  which  the 
•  sale  was  made,  to  show  that  the  sale  was  in  fact  of  the  whole  estate, 
and  that  less  than  the  whole  amount  of  the  incumbrances  was  re- 
ceived.'"' 

A  mistake  made  in  the  recitals  of  an  affidavit  of  sale  may  be  cor- 
rected in  a  subsequent  affidavit  made  several  months  after  the  sale.^^ 

XIV.    Setting  Aside  and  Waiving  Sale 

Section  Section 

1906.  General  considerations.  1911.  Fraud  and  deceit. 
1906a.  Military  occupation  of  prem-     1912.  Conduct  of  purchaser. 

Ises  at  time  of  sale  ground     1913.  Purchaser  with  knowledge  of 
for  relief.  validating   circumstances. 

1907.  Sale  void  or  voidable  for   ir-     1914.  Purchase  by  agent  without  au- 

regularity.  thority. 

1908.  Sale   made   without   leave  of    1914a.  Effect  of  absence  of  competi- 

bankrupt  court.  tion  in  bids. 

1909.  Allowing  property  to  be  sacri-    1915.  Inadequacy  of  price. 

flced.  1915a.  Auctioneer  without  license. 

1910.  Secret   agreement  to   prevent 

competition. 


"  Dwight  V.  Phillips,  48  Barb.  (N.  "  Deutsch  v.  Haab,  135  App.  Dlv. 

y.)  116;  Mowry  v.  Sanborn,  7  Hun  756,  119  N.  Y.  S.  911. 

(N.  Y.)  380.    But  see  Mowry  v.  San-  "Childs  v.  Dolan,  5  Allen  (Mass.) 

born,  62  Barb.  223,  65  N.  Y.  581,  11  319. 

Hun  545,  68  N.  Y.  153.    In  the  last  '"Alden  v.  Wilkins,  117  Mass.  216. 

report  it  was  declared  that  defects  As  to  immaterial  error  in  affidavit 

in  an  affidavit  of  service  of  notice  see  Lewis  v.  Jackson,  165  Mass.  481, 

upon  the  mortgagor  might  be  sup-  43  N.  E.  206. 

Dlied  by  parol  evidence.  ^Ottow  v.  Fries,  20  N.  Dak.  86, 

126  N.  W.  503. 
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Section 

1916.  Sale  waived  by  extending  time 

of  redemption. 

1917.  Promise  to  allow  mortgagor  to 

repurchase. 

1918.  Effect  of  suit  for  second  in- 

stalment. 


Sectioit 

1919.  Not  waived  by  subsequent  en- 

try to  foreclose. 

1920.  Waiver  by  agreement. 
1920a.  Ratification  and  estoppel. 

1921.  Relief  in  equity  only. 

1922.  Delay. 

1922a.  Pleading  and  evidence. 


§  1906.  General  considerations. — A  mortgagee  or  trustee,  in  the 
exercise  of  a  power  of  sale,  must  act  fairly,  and  is  under  very  much 
the  same  obligation  to  other  parties  in  interest  as  a  trustee  in  other 
cases.^  So  far  as  other  persons  are  interested  in  the  property  the 
power  is  regarded  as  a  trust,  and  the  mortgagee  is  treated  as  a  trustee 
in  the  exercise  of  it.  Tairness  and  good  faith  are  demanded  of  him.^ 
The  grounds  for  setting  aside  a  sale  under  a  power  are  not  merely 
those  which  are  recognized  as  sufficient  for  setting  aside  a  foreclosure 
sale  made  under  proceedings  in  equity;*  but  there  are  also  others 
which  arise  from  the  trust  relation  in  which  the  mortgagee  acts  in 
conducting  the  proceedings.*     A  mortgagor  can  not  move  to  affirm 


iMattbie  v.  Edwards,  2  Coll.  465, 
480.  "I  apprehend,"  says  Vice- 
Chancellor  Bruce,  "that  a  mortgagee 
having  a  power  of  sale  can  not,  as 
between  him  and  the  mortgagor,  ex- 
ercise it  in  a  manner  merely  arbi- 
trary, but  is,  as  between  them, 
bound  to  exercise  some  discretion, 
not  to  throw  away  the  property,  but 
to  act  in  a  prudent  and  businesslike 
manner,  with  a  view  to  obtain  as 
large  a  price  as  may  fairly  and 
reasonably,  with  due  diligence  and 
attention,  be  under  the  circum- 
stances obtainable."  This  statement 
of  a  general  principle  is  undoubtedly 
correct,  though  in  the  application  of 
it  to  the  case  in  hand  the  Vice- 
Chancellor  was  subsequently  over- 
ruled in  Jones  v.  Matthie,  11  Jur. 
504.  In  Orme  v.  Wright,  3  Jur.  19, 
Lord  Langsdale  said:  "A  trustee 
should  use  all  the  means  in  his 
power  to  get  the  fairest  and  best 
price  for  the  property." 

=  Ellsworth  V.  Lockwood,  42  N.  Y. 
89;  Jencks  v.  Alexander,  11  Paige 
(N.  Y.)  619,  624.  See  also  Littell 
V.  Grady,  68  Ark.  584;  Equitable 
Trust  Co.  V.  Fisher,  106  III.  189; 
Webber  v.  Curtiss,  104  111.  309;  Wal- 
ler V.  Arnold,  71  111.  350;  Weld  v. 
Bees,  48  111.  428,  437;   Longwith  v. 


Butler,  8  111.  32;  Rounsavell  v.  Cro- 
foot,  4  111.  App.  671;  Wicks  v.  West- 
cott,  59  Md.  270;  Chappell's  Case,  32 
Md.  166;  Grover  v.  Fox,  36  Mich. 
461;  Soule  v.  Ludlow,  3  Hun  (N. 
Y.)  508,  6  T.  &  C.  24. 

'Leet  V.  McMaster,  51  Barb.  (N. 
Y.)  236;  Hubbell  v.  Sibley,  5  Lans. 
(N.  Y.)  51;  Atkinson  v.  Washing- 
ton and  Jefferson  College,  54  W.  Va. 
32,  46  S.  E.  253. 

*The  obligations  of  a  mortgagee 
in  the  exercise  of  the  power  aro 
forcibly  declared  by  Mr.  Justice 
Wells  of  Massachusetts.  "One  who 
undertakes  to  execute  a  power  of 
sale  is  bound  to  the  observance  of 
good  faith  and  a  suitable  regard  for 
the  interests  of  his  principal.  He 
can  not  shelter  himself  under  a  bare 
literal  compliance  with  the  condi- 
tions imposed  by  the  terms  of  the 
power.  He  must  use  a  reasonable 
degree  of  effort  and  diligence  to  se- 
cure and  protect  the  interests  of  the 
party  who  intrusts  him  with  the 
power.  A  stranger  to  his  proceed- 
ings, finding  them  all  correct  in 
form,  and  purchasing  in  good  faith, 
may  not  be  affected  by  his  unfaith- 
fulness. But  whenever  his  proceed- 
ings can  be  set  aside  without  in- 
justice to  innocent  third  parties,  it 
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the  sale  in  part  and  to  disaflSrm  in  part." 

But  only  the  mortgagor  or  some  one  claiming  tinder  him  can  im- 
peach a  sale  under  the  power.  It  can  not  be  called  in  question  by  a 
stranger."  It  may  be  set  aside  by  the  mortgagor's  heirs  and  personal 
representatives/'  by  a  purchaser  of  the  equity  of  redemption,^  or  by 
the  party  injured  thereby.*  Thus  it  is  held  that  the  grantee  in  a 
deed  of  mortgaged  property  has  such  an  interest  as  to  give  him  at 
least  a  prima  facie  right  to  question  the  validity  of  a  sale  under  a 
power  contained  in  the  mortgage.^"  A  junior  incumbrancer  will  be 
protected  by  courts  of  equity,  the  same  as  mortgagors,  from  fraudu- 
lent sales.  ^^ 

A  sale  of  the  entire  property,  including  the  homestead,  when  the 
property  other  than  the  homestead  should  have  been  first  sold,  as  de- 
manded by  the  widow  of  the  trustor,  can  only  be  taken  advantage  of 
by  such  widow.^^  But  a  creditor  whose  judgment  is  inferior  to  the 
mortgage  can  not,  by  levy  of  an  execution,  subject  property  held  by 
the  mortgagee  under  a  title  voidable  because  purchased  at  his  own  sale 
under  the  power.^^ 

The  right  to  disaffirm  a  sale  does  not  partake  of  the  nature  of  the 
estate  or  interest  giving  rise  to  it,  but  is  the  product  of  the  trust  re- 
lation under  which  the  vending  mortgagee  performs  the  duty  raised 
by  the  terms  of  the  instrument  of  mortgage  with  due  regard  to  the 
interests  of  the  cestui  que  trust.^^ 

A  sale  will  not  be  set  aside  because  of  anything  pertaining  to  the 
original  terms  of  the  mortgage,  if  they  are  such  that  they  can  be 

will  be  done  upon  proof  that  they  son  v.  Racey,  3  Sandf.  Ch.  (N.  Y.) 

have  been  conducted  in  disregard  of  60;  Russell  v.  Roberts,  121  N.  Car. 

the  rights  of  the  donor  of  the  power.  322,  28  S.  B.  406;    Spencer  v.  Lee, 

When  a  party  who  is  intrusted  with  19  W.  Va.  179. 

a  power  to  sell  attempts,  also,  to  '  Brewer  v.  Harrison,  27  Colo.  349, 

become  the  purchaser,  he  will    be  62  Pac.  224;  Grover  v.  Hale,  107  111. 

held  to  the  strictest  good  faith  and  6S8.    But  see  Lazarus  v.  Caesar,  154 

the  utmost  diligence  for  the  protec-  Mo.  199,  57  S.  W.  751. 

tion  of  the  rights  of  his  principal."  "Humboldt  Sav.  Bank  v.  McClev- 

Montague  v.  Dawes,  14  Allen  (Mass.)  erty,  161  Cal.  285,  119  Pac.  82. 

369.     See  also  Briggs  v.  Briggs,  135  ^»  Shaw  v.  Smith,  107  Md.  523,  69 

Mass.  306;    Thompson  v.  Heywood,  Atl.  116. 

129  Mass.  401;  Hood  v.  Adams,  124  "Hayes  v.  Pace,  162  N.  Car.  288, 

Mass.  481,  26  Am.  Rep.  687.  78  S.  E.  290. 

"Austin  V.   Stewart,  126  N.  Car.  "Weber  v.   McCleverty,  149  Cal. 

625,  36  S.  E.  37.  316,  86  Pac.  706. 

"Williams  V.  J.  P.  Williams  Co.,  » Williams  v.  J.  P.  Williams  Co., 

122  Ga.  178,  50  S.  E.  52;   Wormell  122  Ga.  178,  50  S.  E.  52. 

V.  Nason,  83  N.  Car.  32.  "Pitts     v.     American     Freehold 

'Doniphan   Lumber   Co.   v.   Wen-  Land  Mtg.  Co.,  157  Ala.  56,  47  So. 

zel,  94  Ark.  149, 126  S.  W,  710;  Dob-  242;  Garland  v.  Watson,  74  Ala.  323. 
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legally  enforced.^  =  Thus  a  sale  will  not  be  set  aside  because  the  terms 
of  the  mortgage  loan  were  hard  and  the  interest  high,^^  or  usurious.^' 
But  a  sale  made  under  a  mortgage  which  is  void  for  want  of  any 
consideration  may  be  set  aside,^*  and  there  can  be  no  valid  sale  after 
the  debt  secured  by  the  mortgage  has  been  paid.^* 

A  sale  will  not  be  allowed  to  stand  if  it  was  made  without  the  re- 
quired notice,^"  or  if  it  was  made  before  the  mortgage  debt  was  due.^^ 
A  foreclosure  sale  to  the  mortgagee  will  be  set  aside  where  a  condi- 
tion precedent  to  the  delivery  by  the  mortgagee's  agent  of  the  mort- 
gage and  note  secured  was  not  complied  with,  so  that  there  was  no 
legal  delivery  of  the  mortgage;  or  where  the  mortgagee  had  not  per- 
formed his  part  of  the  contract  so  as  to  entitle  him  to  a  foreclosure.^^ 

A  sale  will  not  be  set  aside  simply  upon  the  ground  that  at  the  time 
of  the  sale  the  property  was  incumbered  by  other  mortgage  liens  and 
by  judgment  liens,  especially  when  it  appears  that  there  is  no  uncer- 
tainty or  controversy  as  to  the  amounts  and  priorities  of  such  liens.^^ 
But  it  is  incumbent  upon  the  mortgagee  or  trustee,  in  announcing  at 
the  sale  the  amount  of  such  prior  liens,  to  see  that  his  statement  is 
approximately  accurate,  and  in  nowise  misleading.^*  If  a  mortgagee 
at  the  sale  insists  upon  the  validity  of  a  chattel  mortgage  for  the  same 
debt  of  machinery  attached  to  the  mortgaged  land,  which  the  mort- 
gagee had  agreed  to  cancel,  leaving  the  machinery  as  part  of  the  realty, 
and  he  buys  at  the  sale,  the  mortgagor  may  have  a  subsequent  sale 
under  the  chattel  mortgage  set  aside.^' 

A  sale  conducted  in  entire  good  faith,  and  in  strict  compliance  with 
the  terms  of  the  power,  or  in  conformity  with  the  directions  of  a 
court  directing  the  sale,  will  not  be  set  aside  merely  because  the  re- 
sult of  the  sale  is  accidentally  a  hardship  upon  the  mortgagor,  but  a 

"Neal  V.  Bleckley,  36  S.  Car.  468,  "^  Sullivan  v.  McLaughlin,  99  Ala. 

15  S.  E.  733.  60,  11  So.  447. 

"Robinson  v.  Amateur  Assn.,  14  ^ Davis  v.  Bower,  29  Colo.  422,  68 

S.  Car.  148.     See  also  Vahey  v.  Big-  Pac.  292. 

Blow,  208   Mass.   89,   94   N.   E.   249;  ^Lallance  v.   Fisher,   29   "W.   Va. 

Learned  v.  Geer,  139  Mass.  31,  29  N.  512,  2  S.  E.  775. 

B.  215.  ^  Wicks  v.  Westcott,  59  Md.  271. 

"Grove  v.   Great  Northern  Loan  ^"Dohm  v.  Haskin,  88  Mich.    144, 

Co.,  17  N.  Dak.  352,  116  N.  "W.  345.  50  N.  W.  108.    The  insistence  at  the 

"Walker  v.  Carleton,  97  111.  582.  sale  of  the  validity  of  the  chattel 

"Liddell  v.  Carson,  122  Ala.  518,  mortgage,  and    the    threat  to  fore- 

26  So.  133;  Coler  v.  Barth,  24  Colo,  close  it,  might  well  deter  the  mort- 

31,  48  Pac.  656.  gagor    from    bidding    at   the    sale. 

'"Swain  V.  Lynd,  74  Minn.  72,  76  This  was  evidently  what  the  mort- 

N.  W.  758.  gagee  intended,  and  his  object  was 

accomplished. 
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legitimate  result  from  his  contract;^*  thus  the  court  will  not  set  aside 
BTicli  a  sale  because  there  was  only  one  bidder  at  the  sale  and  the  prop- 
erty was  sold  for  less  than  its  value.^^  The  fact  that  the  debtor  was 
ill  at  the  time  of  the  sale  under  the  deed  of  trust,  and  soon  afterward 
died,  is  not  a  ground  for  setting  aside  the  sale.^*  Xor  is  it  a  ground 
for  setting  aside  a  sale  that  it  was  held  during  Christmas  week,  the 
day  of  the  sale  being  neither  Sunday  nor  a  holiday.^^  Where  a  power 
in  a  mortgage  is  to  continue  as  long  as  any  part  of  the  mortgage  debt 
remains  unpaid,  it  can  be  exercised  in  spite  of  the  pendency  of  a  bill 
to  redeem  as  long  as  the  sum  due  on  the  mortgage  has  not  been  paid 
or  actually  tendered.  A  sale  made  under  such  conditions  can  not  be 
set  aside.*" 

A  judgment  that  a  certain  sale  of  mortgaged  property  under  a 
power  contained  in  a  mortgage,  and  a  sheriff's  certificate  based  on 
the  sale,  are  null  and  void,  and  that  the  party  claiming  under  such 
certificate  has  no  title  to  the  property  is  no  bar  to  an  action  subse- 
quently brought  to  foreclose  the  mortgage.*^ 

§  1906a.  Military  occupation  of  premises  at  time  of  sale  ground  for 
relief. — Military  occupation  of  the  mortgaged  premises  at  the  time 
of  the  sale  under  the  power,  which  prevented  any  inspection  by  possi- 
ble bidders,  would  be  a  ground  for  setting  the  sale  aside.  "The  prem- 
ises were  guarded  by  soldiers  who  surrounded  the  buildings.  The 
mere  privilege  of  access,  when  incumbered  with  such  rigorous  scru- 
tiny can  scarcely  be  called  either  open  or  general;  and  it  seems  to  us 
that  it  would  be  impossible  to  procure  under  such  circumstances  a 
fair  sale  when  free  competition  was  obstructed  by  a  barrier  so  im- 
passable as  the  bayonet.'* 

§  1907.  Sale  void  or  voidable  for  irregularity. — ^Whether  a  sale  is 
void  or  voidable  only  by  reason  of  any  irregularity  depends  upon  the 
nature  of  the  irregularity.'*    The  sale  will  not  be  void  for  irregularir 

=« Hunter  v.  Mellen,  127  Ala.  343,  ''Bowles  v.  Brauer,  89    Va.    466, 

20  So.  468;    Savings  and  Loan  So-  16  S.  E.  356. 

clety  V.  Burnett,  106  Cal.  514,  39  Pac.  "  Mutual  Fire  Ins.  Co.  V.  Barker, 

922;   Dunn  v.  McCoy,  150  Mo.  548,  17  App.  D.  C.  205. 

B2  S.  "W.  21.  ="'  Stevens  v.  Shannahan,    160  m. 

"Copelan  v.   Sohn   (W.  Va.),  82  330,  43  N.  E.  350. 

S.  E.  1016.    See  also  Harmon  v.  Do-  "  Lindgren  v.  Lindgren,  73  Minn, 

than  Nat.  Bank  (Ala.),  64  So.  621;  90,  75  N.  W.  1034. 

Roby  V.  Smith  (Mo.),  168  S.  W.  965.  *"  Green  v.  Alexander,  7  D.  C.  147. 

See  ante  §  1914a.  ''Ehrman    v.    Alabama    Mineral 

Land  Co.,  109  Ala.  472,  20  So.  112. 
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ties  or  defects  not  going  to  the  right  to  exercise  the  power  of  sale,"* 
or  for  irregularities  not  affecting  the  substantial  rights  of  the  par- 
ties." °  But  a  sale  before  the  happening  of  the  condition  precedent 
to  the  right  to  sell  is  void.""  A  mortgagee  of  land,  when  there  has 
been  no  default  or  breach  of  the  conditions  of  the  mortgage,  can  not 
sell  the  land  under  the  usual  power  of  sale  contained  in  a  mortgage, 
so  as  to  pass  a  good  title  even  to  a  bona  fide  purchaser  for  value,  or 
to  any  subsequent  purchaser  from  him.  An  action  may  be  maintained 
by  a  mortgagor  of  land  against  the  mortgagee  for  the  wrongful  execu- 
tion of  a  power  of  sale  in  the  mortgage,  whether  a  subsequent  pur- 
chaser from  the  purchaser  at  the  sale  took  a  good  absolute  title  or 
not;  and  the  plaintiff,  if  he  so  elects,  may  recover  full  damages  of  the 
defendant,  whether  he  can  or  can  not  redeem  the  premises  from  such 
purchaser.  If  the  damages  recovered  are  paid,  the  effect  is  to  make 
the  title  of  the  purchaser  under  the  foreclosure  sale  or  that  of  a  sub- 
sequent purchaser  from  him  good  against  the  mortgagor.  Chief  Jus- 
tice Field,  delivering  the  opinion  in  this  case,"^  said:  "On  principle 
we  think  it  must  be  considered  that  in  this  commonwealth  a  mort- 
gagee, when  there  has  been  no  default  or  breach  of  the  conditions  of 
the  mortgage,  can  not  sell  the  land  mortgaged  under  the  usual  power 
of  sale  contained  in  a  mortgage  so  as  to  pass  a  good  title  even 
to  a  bona  iide  purchaser  for  value,  or  to  any  subsequent  pur- 
chaser from  him.  The  mortgagor  undoubtedly,  by  laches  or  by 
acts  amounting  to  an  estoppel,  may  be  prevented  from  contesting 
the  validity  of  such  a  title.  He  may  ratify  the  sale  and  the  deed  given 
under  the  power  of  sale  by  parol.  Mclntyre  v.  Park,  11  Gray  (Mass.) 
102.  The  argument  certainly  is  strong  that  a  bona  fide  purchaser  for 
value  ought  to  be  protected  in  his  title  by  what  appears  on  the  record 
in  the  registry  of  deeds,  in  the  absence  of  knowledge  to  the  contrary; 
but  the  argument  is,  we  think,  stronger  that  a  mortgagor  should  not 
be  deprived,  without  his  knowledge  and  assent,  of  his  equity  of  re- 

'*  Springfield   Engine   &c.     Co.     v.  60;    Markwell  v.  Markwell,  157  Mo. 

Donovan,  120  Mo.  423,  25  S.  W.  536;  326,  57  S.  W.  1078;   Dunn  v.  McCoy, 

Freeman  v.  Moffitt,  119  Mo.  280,  25  150    Mo.    548,   52    S.   "W.    21;    Farm 

S.  W.  87;  Missouri  Fire  Clay  Works  Land   Co.   v.   St.   Rayner,   73   Nebr. 

V.  Ellison,  30  Mo.  App.  67;  Lunsford  319,  102  N.  W.  610;   Grove  v.  Great 

V   Speaks'  112  N.  Car.  608,  17  S.  E.  Northern  Loan  Co.,  17  N.  Dak.  352, 

430.  116  N.  W.  345,  138  Am.  St.  707. 

"  Burns  v.  Middleton,  104  111.  411;  '"  Pierce  v.  Grimley,  77  Mich.  273, 

Booth  V.  Wiley,  102  111.  84;  Watson  43  N.  W.  932.     See  also  Sullivan  v. 

V.  Sherman,  84  111.  263;   Johnson  v.  McLaughlin,  99  Ala.  60,  11  So.  447. 

Visnuskki,  72  111.  591;  Weir  v.  Jones,  "Rogers  v.  Barnes,  169  Mass.  179, 

84  Miss.  602,  36  So.  533;   Hendricks  184,  47  N.  E.  602. 
V.  Calloway,  211  Mo.  536,  111  S.  W. 
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demption  by  a  sale  under  a  power  contained  in  a  mortgage  which 
authorizes  a  sale  only  in  case  of  a  default,  when  there  has  been  no 
default.  A  majority  of  the  court,  however,  do  not  think  that  the  de- 
cision of  this  case  necessarily  depends  upon  the  question  whether  the 
subsequent  purchaser  took  a  good,  absolute  title  or  not." 

The  distinction  is  taken  that  when  a  power  directs  the  doing  of  a 
specified  thing  in  a  particular  manner,  and  there  has  been  a  total  fail- 
ure to  comply  with  the  direction,  the  execution  of  the  power  is  void. 
Pailure  to  comply  with  a  statute  prescribing  the  contents  of  the  notice 
renders  the  sale  void.''  A  sale  by  a  substituted  trustee  in  a  deed  of 
trust  not  appointed  by  court  or  in  accordance  with  the  deed  is  void.'* 
Thus  a  sale  without  publication  of  notice  in  certain  newspapers  speci- 
fied in  the  power  was  held  void.*"  But  when  the  mode  and  manner  of 
the  notice  of  sale,  or  of  the  place  of  it,  is  left  to  the  discretion  of  the 
trustee,  and  it  appears  that  there  has  been  an  honest,  though  mis- 
taken, exercise  of  his  judgment  in  respect  to  these  matters,  the  sale 
is  not  regarded  as  absolutely  void,  but  is  voidable  only  at  the  election 
of  the  parties  interested.^^  The  burden  is  upon  the  party  who  asks 
a  court  of  equity  to  set  aside  a  sale,  on  the  ground  that  it  was  not 
duly  advertised  and  properly  made,  to  establish  such  ground  by  satis- 
factory proof. *^  And  so,  if  the  objection  to  the  sale  is  that  the  mort- 
gagee without  authority  in  the  mortgage  or  otherwise  became  the 
purchaser,  so  long  as  such  sale  stands,  and  no  aflSrmative  legal  steps 
are  taken  to  avoid  it,  such  purchaser  must  be  regarded  as  the  owner 
of  the  land,^'  having  both  the  legal  and  equitable  title.  The  sale  is 
voidable  only  upon  proceedings  by  the  mortgagor,  or  some  one  claim- 
ing under  him,  taken  within  a  reasonable  time  after  the  sale. 

Where  by  statute  a  mortgagee  is  authorized  to  purchase  at  his  own 
sale  fairly  and  in  good  faith,  his  sale  to  himself  will  be  set  aside 
where  it  appears  that  the  mortgagee  instituted  and  conducted  the 
foreclosure  proceedings,  not  for  the  purpose  of  securing  his  pay,  but 

^Peaslee  v.  Ridgway,    82    Minn.  942;    Hamilton   v.    Stephenson,    106 

288,  84  N.  W.  1024;   Swain  v.  Lynd,  Va.  77,  55  S.  E.  577;  Reed  v.  Bach- 

74  Minn.  72,  76  N.  W.  958.  man,  72  W.  Va.  483,  78  S.  E.  695; 

="  McNeill  V.  Lee,  79  Miss.  455,  30  Shea  v.  Ballard,  61  W.  Va.  255,  56 

So.    821;    Lucas    v.    Am.    Freehold  S.  E.  472,  123  Am.  St.  981.    See  ante 

Mtg.  Co.,  72  Miss.  366,  16   So.  358.  §§  1830,  1895. 

"Bigler  v.  "Waller,   14  Wall.    (U.        ''Hamhrick  v.  New  England  Mtg. 

S.)  297,  20  L.  ed.  891.  Sec.  Co.,  100  Ala.  551,  13  So.  778; 

"  Ingle  V.  Culbertson,  43  Iowa  265,  American    Mtg.    Co.    v.    Turner,    95 

273.  Ala.  272,  11  So.  211;  American  Mtg. 

"  Lallance   v.   Fisher,   29   W.   Va.  Co.  v.  Sewell,  92  Ala.  163,  9  So.  143. 

512,  2  S.  E.  775.     See  also  Jobert  See  also  Canty  v.  Bixler  (Ala.),  64 

v.  Wagner,  147  Mich.  409,  110  N.  W.  So.  583. 
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for  the  purpose  of  securing  title  to  the  land  without  the  mortgagor's 
knowledge;  that  he  selected  a  newspaper  published  in  another  city 
for  the  publication  of  his  notice,  and  thereby  succeeded  in  keeping 
probable  or  possible  bidders  and  the  mortgagors  in  ignorance  of  the 
fact  of  foreclosure;  that  he  purposely  refrained  from  asking  for  the 
money  due  him;  that  he  discouraged  at  least  one  possible  bidder  by 
telling  him  that  he  thought  there  was  nothing  in  it,  and  that  he  would 
have  to  bid  it  ofE  himself  to  get  his  money ;  that  he  swelled  the  amount 
of  the  claim  in  his  notice  by  including  the  principal,  which  was  not 
yet  due,  and  by  including  also  a  solicitor's  fee,  when  his  alleged  em- 
ployment of  a  solicitor  was  merely  nominal;  that  he  made  no  efEort 
to  obtain  a  bidder,  but  bid  ofE  the  property  at  about  one-sixth  of  its 
real  market  value,  and  much  less  than  he  himself  knew  was  its  true 
value.** 

Where  the  mortgagee  purchases  the  property  at  foreclosure  sale 
for  less  than  its  value,  the  mortgagee  may  pursue  his  remedy  to  have 
the  sale  set  aside  or  he  may  sue  to  recover  the  difference  between  the 
sale  price  and  the  value  of  the  property.*^ 

Where  by  statute  it  was  required  that  the  mortgagee  make  a  re- 
port of  the  sale  to  the  court  having  chancery  Jurisdiction  where  the 
sale  was  made  which  was  authorized  to  hear  and  decide  any  objection 
thereto,  failure  to  file  the  mortgage  notes  with  the  court  was  held  not 
to  render  the  sale  invalid.*" 

A  sale  by  a  mortgagee  of  an  undivided  interest  in  the  mortgaged 
premises  although  not  authorized  by  the  mortgage  is  not  absolutely 
void  but  voidable  only.*^  So  a  failure  on  the  part  of  the  trustee  to 
publish  notice  for  the  proper  length  of  time  does  not  prevent  a  pur- 
chaser at  the  sale  from  acquiring  the  legal  title  to  the  property.  This 
legal  title,  however,  would  be  subject  to  an  equitable  right  of  redemp- 
tion in  -the  grantor.** 

§  1908.  Sale  made  without  leave  of  bankrupt  court. — The  subse- 
quent bankruptcy  of  the  mortgagor  does  not  affect  the  validity  of  a 
power  of  sale  in  a  mortgage  or  deed  of  trust,  as  the  assignee's  rights 

"Newman  v.  Ogden,  82  Wis.  5S,  "Ehrman    v.    Alabama     Mineral 

51  N.  "W.  1091,  partly  in  the  words  Land  Co.,  109  Ala.  478,  20  So.  112. 

of  Winslow,  J.  "  Springfield  Engine  and  Thresher 

« Warren  v.  Susman  (N.  Car.),  84  Co.  v.  Donovan,  120  Mo.  423,  25  S. 

S.    E.    760;    Rohrer    v.    Strickland  W.   536;    Kennedy  v.   Siemers,   120 

(Va.),  82  S.  E.  711.  Mo.  73;  Fowler  v.  Carr,  63  Mo.  App. 

«  Heider  v.  Bladen,  83  Md.  242,  34  486. 
Atl.  836. 
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are  subject  to  those  of  the  mortgagee.^"  But  when  the  owner  of  the 
equity  of  redemption  becomes  bankrupt,  and  foreclosure ,  proceedings 
are  subsequently  instituted  in  a  state  court  against  the  objection  of 
the  assignee,  or  an  attempt  is  made  to  foreclose  by  a  sale  under  a 
power,  the  proceedings  are  void  unless  made  with  leave  of  the  bank- 
rupt court.^"  But  the  fact  that  a  subsequent  mortgagee  is  a  bankrupt 
is  no  objection  to  the  execution  of  a  power  of  sale  in  a  prior  mort- 
gage." 

§  1909.  Allowing  property  to  be  sacrificed. — The  fact  that  property 
at  a  sale  under  power  is  sold  at  a  great  sacrifice  is  no  ground  for  set- 
ting the  sale  aside,  if  it  was  regular  and  properly  conducted.  °^  A 
mortgagee  with  power  to  sell,  or  holding  under  an  absolute  convey- 
ance, must  sell  fairly  and  for  the  best  price  he  can  obtain.  He  has  no 
right  to  sell  for  a  price  sufficient  to  pay  his  claim  without  reference 
to  the  value  of  the  property.  A  purchaser  who  knows  that  the  mort- 
gagee is  sacrificing  the  property  for  a  small  fraction  of  its  value  is 
not  an  innocent  purchaser,  and  will  only  occupy  the  position  of  an 
assignee  of  the  mortgage  debt.°'  If  a  trustee  permits  property  to  be 
sacrificed  by  a  sale  for  a  small  fraction  of  its  value,  as  where  prop- 
erty worth  from  five  thousand  to  eight  thousand  dollars  is  sold  for 
one  thousand  dollars,  the  sale  will  be  set  aside  on  timely  application.^* 

But  where  property  sells  for  two-thirds  of  its  value,  and  the  sale  is 
unattended  by  fraud,  the  inadequacy  of  price  does  not  authorize  the 
setting  aside  of  the  sale,^°  but  where  the  property  sold  for  two-thirds 
of  its  value,  and  at  least  one  purchaser  was  kept  away  from  the  sale 

"Long  V.  Rogers,  6  Biss.   (U.  S.)  the  parties  intend  that  the  trustee 

416;  Hall  v.  Bliss,  118  Mass.  554,  19  shall  be  a  nose  of  wax,  a  mere  flgure- 

Am.  Rep.  476;   McGready  v.  Harris,  head,  in  the  hands  of  the  creditor 

54  Mo.  137;   Dixon  v.  Wart,  3  Mer.  and   of   the   auctioneer."     See   also 

321.  Humboldt  Savings  Bank  v.  McClev- 

"Mackubin  v.   Boarman,   54   Md.  erty,  161  Cal.  285,  119  Pac.  82;  Chil- 

384;      Hutchings     v.     Muzzy     Iron  ton  v.  Brooks,  69  Md.  584,  16  Atl. 

"Works,  6  Chicago  L.  N.  27;    In  re  273;   Horsey  v.  Hough,  38  Md.  130; 

Brinkman,  7  N.  Bank.  R.  421.     See  Middleton  v.  Baker  (Mo.),  171  S.  W. 

ante   §§   1231-1236.  328;    Harlin  v.  Nation,  126  Mo.  97, 

"Long  V.  Rogers,  6  Biss.  (U.  S.)  27  S.  W.  330;   Holdsworth  v.  Shan- 

416.  non,  113  Mo.  508,  21  S.  W.  85;    35 

'"'Haines  v.  Cowles,  16  N.  Car.  420.  Am.  St.  719;    Beacon  Hill  Land  Co. 

»»Runkle  v.  Gaylord,  1  Nev.  123.  v.  Bow'en,  33  R.  I.  404,  82  Atl.  81; 

In  this  case  the  price  obtained  was  Stacy  v.   Smith,  9   S.   Dak.   137,   68 

about  a  third  of  the  value  of  the  N.  W.  198;  Meath  v.  Porter,  9  Heisk. 

estate,  and  five  months'  rent  of  it  (Tenn.)  224. 

was  sufScient  to  pay  the  debt.  ""Weld  v.  Rees,  48   111.   428.   See 

"  Vail  V.  Jacobs,  62  Mo.  130,  per  also  Klein  v.  Glass,  53  Tex.  37. 
Sherwood,  J.    "Neither  the  law  nor 
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through  the  direct  agency  of  the  mortgagee,  the  sale  was  vacated."® 
All  that  is  required  of  the  trustee  or  mortgagee  making  the  sale 
is  that  a  reasonahle  effort  be  made  to  prevent  a  sacrifice,  and  if  it  is 
through  the  mortgagor's  fault  that  the  land  is  bid  ofE  for  less  than 
has  previously  been  offered  for  it,  the  mortgagor  is  in  no  position  to 
complain  of  inadequacy  of  price."^ 

When  the  notices  provided  for  by  the  power  have  been  properly 
given,  and  there  is  no  fact  underlying  the  formal  proceedings  show- 
ing bad  faith  on  the  part  of  the  mortgagee,  the  mortgagor  can  not 
have  relief  from  the  sale,  although  through  his  own  mistake  or  negli- 
gence he  failed  to  attend  the  sale  or  to  protect  his  interest.  A  court 
of  equity  will  not  open  a  sale  for  any  such  reason."' 

Not  only  is  the  mortgagee's  misconduct  in  conducting  the  sale  a 
ground  for  setting  the  sale  aside,  but  it  may  be  also  a  ground  for  an 
action  at  law  by  the  mortgagor  against  the  mortgagee  for  loss  sus- 
tained by  such  misconduct.  Thus  a  mortgagor  who  has  conveyed  his 
equity  of  redemption,  and  who  after  a  sale  under  the  power  is  obliged 
to  pay  a  deficiency,  may  maintain  an  action  at  law  against  the  mort- 
gagee to  recover  a  loss  sustained  through  the  misconduct  of  the  latter 
in  so  conducting  the  sale  that  the  mortgagor  was  obliged  to  pay  a  de- 
ficiency."" 

§  1910.  Secret  agreement  to  prevent  competition. — The  sale  is 
avoided  by  a  secret  arrangement  to  prevent  competition.  Every  per- 
son interested  in  the  equity  of  redemption  has  a  right  to  claim  that 
the  sale  shall  be  made  fairly,  and  with  the  advantage  of  such  compe- 
tition as  the  sale  would  ordinarily  command.  A  secret  arrangement 
between  the  mortgagee  and  a  person  interested  in  buying  the  property, 
whereby  competition  is  prevented,  avoids  the  sale;  as  where  by  such 
arrangement  the  notice  of  the  sale  was  published  in  a '  newspaper 
which  did  not  circulate  in  the  region  where  the  mortgaged  premises 
were,  and  the  sale  was  fixed  at  an  unreasonably  early  hour  in  the 
morning,  and  the  sale  was  persisted  in  when  a  due  regard  to  the  in- 
terest of  the  debtor  required  a  postponement.*"  On  this  ground  a 
pei-son  claiming  under  the  mortgagor  was  allowed  to  redeem  after  a 

"Loeber  v.  Bckes,  55  Md.  1.  Mass.  401;  "Walker  v.  Brungard,  13 

"Stevenson    v.    Dana,    166    Mass.  Sm.    &   M.    (Miss.)    723.     See    also 

163,  44  N.  E.  128.  Long  v.  McGregor,  65  Miss.  70,  3  So. 

'''Weld  V.  Rees,  48  111.  428;   King  240;  Baler  v.  Berberich,  85  Mo.  50; 

V  Bronson,  122  Mass.  122.  Ellis  v.   Dellabough,   15  Grant  Ch. 

"Penton  v.  Torrey,  133  Mass.  138.  (U.  C.)  583. 

"Thompson    v.      Heywood,     129 
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sale  made  while  an  injunction  against  it  was  in  force,  under  an  ar- 
rangement between  the  mortgagor  and  the  person  who  procured  the 
injunction  that  the  sale  should  be  made,  and  that  he  should  bid  off 
the  property  at  a  certain  price,  and  the  injunction  suit  should  be  dis- 
missed.°^  A  sale  was  held  fraudulent  and  void  where  the  assignee  of 
the  mortgage  acting  as  auctioneer  seeing  the  owner  of  the  equity  ap- 
proaching, immediately  knocked  down  the  property  to  his  own  brother 
in  order  to  prevent  competition.*^ 

If  an  agent  of  the  mortgagee  acting  under  the  power  in  making 
the  sale  has  previously  agreed  with  the  purchaser  to  furnish  half  of 
the  purchase-money  and  divide  the  profits,  the  sale  is  a  fraud  upon 
both  the  mortgagor  and  mortgagee."^ 

The  burden  of  proof  is  upon  the  party  charging  fraud  and  collu- 
sion between  the  buyer  and  the  seller  under  a  power.** 

A  secret  agreement  between  the  purchaser  and  the  mortgagee  made 
before  the  sale,  to  the  effect  that  the  former  should  bid  a  certain  sum, 
and  that  he  should  have  it  at  that  price,  no  matter  what  any  one  else 
might  bid,  does  not  enable  the  purchaser  to  avoid  a  sale  made  to  him 
at  that  price,  if  it  appears  that  there  was  no  pufSng,  that  his  bid  was 
the  highest  bid  offered,  and  that  no  one  objected  to  the  price  at  which 
the  property  was  sold.*^ 

§  1911.  Fraud  and  deceit. — Any  fraud  or  deception  practiced  upon 
the  owner  of  the  mortgaged  premises,  in  consequence  of  which  he  has 
lost  his  rights,  is  suflBcient  ground  for  setting  aside  the  sale.*"  The 
power  of  sale  in  a  mortgage  is  a  trust  power,  so  far  as  it  relates  to  the 
interests  in  the  property,  or  in  the  proceeds  of  it  above  the  amount 

"  Mapps  v.  Sharpe,  32  111.  13.  same  effect  see  Walker  v.  Brungard, 

'^  Jackson  V.  Crafts,  18  Johns.  (N.  13  Sm.  &  M.  (Miss.)  723. 

Y.)  110.  «°  Equitable   Trust   Co.   v.   Fisher, 

«Mann  v.  Best,  62  Mo.  491.  106  111.  189;  "Webber  v.  Curtiss,  104 

"Bush  V.    Sherman,   80   111.   160;  111.  309;  Loeber  v.  Eckes,  55  Md.  1; 

Munn  V.  Surges,  70  111.  604.  Culbertson  v.  Young,  50  Mich.  190; 

»°  Gross  V.   Jancsok,   10   N.   Y.    S.  Long  v.  McGregor,  65  Miss.  70,  3  So. 

541.    The  evidence  showed  that  the  240;  Leet  v.  McMaster,  51  Barb.  (N. 

property  was  fairly  worth  more  than  Y.)  236;  Murdock  v.  Empie,  19  How. 

the  price  for  which  it  sold.    The  ras-  Pr.  (N.  Y.)  79;   Banta  v.  Maxwell, 

callty  of  the  understanding  which  12  How.  Pr.   (N.  Y.)   479;    Soule  v. 

defendant  claims  was  made  with  the  Ludlow,  6  T.  &  C.  (N.  Y.)  24,  3  Hun 

mortgagee's  attorney,  by  which  he  503;    Ferrand  v.  Clay,  1  Jur.  165. 

was  to  get  the  property  at  a  stipu-  See  also   Jose  Realty   Co.   v.   Pav- 

lated  price,  was  equally  shared   by  licevich,  164  Cal.  613,  130  Pac.  15; 

the    purchaser  himself.     He  should  Herring  v.  Sutton,  86  Miss.  283,  38 

not  be  allowed  to  avail  himself  of  So.  235;  Hayes  v.  Pace,  162  N.  Car. 

his  own  wrong,  in  the  absence  of  288,  78  S.  E.  290. 

any  deceit  practised  on  him.     To 
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due  the  mortgagee;  and  any  collusive  arrangement  between  the  mort- 
gagee and  a  third  person,  so  to  execute  the  power  as  to  deprive  the 
owner  of  the  equity  of  redemption  of  his  rights  by  keeping  the  knowl- 
edge of  the  sale  from  him,  or  by  preventing  a  fair  competition  at  the 
sale  and  enabling  a  purchaser  to  obtain  the  premises  at  a  price  below 
their  value,  will  avoid  the  sale." 

Before  the  principal  of  a  mortgage  debt  was  due,  the  mortgagee 
attempted  to  foreclose  the  mortgage  for  a  default  in  the  payment  of 
six  months'  interest,  which  the  mortgagor's  agent,  who  had  paid  it  on 
former  occasions,  made  not  less  than  nine  attempts  to  pay  without 
being  able  to  find  the  mortgagee's  lawyer  in  his  ofSce.  The  sale  was 
advertised  on  the  month  when  the  interest  fell  due,  and  no  notice  was 
given  of  the  fact  to  the  mortgagor.  In  the  notice  of  sale  the  prem- 
ises were  stated  to  be  subject  to  large  mortgages,  which  in  fact  had 
been  paid  ofE  and  released  by  deeds  recorded  in  the  registry.  The  sale 
was  advertised  to  take  place  at  four  o'clock  in  the  afternoon  of  a  day 
in  November  on  the  premises,  which  were  a  deserted  beach,  to  which 
there  was  no  public  conveyance,  and  no  notice  of  the  sale  was  put 
up  there.  An  agent  of  the  mortgagee  was  the  only  bidder,  and  he 
bid  an  inadequate  price.  It  was  held,  on  a  bill  in  equity  to  redeem  the 
land  from  the  mortgage,  that  it  could  not  be  said  that  these  facts 
did  not  warrant  a  finding  that  the  sale  was  at  least  voidable  at  the 
choice  of  the  mortgagor.*^  If  the  owner  of  the  land  be  insane,  and 
the  mortgagee  knowing  the  fact  buys  the  property  for  less  than  half 
its  value,  the  sale  should  be  set  aside  as  fraudulent  and  void;  and  a 
purchaser  from  the  mortgagee  having  the  same  knowledge  has  no 
better  right  to  hold  the  property  than  the  mortgagee  himself.*' 

A  sale  under  a  power  was  set  aside  where  the  mortgagee  filed  a  bill 
in  equity  to  foreclose,  making  a  junior  mortgagee  a  party  defendant, 
and  pending  this  suit,  to  which  the  junior  mortgagee  answered,  the 
first  mortgagee  sold  under  the  power  of  sale.  The  resort  to  equity 
to  foreclose  the  mortgage  had  a  tendency  to  lull  the  junior  mortgagee 
into  a  false  security  in  regard  to  any  sale  under  the  power.''" 

"Jencks  v.  Alexander,   11  Paige  ''Long  v.  Richards,     170     Mass. 

(N.  Y.)  619.    In  this  case,  Walworth,  120,  48  N.  E.  1083. 

Chancellor,  said:    "It  is  impossible  "Herring  v.  Sutton,  86  Miss.  283, 

to  wink  so  hard  as  not  to  see  that  38   So.   235;    Bncking  v.   Simmons, 

the  power  of  sale  was  executed  in  28  Wis.  272. 

had  faith."     Pestel  v.  Primm,   109  "Hurd  v.  Case,  32  111.  45,  83  Am. 

111.  352;    Howard  v.  Ames,  3  Mete.  Dec.  249.    See  also  Warrick  v.  Hall, 

(Mass.)    308;    Norton  v.  Tharp,  53  102  111.  280;    Funk  v.  McReynolds, 

Mich.  146.  33  111.  481. 
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Failure  to  keep  a  promise  to  let  the  holder  of  a  note  seemed  by  s 
mortgage  know  when  the  sale  took  place  so  that  he  might  protect 
his  iaterests  is  such  deception  as  to  jnstify  the  setting  aside  of  tiie 
sale.'^ 

The  fact  that  one  of  two  joint  mortgagors,  upon  the  refusal  of  the 
other  to  pay  part  of  an  instalment  due,  refuses  to  pay  Ms  part  and 
suggests  a  sale  under  the  power,  is  no  eTidence  of  his  fraudulent 
procuring  a  foreclosure  of  the  mortgage."- 

Where  the  trustee  announced  at  the  sale  that  the  purchaser  wonld 
be  required  to  pay  a  specified  sum  on  bidding  off  the  property,  it  was 
held  that  this  did  not  warrant  the  sale  being  set  aside,  unless  i  ":» 
shown  that  the  property  would  have  brought  more  at  the  sale  if  s^A 
announcement  had  not  been  made." 

An  ^ate  was  advertised  for  sale  under  a  second  mortgage  Jizie  23, 
1900;  June  26,  1900,  it  was  advertised  for  sale  under  the  Sss:  znon:- 
gage.  The  sale  under  the  second  mortgage  was  fixed  for  TtlLt  1^^ 
1900,  and  that  under  the  first  mortgage  for  July  18, 1900,  tiae  s«r!i£st 
possible  date.  The  second  mortgagee  knew  nothing  of  the  sale  mider 
the  first  mortgage.  The  father  of  the  mortgagor  secured  p^-sTpfeie- 
ment  of  the  sale  under  the  second  mortgage  for  two  weds,  carrying 
the  date  of  sale  beyond  that  of  the  first  mortgage.  The  sale  under  tbe 
first  mortgage  was  adTertised  in  a  paper  of  small  circulation.  The 
property  was  sold  for  the  amount  of  the  first  mortgage,  being  !ess 
than  one-third  of  its  value.  The  only  persons  present  at  the  sale  were 
the  treasurer  of  the  bank  which  held  the  first  mortgage,  the  father 
of  the  mortgagor,  who  secured  a  postponement  of  sale  above  recited; 
the  brother-in-law  of  the  mortgagor,  who  bought  the  property,  and 
an  unknown  woman.  The  mortgagee's  deed  was  drawn  and  delivered 
immediately.  It  was  held  that  the  sale  was  a  fraudulent  device  to 
cnt  out  the  second  mortgage,  and  that  the  complainant  second  mort- 
gagee was  entitled  to  relief.'* 

Where  the  deed  of  trust  provided  for  cash  or  credit,  or  partly  cash 
and  partly  credit,  and  did  not  stipulate  for  notice  to  any  person,  a 
sale  for  cash  and  a  failure  to  serve  notice  on  a  subsequent  lienor  did 
not  render  the  sale  fraudulent,  inequitable,  or  illegal."' 

°Orr  V.  McKee,  134  Mo.  TS,  34  St  Lonis  Mnt  House  BWg.  Co,  196 
S.  ^V.  1087.  Mo.  35S.  93  S.  TV.  1111. 

°  St.  Joseph  Manufacturing  Co.  v.         "  Nichols  v.  Flags,  -i  R-  I-  SO. 
Daggett,  S4  111.  556.  "  AtMnson  t.  Washington  and  Jef- 

"Chas.  Green  Real  Estate  Co.  v.    ferson  College,  54  W.  Va.  S2.  46  S. 

E.  253. 
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Any  fraud  or  deception  practiced  on  the  holder  of  the  note  secured 
by  the  trust  deed  renders  the  sale  invalid.  Not  only  the  holder  of  the 
note,  but  the  owner  of  the  equity  of  redemption,  might  object  to  a 
fraudulent  sale  and  each  is  entitled  to  have  the  same  made  in  ac- 
cordance with  the  power  which  the  trust  deed  conferred  upon  the 
trustee.'" 

§  1912.  Conduct  of  purchaser. — The  conduct  of  the  purchaser  at 
the  sale  may  avoid  it;''  as  where  he  expostulates  with  a  rival  bidder, 
informing  him  of  his  losses,  and  telling  him  that  on  account  of  them 
he  ought  not  to  bid  against  him,  and  thereby  causes  the  bidder  to 
withdraw,  and  obtains  the  land  at  a  price  much  less  than  its  value, 
the  sale  will  be  invalid  as  against  a  subsequent  mortgagee  who  seeks 
to  redeem.'^  Or  where  the  beneficiary  of  a  deed  of  trust,  by  colluding 
with  the  trustee,  was  enabled  to  purchase  at  much  less  than  the  value 
of  the  property  to  the  prejudice  of  junior  lienholders,  the  sale  may  be 
set  aside. '°  But  while  the  mortgagee  or  trustee  in  making  the  sale 
must  do  nothing  to  prevent  competition,  or  to  deter  bidding,  it  is  his 
right  and  duty  to  state  what  the  property  is  that  is  offered  for  sale, 
and  what  liens  it  is  subject  to.  Thus  a  junior  mortgagee  in  making 
a  sale  has  the  right,  for  his  own  protection,  to  give  notice,  at  the  time 
of  the  sale,  of  other  liens  on  the  property,  and  of  the  estate  which  is 
offered  for  sale.^°  A  combination  by  the  purchaser  with  other  bidders 
at  the  sale,  for  the  purpose  of  obtaining  the  property  at  a  price  below 
its  value,  will  also  invalidate  the  sale.^^  Thus,  two  mortgagees  collu- 
sively  agreed  to  sell  the  land  at  the  same  time,  but  at  different  places, 
and  to  buy  it  in  and  divide  the  profits.  The  mortgagor  was  about  to 
sell  the  land  at  private  sale  for  much  more  than  enough  to  pay  both 
mortgages.  One  of  the  mortgagees,  to  prevent  such  sale,  went  to  the 
mortgagor  and  offered  to  buy  in  the  land  under  his  trust  deed,  to 
pay  the  other  mortgage,  and  hold  the  land  until  the  mortgagor  could 
redeem.  The  mortgagor  consenting,  the  mortgagee  bought  in  the 
property  as  proposed,  and  afterward  refused  to  allow  the  mortgagor 
to  redeem.    The  sale  was  set  aside. ^^ 

Where  a  purchaser  at  a  sale  under  a  power  took  an  active  part  in 
conducting  it,  and  by  false  and  covert  representations  that  the  title 

"  Cheney  v.  Crandell,  28  Colo.  383,  "  Meyer  v.  Opperman,  76  Tex.  105, 

65  Pac.  56.  13  S.  W.  174. 

"  Sugden  on  Vendors,  30.  "  Dover  v.  Kennerly,  44  Mo.  145, 

"  Fenner  v.  Tucker,  6  R.  I.  551.  148. 

'•Hayes  v.  Pace,  162  N.  Car.  288,  '^Long  v.  McGregor,  65  Miss.  70, 

78  S.  B.  290.  3  So.  240. 

41 — Jones  Mtg. — Vol.  III. 
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was  defective  induced  others  not  to  buy,  it  was  held  that  such  con- 
duct was  sufficient  to  authorize  the  setting  aside  of  the  sale.*' 

While  a  purchaser  who  is  guilty  of  any  fraud,  trick,  or  device,  the 
object  of  which  is  to  get  the  property  at  less  than  its  value,  will  not 
be  permitted  to  enjoy  the  fruits  of  his  purchase  so  obtained,  yet  the 
burden  of  showing  the  fraud  is  upon  the  person  setting  it  up;  and, 
to  justify  setting  aside  the  sale,  the  evidence  to  establish  the  fraud 
must  be  clear  and  convincing.** 

An  agreement  between  a  mortgagee  and  a  prospective  buyer  by 
which  the  former  agrees  to  foreclose  and  the  latter  agrees  to  bid  at 
the  sale  the  full  amount  due  on  the  mortgage,  and  to  buy  up  certain 
conflicting  claims  to  the  land,  is  not  fraudulent  as  against  the  mort- 
gagor, in  case  it  contains  no  provision  that  the  land  shall  be  sold  to 
him  unless  he  is  the  highest  bidder.*" 

§  1913.     Purchaser  with  knowledge  of  validating  circumstances. — 

If  a  purchaser  buys  at  a  sale  under  a  power  with  knowledge  of  cir- 
cumstances sufficient  to  invalidate  the  sale,  as  that  a  valid  tender  has 
been  made  of  the  whole  amount  due  under  the  mortgage,  he  thereby 
becomes  a  party  to  the  transaction,  and  is  not  protected  by  a  proviso 
that  the  purchaser  need  make  no  inquiries.  Such  knowledge  puts 
him  in  the  same  situation  as  the  mortgagee  as  to  the  validity  of  the 
sale.*'  He  is  chargeable  with  notice  of  defects  and  irregularities  at- 
tending the  sale.  He  is  chargeable,  too,  with  knowledge  whether  proper 
notice  of  the  sale  was  given,  and  whether  the  sale  was  made  at  the 
time  and  in  the  manner  required  by  the  power.*'  But  the  rule  is  dif- 
ferent as  regards  remote  purchasers,  who,  having  no  notice  in  fact  of 
any  irregularities,  will  be  protected  as  innocent  purchasers.** 

Where  the  advertisement  of  a  sale  makes  no  mention  of  improve- 
ments placed  on  the  land  by  the  mortgagor  subsequent  to  the  delivery 
of  the  mortgage,  this  fact  not  being  known  to  the  mortgagee  until  the 
day  of  the  sale,  the  sale  will  not  for  this  reason  be  set  aside  at  the  suit 
of  the  second  mortgagee,  it  appearing  that  the  improvements  were 

«» Davis  V.  Keen,  142  N.  Car.  496,  «» Jenkins  v.  Jones,  2  Giff.  99.  See 

55  S.  B.  359.  also   Grover  v.   Hale,   107   111.   638; 

'*Keiser  v.  Gammon,  95  Mo.  217,  Chicago,  Rock  Island  &  Pacific  R. 

8  S.  W.  377;    Jackson  v.  Wood,  88  Co.  v.  Kennedy,  70   111.  350;   Cran- 

Mo.  77;  Forrester  v.  Moore,  77  Mo.  ston  v.  Crane,  97  Mass.  459,  93  Am. 

651;    Forrester  v.   Scoville,   51   Mo.  Dec.  106. 

268;  Island  Sav.  Bank  v.  Galvln,  20  "Gunnell  v.  Cockerill,  79  111.  79. 

R.  I.  347,  39  Atl.  196.  ^  McHany  v.  Schenk,  88  111.  357; 

«>  Ritchie  v.  Judd,  137  111.  453,  27  Gunnell  v.  Cockerill,  79  111.  79. 
N.  E.  682. 
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obvious  to  those  who  attended  the  sale,  and  there  being  nothing  to 
show  that  there  was  not  a  number  of  bidders  present,  or  that  the 
sale  was  not  conducted  as  an  auction  sale  should  be  conducted.** 
Where  a  mortgagee  has  purchased  at  a  foreclosure  sale  for  the  full 
amount  of  the  debt  with  interest  and  costs,  he  can  not  insist  upon 
the  invalidity  of  the  proceedings,  if  the  mortgagor,  who  is  the  only 
other  person  who  could  question  the  validity  of  the  sale,  tenders  a 
deed  which  conveys  a  perfect  title  to  the  mortgagee.®"  A  mortgagee 
purchasing  can  not  have  the  sale  set  aside  by  reason  of  a  mistake  of 
law  on  his  part,  the  mortgagor  being  blameless  in  regard  to  it.°^ 

§  1914.  Purchase  by  agent  without  authority. — A  trustee,  in  whose 
name  a  mortgage  was  taken  to  secure  the  payment  of  the  separate 
claims  of  several  creditors  of  the  mortgagor,  has  no  authority  to  bind 
them  by  a  purchase  of  the  property  at  the  foreclosure  sale,  made  in 
good  faith  and  for  the  protection  and  joint  benefit  of  all  of  them; 
neither  can  a  majority  of  such  creditors  force  the  others,  who  object 
to  the  purchase,  to  enter  into  any  arrangement  for  buying  the  lands 
at  such  sale.  A  resale  of  the  property  will  be  ordered  at  the  option 
of  the  objecting  creditors.*^  Whether  an  agent  of  the  mortgagee  for 
the  sale  of  the  mortgaged  property  under  a  power  is  authorized  to 
purchase  for  the  mortgagee,  where  no  express  authority  is  given,  is  a 
question  for  the  jury.'^ 

§  1914a.  Effect  of  absence  of  competition  in  bids. — The  fact  that 
there  was  only  one  bidder  at  the  sale  is  no  ground  for  setting  it  aside, 
if  the  mortgagee  acted  in  good  faith  and  fully  conformed  to  the  terms 
of  the  power  in  the  mortgage.  The  mortgagee  has  the  power  of  ad- 
journing the  sale,  but  he  is  not  obliged  to  do  so,  in  the  absence  of 
any  evidence  that  an  adjournment  would  be  of  any  benefit,  merely 
because  there  is  only  one  bidder  present.'*  A  fortiori  when  there  are 
two  bidders  the  sale  will  not  be  set  aside.*^ 

§  1915.  Inadequacy  of  price. — Mere  inadequacy  of  price  is  no 
ground  for  vacating  a  sale  if  it  was  fairly  conducted  in  every  respect,*® 

^Austin  V.  Hatch,  159  Mass.  199,  17  App.  D.  C.  205;   Carroll  v.  Hut- 

34  N.  E.  95.  ton,  91  Md.  379,  46  Atl.  967;   Guinz- 

"  Saxe  V.  Bice,  64  Minn.  190,  66  burg  v.  H.  W.  Downs  Co.,  165  Mass. 

N.  W.  268.  467,  43  N.  B.  195;   Learned  v.  Gear, 

"  Truesdale  v.  Sidle,  65  Minn.  315.  139  Mass.  31,  29  N.  E.  215. 

»=  Bradley  v.  Tyson,  33  Mich.  337.  ==  Anderson  v.  White,  2  App.  Cas. 

"'Hood  v.  Adams,  128  Mass.  207,  (D.  C.)  408. 

26  Am.  Rep.  687.  "  Graffam  v.   Burgess,   117  U.   S. 

"Mutual  Fire  Ins.  Co.  v.  Barker,  180,  29  L.  ed.  839;   Smith  v.  Black, 
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unless  the  inadequacy  be  so  great  as  to  furnish  evidence  of  fraud."^ 
And  even  in  a  state  where  the  sale  must  be  reported  to  the  court  and 
confirmed,  as  in  case  of  a  foreclosure  sale  in  equity,  the  inadequacy  of 
price  must  be  very  material  to  prevent  a  confirmation  of  it,  and  such 
in  fact  as  to  furnish  evidence  of  fraud  on  the  part  of  the  trustee.  A 
sale  for  half  the  estimated  value  of  the  property  has  been  held  not  to 
be  such  inadequacy.*^  This  circumstance,  however,  when  taken  in 
connection  with  others  attending  the  sale,  may  be  considered  sufficient 
in  the  sound  discretion  of  the  court  to  call  for  its  equitable  interposi- 
tion and  the  setting  aside  of  the  sale.'*  A  sale  of  property  worth  at 
least  eight  thousand  five  hundred  dollars  for  five  thousand  dollars  was 
not  regarded  such  a  gross  inadequacy  of  price  as  to  authorize  equi- 


115  U.  S.  308,  29  L.  ed.  398,  6  Sup. 
Ct.  50;  Ward  v.  Ward,  108  Ala.  278, 

19  So.  354;  Kennedy  v.  Dunn,  58 
Cal.  339;  Lathrop  v.  Tracy,  24  Colo. 
382,  51  Pae.  486;  Scott  v.  Wood,  14 
Colo.  App.  341,  59  Pae.  844;  Hitz  v. 
Jenks,  16  App.  D.  C.  530;  Wheeler 
v.  McBlair,  5  App.  D.  C.  375;  Hood- 
less  V.  Reld,  112  111.  105;  Hoyt  v. 
Pawtucket  Inst,  for  Savings,  110 
111.  390;  Laclede  Bank  v.  Keeler, 
109  111.  385;  Cleaver  v.  Green,  107 
111.  67;  Parmly  v.  Walker,  102  111. 
617;  Means  v.  Rosevear,  42  Kan. 
377,  22  Pae.  319;  Condon  v.  May- 
nard,  71  Md.  601,  18  Atl.  957;  Hor- 
sey V.  Hough,  38  Md.  ISO;  Har- 
nickell  v.  Orndorff,  35  Md.  341; 
Fennyery  v.  Ransom,  170  Mass.  303, 
49  N.  E.  620;  Stevenson  v.  Dana, 
166  Mass.  163,  44  N.  E.  128;  Austin 
V.  Hatch,  159  Mass.  198,  34  N.  E. 
95;  Clark  v.  Simmons,  150  Mass. 
357,  23  N.  E.  108;  Learned  v.  Geer, 
139  Mass.  31,  29  N.  E.  215;  Wing  v. 
Hayford,  124  Mass.  249;  King  v. 
Bronson,  122  Mass.  122;  Markwell 
V.  Markwell,  157  Mo.  326,  57  S.  W. 
1078;  Keith  v.  Browning,  139  Mo. 
190,  40  S.  W.  764;  Hardwicke  v. 
Hamilton,  121  Mo.  465,  26  S.  W. 
342;  Maloney  v.  Webb,  112  Mo.  575, 

20  S.  W.  683;  Landrum  v.  Union 
Bank  of  Mo.,  63  Mo.  48;  Kline  v. 
Vogel,  11  Mo.  App.  211;  Meyer  v. 
Kuechler,  10  Mo.  App.  371;  Vail  v. 
Jacobs,  7  Mo.  App.  571,  62  Mo.  181, 

21  S.  W.  85;  McNair  v.  Pope,  100  N. 
Car.  404,  6  S.  E.  234;  Mills  v.  Will- 
lams,   16   S.   Car.   593;    Trenery  v. 


American  Mtg  Co.,  11  S.  Dak.  506, 
78  N.  W.  991;  Klein  v.  Glass,  53  Tex. 
37;  Seip  v.  Grinnan  (Tex.),  36  S. 
W.  349;  Corrothers  v.  Harris,  23 
W.  Va.  177;  Dryden  v.  Stephens,  19 
W.  Va.  1;  Maxwell  v.  Newton,  65 
Wis.  261,  27  N.  W.  31.  See  also  Stock- 
well  V.  Barnum,  7  Cal.  App.  413,  94 
Pae.  400;  Smith  v.  Smith  (Md.),  69 
Atl.  116.  Turansky  v.  Weinberg,  211 
Mass.  324,  97  N.  E.  755;  Bailey  v. 
Hendrickson,  25  N.  Dak.  500,  143  N. 
W.  134;  Beacon  Hill  Land  Co.  v. 
Bowen,  33  R.  I.  404,  82  Atl.  81.  See 
ante  §  1670. 

"'Washburn  v.  Williams,  10  Colo. 
App.  153,  50  Pae.  223;  Scott  v. 
Wood,  4  Colo.  App.  341,  59  Pae.  844; 
Jenkins  v.  Pierce,  98  111.  646;  Loe- 
ber  V.  Eckes,  55  Md.  1;  Monroe  v. 
Fuchtler,  121  N.  Car.  101,  28  S.  E. 
63;  Nichols  v.  Flagg,  24  R.  I.  30,  51 
Atl.  1039;  Galvin  v.  Newton,  19  R. 
I.  176,  36  Atl.  3;  Robinson  v.  Ama- 
teur Assn.,  14  S.  Car.  148.  See  also 
Shaw  V.  Smith,  107  Md.  523,  69  Atl. 
116;  Chas.  Green  Real  Estate  Co. 
V.  St.  Louis  Mut.  House  Bldg.  Co., 
196  Mo.  358,  93  S.  W.  1111;  Bailey 
V.  Hendrickson,  25  N.  Dak.  500,  143 
N.  W.  134;  Grove  v.  Great  Northern 
Loan  Co.,  17  N.  Dak.  352,  116  N.  W. 
345. 

""Anderson  v.  White,  2  App.  Cas. 
(D.  C.)  408;  Maloney  v.  Webb,  112 
Mo.  575,  20  S.  W.  683;  Lallance  v. 
Fisher,  29  W.  Va.  512,  2  S.  E.  775; 
Bradford  v.  McConihay,  15  W.  Va. 
732. 

"  Hudgins  v.  Morrow,  47  Ark.  515, 


645  SETTING   ASIDE   AXD   ■WAIVING   SALE  §    1915 

table  interference;  but  when  it  appeared  further  that  the  sale  was 
made  at  an  unusual  hour,  and  that  only  two  bidders  were  present,  the 
sale  was  set  aside,  although  it  was  not  shown  that  the  property  would 
have  brought  any  greater  sum  had  it  been  sold  at  the  usual  hour  of 
sale.^ 

If  the  mortgagee,  or  the  beneficiary  under  a  deed  of  trust,  has  ac- 
quired a  tax  title,  but  does  not  claim  to  hold  this  for  himself  but  for 
the  benefit  of  the  property,  and  afterward  sells  under  the  power  for 
a  greatly  inadequate  price,  bidding  being  prevented  by  the  fact  that 
he  holds  the  tax  title,  the  sale  will  be  set  aside.^ 

The  owner  of  land  sold  under  a  power  of  sale,  who  attends  the  sale 
and  bids  upon  the  property,  and  allows  it  to  be  sold  to  another,  will 
not  be  permitted  years  afterward,  when  improvements  have  been  made 
upon  it,  to  impeach  the  sale  on  account  of  inadequacy  of  price.^ 

A  mortgagor  is  not  entitled  to  have  a  sale  set  aside  for  inadequacy 
of  price,  when  this  has  resulted  from  his  own  conduct  in  twice  making 
a  bid  which  he  could  not  make  good,  and  in  protesting  against  the 
sale,  and  was  the  cause  of  the  land  being  bid  o3  at  several  thousand 
dollars  less  than  had  been  offered  before.* 

It  has  even  been  held  that  a  sale  for  forty  per  cent,  of  the  value  of 
the  land  will  not  be  set  aside  on  the  ground  of  inadequacy  of  price, 
if  the  sale  was  otherwise  valid." 

A  sale  by  a  trustee  under  a  trust  deed  will  not  be  set  aside  because 
the  premises  were  sold  for  only  one-third  their  value,  the  purchaser 
being  a  stranger  to  the  transaction,  and  having  in  good  faith  sold  the 
premises  to  another ;  nor  because  the  property  was  sold  in  parcels  and 
not  together;'  nor  because  the  trustee  requested  a  bidder  to  advance 

2  S.  W.  104;  Fry  v.  Street,  44  Ark.  the  morning,  when  the  custom  was 

502;    Condon    v.    Maynard,    71    Md.  to  make  sales  between  one  and  two 

601,'  18  Atl.  957;  Chilton  v.  Brooks,  o'clock   in  the   afternoon,   and   the 

69  Md.  584,  587,  16  Atl.  273;   Maho-  mortgagee's  agent,  who   arrived  at 

ney  v.  Mackubin,  52  Md.  357;  Hub-  the  place  of  sale  after  it  had  been 

bard  v.  Jarrell,  23  Md.  66;  Lalor  v.  concluded  but  in  time  for  a  sale  at 

M'Carthy,  24  Minn.  417;    Keiser  v.  the  usual  hour,  was  prepared  to  bid 

Gammon,  95  Mo.  217,  8  S.  W.  377;  the  whole  amount  of  the  mortgage 

Casserly   v.   Witherbee,   119    N.   Y.  debt,  though  the  sale  was  actually 

522    23  N.  E.  1000.     See  also  Sum-  made  for  about  a  sixth  part  of  the 

mers  v.  Crofts,  145  Ky.  456,  140  S.  debt. 

W.    684;    Beacon   Hill   Land   Co.   v.  "  Martin  v.  Swofford,  59  Miss.  328. 

Bowen,  33  R.  I.  404,  82  Atl.  81.  » Watson  v.  Sherman,  84  111.  263. 

^Chilton  V.   Brooks,   69   Md.   584,  'Stevenson    v.    Dana,    166    Mass. 

16  Atl.  273;   Stoffel  v.  Schroeder,  62  163,  44  N.  B.  128. 

Mo.  147.     In  Holsworth  v.  Shannon,  °  Weyburn    v.    Watkins,    90    Miss. 

113  Mo.  508,  21  S.  W.  85,  a  sale  was  728,  44  So.  145. 

set  aside  where  it  appeared  that  it  "  Sternberg   v.    Valentine,    6    Mo. 

was  made  before  eleven  o'clock  in  App.  176. 
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his  bid;''  nor  because  the  trustee  should  have  adjourned  the  sale  in 
view  of  the  small  attendance  and  inadequate  price  bid.'  But  if  the 
trustee  at  the  time  of  the  sale  had  knowledge  that  the  creditor  was 
willing  to  pay  five  times  the  amount  bid  at  the  sale,  he  abuses  his 
discretion  by  striking  the  property  off  at  such  bid,  and  the  sale  will  be 
set  aside."  Objection  to  the  validity  of  the  sale  comes  too  late  when 
third  persons,  acting  in  good  faith,  have  acquired  rights.^"  But  a 
sale  by  the  trustee  to  himself  as  purchaser,  through  a  third  person 
not  present  at  the  sale  and  ignorant  thereof,  and  not  paying  any  part 
of  the  bid,  will  be  set  aside.^^ 

Where  by  statute  a  time  is  allowed  for  redemption  under  a  sale, 
mere  inadequacy  of  price  does  not  vitiate  the  sale,  because  the  owner 
of  the  equity  of  redemption  can  not  be  prejudiced,  inasmuch  as  he 
may  always  redeem  within  such  time  by  refunding  the  amount  paid 
with  interest,  according  to  the  statute.  It  is  only  his  failure  to  do  this 
that  can  occasion  him  any  loss.^^ 

§  1915a.  Auctioneer  without  license. — The  fact  that  the  auctioneer 
who  makes  the  sale  is  not  duly  licensed  does  not  necessarily  invalidate 
the  sale.  Although  a  statute  provides  that  auctioneers  shall  be  li- 
censed, and  imposes  a  penalty  upon  any  unlicensed  person  who  shall 
sell  real  or  personal  property  by  public  auction,  but  does  not  expressly 
or  by  implication  make  such  a  sale  invalid  the  sale  will  not  for  that 
reason  be  declared  invalid,  if  the  mortgagee  was  ignorant  of  the  fact 
and  the  mortgagor  was  not  injured  by  it.^^  It  has  been  questioned 
whether  the  trustee  himself  could  not  conduct  the  auction  sale  in 
person  without  being  liable  for  any  penalty,  even  though  he  were  not 
duly  licensed  as  an  auctioneer.^* 

§  1916.  Sale  waived  by  extending  time  of  redemption. — ^If  a  mort- 
gagee who  has  purchased  the  premises  at  a  foreclosure  sale  during  the 
year  allowed  for  redemption  agrees  with  the  mortgagor  to  extend  the 
time  of  payment  beyond  the  year,  and  in  accordance  with  the  agree- 

'Swenson  v.  Halberg,  1  Fed.  444.  "Cameron    v.    Adams,    31    Mich. 

»  Shine  v.  Hill,  23   Iowa  264.  426. 

» Meyer  v.  Jefferson  Ins.  Co.,  5  Mo.  "  Learned  v.  Geer,  139  Mass.  31, 

App.  245.  29  N.  E.   215;    Lamed  v.  Andrews, 

"Fountain  v.  Pateman  (Ala.),  66  106  Mass.  435;    Willlston  v.  Morse, 

So.  75;   Shine  v.  Hill,  23  Iowa  264;  10  Mete.   (Mass.)   17. 

Da  Silva  v.  Turner,  166  Mass.  407,  "Smith  v.  Olcott,  19  App.  D.  C. 

44  N.  E.  532.  61. 

"  Duncan  v.  Home  Co-op.  Co.,  221 
Mo.  315,  120  S.  "W.  733. 
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ment  accepts  money  from  the  mortgagor,  the  sale  is  thereby  rendered 
ineffectual;  and  the  mortgagee  can  not  afterward  rely  upon  the  sale 
and  record  or  the  sheriff's  deed  as  being  of  any  force.  ^'  But  if  part 
payments  are  made  and  received  after  the  sale,  with  the  understand- 
ing that  the  whole  sum  necessary  for  that  purpose  is  to  be  paid  within 
the  year  allowed  by  statute,  they  do  not  avoid  the  sale,  but  are  in 
affirmance  of  it.^"  A  foreclosure  may  be  opened  when  the  purchaser 
has  agreed  with  the  mortgagor  to  allow  him  to  redeem  the  estate 
after  a  sale  under  the  power;  or  a  specific  performance  of  the  agree- 
ment may  be  decreed.  ^^ 

§  1917.  Promise  to  allow  mortgagor  to  repurchase. — A  promise  to 
allow  the  mortgagor  to  repurchase  does  not  waive  the  sale.  A  casual 
remark  by  a  purchaser  under  a  deed  of  trust,  who  was  also  the  bene- 
ficiary under  it,  and  connected  with  the  family  of  the  maker  of  it, 
that  he  only  wished  by  the  purchase  to  secure  his  debt,  and  when  that 
was  paid  he  intended  to  reconvey  the  property,  does  not  open  the  sale 
or  make  the  purchaser  a  trustee  of  the  property. ^^  Nor  would  the 
promise  of  a  mortgagee,  made  at  the  time  of  his  purchase  at  his  own 
sale  under  the  power,  that  he  would  allow  the  mortgagor  to  repur- 
chase, without  other  evidence  of  such  intention,  remit  them  to  their 
former  relation,  so  that  the  mortgagor  could  redeem  after  waiting 
several  years;  but  the  mortgagee's  refusal  to  allow  such  redemption 
within  a  reasonable  time  might  be  evidence  of  such  fraud  in  the  pur- 
chase by  the  mortgagee  as  to  admit  the  mortgagor  to  his  right  of  re- 
demption.^ °  Pending  a  sale  under  trust  deed,  the  debtor  and  cred- 
itor entered  into  negotiations  for  a  settlement.  The  creditor  stated 
that  he  wanted  his  money  merely  and  not  the  land.  A  written  stipu- 
lation was  prepared  by  their  attorneys,  and,  although  it  was  not  signed 
by  the  creditor,  it  was  understood  that  he  would  do  so,  and  that  the 
title  would  be  purchased  by  him  at  the  sale,  and  held  only  as  security 
for  the  debt,  and  that  the  debtor  would  be  allowed  to  redeem.  The 
latter,  relying  upon  this  understanding,  did  not  attend  the  sale,  or 
procure  the  attendance  of  bidders,  and  the  land  was  sold  en  masse 
to  the  creditor,  although  it  was  divided  into  ten  lots,  and  consisted  of 
two  tracts,  fronting  on  different  streets,  and  was  worth  nearly  four 
times  the  price  for  which  the  creditor  bid  it  in.    When  directly  after 

"  Dodge  v.  Brewer,  31  Mich.  227.  387,    70    Am.    Dec.    78;     Orme    v. 

'°  Cameron    v.    Adams,    31    Mich.  Wright,  3  Jur.  19. 

426.  "MansuT  v.  Wlllard,  57  Mo.  347. 

"  Lockwood  V.  Mitchell,  7  Ohio  St.  »  Medsker  v.  Swaney,  45  Mo.  273. 


§•   1918  POWER   OF    SALE   MOETGAGES   AND   TEUST   DEEDS  648 

the  sale,  the  debtor  found  the  sale  was  to  be  treated  as  absolute,  his 
right  to  redeem  denied,  and  the  collection  of  the  unpaid  balance  en- 
forced by  vigorous  legal  proceedings,  he  at  once  filed  his  bill  attacking 
the  sale.  He  was  allowed  to  redeem.^"  An  oral  promise  by  a  pur- 
chaser under  a  foreclosure  sale  made  to  the  mortgagor  before  the 
purchaser  has  received  a  deed  from  the  mortgagee,  that  the  purchaser 
would  sell  the  property  back  to  the  mortgagor  for  what  it  cost,  does 
not  bind  the  purchaser  by  the  way  either  of  contract  or  of  trust.  The 
promise  was  without  consideration  and  within  the  Statute  of  Erauds 
as  to  the  sale  of  lands.^^ 

§  1918.  Effect  of  suit  for  second  instalment. — A  suit  for  a  second 
instalment  does  not  open  foreclosure.  When  a  mortgage  is  foreclosed 
for  an  instalment  due,  and  a  subsequent  suit  is  brought  to  recover  a 
second  instalment,  such  suit  does  not  open  the  foreclosure.  This  is  so 
although  the  foreclosure  was  made  by  taking  possession  of  the  prem- 
ises instead  of  selling  them ;  and  the  mortgagor  in  such  ease  is  entitled 
to  a  credit  on  the  debt  of  the  value  of  the  mortgaged  property.^^ 

§  1919.  Not  waived  by  subsequent  entry  to  foreclose. — A  fore- 
closure sale  under  a  power,  voidable  by  reason  of  the  mortgagee's  be- 
coming the  purchaser,  is  not  waived  or  opened  by  the  mortgagee's 
subsequently  entering  in  the  presence  of  two  witnesses,  in  accordance 
with  the  statute,  for  the  purpose  of  foreclosure,  provided  there  be  no 
evidence  showing  an  intention  to  waive  or  abandon  the  rights  ac- 
quired by  the  sale.^^ 

§  1920.  Waiver  by  agreement. — After  an  ineffectual  attempt  to 
foreclose  under  a'  power  of  sale,  if  the  purchaser  waives  his  rights  the 
mortgagee  may  also  waive  the  sale,  and  proceed  anew  to  foreclose  un- 
der the  power,  or  by  suit  in  equity.^*  But  if  the  sale  be  regular  and 
complete  in  all  respects,  it  would  seem  that  the  mortgagor  might  in- 
sist upon  its  standing.  At  any  rate,  when  the  sale  is  for  a  sum  suffi- 
cient to  pay  the  mortgage  debt  and  expenses,  although  the  mortgagee 
be  himself  the  purchaser  at  the  sale,  he  can  not,  by  refusing  to  execute 
the  deed,  rescind  the  sale,  and  maintain  an  action  upon  the  mortgage 

''"Stinson  v.  Pepper,  47  Fed.  676;        '"Wilson  v.  "Wilson,  4  Iowa  309. 
Place  V.  Briggs,  20  R.  I.  540,  40  Atl.        =»  Learned    v.    Poster,    117    Mass. 

419;    Jenckes  v.  Cook,  9  R.   I.   520.  365. 

=»Rose  V.  Fall  River  Five  Cents        ''Atwater      v.      Kinman,      Harr. 

Sav.  Bank,  165  Mass.  273.  43  N.  B.  (Mich.)  243.    See  ante  §  1265, 
93. 
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note.^^  He  is  bound  as  a  trustee  to  execute  the  trust  with  due  regard 
to  the  interests  of  the  mortgagor,  or  others  having  any  interest  in  the 
property,  or  liable  for  the  mortgage  debt.  Having  himself  become 
the  purchaser,  he  is  bound  to  carry  out  and  complete  his  purchase  to 
the  same  extent  as  any  other  purchaser.  The  proper  performance  of 
his  duty  as  purchaser  is  as  imperative  upon  him  as  the  proper  per- 
formance of  his  duty  as  seller.  The  fact  that  he  unites  the  two  char- 
acters in  his  own  person  can  not  give  him  any  additional  rights ;  on 
the  contrary,  he  is  held  to  a  stricter  accountability  when  he  under- 
takes to  buy.^° 

A  foreclosure  is  waived  by  accepting  after  the  sale  a  payment  of 
money  to  be  applied  on  the  mortgage  debt.^^  So,  also,  the  bringing  of 
a  suit  for  the  whole  amount  of  the  mortgage  debt,  and  obtaining  a 
judgment  therefor,  opens  the  foreclosure  sale  and  lets  in  the  equity 
of  redemption.^^ 

§  1920a.  Ratification  and  estoppel. — The  mortgagor  may  ratify  or 
confirm  a  sale  which  otherwise  would  have  been  invalid,  by  laches, 
by  acquiescing  in  the  sale,  or  by  receiving  the  surplus  proceeds 
thereof.  ^°  A  mortgagor  who  has  received  the  surplus  proceeds  of  sale 
is  estopped  from  denying  the  purchaser's  title,  though  he  received  the 
same  in  ignorance  of  defects  invalidating  the  sale,  if  he  has  subse- 
quently acquired  knowledge  of  such  defects,  and  continues  to  retain 
the  proceeds.  He  can  not  at  the  same  time  repudiate  the  sale  and 
insist  upon  having  the  benefit  of  it.^°  He  is  not  excused  from  such 
payment  or  tender  by  the  fact  that  he  has  spent  the  money  and  is  too 
poor  to  replace  it.^^    But  a  grantor  in  a  deed  of  trust  is  not  estopped 

='Hood  V.  Adams,  124  Mass.  481,  v.  Taylor   (Tex.  Civ.  App.),  142  S. 

26  Am.  Rep.  687.  W.  31. 

"Per    Endicott,    J.,    in    Hood    v.  '"Price    v.    Blankenship,    71    Mo. 

Adams,  124  Mass.  481.  App.   548    (citing  text);    Brewer  v. 

"Scott  v.  Childs,  64  N.  H.  566,  15  Nash,  16  R.  I.  458,  17  Atl.  857;  Mo- 

Atl.  206.  Laren  v.  Jones  (Tex.),  32  S.  W.  17; 

"  Clarke  v.  Robinson,  15  R.  I.  231,  Norwood  v.  Lassiter,  132  N.  Car.  52, 

10  Atl.  642.  43  S.  E.  509,  where  an  attorney  had 

^'Ehrman    v.    Alabama    Mineral  advised  that  there  would  be  no  es- 

Land  Co.,  109  Ala.  478,  20  So.  112;  toppel. 

Walker  v.  Carlton,  97  111.  582;  Saxe  » Brewer  v.  Nash,  16  R.  I.  458,  24 

V.  Rice,  64  Minn.  190,  66  N.  W.  268;  Atl.  832.    "That  the  respondents  are 

Watson  V.  Perkins,  88  Miss.  64,  40  too  poor  to  replace  the  money  which 

So.  643;  Story  v.  Hamilton,  86  N.  Y.  they  have  spent  is  their  misfortune, 

428;    Norwood   v.   Lassiter,   132   N.  but  it  does  not  take  away  the  equi- 

Car.  52,  43  S.  B.  509;   Lunsford  v.  table     right     of    the     complainant 

Speaks,  112  N.  Car.   608,  17   S.  E.  Brewer  to  have  it  restored  to  him  if 

430;   Brewer  v.  Nash,  16  R.  I.  458,  they  repudiate  his  title." 
17  Atl.  857,  27  Am.  St.  749;  Walker 
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to  set  aside  a  sale  by  the  trustee  because  he  was  present  at  the  sale  and 
did  not  object  to  it  being  made.^'' 

§  1921.  Relief  in  equity  only. — ^Eelief  by  setting  aside  the  sale 
must  be  sought  in  equity  only.^^  The  purchaser  at  the  sale  and  all 
persons  claiming  under  him  are  necessary  parties.^* 

The  sale  will  not  be  set  aside  where  the  mortgagor,  whose  debt  was 
thereby  secured,  is  not  made  a  party  to  the  action  and  the  time  for 
redemption  has  expired.^'  The  sale  passes  the  legal  title  to  the  pur- 
chaser, and  a  court  of  law  will  not  inquire  whether  the  mortgagee  or 
trustee  has  complied  with  the  conditions  of  the  mortgage  or  deed  of 
trust.^*  Moreover  a  mortgagor  coming  into  equity  for  relief  must 
offer  to  do  equity,^'  and  the  bill  will  be  defective  where  there  is  no 
offer  to  pay  what  is  equitably  due  on  the  mortgage.^* 

If  the  sale  has  not  been  completed  by  the  payment  of  the  purchase- 
money,  the  mortgagee  should  be  made  a  party.  After  the  completion 
of  the  sale  by  a  conveyance  from  the  mortgagee  to  the  purchaser,  the 
latter  will  as  assignee  hold  the  rights  of  the  mortgagee  even  if  the 
sale  be  set  aside.'*  The  setting  aside  of  the  sale  does  not  affect  or  im- 
pair the  original  mortgage  lien.*"  If  one  who  has  received  any  part 
of  the  surplus  money  brings  an  action  to  set  aside  the  sale,  he  will 
be  required  to  refund  the  money  he  has  received  before  the  sale  will 
be  disturbed.*^    The  owner  of  land  sold  under  a  power  can  come  into 

"  Shears  v.  Traders'  Bldg.  Assn.,  gor,  asking  cancelation  of  the  mort- 

58  W.  Va.  665,  52  S.  E.  860.  gago    contract    on    the    ground    of 

''American  Mtg.  Co.  v.  Sewell,  92  usury,  which  does  not  offer  to  re- 
Ala.  163,  9  So.  143;  Damon  v.  pay  the  principal  of  the  loan  and 
Deeves,  66  Mich.  347,  33  N.  W.  512;  legal  interest,  should  be  dismissed 
Yale  V.  Stevenson,  38  Mich.  537.  See  for  failure  of  defendant  to  offer  to 
also  Carr  v.  Graham,  128  6a.  622,  do  equity.  Approved  in  American 
57  S.  E.  875.  Mortgage  Co.  v.  Turner,  95  Ala.  272, 

"Fairman   v.   Peck,    87    111.   156;  11  So.  211.     Where  the  grantor  In- 

Candee  v.  Burke,  1  Hun  (N.  Y.)  546,  duced  the  irregularity  for  which  he 

4  T.  &  C.  143.     See  also  Marvel  v.  wishes  to  set  aside  the  sale,  he  is 

Cobb,  200  Mass.  293,  86  N.  E.  360.  estopped  from  denying  the  validity 

°°  Atkins  V.  Atkins,  195  Mass.  124,  of    the    sale.     Chandler    v.    Peters 

80  N.  B.  806,  11  L.  R.  A.   (N.  S.)  (Tex.),  44  S.  W.  867. 

273,  122  Am.  St.  221.  "  Marvel  v.  Cobb,  200  Mass.  293, 

"Chapin  v.  Billings,  91  111.   539;  86  N.  E.  360. 

Rice  V.  Brown,  77  111.  549;  Dawson  =»  Robinson  v.  Ryan,  25  N.  Y.  320; 

V.  Hayden,  67  111.  52;  Graham  v.  An-  Jackson  v.  Bowen,  7  Cow.   (N.  Y.) 

derson,  42  111.  514,  517,  92  Am.  Dec.  13;   Vroom  v.  DItmas,  4  Paige   (N. 

89;   Reece  v.  Allen,  10  111.  236,  48  Y.)  526. 

Am.  Dec.  336.  "  Stackpole  v.  Robbins,  47  Barb. 

"American  Mortgage  Co.  v.  Sew-  (N.  Y.)   212. 

ell,  92  Ala.  163,  9  So.  143.    Thus  a  "■  Candee  v.  Burke,  1  Hun  (N.  Y.) 

bill  or  a  cross-bill  by  the  mortga-  546,  4  T.  &  C.  143. 
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equity  whenever  it  appears  that  the  purchaser  made  false  representa- 
tions whereby  other  persons  were  deterred  from  bidding,  and  by  which 
the  land  was  sold  for  less  than  its  real  value.*^ 

In  some  cases  it  has  been  said  that  the  remedy  of  one  who,  having 
an  interest  in  the  equity  of  redemption,  wishes  to  test  the  validity  of  a 
sale  under  a  power,  is  by  a  bill  to  redeem,  and  not  by  a  bill  to  set 
aside  the  sale  and  have  the  property  resold;  and  this  is  the  remedy 
although  it  be  shown  that  the  mortgagee  has  used  his  power  of  sale 
inequitably,  and  has  unfairly  bought  in  the  property  himself.''*  Other 
cases  hold,  however,  that  for  an  abuse  of  the  power  of  sale  the  mort- 
gagor is  entitled  to  have  the  sale  set  aside,^^  and  that  in  a  bill  for  this 
purpose  the  mortgagor  need  not  offer  to  redeem.^"  If  the  foreclosure 
sale  be  void  for  any  irregularity,  the  right  of  redemption  remains  un- 
changed in  the  mortgagor. ^°  Eedemption  ordinarily  involves  a  tender 
of  the  mortgage  debt.^^  But  sales  have  been  set  aside  in  many  cases 
without  an  offer  to  redeem.  When  the  sale  is  fraudulent  in  fact,  and 
therefore  void,  a  court  of  equity  will  not  refuse  relief  because  the 
debtor  can  not  fulfil  an  impossible  condition  of  tendering  the  amount 
of  the  mortgage  debt.  The  mortgage  debtor  has  a  right  to  insist  that 
the  power  of  sale  shall  be  exercised  in  strict  accordance  with  law,  and 
that  there  shall  be  no  abuse  of  the  trust;  and  of  this  right  he  should 
not  be  deprived  merely  because  he  is  unable  to  redeem.  Under  such 
circumstances,  where  the  debt  exceeds  the  value  of  the  property,  the 
assignee  of  the  bankrupt  mortgagor  may  maintain  proceedings  to  set 
aside  the  sale  without  offering  to  redeem.'" 

Pending  a  bill  to  set  aside  a  sale  on  account  of  fraud  participated 
in  by  the  purchaser,  the  latter  may  be  restrained  by  injunction  from 
committing  waste  upon  the  property.*'  The  bill  should  contain  a 
clear  allegation  of  the  defect  for  which  it  is  sought  to  set  aside  the 
sale.'" 

"Carr  v.  Graham,  128  Ga.  622,  57  fit  of  the  best  price  that  can  be  so 

S.  E.   875.  secured,  and  therefore  is  entitled,  if 

•^  Schwarz  v.  Sears,  "Walk.  (Mich.)  the  power  be  abused,  to  have  the 

170;  Tuthill  v.  Lupton,  1  Edw.  (N.  sale  set  aside."    Meyer  v.  Jefferson 

Y.)    564.  Ins.  Co.,  5  Mo.  App.  245. 

"Meyer  v.   Jefferson   Ins.   Co.,   5  "Goldsmith   v.   Osborne,   1   Edw. 

Mo.  App.  245.  (N.  Y.)  560. 

« Briggs  V.  Hall,  16  R.  I.  577,  18  *'  Kline  v.  'Vogel,  11  Mo.  App.  211. 

Atl.  177.    "The  owner  of  the  equity  •*  Meyer  v.   Jefferson   Ins.   Co.,   5 

is  entitled  to  have  the  mortgagee,  if  Mo.  App.  245. 

he  undertakes  to  exercise  the  power,  "  Thompson     v.     Heywood,     129 

exercise   it    honestly   and    in    good  Mass.  401. 

faith,  so  that  he  may  have  the  bene-  ""■  Sawyer   v.    Bradshaw,    125    111. 
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Where  the  allegations  of  the  complaint  show  that  the  plaintiff  has 
no  adequate  remedy  at  law,  it  is  unnecessary  to  allege  that  fact.^^ 

Where  the  complaint  in  an  action  to  set  aside  a  sale  shows  that  an 
excess  above  the  amount  due  on  the  mortgage  was  realized  from  the 
sale  at  which  a  creditor  became  a  purchaser,  stated  facts  sufficient  to 
warrant  the  court  in  ordering  the  trustee  to  account  for  such  excess."^ 

§  1922.  Delay. — ^Where  no  steps  had  been  taken  to  redeem  a  mort- 
gage for  nearly  forty  years  after  its  maturity,  and  more  than  thirty 
years  after  an  open  attempt  to  foreclose  it,  it  was  said  that  it  would 
require  a  very  strong  showing  to  authorize  a  redemption.^^ 

A  delay  of  twenty  years  after  foreclosure  has  been  held  sufficient 
to  bar  the  mortgagor  or  his  grantee  from  bringing  an  action  to  quiet 
the  title  against  the  mortgage  and  its  foreclosure.^*  A  delay  of  fif- 
teen or  seventeen  years  in  bringing  a  suit  to  avoid  a  foreclosure  sale 
constitutes  such  laches  as  will  bar  the  suit.^^  So  a  delay  of  four  or 
five  years  precludes  a  mortgagor's  redeeming  as  against  subsequent 
purchasers  in  good  faith.^*  Acquiescence  for  any  considerable  time  in 
a  sale  which  is  voidable  only,  unless  explained,  is  deemed  a  waiver 
of  all  mere  irregularities  attending  it;^''  and  ignorance  of  the  facts 
which  are  claimed  as  vitiating  the  sale  is  not  a  sufficient  explanation 
of  such  acquiescence  when  such  ignorance  is  the  fault  or  negligence 
of  the  party."* 

440,  17  N.  E.  812.    See  also  GIvens  §§  1054,  1161  a.     A  delay  of  eight 

V.  McCray,  196   Mo.   306,  93   S.  "W.  months   may   not  be   unreasonable. 

374.  Walker  v.  Carleton,  97  111.  582;  Mc- 

"■  Hanson  v.  Neal,  215  Mo.  256,  114  Hany  v.  Schenk,  88  111.  357. 
S.  W.  1073.  "  Cornell  v.  Newkirk,  144  111.  241, 

"^Huene  v.  Cribb,  9  Cal.  App.  141,  33  N.  E.  37;  Nichols  v.  Otto,  132  111. 

98  Pac.  78.  91,  23  N.  E.  411;   Speck  v.  Car  Co., 

"Hoffman  v.  Harrington,  33  Mich.  121  111.  33,  60,  12  N.  E.  213;  Hoyt  v. 

392.    See  ante  §  1674.  Institution  for  Savings,  110  111.  390; 

"Cotton  v.  Horton,  22  N.  Dak.  1,  Williams   v.    Rhodes,    81    III.    571; 

132  N.  W.  225.  Pitch  v.  Willard,  73  111.  92;   Demp- 

"=  Crutchfield    v.    Hewett,    2    App.  ster  v.  West,  69  111.   613;    Emmons 

Cas.    (D.   C.)    373;    Southey   v.   Mc-  v.  Van  Zee,  78  Mich.  171,  43  N.  W. 

Intire,  7  App.  D.  C.  447;  Kerfoot  v.  1100;    Bausman   v.   Eads,   46   Minn. 

Billings,  160  111.  563,  43  N.  E.  804;  148,  48  N.  W.  769;  Menard  v.  Crowe, 

Pennyery  v.  Ransom,  170  Mass.  303,  20  Minn.  448;   Scott  v.  Preeland,  7 

49  N.  B.  620;  Learned  v.  Poster,  117  Sm.    &    M.    (Miss.)    409;    Meier   v. 

Mass.  366;  Dimond  v.  Manhelm,  61  Meier,  105  Mo.  411,  16  S.  W.  223.  See 

Minn.  178,  63  N.  W.  495.  also  Marvel  v.  Cobb,  200  Mass.  293, 

"Ryan  v.  Kales   (Ariz.),  20  Pac.  86  N.  E.  360;   Higbee  v.  Dailey,  15 

311;    Hoyt  v.   Pawtucket  Inst,   for  N.  Dak.  339,  109  N.  W.  318. 
Savings,    110    111.    390;    Cleaver   v.        "» Askew  v.  Sanders,  84  Ala.  356, 

Green,  107  111.  67;  Gibbons  v.  Hoag,  4  So.  167;   Welsh  v.  Coley,  82  Ala. 

95  111.  45;  Hamilton  v.  Lubukee,  51  863,  2  So.  733;    Sloan  v.  Prothlng- 

111.  415,  99  Am.  Dec.  562.    See  ante  ham,  65  Ala.  593;  Jenkins  v.  Pierce, 
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Unreasonable  delay  is  not  excused  by  the  inaction  of  complainant's 
attorney,  in  the  absence  of  instructions  by  complainant  that  he  waa 
ready  to  redeem.^*  It  is  not  permissible  for  the  owner  of  the  equity 
of  redemption  to  lie  by  and  await  events,  and  have  the  power  at  any 
future  time  to  let  the  sale  stand  or  to  avoid  it,  according  as  it  may  be 
found  to  be  for  his  interest  to  do.  He  must  promptly  avail  himself 
of  any  irregularities  in  the  sale  within  a  reasonable  tirne.^"  Even  a 
delay  of  a  year  after  the  sale  before  an  action  to  set  it  aside  is  com- 
menced will  be  considered,  especially  if  the  purchaser  is  let  into  pos- 
session, and  receives  the  rents  and  profits,  and  there  is  no  claim  of 
fraud  in  the  sale.  In  such  case  the  mortgagor  is  estopped  from  deny- 
ing the  validity  of  the  sale.°^  But  the  mortgagor  is  not  required  to 
bring  an  action  to  set  aside  such  unauthorized  sale  before  the  expira- 
tion of  the  year  for  redemption."^ 

The  owner  of  the  equity  of  redemption  in  land  sold  under  a  power 
in  the  mortgage,  after  several  adjournments,  has  no  standing  nineteen 
months  after  the  sale,  to  object  to  its  validity  on  the  ground  that  the 
adjournments  were  not  advertised,  if  they  were  all  made  at  the  re- 
quest of  the  person  who  represented  him  and  the  title  in  all  matters 
relating  to  the  foreclosure,  and  who  consented  to  the  notices  in  the 
form  in  which  they  were  given,  and  knew  of  the  sale  and  made  no 
objection  to  it."^ 

Moreover,  if  the  mortgagor  receives  the  surplus  money,  although 
he  may  not  be  estopped  from  questioning  the  validity  of  the  sale,  it  is  a 
matter  to  be  considered  in  passing  upon  the  validity  of  it;  and  he 

98   111.   646;    Caudle  v.  Murphy,  89  113  Ala.  110;  Goree  v.  Clements,  94 

111.  352;  Watson  v.  Sherman,  84  111.  Ala.    337,    10    So.    906;     Boiling    v. 

263;    Bush  v.  Sherman,  80  111.  160;  Gantt,  93  Ala.  89,  9  So.  604;  Ponder 

Farrar  v.  Payne,  73  111.  82;   Norton  v.  Cheeves,  90  Ala.  117,  7  So.  512; 

V.   Tharp,  53   Mich.   146;    Abbott  v.  Alexander  v.  Hill,  88  Ala.  488. 

Peck,  35  Minn.  499,  29  N.  "W.  194;  "Marvel  v.  Cobb,  200  Mass.  293, 

Landrum    v.    Union    Bank,    63    Mo.  86  N.  E.  360. 

48;  Connolly  v.  Hammond,  51  Tex.  '°  Irish  v.  Antloch  College,  126  111. 
635.  In  Alabama  the  later  decisions  474,  18  N.  E.  768;  Hoyt  v.  Paw- 
have  inclined  to  fix  two  years  as  a  tucket  Inst,  for  Savings,  110  111.  390. 
reasonable  time,  by  way  of  analogy  "'  Neal  v.  Bleckley,  36  S.  Car.  468, 
to  the  time  fixed  by  statute  for  the  15  S.  E.  733. 

redemption    of    realty    sold    under  ""Hull  v.  King,  38  Minn.  349,  37 

mortgages.  This  limitation  is  prima  N.  W.  792.     Waiting  four  months 

facie  applicable,  but  may  be  shown  after  the  period  allowed  for  redemp- 

to  be  unreasonably  short.    Ezzel  v.  tion  barred  the  mortgagor's  right  to 

Watson,    83    Ala.    120,    3    So.    309;  object  to  a  sale  which  was  voidable 

Douthit  V.  Nabors,  133  Ala.  453,  32  only.     Northwestern     Mortgage    T. 

So.   625;    Mason  v.   American  Mtg.  Co.  v.  Bradley,  9  S.  Dak.  495,  70  N. 

Co.,  124  Ala.  347,  26  So.  900;  Liddell  W.  648. 

V.  Carson,  122  Ala.  518,  26  So.  133;  ™Way  v.  Dyer,  176  Mass.  448,  57 

Norton  v.  British  Am.  Mortgage  Co.,  N.  E.  678. 
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would  be  required  to  refund  the  amount  received  before  his  applica- 
tion could  in  any  case  be  granted.** 

But  laches  can  not  be  imputed  to  one  who  has  delayed  invoking  the 
aid  of  a  court  of  equity,  relying  upon  an  agreement  with  the  mort- 
gagee to  allow  him  the  privilege  of  redeeming  after  the  sale.  In  such 
case,  until  the  mortgagee  repudiates  the  arrangement,  laches  ought 
not  to  be  imputed  to  the  mortgagor.'^  A  statute  providing  that  no 
foreclosure  sale  shall  be  set  aside  for  defect  in  notice  or  publication, 
unless  the  action  shall  be  commenced  within  five  years  from  the  date 
of  the  sale,  applies  to  a  sale  under  power,  where  the  notice  was  not 
published  for  a  sufficient  length  of  time.°° 

§  1922a.  Pleading  and  evidence. — The  plaintiff  in  an  action  to 
vacate  a  sale  under  a  power,  must  allege  distinctly  the  particular  facts 
or  special  equities  on  which  he  relies  for  the  relief  prayed  for;*'  and 
in  the  event  there  has  been  unusual  delay,  a  sufficient  excuce  therefor 
must  be  shown. "^ 

The  plaintiff  has  the  burden  of  proving,  by  clear  and  satisfactory 
evidence,  the  particular  grounds  relied  upon  for  setting  aside  the 
sale,""  except,  perhaps,  in  case  fraud  or  unfairness  is  relied  upon  as  a 
ground  for  relief,  in  which  case  it  has  been  held  that  slight  evidence 
will  be  sufficient.^" 

"Candee  v.  Burke,  1  Hun  (N.  Y.)  111.  649,  32  N.  E.  486;  Tartt  v.  Clay- 

546,  4  T.  &  C.  143;  Joyner  v.  Farm-  ton,  109  111.  579;   Hairston  v.  Ward, 

er,  78  N.  Car.  196.  108  111.   87;    Jobert  v.  Wagner,  147 

°=  Nichols  V.  Otto,   132   111.   91,  23  Mich.  409,  110  N.  W.  942;    McNeill 

N.  E.  411.  v.   Lee,   79   Miss.    4oo,    30   So.   821; 

"^Mogan  V.  Carter,  54  Minn.  141,  Brown  v.   British  Amer.   Mtg.   Co., 

55  N.  W.  1117.  86  Miss.  388,  38  So.  312;  Hamilton  v. 

"'Sullivan  v.  McLaughlin,  99  Ala.  Halpin,  68  Miss.  99,  8  So.  739;  Gra- 

60,  11  So.  447;    Dickerson  v.  Wins-  ham  v.  Fitts,  53  Miss.  307;   Orr  v. 

low,   97  Ala.  491,  11   So.  918;    Cop-  McKee,  134  Mo.  78,  34  S.  W.  1087; 

sey  V.   Sacramento   Bank,   133   Cal.  Hardwicke    v.    Hamilton,    121    Mo. 

659,  66  Pac.  7,  85  Am.  St.  238;   Saw-  465,  26   S.  W.  342;    Keiser  v.  G^m- 

yer  v.  Bradshaw,  125  111.  440,  17  N.  mon,  95  Mo.  217,  8  S.  W.  377;  Yar- 

E.  812;  Austin  v.  Hatch,  159  Mass.  borough  v.  Hughes,  139  N.  Car.  199, 

199,  34  N.  E.   95;    Ramsey  v.  Mer-  51  S.  E.  904;  Cawfield  v.  Owens,  129 

riam,  6  Minn.  168;    Weir  v.  Jones,  N.   Car.   286,   40   S.   E.   62;    Shea  v. 

84  Miss.  602,  36  So.  533;   Axman  v.  Ballard,  61  W.  Va.  255,  56  S.  E.  472, 

Smith,  156  Mo.  286,  57  S.  W.  105;  123  Am.  St.  981;  Atkinson  v.  Wash- 

Lallance  v.  Fisher,  29  W.  Va.  512,  2  ington  &c.  College,  54  W.  Va.  32,  46 

S.  E.  775.  S.  E.  253. 

°'  Abbott  V.  Peck,  35  Minn.  499,  29         ">  Longwith   v.    Butler,   8   111.   32; 

N.  W.  194.  Stone   v.   Williamson,   17   111.   App. 

«»Wlndes  v.  Russell,  150  Ala.  625,  175;   McCullum  v.  Jones  (Tex.  Civ. 

43  So.  788;   Naugher  y.  Sparks,  110  App.),  141  S.  W.  1030.     But  see  the 

Ala.  572,  18  So.  45;   Mosca  Milling  following  cases  holding  evidence  in- 

&c.  Co.  v.  Murto,  18  Colo.  App.  437,  sufficient  to  show  fraud.     Arnold  v. 

72   Pac.   287;    Bowman  v.   Ash,   143  Watson,  91  Ark.  328,  121  S.  W.  354; 
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XV.    Costs,  Expenses,  and  Proceeds  of  Sale 

Section  Section 

1923.  Compensation     of     mortgagee    1925.  Costs  and   expenses  provided 

and  trustee.  for  in  power. 

1923a.  Attorney's  fees  provided  for  1926.  Costs     and     expenses     where 

in  mortgage.  bankruptcy      court      orders 

1923b.  Stipulation  for  attorney's  fee  sale. 

refers   only   to   sale   under  1926a.  Application    of    proceeds    of 

power.  sale. 

1924.  Costs    and    expenses    of    sale  1926b.  Payment  of  prior  liens  upon 

where  no  provision  made  in  the  property, 

power. 

§  1923.  Compensation  of  mortgagee  and  trustee. — The  mortgagee 
is  not  entitled  to  compensation.  A  mortgagee  with  a  power  of  sale 
is  treated  as  a  trustee  for  sale,  and  the  general  rule  applicable  to  trus- 
tees, that  they  shall  not  profit  by  the  trust  excludes  him  from  claim- 
ing compensation  for  his  services  in  the  execution  of  his  power  of 
sale.  He  is  to  consider  not  only  his  obligation  to  the  purchaser,  but 
his  liability  to  his  cestui  que  trust  or  mortgagor.^  The  same  rule 
applies  to  a  trustee  in  a  trust  deed.  But  the  mortgage  or  trust  deed 
may  provide  for  compensation  to  the  mortgagee  or  trustee,  and  then 
the  agreement  of  the  parties  will,  of  course,  govern.  Such  compen- 
sation in  the  way  of  a  commission  or  an  attorney's  fee  is  wholly  de- 
pendent upon  the  contract.^ 

Where  the  mortgage  or  deed  of  trust  fixes  the  compensation  or  com- 
mission, the  trustee  or  mortgagee  may  retain  the  amount  thereof  out 
of  the  proceeds  of  the  sale.^ 

Where  the  instrument  creating  the  power  distinctly  states  that  the 
commission  is  for  making  sale  of  the  property,  it  is  not  earned  merely 
by  performing  the  acts  preliminary  to  the  sale.  If  the  debtor  pays 
off  the  debt  before  the  sale  actually  takes  place,  the  trustee  is  not  en- 
titled to  commissions.* 

Where  the  instrument  provides  for  a  reasonable  compensation,  the 
amount  thereof  must  be  determined  by  the  amount  of  the  mortgage 

Elmslie   v.    Mayor    (Miss.),   35    So.  ' Guignon  v.  Union  Trust  Co.,  156 

201;    Bailey  v.   Hendrickson,   25   N.  111.   135,   40  N.   E.   556,   47  Am.   St. 

Dak.  500,  143  N.  W.  134.  186;  Duffy  v.  Smith,  132  N.  Car.  38, 

'  Allen  V.  Robbins,  7  R.  I.  33.    See  43  S.  E.  501. 

also  Heffron  v.  Gage,  44  III.  App.  *Whitaker      v.      Old      Dominion 

147;  Johnson  v.  Glenn,  80  Md.  369,  Guano  Co.,  123  N.  Car.  368,  31  S.  E. 

30  Atl.  993;   Stark  v.  Love,  128  Mo.  629;  Fry  v.  Graham,  122  N.  Car.  773, 

App.  24,  106  S.  "W.  87;    Sugden  on  30  S.  E.  330;  Pass  v.  Brooks,  118  N. 

Vendors,  55.    See  ante  §  1606.  Car.  397,  24  S.  E.  736.    But  see  Can- 

'  Dorsey  v.  Omo,  93  Md.  74,  48  Atl.  non  v.  McCape,  114  N.  Car.  580,  19 

741;  Johnson  v.  Glenn,  80  Md.  369,  S.  E.  703,  20  S.  E.  276. 
30  Atl.  993. 
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debt  and  the  circumstances  of  the  case.^  A  provision  is  frequently 
inserted  in  the  mortgages  allowing  the  mortgagee  on  a  sale  to  charge 
a  commission  for  his  services;  and  in  such  case  it  would  seem  that  a 
charge  of  the  stipulated  commission  would  be  allowed  in  addition  to 
the  ordinary  expenses  and  counsel  fees."  But  the  mortgagee  may 
charge  and  be  allowed  for  all  proper  expenses  incurred  in  the  execu- 
tion of  the  power  of  sale,  whether  the  mortgage  expressly  provide  for 
the  payment  of  such  expenses  or  not.  He  may  charge  for  expenses 
of  advertising,  for  auctioneers'  fees,  and  for  counsel  fees  for  advice 
as  to  the  proper  execution  of  the  power.'  Such  expenses  are  properly 
chargeable  under  the  mortgage,  though  the  attempted  sale  be  dis- 
continued and  the  property  sold  in  some  other  way,  especially  if  such 
sale  be  discontinued  at  the  request  of  the  debtor  or  in  his  interest.' 
A  stipulation  in  a  mortgage  for  an  attorney's  fee  can  not  be  enforced 
unless  an  actual  sale  be  made.'  The  fee  can  not  be  demanded  before 
the  sale.^" 

§  1923a.  Attorney's  fees  provided  for  in  mortgage. — Attorney's 
fees  are  not  allowed  unless  provided  for  in  the  mortgage  ;^^  and  they 
are  not  allowed  under  a  provision  for  the  "expenses  of  sale."  This 
term  includes  only  the  ordinary  expenses  and  costs  of  foreclosure.^^ 

"Marsh    v.    Morton,    75    111.    621;  "Alien  v.  Robbins,  7  R.  I.  33. 

Loftis   V.    Duckworth,    146    N.   Car.  »Myer  v.  Hart,  40  Mich.  517. 

343,  59   S.  E.  689;    Harris  v.  First  "Philips  v.  Bailey,  82  Mo.  639. 

Nat.  Bank   (Tex.  Civ.  App.),  45   S.  "Fowler  v.  Equitable  Trust  Co., 

W.  311.  141  U.  S.  384,  35  L.  ed.  786,  12  Sup. 

"Lime  Rock  Bank  v.  Phetteplace,  Ct.  1;  Robinson  v.  Alabama  Mfg. 
8  R.  I.  56.  In  this  case  a  commis-  Co.,  51  Fed.  268;  American  Mtg.  Co. 
sion  of  five  per  cent,  on  the  gross  v.  McCall,  96  Ala.  200,  11  So.  288; 
proceeds  of  sale,  as  stipulated  in  the  Dorsey  v.  Omo,  93  Md.  74,  48  Atl. 
mortgage,  was  allowed  in  addition  741.  See  also  Dodge  v.  TuUeys,  144 
to  the  expenses  and  counsel  fees  U.  S.  451,  36  L.  ed.  501,  12  Sup.  Ct. 
paid.  It  was  contended  that  this  729,  distinguished  in  preceding  case, 
commission  was  in  the  nature  of  a  See  ante  §  1606. 
penalty,  which  the  court  should  re-  "Thomas  v.  Jones,  84  Ala.  302,  4 
lieve  against;  but  it  was  allowed  as  So.  270.  A  trust  deed  made  in  Illi- 
compensation  to  the  mortgagee,  nois  provided  that,  in  the  case  of  a 
Rappanier  v.  Bannon  ( Md. ) ,  8  Atl.  sale  by  the  trustee  at  public  auction 
555.  But  see  Duffy  v.  Smith,  132  N.  upon  advertisement,  all  costs. 
Car.  38,  43  S.  E.  501,  holding  that  a  charges,  and  expenses  of  such  ad- 
trustee  must  pay  auctioneer  fees  out  vertisement,  sale,  and  conveyance, 
of  his  own  commissions.  For  fur-  including  commissions,  such  as  were 
ther  discussion  of  the  allowance  for  at  the  time  of  sale  allowed  by  the 
auctioneer's  fees,  see  Smith  v.  01-  laws  of  Illinois  to  sherifCs  on  sale 
cott,  19  App.  D.  C.  61.  See  ante  §  of  real  estate  on  execution,  should 
1606.  be  paid  out  of  the  proceeds.    It  was 

'  Bangs   v.   Fallon,   179   Mass.   77,  held  that  this  provision  did  not  Im- 

60  N.  E.  403;  Allen  v.  Robbins,  7  R.  pose  upon  the  borrower  the  burden 

I-  33.  of  paying  to  the  lender  a  solicitor's 
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Where  the  mortgage  or  deed  of  trust  includes  a  general  provision 
for  the  payment  of  all  fees  and  charges  or  costs  and  expenses,  this  is 
held  to  include  a  reasonable  fee  for  the  mortgagee's  or  trustee's  at- 
torney.^^  A  provision  in  a  power  of  sale  mortgage  for  the  payment  of 
"all  costs  of  foreclosure,  including  attorney's  fee,"  include  such  a  fee 
upon  a  sale  under  the  povrer,  but  does  not  authorize  an  allowance  of 
such  a  fee  for  filing  a  bill  of  foreclosure.^*  A  sale  for  the  purpose  of 
settling  the  mortgagor's  estate,  would  not  be  a  sale  under  the  power 
authorizing  the  retention  of  an  attorney's  fee  under  a  provision  to 
that  effect.^"  Where  there  is  no  evidence  that  counsel  was  necessary 
in  a  sale  under  a  trust  deed  no  allowance  therefor  should  be  made 
from  the  proceeds  of  such  sale.^*  If  an  attorney's  fee  is  claimed  in 
good  faith,  though  not  authorized,  and  included  in  the  sum  for  which 
the  land  is  sold,  the  irregularity  does  not  avoid  the  sale.^'' 

If  the  provision  in  the  mortgage  for  the  payment  of  attorney's  fees 
differs  -from  that  contained  in  the  mortgage  notes,  the  former  will 
control,  especially  as  against  the  mortgagor's  grantee.  Thus  where 
a  power  of  sale  mortgage  stipulates  that  the  proceeds  of  the  sale  shall 
be  applied,  first,  to  paying  the  expenses,  "and  all  attorney's  or  solici- 
tor's fees,"  and  the  notes  secured  by  the  mortgage  provide  that  in 
case  they  are  not  paid  at  maturity,  the  mortgagor  shall  pay  not  less 
than  ten  per  cent,  for  collecting  them,  the  effect  of  the  provision  in 
the  mortgage  is  to  authorize  the  mortgagee  to  pay,  out  of  the  pro- 
ceeds of  the  sale,  a  reasonable  compensation  for  the  services  of  an 
attorney  or  solicitor  rendered  in  and  about  the  sale  made  under  the 
power;  it  does  not  authorize  him  to  retain  ten  per  cent,  of  the  pro- 
ceeds of  the  sale.  The  stipulations  in  the  notes  and  the  mortgage  are 
independent,  and  applicable  to  different  contingencies, — one  to  the  sale 
Tinder  the  mortgage,  the  other  to  collection  of  the  notes  by  suit.^^ 

fee  where  a  suit  is  brought  for  fore-  186;    Brady  v.  Dilley,  27  Md.  570; 

closure.  The  commissions  referred  to  Varnum  v.  Meserve,  8  Allen  (Mass.) 

in  the  deed  are  allowed  only  where  158;  Cannon  v.  McCape,  114  N.  Car. 

the  property  is  sold  upon  advertise-  580,  19  S.  E.  703,  20  S.  B.  276.    But 

ment,  hy  the  trustee,  without  suit,  see  Condict  v.  Flower,  47  Mo.  App. 

The  trust  deed  made  no  provision  514. 

for  a  solicitor's  fee  to  the  company  "  Bynum  v.  Frederick,  81  Ala.  489, 

in  the  event  suit  was  brought.  That  8  So.  198. 

a  suit  became  necessary  because  of  "'Walker  v.   Killian,    62   S.   Car. 

the  refusal  of  the  trustee  to  act  is  482,  40  S.  E.  887. 

no   reason   for   taxing   such   a   fee  "Duffy  v.  Smith,  132  N.  Car.  38, 

against  the  mortgagor.     Fowler  v.  43  S.  E.  501. 

Equitable  Trust  Co.,  141  U.  S.  384,  "Emmons  v.  Van  Zee,  78  Mich. 

35  L.  ed.  786,  12  Sup.  Ct.  1.  171,    43    N.    W.    1100;     Millard    v. 

"  Guignon  v.  Union  Trust  Co.,  156  Truax,  50  Mich.  343,  15  N.  W.  501. 

111.  135,  40  N.  E.  556,  47  Am.  St.  "'Tompkins  v.   Drennen,   95  Ala. 

42 — Jones  Mtg. — ^Vol.  III. 
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It  has  been  held  that  if  the  circumstances  of  the  case  is  such  as  to 
make  it  necessary  to  employ  an  attorney  in  and  about  the  foreclosure, 
a  fee  for  such  attorney  may  be  properly  allowed,  even  in  the  absence 
of  a  stipulation  therefor  in  the  deed.^" 

In  Maryland,  where  the  power  of  sale  is  executed  under  the  direc- 
tion of  the  court,  the  trustee  for  sale  is  allowed  a  commission  of  five 
per  cent.  But  in  a  case  where  the  owner  of  the  equity  of  redemption 
requested  an  adjournment  of  the  sale,  and  agreed  to  pay  the  usual 
commissions  for  sale  and  the  expenses  of  the  adjournment,  a  claim 
for  commissions  in  addition  to  those  for  the  actual  sale  was  disallowed, 
though  the  expenses  of  the  ineffectual  sale  were  allowed.^" 

In  Minnesota  it  is  provided  by  statute  that  the  sums  retained  as 
attorney's  fees  shall  not  exceed  the  amount  expressed  in  the  mortgage 
and  shall  not  be  taxed  or  retained  unless  they  are  actually  paid  for 
such  services.  Under  this  statute,  the  mortgagee  could  retain  attor- 
ney's fees  though  the  attorney  was  employed  by  the  year  at  a  stated 
salary,  when  the  amount  retained  was  in  fact  turned  over  to  the  at- 
torney.^^  An  aflBdavit  of  the  amount  of  the  costs  and  disbursements 
must  be  filed  within  ten  days  after  the  sale,  to  entitle  the  mortgagee 
to  retain  them  out  of  the  proeeeds.^^  The  mere  fact  that  one  is  named 
as  trustee  in  a  deed  of  trust  raises  no  implied  promise  on  the  part  of 
the  beneficiary  to  pay  him  for  his  services.^* 

Where  the  mortgage  stipulates  that  in  the  event  of  a  sale  under 
the  power  in  the  mortgage  attorney's  fees  may  be  allowed,  a  sale  un- 
der the  power  is  a  prerequisite  to  the  allowance  of  such  fees;  and, 

463,  10  So.  638.     It  seems  a  proper  mortgage.  Eliason  v.  Sidle,  61  Minn, 

comment  upon  this  case  that,  as  be-  285,  63  N.  W.  730.    The  attorney  fee 

tween  the  mortgagor  and  mortgagee  may  be  paid  as  part  of  a  fixed  an- 

at  least,  the  stipulation  in  the  mort-  nual    salary.     Swift    v.    Board    of 

gage  and  the  notes  should  be  con-  County    Commissioners,    76    Minn, 

strued  together  as  referring  to  the  194,  78  N.  W.  1107. 

same    thing.      See    also    Elkin    V.  ''Brown  v.  Baker,  65  Minn.  133, 

Rives,  82  Miss.  744,  35  So.  200.  67   N.   W.   793;    Brown   v.    Scandia 

"  Duffy  V.  Smith,  132  N.  Car.  38,  Bldg.  &c.  Assn.,  61  Minn.  527,  63  N. 

43  S.  E.  501;  Snow  v.  Warwick  Sav.  W.  1040;   Johnson  v.  Northwestern 

Inst.,  17  R.  I.  66,  20  Atl.  94.     But  Loan   &   Building   Assn.,    60   Minn, 

see  Jefferson  v.  Edrington,  53  Ark.  393,   62  N.  W.   381.     The  ten  days 

545,  14  S.  "W.  903;  Myer  v.  Hart,  40  begin  to  run,  not  from  the  day  the 

Mich.  517,  29  Am.  Rep.  553.  property    is    offered    for    sale    and 

"  Neptune  Ins.   Co.  v.   Dorsey,  3  struck  off  to  the  purchaser,  but  from 

Md.  334;    Gustave  Adolph  Assn.  v.  the  time  the  foreclosure  sale  is  com- 

Kratz,  55  Md.  394.    See  also  Dorsey  pleted  by  the  execution  and  record- 

V.  Omo,  93  Md.  74,  48  Atl.  741.  ing  of  the  certificate  of  sale.     La- 

"^  Morse  v.  Home  Sav.  &c.  Assn.,  rocque  v.  Chapel,  63  Minn.  517,  65 

60  Minn.  316,  62  N.  W.  112.     Only  N.  W.  941. 

one   fee  can  be   recovered,  though  "  Catlin  v.  Glover,  4  Tex.  151. 
several  parcels  are  covered  by  the 
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therefore  if,  after  a  sale  is  advertised,  a  settlement  of  the  mortgage 
debt  is  made  between  the  parties  without  a  sale,  the  mortgagee's  at- 
torney or  trustee  is  not  entitled  to  such  fees  or  any  compensation.^* 
But  the  trustee  is  entitled  to  a  just  allowance  for  time,  labor,  services, 
and  expenses.^^ 

§  1923b.  Stipulation  for  attorney's  fee  refers  only  to  sale  under 
power. — A  stipulation  for  the  payment  of  an  attorney's  fee  may  have 
reference  only  to  a  sale  under  the  power,  and  when  that  is  the  case 
it  can  not  be  enforced  when  resort  is  had  to  a  foreclosure  by  suit,  un- 
less the  necessity  for  such  suit  be  shown.^' 

In  an  Alabama  case,  Mr.  Justice  Thornington  said:  "Stipulations 
of  this  character  usually  assume  one  of  two  forms :  First.  Where  the 
right  in  the  mortgagee  to  claim  such  counsel  fees  is  referable  alone  to 
the  power  of  sale  in  the  mortgage,  and  is  dependent  upon  a  sale  made 
pursuant  to  the  power.^'  Second.  Where  the  right  to  claim  such  fees 
may  be  exercised  either  upon  a  foreclosure  under  the  power  of  sale  • 
in  the  mortgage,  or  by  proceedings  in  a  court  of  chancery.^^  Another 
class  of  such  cases  is  met  with  in  this  state  where  the  right  to  claim 
such  fees  in  proceedings  to  foreclose  the  mortgage  in  chancery  is  made 
to  depend  upon  the  existence  of  a  necessity  for  resorting  to  that  mode 
of  foreclosure.^"     Whether  a  case  falls  within  the  one  class  or  the 

"Dorsey  v.   Omo,   93   Md.   74,   48  for  an  attorney  throughout  the  en- 

Atl.    741;    Fry   v.    Graham,    122    N.  tire  litigation  would  be  self-evident. 

Car.    773,    30    S.    E.    330;     Pass    v.  Possibly  the  apparent  necessity  of 

Brooks,   118   N.   Car.   397,   24   S.  E.  allowing  the  mortgagee  to  bid  and 

736.     See  also  Whitaker  v.  Old  Do-  purchase  in  order  to  realize  the  full 

minion  Guano  Co.,  123  N.  Car.  368,  value   of  the  property,  or  possibly 

31  S.  E.  629.  some  obstacle  which  requires  equi- 

"  Fry  V.  Graham,  122  N.  Car.  773,  table  interposition  to  remove  it,  or 

30  S.  E.  330.  possibly    conflicting    equities,    may 

'"  Lehman  v.  Comer,  89  Ala.  579,  furnish  the  requisite  necessity."  See 

8  So.  241;   Bynum  v.  Frederick,  81  also  Seed  v.  Brown,  180  Ala.  8,  60 

Ala.  489,  8  So.  198;   Bedell  v.  New  So.  98. 

Bug.  Security  Co.,  91  Ala.  325,  8  So.  "  Such  was  the  character  of  the 
494.  Chief  Justice  Stone,  delivering  right  in  the  following  cases:  By- 
judgment,  said:  "We  can  imagine  num  v.  Frederick,  81  Ala.  489,  8 
many  states  of  attendant  facts  So.  198;  Hardwick  v.  Bassett,  29 
which  would  render  a  chancery  Mich.  17;  Sage  v.  Riggs,  12  Mich, 
foreclosure  necessary.    Possibly  the  313. 

case  may  be  put  in  chancery  by  the  ^°  Such  are   several  of  the  cases 

mortgagors,  or  by  some  adversary  cited  in  2  Jones  Mtg.,  §  1606,  and 

claimant,  which,  per  se,  would  dem-  also  in  the  following  cases:   Tomp- 

onstrate  the  necessity  for  an  attor-  kins  v.  Drennen,  95  Ala.  463,  10  So. 

ney;    and    in    such    contingency    a  638;  Lehman  v.  Comer,  89  Ala.  579, 

cross-bill  for  foreclosure  might  be  8  So.  241. 

appropriate  and  advisable.    In  such  ''•Such  was  the  case  of  Bedell  v. 

event,  it  would  seem  the  necessity  Security  Co.,  91  Ala.  325,  8  So.  494. 
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other  depends  tipon  the  phraseology  employed  in  the  note  or  mortgage 
in  each  particular  case.  No  general  rule  for  the  classification  of  such 
cases  can  be  laid  down  by  the  court,  but  the  intent  of  the  parties  must 
be  deduced  from  the  language  of  the  entire  contract." 

The  necessity  for  proceedings  in  chancery,  and  the  payment  of 
attorney's  fees  in  such  proceeding,  was  shown  where  a  bill  to  fore- 
close a  mortgage  containing  a  power  of  sale  alleged  that  the  prop- 
erty was  inadequate  to  pay  the  entire  debt;  that  the  mortgagors 
were  insolvent;  that  the  mortgage  conferred  no  power  on  the  mort- 
gagee to  purchase  at  a  sale  under  the  power;  that  the  mortgagors 
denied  the  validity  of  the  mortgage,  in  consequence  of  which  no  sale 
could  be  made  under  the  power  for  the  fair  value  of  the  property; 
and  that  it  was  necessary  to  apply  the  rents  to  the  mortgage  debt.^" 

§  1924.  Costs  and  expenses  of  sale  where  no  proTision  made  in 
power. — The  mortgagee  or  trustee  is  entitled  to  retain  from  the  pro- 
ceeds of  the  sale  all  reasonable  costs  and  expenses  incurred  in  making 
the  sale.^'^  Eeasonable  expenses  incurred  in  advertising  a  sale,  and  in 
making  it  under  a  power  are  always  allowed.  These  include  an  amount 
necessary  for  the  payment  of  an  attorney's  fees  for  preparing  the  ad- 
vertisements of  sale,  and  for  drafting  the  conveyances  to  the  pur- 
chasers after  the  sale.^^  But  when  a  sale  has  been  enjoined  after  it 
was  advertised,  and  the  mortgagee  or  trustee,  in  anticipation  of  the 
action  of  the  court,  incurs  expense  in  advertising  an  adjournment,  he 
is  not  entitled  to  have  this  allowed  to  him  on  the  dissolution  of  the  in- 
junction; but  reasonable  attorney's  fees  for  preparing  the  advertise- 
ment may  be  allowed.''  If  the  person  who  obtains  an  injunction 
against  a  sale  allows  the  advertisement  to  continue,  he  is  chargeable 

'"American  Mortgage   Co.  v.   Mc-  84  S.  W.  771;  Rappanier  v.  Bannon 

Call,  96  Ala.  238,  11  So.  288.    Where  (Md.),  8  Atl.  555;  Farnsworth  Loan 

there  was   a   stipulation   for   attor-  &c.  Co.  v.  Commonwealth  Title  Ins. 

ney's  fees  in  a  power  of  sale  mort-  &c.  Co.,  87  Minn.  179,  91  N.  W.  469; 

gage,  and  the  mortgagee  purchased  Fishhurne  v.  Smith,  34  S.  Car.  330, 

at  the  sale  without  being  authorized  13  S.  B.  525;  Beatty  v.  O'Connor,  5 

to  do  so,  and  filed  a  bill  to  compel  Ont.  731. 

the  mortgagor  to  elect  to  affirm  or  »» Snow  v.  "Warwick  Inst,  for  Sav., 

disaffirm  the  sale,  it  was  held  that  17  R.  I.  66,  20  Atl.  94. 

the  mortgage  did  not  secure  attor-  ="  Marsh  v.  Morton,  75  111.  621.    In 

ney's  fees  for  that  purpose.    Ameri-  this    case    the    trustee    advertised 

can  Freehold  Land  Mtg.  Co.  v.  Pol-  sales  under  nine  trust  deeds  secur- 

lard,  120  Ala.  1,  24  So.  736.  Ing  debts  to  the  amount  of  $50,000, 

"Cooper  V.  McNeil,  9  111.  App.  97;  and  $150  was  allowed  for  preparing 

Guenther  v.  Wisdom,  27  Ky.  L.  230,  them. 
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with  the  whole  expense  of  the  publication.'*  The  expenses  of  an 
abortive  sale  must  generally  be  borne  by  the  mortgagee.''' 

As  to  the  fees  of  an  auctioneer,  only  the  sum  charged  by  the  auc- 
tioneer actually  making  the  sale  should  be  allowed.'"  Thus,  where  the 
auctioneer  employed  by  the  mortgagee  is  absent  at  the  time  of  sale, 
he  is  not  entitled  to  compensation.  The  auctioneers  who  actually 
made  the  sales  must  be  regarded  as  acting  in  their  own  characters, 
the  auctioneer  who  employed  them  not  being  present,  since  it  is  not 
in  the  power  of  an  auctioneer  to  appoint  a  deputy,  or  to  perform  his 
services  as  auctioneer  by  an  agent  or  employe,  unless  he  is  himself 
present,  supervising  the  sale. 

The  mortgagee  is  entitled  to  retain  out  of  the  surplus,  for  auc- 
tioneer's fees,  only  the  sum  charged  by  the  persons  actually  conduct- 
ing the  sale,  and  not  the  amount  he  had  contracted  to  pay  the  auc- 
tioneer.'^ 

If  the  trustee  is  entitled  to  an  allowance  for  the  auctioneer's  charges, 
he  must  arrange  therefor  in  advance,  for  the  protection  of  both  debtor 
and  creditor." 

The  mortgagee  or  trustee  may  also  retain  from  the  proceeds  of  the 
sale  an  amount  sufficient  to  cover  the  cost  of  printing  and  publishing 
the  notices  or  advertisements  of  the  sale,'*  or  for  other  proper  and 
legitimate  items  of  expense.*" 

§  1925.  Costs  and  expenses  provided  for  in  power. — If  the  power 
provides  that  the  mortgagee  may  retain  all  costs  and  expenses  of  sale, 
he  may  retain  a  reasonable  sum  for  legal  advice  respecting  it,  and  also 
for  his  own  time  and  trouble.*^  If,  however,  the  sale  is  not  completed, 
but  the  advertisement,  being  imperfect,  is  withdrawn  after  a  single 

"Collins  V.  Standish,  6  How.  Pr.  Rep.    553;     Collins    v.    Standish,    6 

(N.  Y.)    493.     See  opinion  of  Har-  How.  Pr.  (N.  Y.)  493;  Snow  v.  War- 

ris,   J.,   in  this   case,   for   a  bill  of  wick  Sav.  Inst.,  17  R.  I.  66,  20  Atl. 

costs,  such  as  is  properly  allowable  94. 

in  New  York.  "Cheltenham  Imp.  Co.  v.  White- 

»  Neptune   Ins.    Co.   v.   Dorsey,   3  head,  128  111.  279,  21  N.  B.  569;  Hobe 

Md.   Ch.    334;    Sutton   v.   Rawlings,  v.  Swift,  58  Minn.  84,  59  N.  W.  831. 

18  L.  J.   (N.  S.)  Exch.  249,  3  Exch.  "Varnum    v.     Meserve,    8    Allen 

407.     See  ante  §  1607.  (Mass.)  158.    In  this  case  the  judge 

=°  Bangs  V.   Fallon,  179   Mass.   77,  of  the   superior   court  found  to  be 

60  N.  E.  403.  reasonable   in  amount  a  charge  of 

"  Snow  V.  "Warwick  Inst,  for  Sav.,  thirty  dollars  for  legal  advice  and 

17  R.  I.  66,  20  Atl.  94.  making  the   deed,   and   another  of 

"  Smith  V.  Olcott,  19  App.  D.  C.  twenty  dollars  for  the  mortgagee's 

61.  own  time  and  trouble  in  relation  to 

=' Brown    v.    Ogg,    85    Ind.    234;  the    sale.      See    also    Tompkins    v. 

Myer  v.  Hart,  40  Mich.  517,  29  Am.  Drennen,  95  Ala.  463,  10  So.  638. 
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publication,  no  attorney's  fees  or  costs  can  be  collected.  A  tender  of 
the  full  amount  of  the  debt  is  good.*^ 

If  the  trustee  acts  as  his  own  attorney  in  making  the  sale  he  is  not 
entitled  to  the  attorney's  fee  stipulated  for  in  the  deed,  but  only  to 
compensation  as  trustee.*^  But  a  county  attorney  who  conducts  a 
sale  on  behalf  of  the  county,  has  been  held  entitled  to  an  attorney's 
fee,  although  he  receives  a  fixed  salary  as  such  officer.**  If  after  a 
defective  foreclosure  the  mortgagee  for  any  purpose  of  his  own  deems 
it  important  to  proceed  to  a  new  foreclosure  for  the  correction  of  an 
error  in  his  own  proceedings,  he  can  neither  legally  nor  equitably 
charge  his  mortgagor  with  the  expense.*'^  "Where  the  sale  was  made 
after  the  death  of  the  mortgagor,  and  before  his  estate  had  been  set- 
tled, and  before  an  administrator  had  been  appointed  upon  his  estate, 
and  a  question  which  arose  in  regard  to  the  surplus  was,  whether  it 
should  be  paid  over  to  the  heirs  immediately,  or  should  be  retained 
to  meet  any  demands  which  might  be  made  upon  it  in  the  settlement 
of  the  estate,  and  the  mortgagee  procured  the  advice  of  counsel  upon 
this  question,  he  should  be  allowed  so  much  as  he  has  properly  paid, 
or  would  be  required  to  pay,  for  such  advice.*" 

§  1926.    Costs  and  expenses  where  bankruptcy  court  orders  sale. — 

When  the  bankruptcy  court  orders  the  mortgaged  property  to  be  sold, 
and  the  mortgage  debt  to  be  paid  out  of  the  proceeds,  with  leave  to 
the  mortgagee  to  buy  at  the  sale,  the  costs  and  expenses  are  properly 
payable  out  of  the  proceeds  of  the  sale,  although  these  are  not  suffi- 
cient to  satisfy  the  debt,  rather  than  out  of  the  other  assets  of  the 
bankrupt  estate.  Such  costs  do  not  pertain  to  the  general  administra- 
tion of  the  bankrupt's  estate,  but  result  from  the  enforcement  of  a 
specific  lien  in  large  part  for  the  benefit  of  the  mortgagee,  the  pro- 
ceeding being  substantially  one  mode  of  foreclosing  the  mortgage.*'' 

§  1926a.  Application  of  proceeds  of  sale. — The  proceeds  of  the  sale, 
after  deducting  all  lawful  expenses  and  charges  incurred  in  making 
the  sale,  are  applicable  in  the  first  instance  to  the  payment  of  the 
mortgage  debt;**  and  after  that  is  satisfied,  the  surplus  is  payable  to 

« Collar  v.  Harrison,  30  Mich.  66.  "  In  re  Ellerhorst,  2  Saw.  (U.  S.) 

•^Elkin    V.    Rives,    82    Miss.    744,  219.     The   mortgagee    in   this   case 

35  So.  200.  had  previously  offered  to  take  the 

"  Swift    V.    Hennepin,    76    Minn,  property  in  satisfaction  of  the  debt, 

194,  78  N.  W.  1107.  but  the  assignee  declined  the  propo- 

«  Clark  V.  Stilson,  36  Mich.  482.  sition  in  the  hope  of  realizing  more. 

"  Snow  V.  Warwick  Inst,  for  Sav.,  «  See  ante   S§  1682.  1683. 
17  R.  I.  66,  20  Atl.  94. 
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the  subsequent  parties  in  interest  according  to  their  respective  rights. 
If  the  proceeds  are  sufficient  to  pay  only  a  part  of  the  mortgage  debt, 
the  holder  of  the  mortgage  may  have  a  personal  remedy  against  the 
mortgagor,  or  his  grantee  or  others,  for  the  deficiency.*'  The  pay- 
ment not  being  a  voluntary  one,  does  not  operate  to  take  the  debt  out 
of  the  operation  of  the  statute  of  limitations.^" 

The  application  of  the  proceeds  is,  however,  subject  to  the  stipula- 
tions contained  in  the  deed  or  mortgage;  and  a  stipulation  that  the 
proceeds  of  a  part  of  the  mortgaged  property  may  be  applied  by  the 
mortgagee  is  valid  and  may  be  carried  out.^^ 

Upon  a  sale  under  a  mortgage  or  deed  of  trust  securing  several 
notes  or  debts,  the  proceeds  will  be  applied  to  their  satisfaction  in 
the  order  designated  in  the  mortgage  or  deed.^^  But  where  a  trust 
deed  was  made  to  secure  the  payment  of  two  certain  notes,  the  trustee 
must,  in  the  absence  of  any  direction  as  to  priority  in  the  deed  of 
trust  itself,  apply  the  proceeds  pro  rata  if  they  are  sufficient  to  pay 
the  notes  in  full.°^ 

§  1926b.  Payment  of  prior  liens  upon  the  property. — A  prior  mort- 
gage or  other  lien  may  be  first  satisfied  out  of  the  proceeds,  if  there 
was  an  agreement  between  the  parties  to  that  effect,  or  if  the  property 
was  sold  free  of  its  lien.^*  If  the  property  be  subject  to  taxes,  judg- 
ment liens,  or  other  incumbrances,  and  the  sale  is  made  on  the  un- 
derstanding or  agreement  that  the  purchaser  shall  take  a  clear  title, 
the  mortgagee  or  trustee  making  the  sale  must  discharge  these  liens 
before  conveying  the  title  to  the  purchaser.  But  ordinarily  the  pur- 
chaser at  a  sale  under  a  deed  of  trust  or  mortgage  takes  subject  to  the 
existing  incumbrances  upon  the  property.  A  trustee  under  a  deed 
of  trust  making  a  sale  can  not  reimburse  the  purchaser  from  the  pro- 
ceeds of  sale  for  the  amount  paid  by  him  for  taxes  which  were  a  lien 
upon  the  property,  or  the  amount  paid  by  him  to  discharge  a  judgment 
lien."^^    Where  the  mortgagee  pays  taxes  just  prior  to  the  foreclosure 

"See  ante  §§  1709-1721.  "Morton  v.  Hall,  118  Mass.  511; 

"Campbell  v.  Baldwin,  130  Mass.  Moring  v.  Pivott,  146   N.   Car.   558, 

199.  60  S.  E.  509;   Dandy  v.  "Waite,  36  S. 

='Newburger  v.  Perkins,  62  Miss.  Car.   569,  15   S.   E.   712.     See  also 

584.  Jones   v.    Sheppard,    145    Mo.    App. 

"'  Hamilton  v.  Hamilton,  162  Ind.  470,  122  S.  "W.  764. 

430,    70    N.    E.    535;    Hutchlngs   v.  »=  Schmidt  v.   Smith,  57  Mo.  135; 

Reinhalter,  23  R.  I.  518,  51  Atl.  429,  Scott  v.  Shy,  53  Mo.  478;  Tanner  v. 

58  L.  R.  A.  680.  Taussig,  11  Mo.  App.  534. 

"=  "Wales  V.   Gray,  109   Mich.  346, 
67  N.  W.  334. 
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sale,  he  is  entitled  to  be  reimbursed  for  the  amounts  so  advanced  out 
of  the  proceeds  of  the  sale."^'  But  the  mortgagee  is  not  entitled  to 
discharge  from  the  proceeds  of  sale  taxes  maturing  after  the  sale.^' 
'Sot  is  he  entitled  to  be  reimbursed  for  taxes  which  he  personally  paid 
after  the  completion  of  the  foreclosure.^* 

XVI.    The  Surplus 


Section 

1927.  Form   of  provision   in   power 
for  disposal  of  surplus. 
Interest    on    surplus    pending 
adjustment       of        adverse 
claims. 
Order   in   -whicli   surplus   pro- 
ceeds must  be  applied. 
Mortgagee  entitled  to  notice  of 

claims  to  surplus. 
Death  of  mortgagor. 
Insolvency   or   bankruptcy   of 
mortgagor. 
1933.  Dower  In  surplus. 


1928. 


1929. 

1930. 

1931. 
1932. 


Section 

1934.  When    equity   has   been    sold 

under    execution    or    is    at- 
tached. 

1935.  Judgment  lien. 

1936.  When  mortgage  debt  charged 

on  portion  of  premises. 

1937.  When  whole  property  sold  to 

satisfy  instalment. 

1938.  Payment  of  whole  debt  on  a 

sale  for  an  instalment. 

1939.  Where   several   debts  are   se- 

cured by  same  mortgage. 

1940.  Proceedings    to    recover    sur- 

plus. 


§  1927.  Form  of  provision  in  power  for  disposal  of  surplus. — Gen- 
erally the  mortgage  with  a  power  of  sale  provides  for  the  disposal  of 
the  surplus,  and  any  disposition  thereof  may  be  made,  provided  only 
that  there  is  no  fraud  upon  creditors.^  DifEerent  terms  are  used  for  this 
purpose,  and  they  should  conform  to  the  disposal  that  the  law  would 
make  irrespective  of  the  provision  itself;^  though  if  this  provision  be 
imperfect  in  not  meeting  the  circumstances  of  any  particular  case, 
or  if  the  direction  be  different  from  the  disposal  that  would  be  made  of 
the  surplus  under  general  principles  of  law,  the  direction  in  the  deed 
must  yield  to  the  equitable  rights  of  the  persons  interested.  This 
provision  may  be  very  short  and  comprehensive ;  and  in  the  best  forms 
of  conveyance  it  is  simply  that  the  surplus  shall  go  to  the  mortgagor, 
his  heirs  and  assigns.^  A  direction  that  it  be  paid  to  the  executors 
or  administrators  of  the  mortgagor  is  objectionable,  because,  if  the 


"  Gorham  v.  Nat.  Life  Ins.  Co.,  62 
Minn.  327,  64  N.  W.  906.  But  see 
Schmidt  v.  Smith,  57  Mo.  135;  Scott 
V.  Shy,  53  Mo.  478. 

^^Rappanier  v.  Bannon  (Md.),  8 
Atl.  555. 

™  Wyatt  V.  Quimby,  65  Minn.  537, 
68  N.  W.  109;  Tanner  v.  Taussig, 
11  Mo.  App.  534. 

'Hall  V.  Gould,  79  111.  16;   Union 


Sav.  Bank  v.  Pool,  143  Mass.  203,  9 
N.  E.  545;  Hayes  v.  Stockwell,  73 
Mich.  366,  41  N.  W.  324. 

'  See  Forms  of  Mortgages,  ante  § 
60.  See  also  Jones  v.  Sheppard,  145 
Mo.  App.  470,  122  S.  W.  764. 

'Wright  v.  Rose,  2  S.  &  S.  323;, 
Bourne  v.  Bourne,  2  Hare  35;  In  re 
Smith,  7  Jur.  (N.  S.)  903. 


665  THE  SUKPLUS  §   1937 

sale  takes  place  after  the  death  of  the  mortgagor,  the  land  has  already 
passed  to  his  heirs  or  devisees,  and  the  surplus  then  belongs  to  them, 
notwithstanding  such  direction;  the  mortgage  can  not  alter  the  char- 
acter of  the  surplus  as  between  the  personal  representatives  of  the 
mortgagor  and  his  real  representatives.  Objection  has  also  been  made 
to  the  direction  that  the  surplus  shall  be  payable  to  the  mortgagor, 
his  heirs  or  assigns ;  because  if  the  sale  should  be  made  in  his  lifetime, 
but  his  death  should  occur  before  the  payment  of  the  surplus,  this 
would  then  go  to  his  personal  representatives,  because  the  land  had 
been  converted  into  personalty  at  the  time  of  his  death.  This  form 
is  also  open  to  the  objection  of  not  being  strictly  correct  in  the  case 
of  a  sale  made  after  the  death  of  the  mortgagor,  when  he  has  by  his 
will  directed  his  executor  to  convert  his  real  estate  into  personalty. 
The  terms  of  the  mortgage  in  these  cases  would  have  to  yield  to  these 
circumstances  under  which  they  do  not  meet  the  equities  of  the  par- 
ties. Although  the  direction  that  the  surplus  shall  be  paid  to  the 
mortgagor,  his  heirs  or  assigns,  does  not  fully  meet  these  exceptional 
cases,  no  harm  can  come  from  this,  because  the  surplus  is  in  all  cases 
bound  by  the  actual  rights  and  equities  of  the  parties  interested.  No 
form  of  words  can  be  used  which  will  in  every  case  fully  point  out  to 
the  mortgagee  the  persons  to  whom  he  is  to  pay  the  surplus ;  and  that 
form  which  is  correct  generally,  and  is  the  most  concise,  is  the  best.* 
The  mortgagee  can  not  be  relieved  of  the  responsibility  of  determining 
who  are  the  persons  entitled  according  to  law,  unless  in  cases  of  doubt 
he  refers  the  determination  of  this  question  to  the  courts.  Complica- 
tions may  arise  which  may  make  such  a  reference  the  only  safe  course ; 
but  usually  there  is  no  difficulty  in  determining  who  are  entitled  un- 
der the  law,  and  the  direction  to  pay  to  the  heirs  or  assigns  of  the 
mortgagor  affords  as  much  aid  as  any  other,  however  elaborate. 
"Whether  the  surplus  be  the  whole  sum  bid  for  the  property,  less  the 
amount  of  the  mortgage  with  the  costs  and  expenses,  depends  upon 
the  terms  of  sale.  If  the  title  put  up  and  sold  be  the  entire  estate, 
without  deducting  prior  incumbrances,  the  proceeds  are  primarily  ap- 
plicable to  the  payment  of  such  prior  incumbrances  so  far  as  needed 
for  that  purpose.  But  if  only  the  mortgage  title  be  sold,  or  if  that 
title  be  sold  expressly  subject  to  prior  incumbrances,  the  purchaser 
must  account  to  the  mortgagor  for  the  surplus  of  the  purchase-money, 

*The  statutory  power  of  sale  in  executors,  administrators,  or  as- 
England  directs  ttie  payment  of  the  signs,  according  to  their  respective 
surplus  to  the  mortgagor,  his  heirs,     rights  and  interests  therein. 
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deducting  only  the  amount  of  the  mortgage  with  costs  and  expenses.^ 
Thus,  if  land  is  sold  subject  to  outstanding  tax  titles,  the  mortgagee  to 
whom  the  sale  is  made  is  not  entitled  to  deduct  from  the  proceeds  of  the 
sale  money  subsequently  paid  by  him  to  redeem  such  tax  titles ;  and  evi- 
dence that  it  was  understood  and  agreed  prior  to  the  sale,  between  the 
mortgagee  and  the  auctioneer,  that  the  amount  of  the  outstanding  tax 
titles  was  to  be  deducted  from  the  bid  of  the  mortgagee,  is  in  admissi- 
ble.« 

If  a  mortgagee  claiming  a  sum  greater  than  is  authorized  by  the 
terms  of  the  mortgage,  bids  on  the  property  for  such  sum,  he  is  liable 
to  the  mortgagor  or  his  assigns  for  the  excess.'' 

§  1928.     Interest  on  siirplus  pending  adjustment  of  adverse  claims. 

— If  the  surplus  in  the  hands  of  the  mortgagee  remains  unproductive 
while  adverse  claims  are  made  upon  him  by  different  persons,  he  is 
not  chargeable  with  interest  pending  the  determination  of  their 
rights.*  It  may  happen  that  on  account  of  adverse  claims,  or  on  ac- 
count of  the  absence  or  death  of  the  mortgagor  or  other  person  entitled 
to  the  surplus,  that  much  time  may  elapse  before  payment  of  the  sur- 
plus can  be  made,  in  which  case  it  is  advisable  either  to  pay  the  money 
into  court,  or  to  safely  invest  it  as  a  trust  fund  pending  the  settlement 
of  the  question  to  whom  it  shall  be  paid,  or  the  appearance  of  the 
rightful  claimant. 

But  if  the  mortgagee  retains  the  money  in  his  own  hands,  there 
is  an  implied  obligation  that  he  shall  pay  interest  from  the  time  that 
he  renders  an  account  to  the  persons  interested  in  the  surplus.  He 
thus  acknowledges  that  he  has  money  due  to  others  in  his  hands;  and 
it  does  not  matter  that  he  is  doubtful  of  the  validity  of  the  claims  of 
those  supposed  to  be  interested  in  the  surplus.®  The  mortgagee  is 
liable  to  pay  interest  on  surplus  which  he  wrongfully  withholds  from 

=  Morton  v.  Hall,  118  Mass.  511;  31  N.  E.  487.    In  this  case  the  mort- 

Alden   v.   Wilkins,    117    Mass.    216;  gagee  retained  the  surplus  several 

O'Connell   v.    Kelly,    114   Mass.    97;  years.     "The  delay  was  a  breach  of 

Story  V.  Hamilton,  20  Hun  (N.  Y.)  his  obligation,   and   interest  is  the 

133.    See  ante  §  1853.  measure  of  damages  which  the  law 

'  Skilton    V.    Roberts,    129    Mass.  raises  a  promise  to  pay  for  the  de- 

306.  tention    of    the    money    after    the 

'  Fagan  v.  People's  Sav.  &c.  Assn.,  breach  of  an  express  or  implied  con- 

55  Minn.  437,  57  N.  W.  142.  tract  for  payment,  if  no  demand  is 

'Perkins  v.  Stewart,  75  Minn.  21,  necessary.     Before  the   fund   came 

77  N.  W.  434   (citing  text) ;  Wyatt  into  his  hands  he  knew  that  the 

V.  Quinby,  65  Minn.  537,  68  N.  W.  plaintiffs  were  interested  in  the  pro- 

109;    Mathieson  v.   Clark,   25  L.   J.  ceeds  of  the  sale  which  he  proposed 

Ch.  (N.  S.)  29,  4  W.  R.  30.  to  make,  and  by  his  course  of  deal- 

» Mattel  v.  Conant,  156  Mass.  418,  ing  with   them   in   respect  to   the 
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the  party  entitled  thereto.^"  He  is  at  least  liable  to  pay  interest  after 
notice  and  demand.^'^ 

§  1929.     Order  in  which  surplus  proceeds  must  be  applied. — The 

surplus  proceeds  must  be  applied  according  to  the  title  of  the  re- 
spective parties  in  the  property  itself.^^  If  the  sale  be  under  the  first 
mortgage,  the  holders  of  the  second  mortgage  are  first  entitled,  and 
then  the  next  subsequent  mortgagees  in  their  order,  and  last  the  mort- 
gagor or  owner  of  the  equity  of  redemption.  The  purchaser  of  the 
equity  of  redemption  stands  in  place  of  the  mortgagor  in  respect  to 
this  right.^*  But  the  consent  of  a  second  mortgagee,  that  the  surplus 
arising  from  a  sale  under  the  first  mortgage  may  be  paid  to  a  pur- 
chaser of  the  equity  of  redemption,  will  not  authorize  such  payment 
as  against  the  mortgagor,  without  discharging  the  debt  secured  by  the 
second  mortgage;  because  the  mortgagor  is  entitled  to  have  the  mort- 
gage debts  on  which  he  is  personally  liable  satisfied  before  anything 
is  paid  over  to  one  who  purchased  only  the  equity  to  redeem  both 
mortgages.^* 

The  right  to  the  surplus  passes  to  the  grantee  of  the  mortgagor  by 
a  conveyance  of  the  equity  of  redemption.^"  Such  grantee  is  the 
owner,  and  the  law,  independently  of  any  contract  in  the  mortgage, 
makes  it  the  duty  of  the  mortgagee  to  pay  the  surplus  to  such  owner. 
"This  obligation  is  consistent  with,  but  does  not  spring  from,  the 
contract  made  with  the  mortgagor  by  accepting  the  power.    It  is  im.- 

foreclosure,  and  in  bringing  his  bill  630;  Aultman  v.  Sigllnger,  2  S.  Dak. 

in    equity,    he   so    recognized    their  442,  50  N.  W.  911.     See  also  Jones 

claim  as  to  make  a  demand  upon  v.  Sheppard,  145  Mo.  App.  720,  122 

their  part  unnecessary.     Instead  of  S.  W.  764. 

paying  the  money  into  court  when        "Ballinger   v.    Bourland,    87    111. 

he  brought  his  bill  of  interpleader,  513,  29  Am.  Rep.  69;  Knowles  v.  Sul- 

he  has  kept  it  in  his  own  hands,  livan,  182  Mass.  318;   Cook  v.  Bas- 

and,  now  that  the  plaintiffs'  claim  ley,    123    Mass.    396;     Buttrick    v. 

has  been  established,  it  is  just  that  "Wentworth,    6    Allen    (Mass.)    79; 

he  shall  pay  interest."    Per  Barker,  Fuller  v.  Langum,  37  Minn.  74,  33 

J.    See  also  Perkins  v.  Stewart,  75  N.  W.  122;  Brown  v.  Crookston  Ag. 

Minn.  21,  77  N.  "W.  434.  Assn.,  34  Minn.  545,  26  N.  W.  907; 

"Perkins  v.  Stewart,  75  Minn.  21,  Reid  v.  Mullins,  43  Mo.  306;  Foster 

77  N.  W.  434;   Hunter  v.  Wooldert,  v.  Potter.  37  Mo.  525,  534.    See  also 

55  Tex.  433;  Eley  v.  Read,  76  L.  T.  Johnson    v.    Wilson,    77    Mo.    639; 

(N.  S.)   39.  Jones  v.  Sheppard,  145  Mo.  App.  470, 

"Russell  v.  Duflon,  4  Lans.    (N.  122  S.  W.  764;  Re  Croskery,  16  Ont. 

Y.)  399;  Mathison  v.  Clark,  25  L.  J.  207.    See  ante  §  1688. 
Ch.  29,  4  Wkly.  Rep.  30.  "Andrews    v.    Fiske,    101    Mass. 

"Fowler  v.  Johnson,  26  Minn.  338,  422. 
3  N.  W.  986,  6  N.  W.  486;   Nichols        "Buttrick  v.  Wentworth,  6  Allen 

V.  Tingstad,  10  N.  Dak.  172,  86  N.  W.  (Mass.)  79.    See  also  Jones  v.  Shep- 

694;    Douglass'   Appeal,   48   Pa.    St.  pard,  145  Mo.  App.  470,  122  S.  W. 

223;    De  Wolf  v.  Murphy,  11  R.  I.  764. 
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material  that  the  owner  is  a  stranger  to  the  contract  between  the 
original  mortgagor  and  the  holder  of  the  power,  and  it  is  of  no  im- 
portance whether  that  contract  is  a  simple  contract  or  a  contract 
under  seal."^° 

A  subsequent  mortgagee  stands  in  place  of  the  mortgagor  to  the 
extent  of  his  interest.  But  if  the  lien  of  a  subsequent  mortgagee  is 
not  affected  by  the  sale,  by  reason  of  any  irregularity  in  it,  such  as  a 
want  of  notice  to  him  of  the  proceeding,  when  this  was  required  by 
the  power  or  by  statute,  he  has  no  claim  upon  the  surplus.  His  claim 
is  in  such  case  upon  the  land.^' 

Where  husband  and  wife  mortgage  real  estate  held  by  them  in  en- 
tirety, with  power  of  sale,  the  holder  of  the  mortgage,  on  sale  under 
the  power,  can  retain  from  the  surplus  the  amount  due  him  on  mort- 
gages executed  by  the  wife  after  the  husband^s  title  had  been  con- 
veyed to  her.  The  surplus,  after  satisfying  the  mortgages,  can  not 
be  recovered  in  an  action  brought  by  husband  and  wife  jointly.^' 

When  the  deed  provides  that  the  surplus  shall  go  to  the  mortgagor 
or  his  assigns,  the  purchaser  necessarily  has  notice  of  this  provision, 
and  he  acts  at  his  peril  in  relying  upon  the  representations  of  the 
mortgage  trustee  or  any  one  else  that  such  surplus  should  be  applied 
to  the  satisfaction  of  certain  debts  of  the  mortgagor  in  which  the  pur- 
chaser is  interested,  to  the  exclusion  of  other  creditors  of  the  mort- 
gagor.^' 

Though  a  purchaser  at  a  sale  under  a  trust  deed  which  was  subject 
to  a  prior  mortgage  bid  a  sum  sufficient  to  satisfy  the  prior  mortgage, 
as  well  as  the  trust  deed  under  which  the  sale  was  made,  relying  upon 
the  representations  of  the  trustee  that  he  had  authority  to  sell  and 
apply  the  surplus  to  the  payment  of  an  antecedent  mortgage,  and 
would  so  apply  it,  the  mortgagor  is  not  bound  thereby.  The  pur- 
chaser under  a  foreclosure  sale  can  not  be  relieved  from  the  payment 
of  the  surplus  bid  by  him,  on  the  ground  that  he  was  of  opinion,  and 
was  so  advised  by  counsel,  that  the  surplus  fund  would  go  to  the  liqui- 

^=  Mattel  v.  Conant,  156  Mass.  418,  "  Gair  v.  Tuttle,  49  Fed.  198,  201. 

31  N.  E.  487,  per  Barker,  J.;    Con-  "It  is  nothing  more  nor  less  than 

verse  v.  Bank,  152  Mass.  407,  25  N.  a  bald  attempt  to  ingraft  by  parol 

E.   733;    Cook  v.   Basley,  123  Mass.  a  clause  upon  the  deed  of  trust  en- 

396;   Wiggin  v.  Heywood,  118  Mass.  larging  the  powers  of  the  trustee, 

5.14;    Gardner  v.  Barnes,  106  Mass.  and  giving  a  different  direction  to 

505.  the  fund  than  that  prescribed  by  the 

"Winslow  V.  McCall,  32  Barb.  (N.  written  instrument."  Per  Philips,  J. 

Y.)   241.  Right  to  sue  for  surplus  assignable. 

"  Donahue  v.  Hubbard,  154  Mass.  Lynott  v.  Dickerman,  65  Minn.  471, 

537,  28  N.  B.  909.  67  N.  W.  1143. 
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dation  of  the  prior  mortgage  debt.^"  But  generally  a  purchaser  is  not 
held  liable  for  any  misapplication  of  the  purchase-money,^^  and  this 
is  especially  true  where  the  mortgage  or  deed  of  trust  provides  that 
he  shall  not  be  required  to  see  to  the  application  of  the  proeeeds.^^ 

§  1930.  Mortgagee  entitled  to  notice  of  claims  to  surplus. — Notice 
of  claims  to  the  surplus  money  must  be  given  to  the  mortgagee,  or 
he  must  have  actual  notice  of  the  incumbrances  on  which  such  claims 
may  be  founded,  or  he  will  not  be  responsible  for  not  applying  the 
surplus  toward  their  paj'ment.^^  He  is,  however,  under  no  duty  to 
examine  the  records  to  ascertain  whether  mortgages  have  been  subse- 
quently executed,  and  the  recording  of  such  does  not  operate  as  con- 
structive notice.^*  But  to  a  suit  by  a  mortgagor  for  a  surplus"  of  pro- 
ceeds arising  from  a  sale  of  the  mortgaged  premises  it  is  not  a  good 
defense  for  the  mortgagee  that  a  third  person  holds  a  second  mort- 
gage on  the  premises  which  has  not  been  satisfied;  for,  though  the 
second  mortgagee  may  maintain  an  action  against  defendant  to  have 
the  surplus  applied  to  his  mortgage,  he  is  not  compelled  to  do  so,  but 
may  collect  the  entire  debt  from  the  mortgagor.^' 

In  an  action  by  a  mortgagor  to  recover  the  surplus  arising  upon 
the  foreclosure  of  a  first  mortgage,  if  a  second  mortgagee  makes  no 
claim  to  the  surplus  and  he  is  not  made  a  party  to  the  action,  and 
the  defendant  makes  no  effort  to  bring  him  in  as  a  party  in  order  that 
his  rights  may  be  litigated,  the  existence  of  a  second  mortgage  is  no 
defense  to  the  action.^' 

If  a  creditor  of  a  mortgagor  of  land,  who  has  attached  the  latter's 
equity  of  redemption,  wishes  to  protect  any  interest  which  he  may 
have  in  the  proceeds  remaining  in  the  mortgagee's  hands  upon  a  fore- 
closure sale,  he  should  give  due  notice  to  the  mortgagee,  and  he  can 
not  maintain  a  bill  in  equity  against  the  mortgagee  to  recover  such 
proceeds  after  the  latter,  without  notice  of  the  former's  claim,  has  paid 
the  surplus  to  the  mortgagor  or  upon  his  order.  Mr.  Justice  Morton, 
delivering  the  opinion  of  the  court,  said :  'TVe  think  that  the  reason- 

=*Gair  v.  Tuttle,  49  Fed.  148.    See  McLean    (U.    S.)    430;    Norman    v. 

ante  §§  1642,  1650.  Hallsey,  132  N.  Car.  6,  43  S.  E.  473. 

^ Damon  v.  Deeves,  62  Mich.  465,  "Norman  v.  Hallsey,  132  N.  Car. 

29  N.  W.  42;  Gardner  v.  Armstrong,  6,  43  S.  E.  473. 

31  Mo.  535;    Story  v.  Hamilton,  86  ^American  Mtg.  Co.  v.  Inzer,  98 

N,  Y.  428;   Woodwine  v.  Woodrum,  Ala.  608,  13  So.  507. 

19  W.  Va.  67.  "  Itasca  Investment  Co.  v.  Dean, 

'"Mosca  Milling  &c.  Co.  v.  Murto,  84  Minn.  388,  87  N.  W.  1020;  Trues- 

18  Colo.  App.  437,  72  Pac.  287.  dale  v.  Sidle,  65  Minn.  315,  67  N.  W. 

*»  McLean    v.    Lafayette    Bank,    4  1004. 
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ing  in  George  v.  Wood^'^  applies  to  the  case  of  an  attachment  of  an 
equity  of  redemption,  and  that  if  the  attaching  creditor  wishes  to 
protect  any  interest  that  he  may  have  in  the  proceeds  remaining  in 
the  mortgagee's  hands  upon  a  foreclosure  sale,  he  should  give  due  no- 
tice to  the  mortgagee.  Upon  a  foreclosure  sale  the  attachment  is  not 
transferred  by  operation  of  law  to  the  funds  in  the  hands  of  the  mort- 
gagee. It  is  only  by  due  proceedings  in  equity  that  the  creditor  can 
secure  the  benefit  of  his  attachment  if  there  should  be  a  surplus  re- 
maining in  the  mortgagee's  hands  upon  the  foreclosure  sale.  And 
we  think  that,  as  said  in  George  v.  Wood,  he  can  easily  protect  him- 
self by  giving  notice  to  the  mortgagee,  and  that  it  is  more  reasonable 
to  require  him  to  do  so  than  it  is  to  compel  the  mortgagee  at  his  peril 
to  keep  run  of  all  attachments  and  conveyances  subsequent  to  his 
mortgage."^*  Where  a  trustee  in  a  deed  of  trust  has  knowledge  at  the 
time  of  sale  that  the  cestui  que  trust  claimed  the  surplus  arising  on 
the  sale  over  and  above  the  amount  secured,  but  wrongfully  pays  such 
surplus  to  another,  such  trustee  may  be  held  personally  liable  for  the 
amount  so  wrongfully  paid.^° 

§  1931.  Death  of  mortgagor. — The  authorities  differ  on  the  ques- 
tion whether,  in  case  of  the  death  of  the  mortgagor,  the  surplus  aris- 
ing from  a  sale  under  power  vests  in  his  personal  representative  or  in 
his  heirs.  In  Massachusetts  the  personal  representative  is  entitled  to 
the  surplus.^" 

Under  the  rule  in  England,''*  adopted  also  in  New  York^^  and  other 
states,^'  the  surplus  goes  to  his  heirs  or  devisees,  and  not  to  his  ad- 
ministrator, who  can  not  maintain  an  action  to  recover  it,  although 
the  mortgage  itself  provides  that  the  surplus  shall  be  paid  to  the  mort- 

'' George  v.  Wood,  9  Allen  (Mass.)  the  surplus  moneys  would  have  been 

80,  84.  personal    estate    of   the   mortgagor, 

^  Hardy  v.  Beverly  Savings  Bank,  and  the  plaintiffs  would  have  been 
175  Mass.  112,  55  N.  E.  811,  citing  entitled.  But  the  estate  being  un- 
Jones  Mortgages,  §  1930;  Fisher  sold  at  the  death  of  the  mortgagor. 
Mortgages,  §  846;  Robbing  Mort-  the  equity  of  redemption  de- 
gages,  914;  Thome  v.  Heard  (1895),  sc  ended  to  his  heir,  and  he  is  now 
A.  C.  495;  McLean  v.  Lafayette  entitled  to  the  surplus  produce." 
Bank,  4  McLean  430.  Per  the  Vice-Chancellor.     See  also 

'"Brinkerhoff    Zinc    Co.    v.    Boyd,  PoUey  v.    Seymour,   2   Young  &  C. 

192  Mo.  597,  91  S.  W.  523.  708,  721;   Bourne  v.  Bourne,  2  Hare 

=°Varnum    v.    Meserve,     8    Allen  35,  39. 

(Mass.)  158.  '^Dunning -v.   Ocean   Nat.   Bank, 

"See    ante    §    1695;     Wright    v.  61    N.    Y.    497,    19    Am.    Rep.    293; 

Rose,  2  S.  &  S.  323.     "If  the  estate  Sweezy  v.  Thayer,  1  Duer   (N.  Y.) 

had  been  sold  by  the  mortgagee  in  286. 

the  lifetime  of  the  mortgagor,  then  "  Shaw    v.    Hoadley,    8    Blackf. 
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gagor,  his  executor  or  administrator.  The  heirs  or  devisees  are  also 
entitled  to  the  profits  of  the  surplus  in  the  mortgagee's  hands  until 
legal  measures  are  taken  by  the  administrator  of  the  estate  to  apply 
the  surplus  to  the  payment  of  the  debts  of  the  mortgagor.^*  In  sup- 
port of  this  view,  it  is  urged  that  the  provision  in  the  mortgage  for 
the  payment  of  the  surplus  should  be  construed  that  the  payment  is 
to  be  made  to  the  executor  or  administrator  whenever  it  might  have 
been  collected  by  the  mortgagor,  as,  for  example,  when  the  land  is  sold 
in  his  lifetime.  Moreover,  it  is  to  be  observed  that  in  New  York  the 
equity  of  redemption  is  the  legal  estate,  and  the  mortgage  only  a  lien. 

In  Massachusetts,  on  the  other  hand,  it  is  held  that  the  action  in 
such  case  should  be  maintained  by  the  administrator,  who  will,  how- 
ever, hold  the  money  when  collected  in  trust  for  the  persons  who 
would  have  been  entitled  to  the  land  if  no  sale  had  been  made.^^  But 
creditors  must  be  paid  before  legatees,^'  because  debts  are  in  the  na- 
ture of  charges  upon  the  realty,  and  heirs  and  devisees  are  entitled  to 
share  only  in  the  residue  left  after  paying  such  debts.^^ 

All  the  cases  recognize  the  doctrine  that  the  surplus  is  equitable 
real  estate,  and  should  go  to  the  persons  who  would  be  entitled  to  the 
equity  of  redemption.  They  differ  as  to  the  mode  in  which  the  parties 
in  interest  shall  obtain  their  rights,  rather  than  as  to  the  rights  them- 
selves. One  reason  why  the  administrator  should  be  entitled  to  re- 
cover is,  that  if  the  equity  of  redemption  had  not  been  sold  it  would 
have  remained  subject  to  the  debts  of  the  deceased,  and  might  have 
been  sold  under  a  license  to  the  administrator,  if  required  for  that 
purpose;  and  therefore  the  administrator  should  take  the  surplus  and 
hold  it  until  it  is  certain  that  it  will  not  be  required  for  the  payment 

(Ind.)  165;   Snow  v.  Warwick  Sav.  though  the  mortgagor  by  will  de- 

Inst.,  17  R.  I.  66,  20  Atl.  94;  Chaf-  vised  the  land  to  others;    and  he 

fee  T.  Franklin,  11  R.  I.  578.  will  hold  such  surplus,  first,  to  the 

"Allen  V.  Allen,  12  R.  I.  301.  It  use  of  the  widow  having  a  para- 
was  further  held  in  this  case  that  mount  right  of  homestead;  second, 
the  heirs  and  devisees  were  entitled  for  the  payment  of  debts;  and  third, 
to  receive  the  surplus  on  giving  to  the  uses  of  the  will.  In  Miehi- 
proper  security  to  repay  it,  or  so  gan  it  is  held  that  the  surplus  is 
much  of  it  as  might  be  needed  to  personal  estate,  and  consequently 
pay  the  debts  of  the  deceased;  and  that  the  personal  representatives  of 
that,  if  such  security  were  not  the  owner  of  the  equity  should  be 
given,  the  surplus  should  be  paid  made  parties  to  a  petition  for  the 
into  court,  and  there  administered  surplus.  Smith  v.  Smith,  13  Mich, 
as  the  probate  court  would  admin-  258. 
ister  it.  "Clark's  Case,   15   Abb.   Pr.    (N. 

'^Varnum    v.    Meserve,    8    Allen  Y.)  227. 

(Mass.)   158.     The  surplus  in  such  "German    Sav.   Bank  v,    Sharer, 

case   belongs   to    the    executor,   al-  25  Hun  (N.  Y.)  409. 
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of  debts.  Moreover,  there  is  force  in  the  fact  that  the  right  of  the 
mortgagor's  personal  representative  to  recover  is  direct  under  the  con- 
tract. 

§  1932.  Insolvency  or  bankruptcy  of  mortgagor. — In  case  of  the 
insolvency  or  bankruptcy  of  the  mortgagor,  a  provision  that  the  sur- 
plus, after  satisfying  the  debt,  shall  be  paid  to  the  mortgagor  without 
naming  his  assigns,  does  not  create  any  trust  for  his  benefit,  but  the 
surplus  will  go  to  his  assignee  in  bankruptcy.^' 

When  a  mortgage  is  foreclosed  after  the  death  of  the  mortgagor, 
and  his  estate  is  insolvent,  the  mortgagee  can  not  retain  a  surplus  in 
his  hands  and  apply  it  to  the  payment  of  a  simple  contract  debt  due 
him  from  the  mortgagor,  as  this  would  give  him  a  preference  over 
other  creditors,  but  he  must  hand  it  over  to  the  personal  representa>- 
tives  of  the  deceased.  The  mortgagee  is  merely  a  trustee  of  the  sur- 
plus.^' 

When  the  mortgaged  land  is  sold  after  the  death  of  the  mortgagor, 
the  heirs  are  nevertheless  entitled  to  the  surplus,  unless  the  surplus, 
or  some  portion  of  it,  is  needed  to  pay  the  debts  of  the  deceased  mort- 
gagor. In  case  the  mortgagor  has  been  dead  many  months  and  no  ad- 
ministration has  been  taken  out,  it  may  be  presumed  that  the  surplus 
will  not  be  required  for  that  purpose.*" 

§  1933.  Dower  in  surplus. — By  the  foreclosure  sale  the  mortgagor's 
right  of  redemption  is  converted  into  a  claim  upon  the  surplus  money 
in  the  mortgagee's  hands.  It  is  personalty,  and  belongs  to  those  who 
are  entitled  to  his  personal  estate.  The  wife  of  the  owner  of  the  es- 
tate, subject  to  a  mortgage  valid  against  her,  has  no  claim  to  any  part 
of  the  surplus  proceeds  of  a  foreclosure  sale  under  the  mortgage,  as 
against  her  husband  or  his  assignees  in  bankruptcy.*^  The  sale  is  as 
effectual  in  barring  all  claim  or  possibility  of  dower  in  the  property 
as  if  the  foreclosure  had  been  by  entry  for  breach  of  condition  and 
lapse  of  time.  The  death  of  the  husband  after  the  sale,  but  before 
the  distribution  of  the  money,  would  not  avail  to  endow  the  widow 

'"Calloway  v.   People's   Bank,   54  Savings  Bank,  101  Mass.  428,  3  Am. 

Ga.  441,  450.  Rep.    387.      See    also   Kauffiman   v. 

=' Talbot  V.  Frere,  L.  R.  9  Ch.  D.  Peacock,  115  111.  212,  3  N.  E.  749; 

568.  Frost  v.  Peacock,  4  Edw.   (N.  Y.) 

"Snow  V.  Warwick  Inst,  for  Sav.,  678;   Titus  v.  Neilson,  5  Johns  Ch. 

17  R.  I.  66,  20  Atl.  94.    In  this  case  (N.  Y.)  452;  Bell  v.  New  York,  10 

the  mortgagor  had  been  dead  seven-  Paige  (N.  Y.)  49.    But  see  De  Wolf 

teen  months.  v.  Murphy,  11  R.  I.  630.    See  ante 

"Newhall    v.    Lynn    Five    Cents  §§1693,1694. 
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of  the  surplus,  as  the  rights  of  all  parties  are  fixed  at  the  time  of  the 
sale.  If  the  sale  take  place  after  the  death  of  the  mortgagor,  then 
his  widow  is  entitled  to  dower  in  the  surplus.*^  But  a  sale  under  a 
power  in  a  purchase-money  mortgage  bars  the  widow's  dower  right, 
though  she  does  not  join  in  the  mortgage.*^ 

Some  courts  have  held  that,  if  there  be  a  surplus  after  a  foreclosure 
sale,  the  wife's  inchoate  right  of  dower  will  be  protected  either  by  in- 
vesting one-third  of  the  amount  to  await  the  perfection  or  cessation 
of  such  right,  or  by  calculating  the  present  value  of  her  chance  of  sur- 
viving her  husband,  and  paying  to  her  at  once  such  sum.*''  But  this 
is  an  exceptional  holding. 

§  1934.     When  equity  lias  been  sold  under  execution  or  is  attached. 

— The  mortgage  usually  provides  that  the  surplus,  after  payment  of 
the  mortgage  debt  and  expenses,  shall  be  paid  to  the  mortgagor  or 
his  assigns ;  and  in  such  case  the  surplus  belongs  to  the  person  who  is 
at  the  time  of  the  sale  the  owner  of  the  equity  of  redemption.  If  the 
equity  of  redemption  has  been  sold  on  execution  before  a  sale  of  the 
land  under  a  power  in  the  mortgage,  the  surplus  then  belongs  to  the 
purchaser  at  the  execution  sale,  for  the  sale  and  conveyance  on  execu- 
tion constitutes  such  purchaser  the  owner  of  the  equity  of  redemp- 
tion. But  if  the  equity  of  redemption  be  attached,  and  pending  the 
suit  the  mortgagee  sells  under  such  a  power  in  the  mortgage,  and 
judgment  and  execution  follow,  and  the  execution  be  levied  by  a  sale 
of  the  land,  the  levy  is  a  nullity  so  far  as  respects  the  title  to  the  land ; 
and,  as  respects  the  surplus  in  the  hands  of  the  mortgagee  of  the  pro- 
ceeds of  the  sale  under  the  mortgage,  it  gives  the  purchaser  no  right  or 
title;  and  he  can  not  maintain  either  an  action  at  law  for  money  had 
and  received,  or  a  bill  in  equity  to  recover  such  surplus,  if  brought 
or  filed  more  than  thirty  days  after  judgment  was  recovered.*' 

Whether,  by  any  form  of  process  at  law  or  in  equity  brought  within 
the  period  after  judgment  during  which  the  attachment  continues  a 
lien,  the  creditor  could  reach  and  apply  to  his  claim  the  surplus  in 
the  mortgagee's  hands,  is  a  question  which  was  not  decided  in  the  case 
last  cited,  but  was  determined  in  a  case  which  arose  in  the  same  court 
soon  afterward;  and  it  was  there  decided  that  when  land  subject  to  a 
mortgage  is  attached  on  mesne  process,  and  before  judgment  is  recov- 

"  Chaffee  v.  Franklin,  11  R.  I.  578.        "  Gardner   v.    Barnes,    106    Mass. 
"  Brackett  v.  Baum,  50  N.  Y.  8.         505. 
«  De  Wolf  V.  Murphy,  11  R.  I.  630. 
See  ante  §  1694. 

43 — Jones  Mtg. — Vol.  III. 
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ered  the  land  is  sold,  under  a  power  of  sale  in  the  mortgage,  for  more 
than  enough  to  pay  the  debt  and  expenses  of  sale,  the  attaching  cred- 
itor may,  by  a  bill  in  equity  brought  within  thirty  days  after  judg- 
ment in  the  action  in  which  the  attachment  was  made,  enforce  his  lien 
against  the  surplus.*^  Such  attaching  creditor  must  make  a  demand 
on  the  mortgagee  in  order  to  maintain  an  action  against  him  for  the 
surplus.'*''  The  levy  of  an  attachment  upon  mortgaged  lands  does  not 
entitle  the  plaintiff  to  share  in  the  surplus  proceeds  of  a  mortgage 
sale  consummated  before  he  has  reduced  his  claim  to  judgment.*' 

In  like  manner  a  mechanic's  lien  may  be  enforced  against  the  sur- 
plus.*°  Where  there  was  a  mechanic's  lien  on  land  subject  to  a  mort- 
gage, a  decree  of  sale  was  obtained  by  the  lienholder  and  a  sale  was 
made  thereunder,  at  which  the  lienholder  purchased.  The  mortgage 
was  then  foreclosed,  the  proceeds  of  the  sale  being  more  than  sufBcient 
to  satisfy  the  mortgage  debt.  After  this  the  lienholder  received  the 
deed  representing  his  purchaser  at  the  lien  sale,  and  sued  the  mort- 
gagee to  recover  the  surplus  proceeds  of  the  foreclosure  sale.  It  was 
held  that  by  the  lien  sale  the  plaintiff  got  an  equitable  title  to  the 
premises  subject  to  the  mortgage,  which,  by  the  foreclosure  sale,  was 
transferred  to  the  surplus  proceeds,  and  the  deed  to  the  plaintiff,  if 
necessary  in  order  to  give  him  the  right  to  sue,  related  back  to  the 
time  of  the  lien  sale."" 

If  at  the  time  of  the  sale  under  a  trust  deed  the  property  has  been 
sold  under  a  junior  judgment,  and  the  title  has  become  absolute  in 
the  purchaser  by  the  expiration  of  the  time  allowed  for  redemption,  so 
that  he  has  received  a  deed  of  the  property,  or  is  entitled  to  one,  he 
is  then  entitled  to  receive  the  whole  of  any  surplus  there  may  be  after 
discharging  the  debt  secured  by  the  trust  deed  and  the  expenses;  but 
if  the  land  has  been  sold  under  execution,  and  the  time  for  redemp- 
tion has  not  expired,  and  the  purchaser  is  not  entitled  at  the  time  of 
the  sale  under  the  trust  deed  to  a  deed  conferring  the  title  upon  him, 
he  then  has  only  a  lien  upon  the  surplus,  and  is  entitled  to  only  so 
much  of  it  as  will  satisfy  the  amount  of  his  bid  and  the  interest 
thereon  allowed  by  statute.  In  the  latter  case  the  grantor  in  the  trust 
deed  is  entitled  to  the  remainder  after  satisfying  the  judgment  lien, 

"  Judge  V.  Herbert,  124  Mass.  330;         «  Gardner   v.   Barnes,   106   Mass. 
Wiggin  v.  Heywood,  118  Mass.  514;     505. 
De  "Wolf  V.  Murphy,  11  R.  I.  630.  "  Knowles  v.   Sullivan,  182   Mass. 

"  Western  Union  Tel.  Co.  v.  Cald-     318,  65  N.  B.  389. 
well,  141  Mass.  489,  6  N.  B.  737.  "  Knowles  v.  Sullivan,  182  Mass. 

318,  65  N.  E.  389. 
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althougli  his  right  to  redeem  has  expired,  but  the  purchaser's  right 
has  not  become  absolute  by  the  expiration  of  the  time  within  which 
there  can  be  a  redemption  from  him  by  any  one  else ;  as  where  twelve 
months  are  allowed  the  debtor  for  redemption,  and  three  months  more 
for  redemption  by  a  creditor,  and  the  sale  under  the  trust  deed  takes 
place  during  these  three  months.^^ 

§  1935.  Judgment  lien. — While  the  surplus  remains  in  the  hands 
of  the  mortgage,  a  judgment  creditor  may,  within  the  statutory 
period  after  the  rendition  of  his  judgment,  file  a  bill  in  equity  to  sub- 
ject the  surplus  to  the  payment  thereof.°^  He  can  not  maintain  a 
direct  action  at  law  against  the  trustee  to  recover  it.°^  The  sale  cuts 
off  all  right  of  redemption,  and  prevents  any  levy  of  execution  upon 
the  land  by  virtue  of  the  attachment.  The  land  is  turned  into  money, 
which  is  to  be  applied  in  the  first  instance  to  the  payment  of  the  debt 
and  expenses  of  the  mortgagee,  and  any  surplus  to  the  same  persons 
the  land  belonged  to  before  the  sale.  Their  respective  rights  in  the 
fund  are  not  affected  by  the  sale ;  and  the  court  will  apply  the  money 
according  to  the  rights  of  the  parties  as  they  existed  before  the  real 
estate  was  turned  into  money.^*  If  there  be  a  judgment  lien  upon 
the  equity  of  redemption,  this  must  be  satisfied  before  the  owner  can 
claim  anything.  °°  A  mortgagee  having  purchased  the  mortgagor's 
equity  of  redemption  at  a  sale  on  execution  to  satisfy  another  debt 
due  him  from  the  mortgagor,  afterward  bought  the  land  under  a 
power  of  sale  in  the  mortgage.  The  mortgagor,  having  the  right  to 
redeem  from  the  execution  sale  within  one  year  thereafter,  is  within 

»^  Remington  v.  Linthicum,  14  Pet.  Minn.  545,  26  N.  W.  907;   Barber  v. 

(U.  S.)  84,  92,  10  L.  ed.  364;  Hart  v.  Gary,  11  Barb.  (N.  Y.)  549;  Bartlett 

Wingart,    83    111.    282;    Knowles    v.  v.  Gale,  4  Paige  (N.  Y.)   503;  Astor 

Sullivan,  182  Mass.  318.    A  previous  v.  Miller,  2  Paige  (N.  Y.)  68;  Nlch- 

judgment   In   this   case,   under   the  ols  v.  Tingstad,  10  N.  Dak.  172,  86 

name  of  Solt  v.  Wingarte,  8  Chicago  N.  W.  694;  Fry's  Appeal,  76  Pa.  St. 

L.  N.  179,  2  N.  Y.  Weekly  Dig.  98,  82;  Douglass'  Appeal,  48  Pa.  St.  223; 

which  was  clearly  contrary  to  prin-  De  Wolf  v.  Murphy,  11  R.   I.   630; 

ciple  and  authority,  was  withdrawn.  Aultman  v.  Siglinger,  2  S.  Dak.  442, 

In  support  of  the  text,  see  also  Sny-  50   N.   W.    911.     A   lienor  under  a 

der  V.  Stafford,  11  Paige  (N.  Y.)  71.  prior  judgment  lien  has  no  standing 

'^  Judge  V.  Herbert,  124  Mass.  330;  to  object  to  the  application  of  pro- 
Wiggins  V.  Heywood,  118  Mass.  514.  ceeds  by  a  trustee  under  a  subse- 

•^  Norman  v.  Halsey,  132  N.  Car.  quent    deed    of    trust.      Nelson    v. 

6,  43  S.  E.  473.  Turner,  97  Va.  54,  33  S.  E.  390. 

"Knowles  v.  Sullivan,  182  Mass.        "Hall  v.  Gould,  79  111.  16;  Eddy 

318;    Perkins  v.  Stewart,  75  Minn.  v.    Smith,   13   Wend.    (N.   Y.)    488. 

21,    77    N.    W.    434    (citing   text);  See  ante  §§  1687,  1688. 
Brown  v.  Crookston  Ag.  Assn.,  34 
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that  time  entitled  to  maintain  an  action  for  a  surplus  in  the  mort- 
gagee's hands  in  excess  of  both  the  mortgage  and  judgment  debts/' 

§  1936.     When  mortgage  debt  charged  on  portion  of  premises. — 

Where  the  payment  of  a  mortgaged  debt  has  been  charged  upon  a 
portion  of  the  mortgaged  premises,  by  reason  that  the  mortgagor  has 
given  a  warranty  deed  of  the  other  portion,  the  charge  in  equity  at- 
taches to  the  surplus  arising  from  the  sale  of  the  land  by  a  prior  mort- 
gagee.^^  Thus  where  a  mortgagor  mortgages  a  portion  of  the  mort- 
gaged land  with  covenants  of  warranty,  the  second  mortgagee,  having 
duly  recorded  his  mortgage,  on  a  sale  of  the  whole  premises  on  fore- 
closure of  the  first  mortgage  is  entitled  to  be  paid  out  of  the  balance 
left  after  satisfying  the  first  mortgage,  before  any  part  of  the  surplus 
is  applied  on  a  third  mortgage  or  conveyance  covering  the  same  prem- 
ises embraced  in  the  first.  The  surplus  can  not  be  apportioned  be- 
tween the  second  and  third  mortgagees,  because  the  mortgagor,  in 
conveying  a  portion  of  the  mortgaged  land  with  covenants  of  war- 
ranty, as  between  him  and  his  grantee,  charged  the  prior  mortgage 
wholly  upon  the  portion  retained  by  himself;  and  his  subsequent 
grantee  with  notice  stands  in  no  better  position  than  the  grantor  him- 
self.^8 

Where  a  trustee  under  a  deed  of  trust  sells  without  authority  a 
portion  of  the  trust  property,  he  may  be  compelled  to  pay  into  court 
the  value  of  the  property  sold,  out  of  which  the  creditors  must  first 
be  paid,  and  the  surplus,  if  any,  will  be  returned  to  the  debtor  or  his 
representatives.^® 

If  there  are  sureties  upon  part  of  the  debt  secured  by  the  mortgage, 
upon  a  sale  of  the  property  the  mortgagee  becomes  a  trustee  for  them 
to  the  amount  of  the  funds  provided  for  their  indemnity,  and  must 
see  that  their  just  proportion  of  the  proceeds  is  applied  to  the  dis- 
charge of  the  debt  upon  which  they  are  bound."" 

§  1937.  When  whole  property  sold  to  satisfy  instalment. — ^When 
property  is  sold  under  a  mortgage  or  deed  of  trust  to  satisfy  one  in- 
stalment of  the  debt  before  the  others  have  matured,  and  there  is  no 
provision  that  the  whole  debt  shall  be  due  and  payable  upon  a  default 
upon  any  part  of  it,  the  trustee  holds  any  surplus  there  may  be,  after 

™  Johnson  v.  Cobleigh,  152  Mass.  "Mosley  v.  Johnson,  86  Va.  429, 

17,  25  N.  E.  73.  10  S.  B.  425. 

"Beard  v.  Fitzgerald,  105  Mass.  »» Fielder  v.  Varner,  45  Ala.  429. 

134.  See  ante  §  1706. 

™  Converse   v.   Ware    Sav.    Bank, 
152  Mass.  407,  25  N.  E.  733. 
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satisfying  the  expenses  and  the  part  of  the  debt  then  due,  subject  to 
the  same  lien  as  the  property  was.°^  The  mortgagor  has  no  claim  to 
it.  When  the  mortgage  expressly  or  impliedly  provides  that  the  whole 
debt  shall  become  due  upon  any  default,  either  the  mortgagee  or  his 
assignee  is  authorized  to  exercise  the  option  to  declare  due  all  the  notes 
secured  by  the  mortgage,  and  to  advertise  and  sell  the  premises  in 
payment  of  the  whole  debt,^^  and  one  such  authorized  sale  conveys 
the  entire  title  and  exhausts  the  power."'  The  trustee  in  a  deed  of 
trust  has  the  same  right,  and  is  not  bound  to  give  any  notice  to  the 
debtor  of  his  election  to  treat  the  whole  debt  as  due."*  But  it  has 
been  held  that,  on  a  statutory  foreclosure  of  a  mortgage,  the  mort- 
gagee is  entitled  to  sell  the  property  discharged  of  the  lien  and  of  an 
instalment  not  yet  due,  and  to  retain  the  amount  of  such  instalment 
out  of  the  surplus  proceeds  of  the  sale."" 

The  mortgage  lien  is  of  course  exhausted  by  a  sale  of  the  whole 
estate  for  the  payment  of  an  instalment  only  of  the  debt.  The  same 
land  can  not  be  sold  again  to  satisfy  a  subsequent  instalment.  The 
entire  title  and  interest  passes  by  the  first  sale.""  If,  however,  the 
foreclosure  sale  is  defeated  before  it  has  become  complete  by  the  own- 
er's redeeming  within  the  time  allowed  by  statute,  the  same  land  may 
be  sold  again  for  the  satisfaction  of  the  other  instalments  of  the  mort- 
gage debt."^ 

§  1938.    Pajnnent  of  whole  debt  on  a  sale  for  an  instalment. — It 

is  not  necessary,  in  order  to  authorize  a  sale  under  a  power  and  the 
payment  of  the  whole  debt  upon  default  in  the  payment  of  an  instal- 
ment of  the  debt,  before  the  whole  of  it  has  matured,  that  there  should 
be  an  express  provision  that  the  whole  may  in  such  event  become  due 
and  be  collected."*    Although  it  is  true  that  a  power  to  sell  the  prop- 

"^Standish  v.  Vosberg,   27   Minn.  "=  Cox  v.  Wheeler,  7  Paige  (N.  Y.) 

175,  6  N.  W.  489;    Fowler  v.  John-  248. 

son,  26  Minn.  338,  3  N.  W.  986,  6  N.  "  Brown  v.  Brown,  47  Mich.  385, 

W.  486;  Huffard  v.  Gottberg,  54  Mo.  11  N.  W.  205;  Standish  v.  Vosberg, 

271.     See  also  Olcott  v.  Bynum,  17  27  Minn.  175,  6  N.  W.  489;   Fowler 

Wall.  (U.  S.)  44,  21  L.  ed.  570.    See  v.  Johnson,  26  Minn.  338,  3  N.  W. 

ante  §§  1699-1703.  986,  6  N.  W.  486. 

"^  Heath  v.  Hall,  60  111.  344;  Fryar  "  Standish  v.  Vosberg,   27  Minn, 

v.  Fryar,  62  Miss.  205.  175,  6  N.  W.  489. 

"  Miles  V.   Skinner,  42  Mich.  181,  °« Oleott  v.  Bynum,  17  Wall.  44,  21 

3  N.   E.   918;    Brown  v.   Brown,  47  L.  ed  570.     The  power  was  as  fol- 

Mlch.  378,  11  N.  W.  205;   Fowler  v.  lows:      "That    if    default    shall    be 

Johnson,  26  Minn.  338,  3  N.  W.  986,  made   in   the   payment   of  the  said 

6  N.  W.  486;   Burford  v.  Smith,  7  sum  of  money,  or  the  interest  that 

Mo.  489.  may  grow  due  thereon,   or  of  any 

"  Princeton  Loan  &  Trust  Co.  v.  part  thereof,   that  then,  and  upon 

Munson,  60  111.  371.  failure  of  the  grantor  to  pay  the 
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erty  in  the  event  of  any  default,  and  out  of  the  proceeds  to  retain 
the  principal  and  interest  then  due,  while  it  authorizes  the  sale  of  the 
entire  property,  does  not  make  the  entire  debt  due  and  collectible  upon 
the  first  default;  yet  if  the  property  be  incapable  of  division  without 
injury,  and  is  sold  upon  the  first  default,  and  yields  a  fund  sufficient 
to  pay  the  whole  debt,  it  may  be  so  applied  at  once,  so  as  to  stop  in- 
terest and  extinguish  the  whole  liability. 

Generally  the  power  of  sale  authorizes  the  mortgagee,  upon  making 
a  sale,  to  retain  from  the  proceeds  the  whole  amount  of  his  demand, 
whether  it  be  due  or  not.  In  several  states,  as  in  Michigan,  Minne- 
sota, New  York,  and  Wisconsin,  the  statutes  regulating  sales  under 
powers  provide  that,  if  the  premises  consist  of  distinct  parcels  or  lots, 
no  more  shall  be  sold  than  is  sufficient  to  satisfy  the  amount  due  on 
the  mortgage  with  interest  and  costs.'*  "When  it  is  proper  to  sell  the 
whole  mortgaged  premises  together,  the  whole  debt  may  be  retained 
from  the  proceeds.  These  statutes  do  not  contemplate  a  sale  subject 
to  instalments  not  due  at  the  time  of  the  sale.^°  The  powers  are  never 
drawn  with  a  view  to  such  a  proceeding.  In  this  respect  the  effect  of 
the  sale  in  the  payment  of  the  debt  is  quite  different  from  that  of  a 
foreclosure  sale  in  equity,  where  provision  may  be  readily  made  for 
further  sales  to  meet  future  instalments,  or  for  the  care  of  the  money 
received  in  excess  of  the  amounts  due,  and  the  payment  of  the  instal- 
ments as  they  mature.  Except  under  the  statute,  there  can  be  no  sale 
of  the  mortgaged  estate  to  pay  the  amount  already  due,  subject  to  the 
future  instalments.  The  mortgage  is  extinguished  by  such  sale,  though 
relief  might  be  had  in  equity  against  the  purchaser. 

§  1939.    Where  several  debts  are  secured  by  same  mortgage. — 

If  a  sale  is  made  when  only  part  of  the  mortgage  notes  have  matured, 

first  or  any  subsequent  instalment,  ises,  rendering  the  overplus  of  the 

as  hereinbefore  specified,  it  shall  be  purchase-money,  if  any  there  shall 

lawful  for  the  trustee  to  enter  upon  be,    unto    the    said    Hovey,"    the 

all  and  singular  the  premises  hereby  grantor.     Mr.  Justice  Swayne  said 

granted,  and  to  sell  and  dispose  of  that,  the  mortgagee  in  this  case  hav- 

the  same,  and  all  benefit  and  equity  Ing  applied  the  fund  as  a  court  of 

of  redemption,  etc.,  and  to  make  and  equity  would  have  applied  it,  there 

deliver    to    the    purchaser    or    pur-  was  no  ground  for  complaint, 

chasers  thereof  a  good  and  sufficient  "'See  Statutes,  ante  §§  1340,  1343, 

deed  for  the  same,  in  fee  simple,  1351,  1364. 

and  out  of  the  money  arising  from  "Bunce  v.  Reed,  16  Barb.  (N.  Y.) 

such  sale  to  retain  the  principal  and  347;   Barber  v.  Gary,  11  Barb.  (N. 

interest  which  shall  then  be  due  on  Y.)    549;    Jencks  v.   Alexander,   11 

the  said  bond  or  obligation,  together  Paige  (N.  Y.)  619;  Cox  v.  Wheeler, 

with  the  costs  and  charges  of  adver-  7  Paige  (N.  Y.)  248. 
tising  and  sale  of  the  same  prem- 
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under  a  notice  of  a  sale  to  be  made  subject  to  other  notes  specified, 
the  presumption  is  conclusive  that  the  land  sold  for  the  amount  of 
the  unpaid  notes  less  than  it  would  otherwise  have  done.  The  mort- 
gagor may  then  insist  that  payment  of  such  notes  shall  be  made  out 
of  the  land  upon  which  they  have  become,  by  the  mortgage  and  sale, 
an  express  charge.  Therefore  there  can  be  no  action  against  him  for 
these  notes.  The  fact  that  the  mortgagees  became  purchasers  under 
the  foreclosure  sale  places  them  in  no  better  position,  in  regard  to  col- 
lecting the  notes  of  the  mortgagor,  than  if  a  third  party  had  pur- 
chased subject  to  the  notes.  If  the  mortgagor  should  be  compelled  to 
pay  the  notes  he  would  be  subrogated  to  the  mortgage  security,  and 
might  proceed  to  collect  the  amount  of  these  notes  out  of  the  land. 
To  prevent  circuity  of  action,  a  suit  upon  the  notes  against  the  mort- 
gagor is  not  allowed.'^ 

If  a  trustee  under  a  deed  of  trust  made  to  secure  three  notes  sells 
for  the  payment  of  two  of  the  notes,  and  the  holder  of  these  notes, 
bidding  the  amount  of  them,  becomes  the  purchaser,  the  other  note 
being  held  by  a  third  party,  the  purchaser  in  effect  buys  subject  to  the 
right  of  such  third  party  to  enforce  his  note  against  the  property; 
but  neither  the  purchaser  nor  the  trustee  is  personally  liable  to  such 
third  party.  But  if  the  purchaser  afterward  sells  the  land  to  an  in- 
nocent purchaser  for  value,  the  purchaser  at  the  trustee's  sale  becomes 
personally  liable  to  the  holder  of  the  other  note.'^ 

As  already  noticed,  it  is  a  settled  rule  of  law  in  several  states  that 
where  a  mortgage  or  deed  of  trust  has  been  given  to  secure  the  pay- 
ment of  several  notes,  which  become  due  at  different  times,  the  notes 
have  priority  of  lien  in  the  order  in  which  they  become  due  and  pay- 
able.'^ Accordingly,  where  the  first  note  falling  due  of  a  series  of 
notes  secured  by  a  trust  deed  belonged  to  one  party,  and  the  othet 
notes  to  another,  and  the  trustee,  at  the  request  of  the  holder  of  the 
note  first  due,  advertised  the  property  for  sale  to  pay  his  note,  and 
afterward,  at  the  request  of  the  holder  of  the  other  notes,  advertised 
and  sold  the  property  at  an  earlier  day  to  the  latter,  and  then,  upon 
the  day  of  sale  under  the  first  advertisement,  sold  the  property  again 
to  the  holder  of  the  first  maturing  note,  it  was  held  that,  although 
the  purchaser  at  the  first  sale  took  the  legal  title,  a  court  of  equity 

"Shermer  v.  Merrill,  33  Mich.  284.  476;  Flower  v.  Elwood,  66  111.  438. 

See  ante  §  1459.  See  also  Hamilton  v.  Hamilton,  162 

"Wicks    V.    Caruthers,    13    Lea  Ind.  430,  70  N.  E.  535;  Hutchings  v. 

(Tenn.)   353.  Reinhalter,  23  R.  I.  518,  51  Atl.  429, 

"  He^rrlngton  v.  McCollum,  73  111.  58  L.  R.  A.  680.    See  ante  §  1699. 
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would  set  aside  the  first  sale  and  order  another,  from  the  proceeds  of 
which  the  several  notes  should  be  paid  according  to  the  order  of  their 
maturity.'* 

Where  the  notes  have  concurrently  passed  into  the  hands  of  difEerent 
assignees  or  holders,  and  the  proceeds  are  not  sufficient  to  pay  all  in 
full,  it  is  the  rule  in  some  jurisdictions  that  the  proceeds  are  to  be 
divided  pro  rata,'^  but  in  other  jurisdictions,  it  is  held  that  the  as- 
signment of  one  of  such  notes  is  an  equitable  transfer  of  the  mort- 
gage pro  tanto,  and  the  proceeds  of  a  foreclosure,  if  not  suflBcient  to 
pay  all  the  notes,  should  be  applied  in  the  order  of  their  maturity.'" 

§  1940.  Proceedings  to  recover  surplus. — The  rights  of  difEerent 
claimants  of  the  surplus  money  may  be  determined  in  suits  brought 
by  them  against  the  mortgagee  for  money  had  and  received;"  or  he 
may  himself  by  bill  of  interpleader  bring  the  claimants  into  court  and 
ask  for  its  direction  to  whom  to  pay  it.  He  is  in  some  sort  a  trustee 
of  the  money  in  his  hands  for  those  entitled  to  it,  and  should  retain 
it  until  the  rights  of  the  parties  are  determined.'^  But  the  pendency 
of  a  bill  in  equity  by  the  mortgagee,  praying  that  the  mortgagor's 
grantees  and  others  interested  in  the  property  under  the  mortgagor  be 
compelled  to  interplead  and  have  their  rights  determined,  is  not  a 
bar  to  such  action  at  law."* 

The  grantor  and  not  the  trustee  in  a  deed  of  trust,  is  the  proper 
person  to  maintain  an  action  for  the  recovery  of  a  surplus  due  to  the 

"  Koester  v.  Burke,  81  111.  436,  438.  the   surplus   belongs,   see   Kirby  v. 

"Morton  v.   New   Orleans  &c.   R.  Fitzgerald,  31  N.  Y.  417;   Matthews 

Co.,  79  Ala.  590.  v.  Duryee,  45  Barb.  (N.  Y.)  69.    But 

"Wilson  V.  Hayward,  6  Fla.  171;  now  provision  Is  made  by  statute, 

Schultz  V.  Plankinton  Bank,  141  111.  which   see   ante    §    1751.     See  also 

116,  30  N.  E.  346,  33  Am.  St.  290;  Mattel  v.  Conant,  156  Mass.  418,  31 

Horn  V.  Bennett,  135  Ind.  158,  34  N.  N.  E.  487;  Reynolds  v.  Hennessy,  15 

E.  321,  24  L.  R.  A.  800;   Leavitt  v.  R.    I.   215,   2   Atl.    701;    Reddick  v. 

Reynolds,  79  Iowa  348,  44  N.  W.  567,  Bank,  22  Ont.  449;    Biggs  v.  Free- 

7  L.  R.  A.  365;  Aultman-Taylor  Co.  hold  Loan  &c.  Co.,  26  Ont.  App.  232. 

V.  McGeorge,  31  Kans.   329,   2  Pac.  ™  Hayes  v.  Woods,  72  Ala.  92,  95; 

778;    Owings  v.  McKenzie,  133  Mo.  Yarborough    v.    Wise,    5    Ala.    292; 

323,  33  S.  W.  802,  40  L.  R.  A.  154;  Austin  v.  Hatch,  159  Mass.  198,  34 

Winters  v.  Franklin  Bank,  33  Ohio  N.  E.  95;  Bleeker  v.  Graham,  2  Edw. 

St.    250;    Gordon    v.    Fitzhugh,    27  (N.    Y.)     647;     Bevler    v.    Schoon- 

Grat.   (Va.)   835;   Lyman  v.  Smith,  maker,  29  How.  Pr.    (N.  Y.)   411; 

21  Wis.  674.  People    v.    Ulster    Com.    Pleas,    18 

"Webster  v.  Singley,  53  Ala.  208;  Wend.  (N.  Y.)  628. 

Cook  V.  Basley,  123  Mass.  396;  Cope  "Mattel  v.  Conant,  156  Mass.  418, 

V.  Wheeler,  41  N.  Y.  303;  Matthews  31  N.  E.  487.    The  pendency  of  an- 

V.  Duryee,  45  Barb.  (N.  Y.)  69;  Be-  other    action   must   be    pleaded   in 

vier  V.  Schoonmaker,  29  How.  Pr.  abatement,  and  not  In  bar,  and  this 

(N.  Y.)  411.    As  to  proceedings  in  plea  must  show  that  the  parties  are 

New  York,  to  determine  to  whom  before  that  tribunal,  and  that  their 
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grantor  after  satisfaction  of  the  debt  secured.*"  And  the  mortgagor, 
or  the  person  under  him  entitled  to  the  surplus,  should  bring  suit 
against  the  mortgagee  or  other  person  making  the  sale.*^  Usually  no 
demand  is  required  in  order  to  maintain  the  suit,*^  but  all  claimants 
to  the  fund  should  be  made  parties.*^ 

If  the  second  mortgagee,  instead  of  selling  the  title  mortgaged  to 
him,  sells  with  the  assent  of  the  prior  mortgagee  the  entire  title  in 
the  land,  the  surplus  remaining  after  paying  the  first  and  second 
mortgages  belongs  to  the  next  subsequent  parties  in  interest,  and  a 
third  mortgagee  may  maintain  an  action  for  money  had  and  received. 
The  fact  that  the  sale  was  not  made  subject  to  the  first  mortgage  does 
not  affect  the  rights  of  the  third  mortgagee.^*  Suit  for  the  surplus 
by  the  person  entitled  to  it  is  at  law  and  not  in  equity.^^  Assumpsit 
lies  against  the  mortgagee  for  the  surplus  arising  from  the  sale,  un- 
less his  obligation  to  pay  it  is  in  the  form  of  a  covenant  or  agreement 
under  seal.*®  Where  by  statute  the  mortgagee  is  authorized  to  pay 
the  surplus  into  court,  or  to  the  sheriff  or  other  officer  who  makes  the 
sale,  such  payment  is  a  good  defense  to  a  suit  brought  against  him 
to  recover  the  surplus.*^  In  a  suit  by  a  subsequent  mortgagee  to  re- 
cover a  surplus  remaining  after  satisfying  a  prior  mortgage,  the  com- 
plaint should  show  (1)  that  a  prior  mortgage  was  executed,  and  that 
it  contained  a  power  of  sale;  (2)  that  under  and  by  virtue  of  such 
power  of  sale  the  defendant  sold  the  property  for  a  specified  sum, 
which  was  paid  to  him;  (3)  the  amount  remaining  in  his  hands  as 
surplus;  (4)  the  mortgage  of  plaintiff;  and  (5)  a  demand  and  re- 
fusal.** 

If  a  cestui  que  trust  upon  a  sale  under  a  trust  deed  bids  more  -than 
enough  to  pay  the  debt  secured,  he  is  legally  bound  for  the  balance  of 
his  bid,  and  upon  his  decease  the  liability  devolves  upon  his  personal 

rights  may  be   determined.     More-  '^  Tompkins  v.   Drennen,   95   Ala. 

over,  the  pendency  of  a  bill  in.  equity  463,  10  So.  638;    Ballinger  v.  Bour- 

is  not  usually  a  sufficient  ground  for  land,   87  111.   513,  29  Am.  Rep.   69; 

sustaining  a  plea  in  abatement  to  an  Mattel  v.  Conant,  156  Mass.  418,  31 

action  at  law.  N.  B.  487;  Reynolds  v.  Hennessy,  15 

•°  Gair  v.  Tuttle,  49  Fed.  198.  R.  I.  215,  2  Atl.  701,  15  R.  I.  513. 

**  Reynolds  v.  Hennessy,  15  R.  I.  But  see  Judge  v.  Herbert,  124  Mass. 

215,  2  Atl.  701;  Flanders  v.  Thomas,  330;     Wiggins    v.     Heywood,     118 

12  Wis.  410.  Mass.  514. 

^Bailey  v.  Merritt,  7  Minn.  159.  «" Hayes  v.  Woods,  72  Ala.  92,  95; 

But  see  Aultman  v.  Siglinger,  2  S.  Cope  v.  Wheeler,  41  N.  Y.  303;  Stoe- 

Dak.  442,  50  N.  W.  911.  ver  v.  Stoever,  9  Serg.  &  R.   (Pa.) 

*=Gair    v.    Tuttle,    49    Fed.    198;  434. 

Clyde  V.  Johnson,  4  N.  Dak.  92,  58  "  Bailey  v.  Merritt,  7  Minn.  159. 

N.  W.  512.  •«  Aultman  v.  Siglinger,  2  S.  Dak. 

"  Cook  V.  Basley,  123  Mass.  396.  442,  50  N.  W.  911. 
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estate,  and  should  be  enforced  by  suit  against  his  personal  representa- 
tives. Eemedy  can  not  be  had  by  bill  in  equity  against  his  heirs,  ex- 
cept upon  an  allegation  of  the  want  or  sufficiency  of  the  personal 
estate.** 

It  has  been  held  that  an  agreement  of  the  mortgagee  to  pay  the 
surplus  to  the  mortgagor  does  not  extend  to  subsequent  incumbran- 
cers, so  as  to  give  them  any  right  of  action  for  a  surplus  not  actually 
received  by  the  mortgagee,  but  allowed  by  him  to  be  retained  by  the 
purchaser  under  a  claim  of  his  own  upon  the  property.  The  court 
say  that,  although  a  trust  would  in  such  case  arise  in  favot  of  the 
mortgagor,  yet  he  can  not  be  regarded  as  a  trustee  for  subsequent  in- 
cumbrancers until  the  surplus  money  has  actually  been  received  by 
him.""  The  purchaser,  however,  would  be  liable  to  the  incumbrancer 
entitled  to  the  surplus. 

™  Laughlin  v.  Heer,  89  111.  119.  *>  Russell  v.   Duflon,  4   bans.    (N. 

Y.)  399. 
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ABANDONMENT, 

suit  for  redemption,  1109. 

ABSENCE, 

from  state  to  suspend  statute  of  limitations,  1210. 
parties  from  sale  as  ground  for  setting  aside,  1676. 

ABSOLUTE  DEED  AS  MORTGAGE, 
accounting,  1117. 

for  rents  and  profits  on  redemption,  1080b. 
actual  notice  of  defeasance,  253. 
as  mortgage  under  laws  of  Michigan,  36. 
as  mortgage  under  laws  of  Vermont,  54. 
as  mortgage  under  laws  of  "West  Virginia,  56. 
as  mortgage  under  laws  of  Wisconsin,  57. 
character  of  transaction  fixed  at  its  inception,  263. 
conditional  sale  if  payments  are  made  in  limited  time,  268. 

agreement  that  grantee  may  buy  absolutely  at  future  day,  270. 

that  grantee  may  sell  at  best  price,  271. 

when  no  relation  of  debtor  and  creditor,  268. 

when  there  is  no  continuing  debt,  269. 

when  there  is  no  agreement  for  payment  of  debt,  272. 
construed  as  mortgage  under  laws  of  Idaho,  26. 
deed  and  agreement  to  reconvey  executed  at  different  times,  248. 
deed  and  separate  defeasance  amount  to  a  mortgage,  244. 

when  part  of  same  transaction,  245. 
defeasance,  expressing  illegal  condition,  249. 

once  established  makes  transaction  a  mortgage,  250. 
in  same  instrument,  241. 

by  separate  instrument,  objection  to,  243. 

usual  form  of,  242. 
delivered  in  payment  of  an  existing  debt,  267. 
duty  to  record  as  mortgage,  457. 
executed  to  secure  note  a  mortgage,  265. 
existence  of  debt,  the  test,  265. 

fact  of  cancelation  of  existing  debt  as  evidence  that  deed  a  mort- 
gage, 326. 
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ABSOLUTE  DEED  AS  MORTGAGE— Oojiiinttec?. 

financial  embarrassment  of  grantor  to  show  absolute  deed  a  mort- 
gage, 278. 
foreclosed  as  mortgages,  1215. 

grantee  bound  by  construction  put  on  instrument  by  himself,  324. 
inadequacy  of  price  as  indicating  mortgage,  275,  325. 
instruments  must  show  security  for  a  debt,  247a. 
made  for  security  is  a  mortgage,  264. 
made  on  application  for  loan,  266. 
mortgage  indicated  from  fact  that  interest  is  payable,  273. 

from  continued  possession  of  grantor,  274. 

not  shown  from  record,  instrument  as  a  mortgage,  276. 
mortgagor  can  not  renounce  redemption  beforehand,  251. 
note  or  written  evidence  of  debt  not  necessary,  265. 
parol  evidence  to  connect  instruments,  248. 

to  show  mortgage,  277,  282-342. 

fraudulent  grantor  not  aided  in  redeeming,  283. 

doctrine  in  United  States  Courts,  285. 

English  doctrine,  284. 

in  the  different  states,  286,  320. 

review  of  law   and   classification   of   states,   321. 

statute  of  frauds  does  not  stand  in  way,  322,  323. 
personal  liability  of  grantee  assuming  mortgage,  757. 
place  of  record,  511. 

pleadings  in  action  to  determine  character  of  instrument,  1093a. 
possession  of  mortgagor — notice  of  his  rights,  255,  328. 
provision  for  reconveyance  on  foreclosure  of  deed  as  mortgage,  lE81a. 
purchase  at  judicial  sale  for  benefit  of  equitable  owner  as  creating 

mortgage,  332. 
reconveyance  on  payment  of  valid  existing  debt,  244. 
record  of  separate  defeasance,  253. 
redemption,  1052a. 

by  grantor,  1060. 
right  of  judgment  creditor  to  have  deed  declared  a  mortgage,  665. 
rules  for  determining  whether  open  to  construction  as  mortgages, 

323a. 
rules  that  law  and  equity  same  in  respect  to  obligation  as  se- 
curity, 264. 
same  considerations  apply  to  assignment  of  mortgage,  280. 
separate  defeasance  must  be  under  seal,  244. 

effect  of  delivering  as  an  escrow,  247. 

must  be  delivered  with  deed,  246. 
slight  circumstances  may  determine,  277. 
subsequent  acts  and  admissions  as  evidence,  276. 
subsequent  cancelation  of  defeasance,  252. 
what  facts  are  considered,  324-342. 
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ABSOLUTE  DEED  AS  MORTGAGE— Continued. 

an  alienation  within  terms  of  an  Insurance  policy,  423. 
as  to  third  person  grantee  is  owner,  339. 
based  on  preexisting  debt,  326. 
bill  in  equity  to  redeem  as  from  mortgage,  342. 
continued  possession  of  grantor,  328. 
delay  in  asserting  it  to  be  a  mortgage,  330. 
effect  of  an  exchange  of  land  by  mortgage,  342b. 
election  to  treat  conveyance  as  absolute,  338. 
evidence  of  continuance  of  debt,  325. 
grantee  In  possession  liable  to  account,  1117. 
grantee's  liability  for  land  sold,  341. 
grantor  in  may  redeem  when  a  mortgage,  1060. 
grantor  may  maintain  suit  to  redeem,  342d. 
grantor  redeeming  must  do  equity,  336. 
immaterial  that  it  is  made  by  debtor,  331. 
inadequacy  of  price  to  be  considered,  275,  329. 
in  some  states  such  mortgage  does  not  pass  legal  title,  342c. 
judgment  creditor  may  show  that  debtor's  deed  was  a  mort- 
gage, 337. 
mortgagor  may  release  by  parol  agreement,  711. 
once  a  mortgage  always  a  mortgage,  340. 
purchaser  may  rely  upon  apparent  title,  548. 
record  of  separate  defeasance,  548. 

surrender  of  defeasance  equivalent  to  transfer  of  equity,  997. 
transaction  possibly  a  sale  though  loan  applied  for,  327. 
true  character  of,  inquired  into,  324. 
when  intention  was  to  extinguish  debt,  326. 
when  intention  was  to  secure  a  debt,  326. 
when  agreement  to  purchase  is  usurious,  639. 
when  a  mortgage  rather  than  a  trust,  281. 
when  a  trust,  332. 

assignment  of  contract  of  purchase,  334. 
evidence  to  show  assignment  of  mortgage  to  be  security,  333. 
strict  proof  that  absolute  transfer  is  mortgage,  335. 
when  deed  and  agreement  a  conditional  sale,  256-281, 
actual  sale  will  be  enforced,  262. 
agreement  to  repurchase  may  leave  no  doubt,  260. 
character  of  transaction  fixed  at  its  inception,  257,  263. 
different  views  at  law  and  in  equity,  257. 
evidence  to  convert  a  conditional  sale  into  a  mortgage,  260. 
if  a  conditional  sale  in  beginning  it  remains  so,  263. 
in  doubtful  cases  a  mortgage  rather  than  a  sale,  258. 
intention,  the  criterion,  258. 
may  show  the  parties  intend  a  sale,  261. 
whether  security  or  an  actual  sale,  259. 
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ABSOLUTE  DEED  AS  MORTGAGE — Continued. 
when  doubtful,  treated  as  a  mortgage,  279. 
when  grantee's  title  becomes  complete,  1144. 
■when  record,  not  notice  of  a  mortgage,  254. 

when  notice  of  agreement  to  reconvey,  254. 
with  agreement  to  reconvey  when  a  mortgage,  241. 

ABSTRACT  OP  TITLE, 

inclusion  of  expense  In  decrees,  1599. 
mortgage  of,  148. 

ACCELERATION, 

maturity  of  payment  of  mortgage  debt,  76. 

ACCEPTANCE, 

effect  of  acceptance  by  lender  of  past  due  interest,  1459. 
proceeds  of  sale  by  mortgagor  as  concluding  him,  1589c. 

ACCEPTANCE  OP  MORTGAGE, 

by  cestui  que  trust  presumed,  88. 

by  grantee  of  mortgaged  property  containing  assumption  clause,  758. 

by  trustee  presumed,  1780. 

deeds  of  trust  by  beneficiaries,  62. 

effect  of  acceptance  of  deed  containing  assumption  clause,  748. 

essential  to  execution,  84. 

implied  acceptance  of  assumption  of  mortgage  in  deed,  752. 

mortgages  generally,  84-88. 

necessity  of  acceptance  of  mortgage,  501. 

subsequent  does  not  date  back,  85. 

trust  under  power  of  sale  mortgages,  1780. 

ACCESSIONS, 

See  Improvements. 
growing  crop,  151. 
of  vendor  in  possession,  234. 
products  of  the  soil,  150. 

to  mortgaged  property  covered  by  mortgage,  149. 
to  the  franchise  of  a  corporation,  155. 

ACCIDENT  OR  MISTAKE, 

ground  for  relief  from  foreclosure,  1275. 

ACCOMMODATION  MORTGAGE, 

consideration  of  mortgage  made  for,  615. 
fact  of  how  shown,  84. 
validity,  615. 
when  presumed,  84. 
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ACCORD  AND  SATISFACTION, 

defense  to  foreclosure  by  writ  of  entry,  1294. 

ACCOUNT, 

allowance  for  improvements,  1117. 

allowance  of  enhancement  in  value  of  premises  due  to  improve- 
ments made  by  mortgagee,  1128. 

application  of  rents  to  mortgage  debt  essential,  1115. 

assignee  stands  in  place  of  assignor  respecting,  1119. 

bill  for  accounting  in  action  to  redeem,  1094. 

by  party  in  possession  under  deed  of  equity  of  redemption,  1114, 

effect  of  rendering  account  on  right  to  redeem,  1166. 

exceptions,  1120c. 

grantee  in  possession  under  absolute  deed,  1117. 

junior  mortgagee  may  compel  account,  1118a. 

liability  of  mortgagee  where  possession  not  held  by  his  recogni- 
tion, 1123a. 

liability  to  subsequent  mortgagee,  1118. 

measure  of  liability  of  mortgagee  where  no  books  kept,  1124. 

mortgagee  chargeable  only  upon  redemption,  1116. 

mortgagee  entering  as  devisee,  1120. 

mortgagee  holding  by  virtue  of  another  title,  1118. 

mortgagee  in  possession,  1114-1143. 

mortgagee  in  possession  of  manufacturing  plant,  1116. 

mortgagee  not  liable  in  use  and  occupation,  1116. 

necessity  of  demand  for  accounting,  1120a. 

no  liability  unless  possession  be  taken,  1120. 

of  mortgagor  to  purchase  at  sale,  1661-1666. 

payment  by  accounting  as  administrator,  919-923a. 

presumption  as  to  character  of  possession  after  default,  1118. 

prior  and  subsequent  mortgages,  1116. 

reference  to  state,  1104. 

right  to  account  by  second  mortgage  after  defective  foreclosure  sale, 
1118a. 

right  to  consider  what  mortgagee  might  have  received  by  exercise 
of  reasonable  diligence  and  care,  1120c. 

second  mortgagee  has  paramount  right  to  redeem,  1118a. 

statenient  of  mortgagee's  account,  1120c. 

sufficiency  of  account,  1120b. 

trespass  quare  clausum  lies  not  against  mortgagee,  1116. 

under  mortgage  in  form  of  absolute  deed,  1117. 

vendor  in  possession  under  sale  contract,  200. 

when  estate  is  leased  to  mortgagee,  1116. 

who  is  liable  to  account,  1118. 

•wholly  a  matter  of  equitable  jurisdiction,  1115. 
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ACCOUNT — Continued. 

Allowance  of  Compensation,  1132,  1133. 

mortgagee  not  entitled  to,  for  his  own  services,  1132. 

rule  as  to  trustees,  1132. 

rule  in  Connecticut,  1133. 

rule  in  Massachusetts,  1133. 
Allowance  for  Disbursements,  1134-1138. 

counsel  fees  paid,  1138. 

insurance  premiums,  1135. 

prior  incumbrances  paid,  1137. 

purchase  at  tax  sale,  1134. 

repairs  by  mortgagee  of  undivided  interest,  1137. 

taxes  paid  by  mortgagee,  1134. 

when  mortgagee  responsible  for,  1134. 
Allowances  for  Repairs  and  Improvements,  1126-1131. 

bona  fide  claim  of  ownership,  1128. 

effect  of  special  clause  in  decree  for  redemption,  1126. 

estoppel  against  mortgagor,  1128. 

exception  to  rule,  1128. 

expenses  of  running  a  church,  1131. 

mortgagee  responsible  for  neglect,  1126. 

necessary  and  ornamental  repairs,  1129. 

not  chargeable  with  rent  for,  1127. 

repairs  for  purposes  of  sale,  1129. 

rule  as  to  improvements,  1127. 

rule  as  to  repairs,  1126. 

when  property  is  intermingled,  1130. 
Annual  Rests,  1139-1143. 

binds  subsequent  incumbrancers,  1142. 

contract  governs  rate  of  interest,  1141. 

may  be  opened  for  fraud,  1143. 

rule  for,  in  stating  account,  1139. 

when  there  is  a  surplus  of  rents,  1140. 
What  the  Mortgagee  Is  Chargeable  With,  1121-1125. 

accountable  only  for  actual  rents,  1123. 

after  equity  of  redemption,  1121. 

by  second  mortgagee,  1121. 

effect  of  taking  formal  possession,  1121. 

liable  for  allowing  insolvent  tenant  to  remain,  1123. 

liable  for  fraud,  1123. 

except  in  case  of  wilful  default  or  negligence,  1123. 

liable  for  rent  lost  by  mismanagement,  1123. 

mortgagee  in,  under  absolute  deed,  1123a. 

Mortgagee  must  account  for  waste,  1123b. 

qualification  of  the  general  rule,  1123a. 

right  against  mortgagee  of  crop,  1121. 
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ACCOVNT— Continued. 

when  he  has  kept  no  proper  accounts,  1124. 
when  mortgagee  himself  occupies,  1122. 
when  mortgagor  remains  in  possession,  1121j 
when  timber  is  cut,  1123a. 
working  of  a  mine,  1125. 

ACKNOWLEDGMENT, 

See   New  Promise. 
a  requisite  to  registration,  488,  495. 
before  deed  is  written  not  valid,  83. 
by  attorney,  495. 
certificate  of  ofiScial  character  of  officer,  498. 

a  mistake  in,  500. 

as  to  statement  of  facts,  500. 

fraud  in,  500. 

not  essential  to  foreclosure  by  writ  of  entry,  1292. 

of  not  conclusive,  500. 
.of  officer's  personal  acquaintance,  499. 
competency  of  officers  taking,  496. 

disqualification    of    acknowledging   officer   by    interest   or    relation- 
ship, 497. 
effect  of  mistake  in  date,  500. 

effect  of  verbal  acknowledgments  on  right  to  redeem,  1171. 
essential  to  admit  to  record,  83. 
is  a  ministerial  act,  497. 

mortgagee  binding  upon  those  holding  under  him,  1165. 
mortgages,  83. 

necessity  as  between  parties  and  their  privies,  474. 
of  debt  to  revive  security,  1196. 
officer  taking  must  be  qualified,  496. 

of  right  of  redemption  by  mortgagee  In  possession,  1162-1171. 
recitals  in  deeds,  1169. 

sufficiency  of  acknowledgment  by  assignment,  1168. 
sufficiency  of  acknowledgment  by  written  communications,  1167. 
sufficiency  to  prevent  statute  of  limitations  from  running,  1162-1164. 

ACQUIESCENCE, 

mortgagor  to  conduct  of  sale  under  power  of  sale  mortgage,  1865. 

ACTIONS, 
See  Decrees;  Judgments;  Jukisdiction;   Limitations,   Statutes  of; 
Pleading;  Process. 
against  mortgagor  for  injury  to  property,  695. 
allegation  of  accrual  of  suit  to  foreclose,  1471. 
bill  to  foreclose  should  show  that  right  has  accrued,  1471. 
cancelation  of  mortgage  which  has  been  paid,  988a. 

44 — Jones  Mtg. — Vol.  III. 
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ACTIONS— Continued. 

defense  that  right  of  has  not  accrued,  1301. 

grantor  against  grantee  on  assumption  of  mortgage,  749. 

mortgagee  to  compel  redemption,  1047. 

mortgagor  to  recover  possession  after  payment,  673. 

on  note  without  foreclosure,  1220. 

penalties  for  refusal  to  discharge  mortgages  duly  paid,  990. 

proceedings  to  enforce  vendors'  lien  by  contract,  207. 

proceedings  to  recover  surplus  on  sale  under  power,  1940. 

remedies  against  third  persons  for  injury  to  mortgaged  property, 
695a. 

remedies  for  removal  of  fixtures,  453-455. 

right  of  mortgagee  before  or  after  foreclosure  to  maintain  action 
for  reimbursement,  714b. 

remedies  of  mortgagee  for  injuries  to  land,  721. 

right  to  pursue  remedies  for  foreclosure  concurrently  or  succes- 
sively, 1215. 

suit  on  promise  to  assume  without  foreclosure,  759. 

to  determine  character  of  instrument,  1093a. 

to  try  title  allowed  to  mortgagee,  1307. 

when  cause  of  action  for  redemption  accrues,  1156. 

when  mortgagee  may  maintain  action  on  policy  in  his  own  name, 
408a. 

when  right  accrues  on  debt,  76,  1174-1191,  1289. 

ACTUAL  NOTICE, 

burden  of  proof  of  actual  notice,  554. 

defined,  544. 

degrees  of  actual  notice,  546. 

diligence  in  prosecuting  inquiry,  552. 

effect  of  due  inquiry,  553. 

facts  and  circumstances  putting  purchaser  on  inquiry,  547. 

forms,  543. 

implied  from  circumstances,  545. 

imputable  from  opportunity  to  acquire  knowledge,  545. 

inquiry  concerning  deeds  not  in  the  chain  of  title,  550. 

inquiry  of  reliable  and  disinterested  parties,  551. 

lis  pendens  as  affected  by  actual  notice,  585. 

notice  of  owner's  intention  to  execute  mortgage,  549. 

not  limited  to  express  knowledge  directly  communicated,  544. 

part  payment  before  notice,  556. 

purchaser  with  notice  from  one  without  notice,  557. 

purchaser  without  notice  from  one  with  notice  of  prior  equity,  559. 

repurchase  by  grantee  with  notice,  558. 

rumors  and  sources  of  information,  546. 

second  mortgagee  charged  with  notice   of  facts   he   might  have 
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ACTUAL  NOTICE— Continued. 

learned  by  inquiry  of  first  mortgagee,  548. 

sufiBciency  of  notice  or  ground  of  inquiry,  548. 

■whether  imputed  from  casual  or  accidental  information,  546. 

■whether  imputed  from  knowledge  of  one  of  t^wo  parties  iointly  in- 
terested, 546. 

■whether  takes  place  of  notice  from  registration,  538. 

ADJOURNMENT, 

discretionary  po^wer  of  officer,  1634. 
■■  foreclosure  sale,  1634. 
mortgagee  may  exercise  discretion,  1873. 
of  sale  under  decree  of  court,  1634. 
of  sale  under  power,  1873-1875. 

petition  for  postponement  of  foreclosure  sale,  1634. 
publishing  notice  of  adjourned  sale,  1634. 
sale  may  be  kept  open  when,  1635. 
whether  notice  of  required,  1874. 

ADMINISTRATOR, 

See  Executors. 

authority  to  assign  mortgages,  796,  796a. 

authority  to  exercise  power  of  sale  under  mortgage,  1786. 

discharge  of  mortgage  by  personal  representatives,  959. 

effect  of  decree  against  administrator  to  bind  estate  of  mortgagor, 

1588. 
entry  to  foreclose  under  entry  and  possession,  1248. 
expenses  of  administration  of  estate  of  deceased  mortgagor,  487a. 
judgment  for  deficiency  against  administrator  of  mortgagor,  1717. 
party  to  foreclosure  by  writ  of  entry,  1288. 

payment  of  mortgage  by  accounting  as  administrator,  919-923a. 
payments  where  executor  or  administrator  insolvent,  920a. 
purchasers  at  foreclosure  sale,  1635. 

right  to  purchase  mortgaged  property  sold  at  trustees'  sale,  1887. 
whether  necessary  parties  defendant  to  actions  to  redeem,  1101. 

ADMISSIONS, 

evidence  that  absolute  deed  is  mortgage,  276. 

ADVANCES, 

See  Future  Advances. 

equitable  mortgages  to  secure,  171. 

redemption  of  mortgage  to  secure  future  advances,  1079. 

ADVERSE  CLAIMANTS, 

can  not  be  made  parties  to  foreclosure  suit,  1440,  1455,  1474,  1489. 
parties  defendant  In  foreclosure,  1440. 
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ADVERSE  POSSESSION, 

See  Possession. 

essentials  of  openness,  notoriety,  and  exclusiveness,  591. 
mortgagor  against  mortgagee,  672. 
nature  of  adverse  claim,  588. 

necessity  of  inquiry  by  purchaser  having  notice  of  adverse  pos- 
session, 587. 
operativeness  to  bar  foreclosure,  1208. 
presumption  of  payment,  915. 

ADVERTISEMENT, 

See  Notice;   Poweb  of  Sale  in  Mobtgages. 

effect  of  advertisement  of  sale  during  absence  of  debtor,  1673. 
effect  of  foreclosure  where  owner  of  premises  not  notified,  1395. 
effect  of  mistake  in  advertisement  of  sale  under  trust  deed,  1851. 
effect  of  unimportant  omissions  in  notice  of  sale  under  trust  deed, 

1854. 
foreclosed  by  in  Maine,  1240. 

in  New  Hampshire,  1241. 
how  long  should  run  under  Maine  practice,  1240. 
notices  of  foreclosure  sales,  1612. 
statement  of  amount  due  in  notice  of  sale  under  trust  deed,  1855. 

AFFIDAVIT, 

of  sale  under  power,  1904,  1905. 

omission  of  does  not  invalidate  title,  1904. 

sale  made  by  auctioneer,  1905. 

statement  of  indemnity  obligation,  390. 

what  required  to  make  it  presumptive  evidence,  1905. 

witnesses  in  foreclosure  by  entry  and  possession,  1260. 

AFTER-ACQUIRED  PROPERTY, 

as  affected  by  registration,  529. 
effect  of  after-acquired  clause  on  fixtures,  436d. 
mortgage  of  attaches  subject  to  existing  liens,  158. 
of  corporation,  whether  incident  to  the  franchise,  155. 
of  railroad  companies,  154,  156. 
priority  of  lien,  154. 

property  not  essential  not  impliedly  covered,   156. 
railroad  mortgages,  152. 

when  mortgage  passes  without  particular  mention,  157. 
when  subject  to  mortgage,  152. 
rule  as  to,  153. 
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AFTER-ACQUIRED  TITLE, 
by  tax  sale,  680. 

not  a  defense  in  foreclosure  suit,  1305. 
of  mortgagor  inures  to  mortgagee,  679,  825. 
rule  does  not  apply  when  title  wrongfully  acquired,  679. 
when  decree  of  sale  covers,  1581,  1656. 
when  mortgagor  not  estopped  to  set  up,  1483. 
whether  conveyed  by  an  assignment  of  mortgage,  825. 

AGENTS, 

See  Attobney. 

acts  invalidating  mortgages,  612a. 

agency  to  receive  payment  of  mortgage,  964-964b. 

authority  of  agent  to   accept  less  than  the  entire  amount  in  re- 
demption, 1072a. 

authority  of  inferred  from  possession  of  securities,  964. 

authority  to  assign  mortgages,  801. 

authority  to  demand  satisfaction  of  mortgages,  992. 

authority  to  enter  satisfaction  of  mortgage,  989. 

authority  to  sell  under  power  of  sale  mortgages,  1862. 

corporate  mortgages  executed  in  name  of  agent   169. 

delivery  of  mortgages  through  agents,  501. 

dishonored  check  as  payment,  935. 

duty  to  impart  notice  material  to  transaction,  563. 

fraudulent  concealment  of  notice  by  agent  from  principal,  566. 

Implied  notice  to  principal,  560. 

notice  to  affects  principal,  560. 

to  director  of  corporation,  570. 

notice  where  agent  acts  for  both  parties,  564. 

power  of  attorney  for  the  execution  and  recording  of  mortgages,  512, 

purchase  of  premises  under  trust  deed  by  mortgagee's  agent,  1879. 

taking  commission  from  mortgagor,  whether  usury,  642. 

tender  of  payment,  895. 

when  fraud  of  avoids  mortgage,  612. 

whether  payment  of  commissions  renders  mortgage  usurious,  642, 
642a. 

AGREEMENTS, 

See  Assumption  of  Mortgage;   Covenants. 

affecting  a  mortgage  should  be  recorded,  478. 

amounting  to  equitable  mortgages,  162-171. 

by  parties  subsequent  to  mortgage  as  defense  to  foreclosure,  1513. 

charging  certain  parcels  on  foreclosure  sale,  1625. 

contracts  governing  subrogation,  874d. 

fixing  priority,  608. 

between  assignees  of  mortgages,  822a. 
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AGREEMENTS — Continued. 

governing  appropriation  of  payments,  909a. 

making  mortgage  for  other  security,  355. 

of  grantor  to  discharge  a  mortgage,  766. 

part  of  agreements  to  release  mortgages,  979. 

that  chattels  on  premises  shall  not  become  fixtures,  436a. 

that  default  may  not  be  right  to  foreclose,  1178. 

to  give  a  mortgage  is  in  equity  a  mortgage,  163. 

by  corporation  entered  on  its  records,  165. 

need  not  be  in  writing,  164. 
to  pay  taxes  on  mortgage  debt  not  usury,  636. 

AGREEMENT  TO  RECONVEY, 

See  Absolute  Deed. 
■when  a  mortgage,  241,  281. 

ALABAMA, 

assignment  of  debt  without  mortgage  in,  817. 

effect  of  payment  of  debt  to  revest  legal  title  in  owner,  18. 

limitations  on  right  to  redeem,  1146. 

nature  of  a  mortgage  in,  18. 

necessity  that  parol  evidence  be  clear  to  show  absolute  deed  a  mort- 
gage, 286. 

no  particular  form  of  request  for  satisfaction  necessary,  992. 

parol  evidence  to  determine  whether  contract  conditional  sale  or 
mortgage,  286. 

power  of  a  married  woman  to  mortgage,  117. 

distinction  between  her  statutory  and  her  equitable  estate, 
117. 

power  of  sale  mortgages  and  trust  deeds  in,  1723. 

provisions  for  entering  satisfaction  of  record,  992. 

redemption  after  foreclosure,  1051,  1322. 

request  for  satisfaction  may  be  made  through  agent,  992. 

right  of  executor  or  administrator  to  assert  right  of  redemption, 
1322. 

right  of  mortgagee  to  convey  after  condition  broken,  18. 

statute  of  limitations,  ten  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1322. 

statutory  right  to  foreclose  distinct  from  equitable  right  to  dis- 
affirm and  redeem,  1322. 

strict  foreclosure  in,  1542. 

sufficiency  of  notice  of  demand  for  satisfaction  of  mortgage,  992. 

usury,  law  of,  633. 

ALASKA  T., 

statutory  provisions  relating  to  foreclosure,  1322a. 
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ALIENATION, 

effect  on  insurance  policy,  422-427. 

ALIENS, 

enemy,  exercise  of  power  against,  1800. 
may  hold  mortgages,  132. 

ALLOWANCE  TO  MORTGAGEE, 

See  AccoTJNT. 

ALTERATIONS, 

alteration  by  parol,  96. 

by  mere  stranger  have  no  effect,  94. 

by  written  agreement,  96. 

defense  of  fraudulent   alteration  to   foreclosure  suit,   1492a. 

effect  of  alteration  of  note  to  vitiate  mortgage,  926a,  928. 

effect  to  revoke  power  of  sale,  1795. 

immaterial  alteration  of  mortgage,  95. 

material  alteration  of  secured  note,  353. 

materiality,  94-96. 

of  note  by  purchaser  of  equity,  94. 

verbal,  after  execution,  without  effect,  96. 

when  a  defense  to  a  foreclosure  suit,  353,  1492a. 

which  do  not  change  legal  effect,  95. 

ALTERNATIVE  CONDITIONS, 
mortgages  for  support,  390. 

ANGLO-SAXONS, 

mortgages  used  by,  1,  2. 

AMENDMENTS, 

addition  of  new  parties  after  decree,  1442. 

decrees,  1586a. 

joinder  of  omitted  copartners  as  plaintiffs,  1379. 

order  of  sale,  1576. 

to  set  up  counterclaim,  1496. 

AMBIGUITIES, 

parol  evidence  to  explain  assumption  of  mortgage,  740a. 

ANALOGY, 

application  of  statutes  of  limitation,  1144-1151a. 

ANNEXATION, 

See  FixTTiRES. 

intent  to  determine  whether  machinery  a  fixture,  446. 
rights  to  fixtures  annexed  by  lessee  after  mortgage,  439. 
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ANNUAL  RESTS, 

annual  and  semi-annual  rests,  1140. 

fraud  or  mistake,  1143. 

in  stating  mortgagee's  account,  1139,  1140. 

rate  of  interest,  1141. 

subsequent  incumbrances,  1142. 

ANNUITY, 

secured  by  mortgage,  343. 


ANSWER, 


See  Defenses. 


denial  must  be  explicit,  1481. 

denial  of  execution  of  note,  1481. 

in  foreclosure  suit,  1479-1515. 

plea  of  tender,  1512. 

reference  to  instruments  without  setting  out  copy,  1480. 

right  to  question  title  of  mortgagee,  1482. 

subject  generally  in  suit  to  foreclose  mortgage,  1480. 

sufficiency  of  disclaimer,  1481a. 

suits  in  equity  to  foreclose,  1479-1515. 

ANTECEDENT  DEBT, 

mortgagee  for  not  a  purchaser,  460, 

ANTIQUITY, 

mortgages,  1. 

APPEAL, 

does  not  afEect  a  sale  previously  made,  1662. 
foreclosure  sale  not. affected  by  subsequent  appeal,  1662. 
from  final  decree,  1600. 
review  of  decrees  in  foreclosure,  1600a. 

APPEARANCE, 

by  defendant  in  cases  of  defective  service,  1514. 
voluntary  as  equivalent  of  service  of  process,  1442b. 

APPLICATION, 

contents  of  Insurance  application,  399. 

defenses  to  application  for  appointment  of  receiver,  1527. 

notice  of  application  for  appointment  of  receiver,  1526a. 

proceeds  of  foreclosure  sale,  1682-1708. 

proceeds  of  sale  under  power,  1926a. 

registration  under  Torrens  system,  537d. 

resale  under  decree  by  party  in  interest,  1669. 
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APPOINTMENT, 

See  Receivees. 

new  trustee  under  deeds  of  trust,  1774. 

APPORTIONMENT, 

debt  among  cotenants,  1582. 

APPRAISEMENT, 

appointment  of  appraisers  for  foreclosure  sale,  1611a. 

essentials  of  appraisement,  1611a. 

necessity  that  appraisers  be  disinterested,  1611a. 

property  previous  to   foreclosure  sale,   1611a. 

property  under  deeds  of  trust  as  condition  to  sale,  1782. 

requirement  under  laws  of  Arkansas,  1724. 

setting  aside  for  error,  1611a. 

APPROPRIATION  OF  PAYMENTS, 

See  Payment. 

implied  direction  of  appropriation  of  payments,  909. 
payments,  904-912, 
rights  of  creditor,  908. 

APPURTENANCES, 

whether  covered  by  deposit  of  deeds,  181. 

ARBITRATION, 

agreement  under  mortgage  for  support,  394. 

ARIZONA, 

compound  interest  allowed  in,  650. 

parol  evidence  to  show  absolute  deed  a  mortgage,  286a. 
power  of  sale  mortgages  and  trust  deeds  in,  1723a. 
provisions  for  entering  discharge  of  record,  992a. 
statutory  provisions  relating  to  foreclosure,  1322a. 

relating  to  foreclosure  and  redemption,  1322a. 
usury  laws  in,  633. 

ARKANSAS, 

appraisement  before  sale  under  trust  deeds,  1724. 

compound  interest  in,  650. 

entering  discharge  of  record,  992. 

nature  of  a  mortgage  in,  19. 

no  redemption  after  foreclosure,  1051,  1323 

ouster  of  mortgagee  in  possession,  19. 

parol  evidence  to  prove  a  mortgage,  287. 

power  of  sale  mortgages  and  trust  deeds  in,  1724. 
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ARKAi^SAS— Continued. 

statute  of  limitations,  five  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1323. 

statutory  right  of  redemption,  1323. 

usury  laws  In,  633. 

where  legal  estate  rests  as  between  mortgagor  and  mortgagee,  19. 

written  authority  for  filling  blanks,  90. 

ASSENT, 

mortgagee  to  dedication  of  part  of  mortgaged  property  for  high- 
way purposes,  707. 

ASSIGNEE, 

of  bankrupt  mortgagor  has  only  rights  of  mortgagor,  475, 
right  to  collect  rents,  771. 

ASSIGNEE  OF  MORTGAGE, 

assignees  as  parties  plaintiff  in  foreclosure,  1371. 

assignee  of  mortgage  note  as  plaintiff  in  foreclosure,  1377. 

defenses  against,  in  foreclosure  suit,  1485. 

equitable  can  not  execute  power,  1789. 

holding  as  collateral  security  may  foreclose,  1374,  1375,  1375a. 

is  a  purchaser,  482. 

need  not  have  paid  value,  1486. 

of  mortgage  without  note  can  not  foreclose,  1376. 

of  note  may  foreclose,  1377. 

of  junior  mortgage,  party  defendant  to  foreclosure  suit,  1427. 
party  to  foreclosure  suit,  1371-1373. 
priority  between  different  assignees,  483. 
rights  taken  by  assignee  of  mortgagor,  676. 
should  notify  owner  of  estate  of  his  rights,  791. 
stands  in  place  of  assignor  in  respect  to  accounting,  1119. 
title  of  assignee  of  mortgage,  482. 
title  of,  must  be  shown  on  foreclosure,  1457. 
when  he  takes  free  from  equities,  1487. 

ASSIGNMENT, 

contract  of  purchase  as  creation  of  mortgage,  334. 

as  equitable  mortgages,  172-178. 
deeds  of  trust,  1788. 

delivery  of  mortgages  for  sale  and  assignment,  86. 
effect  of  assignments  after  entry  to  foreclose,  1266. 
effect  of  assignment  of  mortgage  with  power  of  sale,  1787. 
entry,  1250. 

equitable  assignments  of  deeds  of  trust,  1789. 
exercise  of  power  of  sale  by  assignee,  1777c. 
invalid  foreclosure  sale  as  equivalent  to  assignment,  1678,  1902. 
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ASSIGNMENT— ConiinMed. 

not  necessary  that  order  of  sale  should  recite  assignment  of  de- 
cree, 1576. 
of  certificate  of  public  lands,  176. 
of  conditional  judgment  in  foreclosure  allowed,  1316. 
of  contract  of  purchase,  an  equitable  mortgage,  172,  173,  174. 
of  rents  and  profits,  an  equitable  mortgage,  171. 
purchase-money  note  or  bond,  201. 
rights  of  subsequent  assignee  of  insurance  policy,  403. 
to  third  persons  at  request  of  mortgagor  as  satisfaction,  945. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 

trustees  as  parties  plaintiff  in  foreclosure,  1386. 
when  fraudulent,  630a. 

ASSIGNMENT  OF  MORTGAGE, 

absolute  as  collateral  security,  333. 

absolute  assignor  as  party  plaintiff  in  foreclosure,  1373. 

a  formal  assignment,  786. 

agreement  to  reassign,  280. 

assignee  should  give  notice  to  mortgagor,  791. 

assignee  suing  for  possession  must  record,  1282. 
is  a  purchaser  within  recording  acts,  482. 

assignee  of  mortgage  without  note  secured  as  plaintiS  in  suit  to 
foreclose,  1376. 

assignment  and  implied  warranty  of  genuineness  of  mortgage,  824a. 

assignment  of  equity  of  redemption  to  purchaser  at  sale,  808. 

assignment  of  note  and  mortgage  with  authority  to  assignee  to  fore- 
close, 819. 

assignment  of  part  of  mortgaged  debt,  821. 

assignments  in  blank,  790a. 

authority  of  equitable  assignee  to  receive  payment,  962. 

averment  of  assignment  in  bill  to  foreclose,  1457. 

by  indorsement  on  back  of  mortgage,  798. 

consideration  of,  788. 

defense  ot  mistake  as  against  assignee,  1507. 

defenses  against  assignee,  1485. 

defense  to  foreclosure  that  complainant  has  parted  with  hia  interest, 
1488. 

delivery  is  essential  to,  790. 

description  of  parties,  790a. 

duty  of  assignee  to  possess  note  or  bond  secured,  786. 

duty  ot  assignee  to  satisfy  on  payment,  990. 

effect  of  assignment  by  mere  delivery,  813. 

effect  of  assignment  ot  forged  mortgage  or  note,  835a. 

effect  of  assignment  to  purchaser  assuming  mortgage,  865. 
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ASSIGNMENT  OF  MOnTGAG'E— Continued. 

effect  of  fact  that  assignor  is  out  of  possession,  789. 

effect  of  failure  to  describe  mortgage  notes,  805. 

effect  of  failure  to  record  where  subsequent  purchaser  had  actual 
knowledge,  481. 

effect  of  on  liability  for  not  entering  satisfaction  of  record,  991. 
_^  effect  of  parol  assignment  accompanied  by  delivery  of  papers,  786. 

effect  of  recording,  481,  481a,  534. 

foreclosure  by  writ  of  entry  after  assignment,  1281. 

formalities  of  deeds  not  required,  786. 

identification  of  recorded  mortgage,  '484. 

legal  title  transferred  by  deed  only,  787. 

manner  of  recording,  484. 

mortgagee  as  party  plaintiff  after  equitably  assignment  ot  part  of 
debt,  1371. 

mortgagee  disseised  can  not  make  an  assignment,  789. 

necessity  ot  assignment  of  mortgage,  479. 

necessity  of  attestation,  787. 

necessity  of  recital  of  place  of  record,  786. 

no  formality  of  expression  demanded,  812a,  818. 

of  contract  of  purchase  as  security,  334. 

on  redemption,  1086,  1087. 

^possession  of  mortgagor  no  obstacle,  789. 

priorities  between  different  assignments  of  same  mortgage,  483. 

priority  between  assignees'  fixed  by  agreement  or  implication,  822a. 

provision  In  policy  making  loss  payable  to  mortgagee,  406. 

recording  acts  apply  to,  479. 

recording  assignments  of  mortgages,  479. 

record  of  not  notice  to  mortgagor,  480. 

redemption  by  assignees,  1061. 

right  ot  assignee  to  compel  accounting,  1119. 

right  ot  mortgagor  to  take  advantage  of  illegality  attending  assign- 
ment of  mortgage,  1486. 

title  conveyed,  824. 

when  delivery  ot  note  essential  to,  483,  804-807. 

when  it  may  be  compelled  in  equity,  793. 

whether  assignees  necessary  parties  defendant  to  action  to  redeem, 
1103. 

whether  insurance  included,  829. 

whether  it  may  be  compelled  on  payment,  792,  863,  1086. 

whether  release  operates  as  assignment,  858. 

whether  valid  where  made  by  heir  of  deceased  mortgagee,  809. 

who  may  assign,  793a. 

who  may  receive  payment  after  assignment,  961. 
Construction  and  Etfect  ot  Assignment,  823-833. 

as  collateral  security,  827. 
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ASSIGNMENT  OF  MORTGAGE— Continued. 
cancelation  of,  833. 
carries  power  of  sale,  826. 
covenants  by  assignor,  824a. 
covenant  that  assignor  will  not  collect,  831. 
effect  of  foreclosure  by  such  assignee,  827. 
induced  by  fraudulent  representations,  828. 
law  of  place,  823. 
made  in  fraud  of  creditors,  828. 
no  implied  covenants,  824. 
no  Implied  guaranty  of  debt,  824,  824a. 
passes  after-acquired  title  when,  824,  825. 
passes  all  the  securities,  829. 
passes  nothing  beyond  the  mortgage  title,  824. 
right  of  assignee  of  fraudulent  mortgage,  827a. 
usury  in,  832. 

whether  it  carries  a  separate  contract  of  guaranty,  830. 
Equitable,  813-822. 

assignee  takes  free  from  equities,  814. 

by  married  woman,  813. 

by  power  of  attorney,  816. 

mortgagee  can  not  discharge  after,  814. 

of  bond  for  a  deed,  815. 

of  debt  without  mortgage,  817. 

assignment  of  part  of  debt,  787,  821. 

does  not  carry  legal  estate,  817. 

effectual  as  to  whom,  820,  820a. 

mortgagee  holds  legal  estate  in  trust,  819. 

naked  legal  interest  of  mortgagee,  818. 

of  debt  secured  by  deed  of  trust,  819. 

of  note  after  foreclosure  of  mortgage,  820c. 

purchaser  is  put  on  inquiry,  820b. 

rights  of  equitable  assignee,  818. 

when  assignee  of  one  note  has  priority,  822. 
What  Constitutes,  804-813. 

an  ineffectual  foreclosure  operates  as,  812,  820c.  1678. 

assignment  of  mortgage  and  delivery  of  note,  807. 

conveyance  of  right,  title  and  interest,  808. 

deed  by  mortgagee  of  part  of  the  estate  is,  811. 

deed  of  heir  before  settlement  of  estate,  809. 

deed  of  release  or  quitclaim  is,  808. 

delivery  of  mortgage  without  note  is  not,  806. 

devise  by  mortgagee  constitutes,  810a. 

English  doctrine,  806. 

intention  of  parties  governs,  808. 

mortgage  by  mortgagee  constitutes,  810. 
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ASSIGNMENT  OF  MORTGAGE— Comtrnwed. 

of  mortgage  generally  carries  the  debt,  805. 

of  mortgage  without  the  debt,  804. 

right  of  assignee,  807. 

when  debt  is  non-negotiable,  807. 
Who  May  Make,  794-803. 

a  joint  mortgagee,  794. 

by  attorney,  801. 

his  authority  need  not  be  in  ■writing,801. 

by  partnership,  800. 

by  unincorporated  association,  799. 

foreign  executor  can  not,  797. 

indemnity  in  part  only,  802. 

legatee  with  life  interest,  795. 

of  mortgage  conditioned  to  support,  803. 

one  of  several  executors  may,  796.  ^ 

one  of  several  trustees  can  not,  795. 

when  a  mortgage  of  indemnity  is  subject  to,  802. 

whether  officer  of  corporation  may,  798. 
Whether  Subject  to  Equities,  834-847,  1507. 

after  advertisement  under  power  of  sale,  1832. 

after  entry  does  not  stay  foreclosure,  1266. 

amount  of  decree  after  assignment  as  collateral,  1592. 

can  not  be  compelled  upon  payment,  792,  793,  1086. 
doctrine  otherwise  in  New  York,  1087,  1447. 

defenses  against  assignee,  1485,  1487. 

doctrine  approved  in  New  York,  845. 

doctrine  of  United  States  Supreme  Court,  840. 

doctrine  that  assignee  takes  subject  to  equities,  838. 

effected  by  invalid  foreclosure  sale,  1678. 

effect  of  prior  recorded  assignment,  837. 

equitable,  does  not  pass  the  power,  1789. 

equities  arising  after  assignment,  847. 

equities  in  favor  of  third  persons,  844. 

ground  of  this  doctrine,  839. 

if  no  note  has  been  given,  841a. 

invalid  sale  under  power  operates  as,  1902. 

no  parol  trust  can  attach,  846. 

of  bond  is  subject  to  equities,  842. 

of  mortgage  to  one  cotenant  no  merger,  849. 

of  negotiable  note  before  due  free  from  equities,  834,  1487. 
although  consideration  of  mortgage  void,  835. 

pending  foreclosure  suit,  1282,  1488. 

qualified  by  doctrine  of  estoppel,  844a. 

to  attaching  creditor  no  defense  to  foreclosure,  1298. 

to,  one  who  has  assumed  the  mortgage,  865. 
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ASSIGNMENT  OF  MORTGAG^i— Continued. 
to  wife  of  mortgagor  no  merger,  850. 
■what  equities  are  included,  842. 
■when  assignee  is  a  purchaser  for  value,  838. 
■when  interest  Is  overdue,  841. 
■when  it  operates  as  a  discharge,  861,  864. 
■when  made  subject  to  rights  of  mortgagor,  836. 
when  legal,  passes  power  of  sale,  1787. 
when  note  indorsed  and  mortgage  delivered,  837. 
when  note  is  non-negotiable,  841. 
when  note  is  overdue,  841. 

whether  priority  of  assignment  gives  priority,  1701. 
whether  rule  limited  to  equities  between  original  parties,  843. 
without  note  or  bond,  parties  to  foreclosure  suit,  1376. 
'  writ  of  entry  after  assignment,  1281. 

ASSISTANCE, 

writ  of,  1663. 

ASSUMED  NAMES, 

parties  to  mortgages,  101b. 

ASSUMPTION  OF  MORTGAGE, 

See    PUECHASEE. 

agreement  to  pay  mortgage,  749. 

assumption  of  proportionate  part  of  deed  by  purchaser,  743. 

by  married  woman,  116,  753. 

by  purchaser  of  equity  of  redemption,  740-770. 

condition  to  pay  or  assume,  765. 

covenant  to  pay  at  earliest  opportunity,  981. 

defense  of  assumption  of  mortgage  by  grantee  of  mortgagor,  1507a. 

effect  on  rule  of  sale  in  Inverse  order,  1625. 

grantee  bound  by  accepting  deed,  752. 

ground  on  which  mortgagee  may  have  benefit  of,  758,  759. 

doctrine,  New  York  and  other  states,  762. 

grantor  need  not  be  liable  for  debt,  760. 

promise  must  be  express,  761. 

that  it  is  a  promise  for  his  benefit,  758. 
ground  on  which  mortgagee  may  take  advantage  of,  755. 
in  absolute  deed  which  is  in  fact  a  mortgage,  757. 
junior  mortgagee  not  liable  on  agreement  for,  756. 
liability  where  second  grantee  has  not  assumed  mortgage,  747a. 
married  woman  bound  on  her  covenant  to  assume,  753. 
measure  of  damages  for  breach  of  agreement,  770. 
mortgagor  becomes  surety  for  purchaser,  741. 
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ASSUMPTION  OF  MOHTGAGE— Continued. 

necessity  of  new  consideration  wliere  agreement  subsequent  to  pur- 
chase, 765. 

of  proceeds  of  foreclosure  sale,  1697. 

of  proportionate  part  of  mortgage,  743. 

personal  liability  of  grantee  though  grantor  himself  not  liable,  760. 

purchaser  assuming  can  not  set  up  usury,  1494. 

remedy  of  grantor  on  agreement  of,  768. 

right  of  purchaser  to  set  up  statute  of  limitations  where  he  assumes 
payment  of  mortgage,  1201. 

verbal  promise  to  assume,  750. 

view  that  remedy  of  mortgagee  is  equitable  and  not  legal,  761-761d. 

when  agreement  may  be  enforced,  769. 

when  grantor  may  release  the  purchaser,  763. 

whether  foreclosure  cancels  personal  liability  of  one  assuming  mort- 
gage, 755a. 

whether  grantor  can  release  the  purchaser,  763. 

ATTACHMENT, 

against  purchaser  at  foreclosure  sale,  1643. 

mortgagee's,  interest  in  property,  701. 

none  of  mortgagee's  interest,  701. 

of  equity  of  redemption  enforced  upon  surplus,  665. 

priority  of  judgment  liens  and  attachments  under  registry  laws,  465. 

priority  of  mortgages  over  attachments,  462. 

proceeds  of  foreclosure  sale,  1697. 

ATTESTATION, 

competency  of  grantee,  82. 

essential  to  record  of  assignment  of  mortgage,  479. 

mortgages,  82. 

requirement  of  witnesses  to  valid  execution,  494. 

whether  necessary  on  assignment  of  mortgages,  787. 

ATTORNEYS, 

acknowledgment  by,  495. 

assignment  of  mortgage  by,  801. 

authority  of  to  receive  payment,  964. 

authority  to  assign  mortgages,  801. 

authority  to  enter  satisfaction  of  mortgage,  989. 

delivery  to,  501. 

execution  of  foreclosure  deed  under  power  of  sale,  1891. 

fees  for  preparing  advertisement,  1924. 

fees  in  case  of  sale  under  power,  1923,  1923b. 

fees  in  foreclosure  suits,  1606. 

fees  of,  secured  by  mortgage,  359,  1606,  1923. 
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ATTORNEYS— Continued. 

implied  notice  to  clients,  560. 
may  purchase  at  judicial  sale,  1635. 
mortgagee,  allowed  fees  paid  for  collecting  rents,  1138. 
mortgagee  as  attorney  in  conduct  of  sale  under  power  of  sale  mort- 
gage, 1861. 
must  execute  deed  in  name  of  principal,  130. 
notice  of  incumbrances  when  attorney  is  mortgagor,  565. 
notice  to  affects  principal  when,  560. 

must  be  in  the  same  transaction,  562. 

must  be  of  matter  material  to  the  transaction,  563. 

on  what  principle  the  doctrine  rests,  561. 

when  agent  himself  is  a  party,  565. 

when  same  attorney  is  employed  by  both  parties,  564. 
notice  where  attorney  acts  for  both  parties,  564. 
provision  for  payment  of  fees  for  foreclosure  not  usurious,  635. 
purchase  of  mortgaged  premises  by  mortgagee's  attorney,  1878. 
stipulation  for  payment  of  fees  in  mortgage,  78a. 
tender  of  payment,  895. 
whether  stipulation  for  fee  in  note  amounts  to  usury,  1606a. 

ATTORNEY'S  FEES, 

allowances  for  disbursements  in  mortgagee's  account,  1138. 

discretion  of  court  as  to  amount,  1606. 

effect  of  provision  in  notes  without  like  provision  in  mortgage,  1606. 

part  of  mortgage  debt,  359. 

redemptioner  not  made  a  party  to  foreclosure  proceedings,  1070. 

stipulation  for  not  usury,  1606a. 

when  attorney's  fee  stipulation  becomes  binding,  359. 

whether  mortgage  rendered  usurious  by  Inclusion,  635. 

ATTORNEYS   IN  FACT, 

power  to  execute  mortgage  for  married  woman,  116a. 

ATTORNMENT, 

See  Lessees. 

AUCTIONEER, 

may  be  authorized  to  execute  deed  under  power,  1891^ 
memorandum  of,  1613. 

AVOIDANCE, 

sufficiency  of  plea  in  avoidance  of  mortgage,  1479 

AWARD, 

apportionment  in  condemnation  proceedings,  708 

45 — Jones  Mtg. — ^Vol.  III. 
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B. 

BANKRUPTCY, 

agreement  to  mortgage  a  specific  lien,  1231. 

assignee  has  only  debtor's  rights,  475. 

assignee  in,  should  be  made  party  to  foreclosure  suit,  1438. 

assignee  of  mortgagee  as  plaintiff  in  foreclosure,  1377a. 

bankrupts  as  defendants  in  foreclosure,  1438. 

court  may  order  sale  subject  to  mortgage,  1235. 

discharge  of  debt  does  not  discharge  mortgage,  889. 

does  not  prevent  foreclosure  suit,  1231. 
disposition  of  rents  upon  bankruptcy  of  mortgagor,  772a. 
effect  of  discharge  on  right  to  redeem,  1073. 
effect  of  failure  of  mortgagor  to  schedule  equity  of  redemption, 

1231a. 
effect  of  pendency  of  bankruptcy  proceedings  against  mortgagor  in 

sister  state,  1234. 
effect  of  proceedings  in  bankruptcy  on  pending  foreclosure  suits, 

1233. 
effect  of  upon  redemption  by  debtor,  1073. 
enjoining  sale  under  power,  1233. 

establishment  of  mortgagee's  claim  in  bankruptcy  court,  1236. 
foreclosure  sale  made  without  leave  of  bankruptcy  court,  1908. 
how  mortgagee  may  prove  his  claim  in,  1236. 
in  what  court  lien  may  be  enforced,  1232. 
jurisdiction  as  to  homestead,  1232. 
mortgagee  may  prove  claim  in  or  not,  729. 
no  appointment  of  receiver  after,  1528. 
personal  remedy  as  affected  by  bankruptcy,  1231-1236. 
priority  of  different  liens  adjudicated  how,  1235. 
rights  of  mortgagee  on  bankruptcy  of  mortgagor,  729. 
rights  of  surety  taking  mortgage,  1231. 

to  possession  between  assignee  and  mortgagee,  1231. 
sale  without  leave  of  court  in,  1908. 
suit  in  state  court  not  suspended,  1233. 

surplus  proceeds  of  sale  under  power  belong  to  assignee,  1932. 
title  acquired  by  assignee,  475. 
when  bankruptcy  proceedings  are  in  another  state,  1234. 

BANKS, 

limitations  on  power  to  take  mortgages,  134. 
national,  prohibited  loaning  on  mortgages,  134. 
remedy  for  violation  of  this  provision,  134. 
resolution  of  directors  releasing  mortgage  to  bank,  972 

BANK  CHECKS, 

sufficiency  of  tender  for  purposes  of  redemption,  1088- 
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BANK  NOTES, 

sufficiency  as  tender,  901. 

BASE  FEB, 

title  of  mortgagee  under  laws  of  Illinois,  27. 

BENEFICIARIES, 

acceptance  under  trust  deeds,  62. 

BEQUEST, 

Of  mortgage,  700. 

mortgage  to  mortgagor,  860. 

as  release  of  mortgage,  974a. 

BID, 

bid  is  proposal  until  accepted,  1642. 
highest  and  best  bid,  1865. 
obligation  to  accept  highest,  1614. 
repudiation  by  maker  of  highest,  18S5,  1869. 

BIDDER, 

authority  of  ofBcer  to  substitute  bidders,  1633. 
duty  of  bidders  to  make  deposit,  1614. 
reimbursement  of  bidder  for  defect  in  title,  1645. 
remedies  on  failure  to  comply  with  bid,  1903. 
resale  for  failure  or  refusal  to  comply  with  bid,  1636. 
scarcity  as  ground  for  setting  aside  sale,  1677. 
single,  no  ground  for  setting  aside  sale,  1914a, 
transfer  of  bids,  1633. 
withdrawal  of  bids,  1866. 

BILL  OF  EXCHANGE, 

dishonored  bill  of  exchange  as  payment,  935. 

BILL  OF  INTERPLEADER, 

answer  to  foreclosure  suit  by,  1515. 

BILLS, 

See  Pleadings. 
essential  that  title  of  mortgagor  be  set  out,  1452. 
for  injunction  against  exercise  of  power  of  sale,  1804. 

BILLS  AND  NOTES, 

See  Notes. 
BLANKS  IN  MORTGAGE, 

filling  blanks  in  mortgage,  90-92. 

BOILERS, 

whether  part  of  realty,  436e. 
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BONA  FIDE  PURCHASER, 

assignee  of  mortgages,  482. 
judgment  creditors,  462. 
must  have  paid  all  the  purchase-money,  342a. 
necessity  of  consideration  to  support  character,  459. 
necessity  of  record  of  assignments  of  mortgage,  482. 
not  bound  by  equitable  mortgage,  162,  710. 
whether  mortgagees  so  regarded,  710. 
without  notice  of  unrecorded  mortgages,  527. 

BOND, 

assignment  of  bond  for  debt  as  equitable  assignment  of  mort- 
gage, 815. 
assignment  of  bond  to  convey  operative  as  equitable  mortgage,  173. 
decree  may  be  for  amount  in  excess  of  penalty  in,  1593. 
for  conveyance  assigned  as  security,  173. 
subject  to  equities  In  hands  of  assignee,  842. 

BONDHOLDERS, 

parties  plaintiff  in  foreclosure,  1385. 

BONUS, 

paid  for  extension  of  mortgage,  647,  648. 

application  of,  912. 
when  bonus  for  extension  a  proper  credit  on  mortgage  debt,  648. 
whether  mortgage  rendered  usurious  by  agreement  to  pay,  642. 

BOOKS, 

See  Recording. 

mortgagee's  liability  where  no  books  kept,  1124. 
special  books  for  record  of  mortgages,  511. 

BOUNDARIES, 

sufficiency  of  description,  65. 

BREACH  OF  CONDITIONS, 

mortgage  as  breach  of  condition  against  alienation,  422. 

BREACH  OF  CONTRACT, 

redemption  after  breach  of  condition  of  mortgage  for  support,  395, 

BREWERIES, 

whether  machinery  fixtures,  447. 

BRICK  MACHINERY, 

whether  fixtures,  447. 


GENEEAL   INDEX  709 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442o;  3,  §§   1443-1940.] 

BROKERS, 

whether  payment  of  bonus  renders  mortgage  usurious,  642 

BUILDING  ASSOCIATIONS, 

capacity  to  take  mortgages,  134. 
usurious  mortgages,  638. 

BUILDINGS, 

effect  of  mortgage  of  building  to  include  land,  142. 

erected  on  mortgaged  property  as  fixtures,  433. 

floated  off  the  mortgaged  land,  144. 

mortgage  of,  as  part  of  the  realty,  142. 

on  leased  land,  mortgage  of,  146. 

on  mortgaged  land,  a  fixture,  433. 

question  of  removal  of  buildings  not  an  investigation  of  title,  1446. 

removal  of  from  mortgaged  land,  143. 

right  of  mortgagor  to  authorize  erection  and  removal  of  buildings, 

436. 
right  to  remove  settled  in  suit  to  foreclose,  1446. 

BURDEN  OF  PROOF 

action  to  determine  character  of  instrument,  1093a. 

action  to  recover  for  deficiency,  1227. 

action  to  vacate  sale  under  power,  1922a. 

actual  notice,  522,  554. 

agreement  to  extend  payment  of  mortgage,  1512. 

application  for  appointment  of  receiver,  1527. 

consideration  to  support  mortgage,  622. 

deed  absolute  as  mortgage,  335. 

defenses  to  note  secured  by  mortgage,  1479. 

fraud  in  obtaining  decree,  1586b. 

impeachment  of  certificate  of  acknowledgment,  500. 

payment  of  mortgage,  1512. 

publication  of  notice  under  power  of  sale  mortgage,  1830. 

set-off,  1496. 

setting  aside  sale  for  fraud,  1668. 

tender  in  action  to  redeem,  1095. 

that  assignment  of  contract  of  purchase  created  mortgage,  334. 

that  loan  was  a  benefit  to  the  separate  estate  of  wife,  1718. 

that  mortgage  is  usurious,  634,  643. 

title  of  mortgagor,  1456. 

voidability  of  mortgage,  622. 

BURNT  RECORDS, 

effect  of  destruction  of  mortgage  records,  526. 

procedure  for  establishing  title  in  case  of  destroyed  records,  B26a. 
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c. 

CAliIFORNIA, 

adoption  of  Torrens  system  of  registration,  537a. 

a  lien  not  a  title,  20. 

assignment  of  debt  -without  mortgage  in,  817. 

circumstances  to  show  absolute  deed  a  mortgage,  288. 

compound  interest  allowed  in,  650. 

entering  satisfaction  of  record,  994. 

form  of  mortgage,  61. 

interest  on  taxes  not  allowed,  1594. 

mortgage  barred  when  debt  is  barred,  1207. 

nature  of  a  mortgage  in,  20. 

necessity  of  foreclosure  and  sale  to  enable  mortgagee  to  obtain  pos- 
session, 20. 

parol  evidence  to  show  a  mortgage,  282,  288. 

power  of  sale  mortgages  and  trust  deeds  in,  1725. 

receipt  as  evidence  that  absolute  deed  was  intended  as  mortgage, 
288. 

record  of  assignment  not  notice  to  mortgagor,  480. 

redemption  after  foreclosure,  1051,  1324. 

statute  governing  tender  as  payment,  893. 

statute  of  limitations,  four  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1324. 

strict  foreclosure  in,  1543. 

usury  law  in,  633. 

when  right  to  redeem  barred  in,  1145. 

written  authority  for  filling  blanks,  90. 

CANCELATION, 

actions  to  compel  cancelation  of  mortgage  which  has  been  paid, 
988a. 

assignments  of  mortgages,  833. 

bill  to  have  mortgage  canceled  after  bar  by  statute,  1214a 

defeasance,  252. 

discharge  of  mortgage  obtained  through  fraud  or  mistake,  966. 

mortgage  on  ground  of  fraud,  724. 

mortgage  on  record  as  evidence  of  discharge,  991. 

want  of  consideration  as  ground  to  cancel  for  fraudulent  repre- 
sentation, 966a. 

CAPACITY, 

See  Pabties  to  Moetgaqes. 

CAVEAT  EMPTOR, 

doctrine  in  relation  to  title  at  foreclosure  sale,  1654,  1899a. 
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CERTAINTY. 

of  description  of  future  liability  secured  by  mortgage,  367. 
reasonable  certainty  required  in  description  of  Indemnity  obliga- 
tion, 380. 

CERTIFICATE, 

conclusiveness  of  certificate  under  Torrens  system,  537g. 

entry  and  record  thereof,  1257. 

holders  of  tax  certificates  as  defendants  in  foreclosure,  1406a. 

justice  of  the  peace  as  acknowledging  officer,  499. 

mortgagor  in  foreclosure  by  entry  and  possession,  1261. 

officer's  certificate  of  personal  acquaintance  ■with  party  making  ac- 
knowledgment, 499. 

official  character  of  acknowledging  officer,  498. 

of  mortgagor  to  entry  for  foreclosure,  1261. 
record  of,  1263. 

of  purchase  by  officer,  mistake  in,  1051. 

of  witnesses  to  entry  for  foreclosure,  1259,  1260. 

presumption  of  regularity  from  certificate  of  acknowledgment,  500. 

publication  of  advertisement  under  Maine  practice,  1240. 

record  In  foreclosure  by  entry  and  possession,  1263. 

rights  of  purchaser  under  certificate  of  purchase  at  foreclosure  sale, 
1661. 

sale  under  power  in  mortgage,  1896. 

title  under  Torrens  registration  system,  537c,  537g. 

witness  in  foreclosure  by  entry  and  possession,  1259. 

CESTUI  QUE  TRUST, 

can  not  maintain  ejectment  against  mortgagor,  719. 

party  defendant  in  foreclosure,  1397. 

right  to  purchase  at  foreclosure  sale,  1635. 

suit  of  foreclosure  by,  1384. 

when  should  be  made  parties  to  suit  by  trustee,  1397-1399. 

CHAIN  OF  TITLE, 

See  Abstract  of  Title. 

actual  notice  as  dependent  on  inquiry  concerning  deeds  not  in  chain 
of  title,  550. 

CHAMPERTY, 

mortgage  to  secure  enforcement  of  champertous  agreement,  249. 

CHANGES  IN  FORM  OF  DEBT, 

effect  to  satisfy  mortgage,  924-942, 

CHANGE  OF  NAME, 

of  newspaper,  1612. 
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CHATTEL  MORTGAGES, 

See  FiXTTJEES. 

construed  as  mortgage  of  realty,  168. 

effect  on   fixture  relation   of   subsequent  chattel   mortgage   of  ma- 
chinery, 445. 

CHECKS, 

bank  check  as  tender,  901. 

certified  good,  1613,  1615. 

CHOSES  IN  ACTION", 
mortgage,  159. 

CHURCHES, 

accounting  by  mortgagee  of  church,  1131. 

CIRCUMSTANCES, 

actual  notice  implied  from  circumstances,  545. 

CITY  HALL, 

as  place  for  holding  sale,  1850. 
place  of  sale  under  trust  deed,  1850. 

CIVIL  LAW, 

distinction  between  real  and  chattel  mortgage,  1. 

CLERICAL  ERROR, 

appraisement  for  foreclosure  sale,  1611a. 

correction  in  foreclosure  deeds,  1655. 

description  of  debt  secured,  354. 

effect  in  habendum  clause,  67. 

in  names  of  parties  to  foreclosure  suit,  1464. 

notices  of  foreclosure  sale,  1612. 

recording  of  mortgages,  515. 

whether  available  as  objections  to  confirmation,  1637a. 

CLOUD  ON  TITLE, 

from  mortgage  after  debt  barred,  removed,  1214a. 

ground  for  injunctive  relief  against  sale  under  mortgage,  1815. 

CODES  OF  PROCEDURE, 

governing  foreclosure  and  redemption,  1318. 

COLLATERAL  AGREEMENTS, 

record  of  collateral  agreements  affecting  mortgages,  485. 

COLLATERAL  ATTACK, 
on  decrees,  1587. 
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COLLATERAL  SECURITY. 

assignee  as  party  plaiatifE  in  foreclosure,  1374. 

assignment  of  mortgage  as,  333,  827,  1592. 

effect  of  discharge  of  security  to  release  debt,  984. 

option  of  mortgagee  to  resort  to  for  enforcement  of  mortgage,  1225b. 

owner  of  collateral  obligation  as  defendant  in  foreclosure,  1433. 

payments  on,  827,  910. 

right  of  purchaser  subject  to  mortgage,  737. 

who  authorized  to  discharge,  963. 

COLLUSION, 

at  foreclosure  sales,  1912. 

COLORADO, 

adoption  of  Torrens  system  of  registration,  537a. 

entering  discharge  of  record,  995. 

mere  preponderance  of  evidence  not  sufficient  to  show  absolute  deed 

a  mortgage,  288a. 
nature  of  a  mortgage  in,  21. 
no  strict  foreclosure  In,  1543a. 
parol  evidence  to  show  a  mortgage,  288a. 
power  of  sale  mortgages  and  trust  deeds  in,  1726. 
redemption  after  foreclosure,  1051,  1325. 
right  of  possession  in  mortgagor,  21. 
statute  of  limitations,  six  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1325. 
sufficiency  of  evidence  to  warrant  compulsory  release,  996. 
usury  law  in,  633. 
where  legal  title  rests,  21. 

COMMISSIONERS, 

foreclosure  sales  made  by,  1633. 

COMMISSIONS, 

whether  payment  renders  contract  usurious,  642. 

COMMON  LAW, 

modern  common-law  doctrine  of  mortgages,  11. 
modern  doctrine  in  Mississippi,  38. 

COMMUNITY  PROPERTY, 

death  of  mortgagor  affects  power  how,  1792. 
parties  in  suit  to  foreclose,  1424. 

COMPENSATION, 

allowance  of  compensation  to  mortgagee  for  management,  1132,  1133. 

improvements  by  tenant,  779. 

of  mortgagee  for  selling  under  power,  1923. 
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COMPENSATION— (7o»HnMe(Z. 

of  mortgagee  in  possession,  1132,  1133. 

who  entitled  to  compensation  for  mortgaged  land  taken  under  emi- 
nent domain,  681a. 

COMPETITION, 

secret  arrangement  to  prevent,  avoids  sale,  1910. 

COMPOUND  INTEREST, 

See  Inteebst. 

validity  of  agreement  made  before  interest  due,  650. 
whether  usury,  634. 

COMPUTATION, 

interest,  655. 

CONCEALMENT, 

estoppel  of  mortgagee  by  fraudulent  concealment  or  misrepresenta- 
tion, 603. 
fraudulent  concealment  of  incumbrances,  602. 

CONCLUSIVENESS  OF  JUDOMENTS, 
decrees  in  foreclosure,  1587-1589e. 

CONCURRENT  REMEDIES, 

foreclosure  of  mortgages,  1215. 

CONDEMNATION, 

land  for  street,  effect  upon  mortgage,  681a,  708. 

CONDITION, 

court  will  not  relieve  against  ■forfeiture,  1185. 

default  at  election  of  mortgagee,  1182. 

form  of,  69,  242. 

illegal,  249. 

in  mortgage,  4. 

must  give  reasonable  notice  of  the  debt,  70. 

necessity  that  petition  should  set  out  conditions  of  mortgage,  1471. 

of  promptness  of  payment,  1179. 

provisions  against  forfeiture,  1184. 

strict  performance  of  revests  title,  887. 

substance  rather  than  form  regarded,  69. 

to  pay  or  save  harmless,  1188. 

upon  what  breach  the  right  to  foreclose  accrues,  1174-1191. 

waiver  of  default  of  credit,  1186. 

CONDITIONAL  JUDGMENT, 

in  foreclosure  by  writ  of  entry,  1306-1316. 
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CONDITIONAL  SALE, 

a  continuing  debt  shows  a  mortgage,  269. 

agreement  that  grantee  may  buy,  270. 
may  sell,  271. 

assignment  with  agreement  to  reassign,  280. 

character  of  the  transaction  fixed  at  its  inception,  263. 

continued  possession  of  grantor,  274. 

distinguished  from  a  mortgage,  256-281. 

inadequacy  of  price,  275. 

in  doubtful  cases  the  transaction  is  regarded  as  a  mortgage,  258,  279. 

in  equity  the  tendency  is  to  make  the  transaction  a  mortgage,  257. 

intention  is  the  criterion,  258. 

intention  may  be  shown  by  parol  evidence,  277. 

jurisdiction   of   equity  in  cases   involving   distinction  from  mort- 
gage, 257. 

parol  evidence  in  Alabama  to  determine  whether  conditional  sale  or 
mortgage,  286. 

payment  of  Interest,  273. 

purchase  for  benefit  of  another,  268. 

recording  as  a  mortgage,  276. 

slight  circumstances  determine,  278. 

the  evidence  should  be  clear,  260. 

the  existence  of  a  debt  the  test,  265. 

the  intent  may  appear  by  the  instrument,  261. 

the  purchaser's  rights  are  to  be  regarded,  262. 

when  an  existing  debt  is  not  canceled,  267. 

when  there  is  no  obligation  for  the  payment  of  any  debt,  272. 

where  the  contract  is  made  upon  an  application  for  a  loan,  266. 

will  be  upheld  when  clearly  intended,  259. 

CONDITION  BROKEN, 

effect  of  payment  made  thereafter,  889. 

CONDITIONS  PRECEDENT, 

sum  payable  to  effect  redemption,  1070-1088. 
tender  to  action  to  redeem,  1095. 

CONFIDENTIAL  RELATIONS, 

effect  on  validity  of  assignment  of  mortgage,  828. 

CONFIRMATION  OP  SALE, 

See  FoBBCLOSUEE  Sale. 

discretion  of  court,  1638. 

grounds  for  setting  aside  sale  after  confirmation,  1668. 

inadequacy  of  price  as  objection,  1641. 

objections  to  confirmation,  1637a. 
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CONFIRMATION  OP  SAL'E-^Continued. 
relates  back  to  date  of  sale,  1653. 

reopening  sale  on  advanced  bid  before  confirmation,  1640. 
resale  upon  application  of  party  affected  by  fraud,  unfairness  or 

misconduct,  1639. 
sale  incomplete  until  confirmed,  1637. 

CONFLICT  OF  LAWS, 

See  What  Law  Governs. 

application  of  lex  loci  contractus  to  decrees,  1589e. 

apportionment  of  costs,  1602. 

as  to  exercise  of  power  in  deed  of  trust,  1774a. 

as  to  foreclosure,  what  law  governs,  1321. 

as  to  usury,  656-663. 

attorneys'  fees  under  statutes  of  other  states,  1606b. 

construction  and  effect  of  assignments  of  mortgages,  823. 

construction  of  mortgages,  101a. 

costs  as  dependent  on  statutes  and  practice  of  several  states,  1603. 

interest  rates,  74. 

what  law  governs  as  to  title  and  enforcement  of  mortgage  lien,  661. 

what  law  governs  capacity  of  married  woman  to  execute  mortgages, 

118a. 
what  law  governs  contracts  for  interest,  657,  658. 
what  law  governs  enforcement  of  deeds  of  trust,  1774a.  ' 

what  law  governs  in  case  of  conflict  of  statutes  of  different  states, 

1321. 

CONNECTICUT, 

entering  discharge  of  record,  996. 
nature  of  a  mortgage  in,  22. 

equity  of  redemption,  22. 
parol  evidence  to  show  a  mortgage,  289. 
passes  the  legal  estate,  22. 

power  of  sale  mortgages  and  trust  deeds  in,  1727. 
redemption  after  foreclosure,  1051, 1326. 
statute  of  limitations,  fifteen  years,  1193. 
statutory  provisions  as  to  fixtures,  443. 
statutory  provisions  relating  to  foreclosure,  1326. 
strict  foreclosure,  the  usual  form  in,  154. 
usury  in,  633. 

CONSENT, 

prior  mortgagee  to  appointment  of  receiver,  1524. 

CONSIDERATION, 

See  Debt. 
adequacy  in  purchase  of  equity  of. redemption  by  mortgagee,  711. 
affidavit  of,  610. 


GENERAL   INDEX  717 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 

CONSWERATION— Continued. 

assignments  of  bonds  and  non-negotiable  instruments,  842. 
compromise  of  criminal  prosecutions,  618. 
contrary  to  public  policy,  618. 

burden  of  proof  of  upon  party  contesting,  622. 

composition  of  felony,  618. 

procuring  witness  to  testify,  618. 

rights  of  bona  fide  transferees,  835. 

valid  in  part  and  void  in  part,  621. 

■when  it  can  be  separated,  620. 

who  may  talje  advantage  of  illegality  of,  619. 
defense  of  failure  of  consideration  for  assignment  of  mortgage,  1485. 
defense  of  want  of  consideration  by  purchaser  subject  to  mort- 
gage, 1491. 
defense  of  want  or  failure  of,  610-616. 
description  of  debt  secured,  64,  343-363. 

effect  of  failure  of  record  of  mortgage  to  state  amount  secured,  515. 
effect  of  illegal  consideration  for  assignment  of  mortgage,  788. 
effect  of  illegality  on  validity  of  mortgage,  617. 
effect  of  recital  of  consideration  to  create  personal  liability,  677. 
effect  of  void  consideration  on  assignment  of  mortgage,  835. 
extension  of  mortgage,  532. 

extension  of  time  for  payment  of  pre-existing  debt,  460,  461. 
extension  of  time  of  payment  is,  461,  649. 
for  new  note  for  debt  secured  by  mortgage,  933. 
illegal  avoids  mortgage,  617. 
implied  from  seal,  613. 
imported  by  trust  deed  under  seal,  613. 
misuse  of  proceeds  by  mortgagor's  agent,  612a. 
money  consideration  not  necessary,  610. 
moral  obligation  to  pay  pre-existing  debt,  610. 
mortgage  by  way  of  gift,  614. 
mortgage  for  support,  393. 
mortgage  made  without,  to  raise  money,  86. 
mortgage  without  placed  in  escrow,  87. 

necessity  of  new  consideration  where  mortgage  given  to  secure  pre- 
existing debt  of  another,  611. 
necessity  to  entitle  mortgagee  to  protection  as  bona  flde  purchaser, 

459. 
necessity   to   support  assumption   of  mortgage   after  purchase   of 

premises,  765. 
necessity  to  support  agreements  to  prevent  or  postpone  foreclosure, 

1490. 
necessity  to  support  assignment  of  mortgage,  788. 
none  need  pass  at  time  of  execution,  611. 
Of  accomodation  m'ortgage,  615. 
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CONSIDERATION— Ooniinttetf. 
of  assignments,  788. 

one  buying  subject  to  mortgage  can  not  set  up  want  of,  1491. 
pre-existing  debt  as  consideration,  460. 
proof  in  suit  to  foreclose,  1470. 
recital  in  mortgage  presumed  amount  of  debt,  360. 
release,  966b. 

right  of  purchaser  to  set  up  -want  as  defense,  610. 
validity  of  mortgages  where  part  legal  and  part  illegal,  620. 
valuable  consideration  as  requisite  to  valid  assignment,  838. 
want  of  a  defense  in  foreclosure  suit,  1297,  1490. 

defense  to  foreclosure  by  writ  of  entry,  1297. 

as  fraud  authorizing  cancelation  of  release,  966. 
want  of  in  mortgage  assumed  no  defense,  744. 
when  mortgagor  estopped  to  deny,  616. 
whether  essential  that  it  be  valuable,  610. 

whether  pre-existing  debt  consideration  for  assignment  of  mort- 
gage, 838. 
wife's  mortgage,  113a. 

CONSOLIDATING  MORTGAGES, 

for  purposes  of  redemption,  1083. 

in  one  foreclosure  suit,  1458. 

redemption  of  other  claims  can  not  be  compelled,  1081. 

the  English  doctrine,  1083. 

not  applied  in  America,  1083. 

CONSTITUTIONAL  LAW, 

constitutionality  of  statutes  providing  for  Torrens  system  of  regis- 
tration, 537b. 
impairment  of  contract  by  statutes  changing  foreclosure  procedure, 
1320. 

by  enactment  of  redemption  statute  subsequent  to  execution 

of  mortgage,  1051. 
by  unreasonably  short  period  of  limitation,  1193. 

CONSTRUCTION, 

assignments  by  the  lex  loci,  823. 

equivocal  language  taken  most  strongly  against  mortgagor,  101. 

intention  governs,  101. 

intention  in  construction  of  mortgages,  101. 

note  and  mortgage  construed  together,  71,  351. 

principles  of,  101. 

what  law  governs,  101a. 

CONSTRUCTIVE  NOTICE, 

adverse  interest  without  particulars,  573. 
breach  of  trust,  542. 
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CONSTRUCTIVE  NOTICE— Continued. 

conveyance  of  equity  of  redemption  to  mortgagee  as  notice  of  as- 
signment of  mortgage,  581. 
defined,  571. 

doctrine  based  on  fraud  or  negligence,  572. 
effect  of  notice  on  mortgaged  premises  sold  in  parcels,  577. 
general  principle  governing  doctrine,  571. 
inquiry  concerning  debt  secured,  579. 
prior  incumbrances  recited  in  mortgage,  578. 
reasonable  diligence  in  inquiry,  580. 
recital  of  credit  in  prior  deed,  576. 
recital  of  existing  mortgage,  575. 
recitals  in  deeds,  574. 
record  of  assignments  of  mortgage,  791. 
record  of  mortgage,  488,  523. 
release  on  quitclaim  of  mortgagor's  interest,  582. 

CONTINGENT  INTEREST, 

subject  of  mortgage,  137. 

CONTINUING  SECURITY, 

mortgage  of  indemnity,  382. 

CONTRACTS, 

agreements  fixing  priorities,  608. 

enforcibility   of   contract   to    pay   mortgage   before   promisee    has 

paid,  769. 
hired  fixtures,  482. 

nature  of  fire  insurance  contract,  396. 
to  reconvey  as  mortgages,  244. 
validity  of  contract  to  resell  at  an  advance,  639. 
vendors'  lien,  193. 

CONTRIBUTION, 

according  to  value  is  rule  where,  1626. 

to  redeem,  1089-1092. 

portion  retained  by  mortgagor  first  liable,  1091. 

sold  liable  in  inverse  order,  1092. 
sale  not  enjoined  to  allow,  1812. 
the  general  rule  respecting,  1090. 
valuation  to  be  made  of  what  time,  1627. 
when  the  right  arises,  1089. 

CONVEYANCES, 

See  Deeds,  Moetgages. 
CONVICTS, 

mortgagor  sentenced  to  penitentiary  as  party  defendant  in  fore- 
closure, 1414. 
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COPIES, 

attachment  of  copies  of  papers  to  bill  to  foreclose,  1454. 

COPYHOLD  ESTATES, 

equitable  mortgage  by  deposit  of  court  roll,  182. 

CORPORATIONS, 

See  Raileoad  Companies. 

agreements  entered  upon  corporate  records  creating  equitable  mort- 
gages, 165. 
assignment  by  unincorporated  associations,  799. 
authority  of  president  to  assign,  798. 
authority  of  treasurer  of  to  assign,  798. 

capacity  of  building  and  loan  associations  to  take  mortgages,  134. 
corporate  mortgages  executed  in  name  of  agent,  169. 
de  facto  when  mortgage  of  good,  124. 
default  authorizing  foreclosure  of  mortgage,  1179c. 
designation  In  mortgage  to,  63. 
directors  have  power  by  statute  or  by  law,  127. 
exercise  of  powers  of  sale  by,  1785. 
fictitious  corporation  as  plaintiff  in  foreclosure,  1370. 
foreign,  loans  by,  134. 
habendum  in  mortgage  to,  67. 
implied  power  to  mortgage,  124. 
limitation  of  railroad  companies  to  mortgage,  125. 
limitations  as  to  amount  of  mortgage,  126a. 
may  assign  a  mortgage,  798. 
may  make  a  mortgage,  102,  124. 
may  take  mortgages,  134. 

mortgages  by  corporations  to  secure  purchase-money,  126b. 
mortgage  by  foreign  corporations,  125a. 

mortgage  of  after-acquired  property  by  de  facto  corporations,  154. 
mortgage  of  fixtures,  126c. 
mortgage  of  primary  franchise,  161,  161a. 
must  use  corporate  seal,  128. 

national  banks  restricted  as  to  real  estate  security,  134. 
not  bound  by  notice  to  director  of,  570. 
notice  of  incumbrances  through  oflScers  and  agents,  570. 
parties  plaintiff  in  foreclosure,  1370. 
power  of  alienation  restrained,  124. 

power  to  mortgage  all  or  part  of  corporate  property,  124a. 
power  to  mortgage  choses  in  action,  159. 
purchase  by  director  at  sale  under  power,  1880,  1887. 
purchase  by  stockholder  of  corporation  mortgagee  of  premises  under 

trust  deed,  1876. 
religious,  may  mortgage,  126. 

trustees  presumed  to  have  power,  126. 
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CORPORATIONS— OoniiMued. 

surplus  lands  of  railroad  may  be  mortgaged,  125. 

the  power  to  mortgage  resides  In  the  stockholders,  127. 

unsealed  instrument  pledging  property  for  performance  of  contract 

an  equitable  mortgage,  166. 
validity  of  mortgage  to  manager,  63. 
whether  express  power  to  mortgage  exhausted  by  single  exercise  of 

power,  124c. 

CORRECTION, 

See  Rbfoemation. 
COSTS, 

inclusion  of  costs  of  previous  foreclosure  on  redemption,  1084,  1598. 

Incurred  by  refusal  of  suflScient  tender,  902. 

in  determining  amount  of  tender,  1450. 

liability  for  costs  incurred  after  refusal  of  tender,  902. 

mortgage  of,  providing  for  continuance  of  default,  for  a  period  of 

time,  1179. 
necessity  that  tender  cover  costs,  901a. 
of  previous  action  at  law  included  in  decree,  1598. 
of  previous  foreclosure  upon  redemption,  1084. 
on  decree  of  strict  foreclosure,  1568. 

right  of  mortgagor  to  costs  before  tender  of  amount  due  on  redemp- 
tion, 1113. 
rule  respecting  in  bill  to  redeem,  886,  1111. 

of  suit  brought  without  previous  tender,  1112. 
when  mortgagee  has  refused  tender,  1113. 
In  Equitable  Suit  for  Foreclosure,  1602-1607. 
allowance  for  in  foreclosure  suit,  1606b. 
allowing  commission,  1606. 
appointments  after  partial  reversal,  1602. 
counsel  fees,  1606. 

disbursements  made  in  carrying  on  suit,  1603. 
discretionary  with  court,  1603. 
for  wrongfully  enjoining  sale,  1820. 
grounds  for  denying  plaintiff  costs,  1602. 
irregular  attempts  at  foreclosure,  1607. 

mortgagor  not  chargeable  where  no  necessity  for  foreclosure,  1602. 
must  be  actually  paid,  1606. 
of  defendants  who  appear  and  answer,  1605. 
of  irregular  attempt  to  foreclose,  1607. 
of  procuring  abstracts  of  title  obnoxious,  1606b. 
of  resisting  bankruptcy  not  allowable,  1606b. 
of  sale  under  power,  1923, 1926. 
of  subsequent  incumbrancers,  1604. 
of  subsequent  mortgagees,  1708. 
on  condition  mortgage  is  "collected  by  suit,"  1606. 

46 — Jones  Mtg. — ^Vol.  III. 
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COSTS—Continued. 

paid  out  of  proceeds  of  sale,  1602. 

performance  of  condition,  on  which  fee  is  payable,  1606a. 

prior  incumhrancers,  1604. 

reasonable  fee  not  usurious,  1606a. 

statute  of  another  state,  1606. 

stipulation  for  in  mortgage,  1606. 

stipulation  for  in  power  of  sale  mortgage,  1606. 

subsequent  purchaser  liable  for,  1604. 

tender  good  without  fee  when,  1606b. 

trustee  not  entitled  to,  1606. 

what  fees  are  reasonable,  1606a. 

where  mortgage  secures  two  debts,  1603. 

wholly  a  matter  of  contract,  1606. 

COTENANTS, 

no  merger  on  assignment  of  mortgage  to  cotenant,  849. 

COTTON  MILLS, 

whether  machinery  fixtures,  447. 

COUNSEL  FEES, 

See  Attoknet's  Fees. 

COUNTERCLAIM, 

plea  as  defense  to  foreclosure,  1496. 

COUNTIES, 

ofiBcers  as  parties  plaintiff  in  foreclosure,  1392. 

COUPONS, 

assignment  of,  carries  proportionate  interest  in  the  security,  821. 

draw  interest  after  maturity,  1141. 

interest  coupons,  73,  653. 

presumption  from  absence  of  coupon  interest  note  unaccounted  for, 

914. 
whether  usurious,  653. 

COURT  HOUSE  DOOR, 

as  place  for  holding  sale,  1848,  1849. 

sales  at  temporary  courthouse  under  trust  deeds,  1849. 

sales  under  trust  deeds  at  ruins  of  courthouse,  1848. 

COURTS, 

See  Jtteisdiction. 

in.  what  courts  mortgage  liens  may  be  enforced,  1232. 
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COVENANTS. 

application  of  doctrine  of  covenants  running  with  land,  768a. 

breach  at  time  foreclosure  suit  brought,  1504. 

breach  by  mortgagee  of  Independent  covenants,  1505. 

effect  of  deed  without  covenant,  736,  736a. 

express  covenants  to  pay  debt  secured  by  mortgage,  1225. 

for  insurance,  401. 

for  payment  of  the  debt,  72,  1225. 

of  taxes,  77. 
Implied  in  assignment,  824,  824a,  831. 
importance  of,  68. 

in  deeds  under  power  of  sale  mortgages,  1901. 
in  mortgage,  68,  1225. 
in  purchase-money  mortgage,  68,  1501-1505. 

of  little  use,  68. 
may  continue  after  discharge,  68. 

of  further  assurances  in  power  of  sale  mortgage,  1901. 
of  mortgagor  to  pay  debt,  none  implied,  678. 
of  seisin  breach  of  as  ground  for  set-off,  1496. 
payment  of  taxes  by  mortgagee,  714. 
statute  against  implication  of,  1715. 
successive  grantees  assuming  mortgages,  747a. 
when  covenant  of  assumption  irrevocable,  763a. 
when  release  of  covenant  of  assumption  deprives  mortgagee  of  its 
benefit,  763. 

CREDIT, 

foreclosure  sale  on,  1615. 

giving  credit  at  sales  under  power  of  sale  mortgages,  1868. 

on  sale  under  power,  1868-1872. 

CREDITOR, 

without  lien  not  proper  party  to  foreclosure  suit,  1436a. 

CREDITOR'S  BILL, 

maintenance  by  mortgagee,  1217. 

CROPS, 

effect  of  sale  of  land  to  pass  growing  crops,  212. 

equitable  mortgages  upon,  171. 

growing,  may  be  mortgaged,  150. 

inclusion  under  mortgage  Within  recording  acts,  486. 

mortgage  attaches  only  when  they  come  into  existence,  150. 

mortgage  dependent  on  sowing  of  seed,  151. 

mortgagee  taking  possession  entitled  to,  697. 

entering  may  appropriate,  1116. 
mortgage  to  reimburse  for  advances,  171. 
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CROPS— Continued. 

mortgagor  in  possession  entitled  to,  697. 

not  sown,  how  mortgaged,  151. 

ownership  by  mortgagor  before  foreclosure,  780. 

purchaser  at  foreclosure  sale  entitled  to,  1658. 

unless  reserved  at  sale,  1658. 
registry  laws  apply  to  mortgage  of,  486. 
reservation  in  equitable  mortgage,  192. 

CROSS-BILL, 

duty  of  pleader  to  set  out  instrument  sought  to  be  reformed,  1479a. 
not  necessary  to  protect  second  mortgagee  who  has  answered,  1688. 
not  proper  for  litigation  of  adverse  claims,  1479a. 
proper  remedy  to  avoid  note  and  mortgage  based  on  gambling  con- 
tract, 1479a. 
proper  remedy  to  reform  mortgage,  1479a. 
scope,  1479a. 

sufilciency  of  averments,  1479a. 
use  in  strict  foreclosure,  1560. 
usury  as  subject,  1479a. 
waiver  of  failure  to  give  notice,  1479a. 
when  necessary,  1479a. 

CUMULATIVE  REMEDIES, 

power  of  sale  as  cumulative  remedy,  1773-1776. 

right  of  mortgagee  to  pursue  remedies  concurrently  or  successively, 

1215. 
waiver  of  right  to  foreclose  by  pursuing  other  remedies,  1218. 

CURATIVE  STATUTES, 

erroneous  recording  of  mortgages,  521a. 

CURTESY, 

tenant  by  may  redeem,  1067. 

CUSTOMS  AND  USAGES, 

articles  placed  on  premises  for  temporary  use  and  removal  there- 
after, 429a. 


DAMAGES, 

actions  against  third  persons  for  waste,  689. 

breach  of  condition  in  mortgages  for  support,  388. 

failure  to  discharge  mortgage  duly  paid,  990. 

for  injury  to  mortgaged  property,  695. 

for  land  taken  by  the  right  of  eminent  domain,  681a,  708. 

grantee's  liability  for  mortgaged  land  sold  by  him,  341. 
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DAMAGES — Continued. 

measure  In  action  by  grantor  against  purchaser  under  assumption 

clause,  760. 
measure  of  for  breach  of  agreement  to  pay  a  mortgage,  770. 
removal  of  building  by  mortgagor  while  in  possession,  687. 
removal  of  fixtures  from  mortgaged  premises,  454. 
right  of  assignee  to  damages  for  wrongful  discharge  of  mortgage 

by  mortgagee,  814. 
trespass  on  mortgaged  premises,  671. 
waste  limited  to  amount  of  injury  to  security,  696. 
Whether  damages  for  waste  to  be  included  in  redemption,  1080c. 

DATE, 

implied  from  date  of  note,  89. 

record,  517. 
may  be  contradicted  and  true  date  shown,  89. 
necessity  of  date  of  advertisement  of  sale,  1854. 
not  essential,  89. 

DEATH, 

deed  in  name  of  deceased  purchaser  on  foreclosure  of  trust  deed,  1896. 
effect  of  death  of  mortgagor  on  decree,  1584,  1585. 

on  running  of  statute  of  limitations,  1205a. 

on  surplus  on  sale  under  power,  1931. 

to  revoke  power  of  sale,  1792. 
issuance  of  order  of  sale  after  death  of  plaintiff  in  foreclosure,  1608. 
mortgage  on  devised  land  paid  from  personal  assets,  923a. 
of  joint  trustee,  rights  of  survivor,  1790. 
of  mortgagor  after  decree  of  sale,  1608,  1653. 
of  mortgagor  does  not  revoke  power,  1792,  1794. 
of  mortgagor,  no  proof  against  his  estate  required,  1222. 

after  decree,  1584. 
of  plaintiff  after  decree,  1585. 
recording  mortgage  after  death  of  mortgagor,  509. 
revocation  of  power  of  sale  by  death  of  mortgagor,  1794. 
right  of  heir  of  deceased  mortgagee  to  make  effective  assignment, 

809. 
substitution  on  death  of  party  to  foreclosure  suit,  1218,  1442a. 
surplus  of  sale  made  after,  in  real  estate,  1695. 

DEBT, 

See  Consideration. 

allegations  in  bill  to  foreclose,  1466. 
always  sanctioned  by  common  law,  365. 
amount  and  times  of  may  be  shown,  376. 
amount  of  ascertained  debt  should  be  stated,  344. 
an'tecedent,  347,  459,  460. 
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DEBT— Continued. 

assignment  of  mortgage  without  debt,  804. 
barred  by  statute,  lien  may  be  enforced,  1204. 
consideration  named  does  not  limit  debt,  343. 
continuing  debt  and  promise  to  pay  as  mortgage,  269. 
covenants  to  pay,  72,  1225. 

decree  of  foreclosure  as  bar  to  action  on  debt,  1224. 
description  of,  must  be  set  out  in  bill  to  foreclose,  1466. 
description  of  note,  349. 

not  necessary  to  give  all  particulars  of,  350. 
effect  of  change  in  form  to  satisfy  mortgage,  924-942. 
effect  of  clerical  error  in  description,  354. 
effect  of  failure  to  state  amount  in  mortgage,  343. 
enlarging  terms  of  mortgage,  357. 
existence  as  test  of  mortgage,  265. 
express  limitations  must  be  observed,  377. 
foreclosure  suit  no  bar  to  suit  for  debt,  1222,  1223. 
further  debt  secured,  363. 
future  liabilities  should  be  described,  367. 

advances  before  actual  notice  of  subsequent  mortgage,  372. 

made  after  notice  of  subsequent  liens,  368. 

obligatory  advances  are  secured,  370,  371. 

parol  evidence  to  identify,  367. 

where  further  advances  are  not  obligatory,  369. 
future  advances,  364-378. 
general  description  sufficient,  343,  579. 
increasing  rate  of  interest,  361. 
indemnity,  379-388. 
1  lien  of  mortgage  limited  to  debt  secured,  360. 

mistakes  in  description  of,  354. 
mortgage  for  definite  advances  has  priority,  373. 

need  not  state  that  it  covers  advances,  374. 
mortgages  to  secure  unliquidated  debts,  346. 
mortgage  without  note  or  bond  valid,  353. 
must  come  fairly  within  terms  used,  345. 
nature  of  joint  mortgage  given  for  separate  debts,  704. 
necessity  that  amount  be  stated   in  mortgage,  70. 
necessity  that  description  be  correct  so  far  as  it  goes,  344. 
necessity  that  It  must  come  fairly  within  terms  used  in  mortgage, 

345. 
no  covenant  of  implied,  678. 
note  and  mortgage  construed  together,  71,  351. 
note  destroyed  and  new  note  given,  353. 
not  extinguished  by  strict  foreclosure,  1567. 
notes  are  evidence  of  amount  of,  351. 
parol  evidence  to  identify  note,  352. 

to  show  amount,  343. 
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DEBT — Continued. 

personal  remedy  excluded  when,  1226. 

after  foreclosure,  1227. 
pre-existing  debt  as  consideration,  460. 
remedy  for  debt  and  upon  lien  concurrent,  1215-1220. 
recital  of  antecedent  debts,  347. 
recital  of  in  mortgage,  677. 
renewal  of  note  does  not  affect,  355. 
secured,  description  of,  70,  343-395. 
several  mortgages  securing  one  debt,  356. 
solicitor's  fee,  359. 

statement  of  amount  in  mortgage  not  conclusive,  345. 
statutory  provisions  against,  366. 
strictness  in  stating  debt  in  some  states,  344. 
tacking  other  debts,  360. 
taxes  and  assessments,  358. 
time  of  payment  should  be  fixed,  75. 

covenant  for  such  payment  expires  with  mortgage,  77. 

may  be  made  to  depend  upon  some  event,  75. 

need  not  be  in  note  or  bond,  76. 

on  default  in  payment  of  insurance  premium,  78, 

on  default  in  payment  of  taxes,  77. 

provision  that  whole  shall  become  due  on  any  default,  76. 
unliquidated,  like  open  account,  346. 
verbal  agreement  for  advances,  375. 
when  a  variance  note  governs,  351. 
when  mortgage  is  by  absolute  deed,  352a. 
when  mortgage  is  larger  than,  348. 

valid  to  extent  of  actual  debt,  348. 
when  only  part  of  advances  are  made,  378. 
whether  debt  passes  by  bare  transfer  of  mortgage,  804. 
■whether  necessary  to  state  amount  in  mortgage,  344. 

DECEIT, 

ground  for  setting  aside  sale,  1668. 

DECLARATIONS, 

evidence  to  show  absolute  deed  a  mortgage,  324. 

In  foreclosure  by  writ  of  entry,  1293. 

parties  to  absolute  deed  to  show  instrument  a  mortgage,  310a. 

DECREES, 

See  Judgments. 

allowance  of  day  for  payment  before  sale,  1586. 

amendment,  1586a. 

avoiding  sale  for  errors  in  decree,  1647. 

cases  where  junior  mortgagee  forecloses  before  maturity  of  prior 
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VECRISES— Continued. 
mortgage,  1580. 

combining  principal  and  interest  of  several  notes  payable  at  differ- 
ent times,  1594. 

decree  of  sale  as  substitute  for  foreclosure,  1571-1573. 

description  of  property,  amount  of  debt,  etc.,  1574. 

discretion  of  court  as  to  form  in  action  to  redeem,  1106. 

failure  to  pay,  works  foreclosure,  1108. 

final  decrees,  1600. 

foreclosure  sales  under  decrees  of  court,  1608-1681. 

form  and  requisites,  1574-1586b. 

inclusion  of  instalments  not  due,  1591. 

in  favor  of  mortgagor  no  bar  to  suit  by  holder  of  debt,  1427. 

in  suit  for  strict  foreclosure,  1561,  1569,  1572. 

in  suit  to  redeem,  1106. 

interference  with   interests  of  persons  not  made  parties  to  fore- 
closure, 1579. 

jurisdiction  of  equity  over  deficiency  decree,  1711. 

nature  of  decree  against  grantee  of  mortgagor,  1580a. 

necessity  that  decree  fix  amount  of  indebtedness,  1590. 

necessity  that  decree  fix  time  when  redemption  to  take  place,  1107. 

necessity  that  it  conform  to  relief  demanded  in  action  to  redeem, 
1106. 

no  order  to  omit  property  to  which  mortgagor  had  no  title,  1609. 

office  to  determine  claims  between  different  parties  subsequent  to 
mortgage,  1574. 

of  foreclosure  before  sale  as  bar  to  suit  for  debt,  1224. 

of  forfeiture  as  upon  a  condition  subsequent,  when,  1573. 

of  sale,  1571-1607. 

one  decree  for  entire  debt,  1583. 

opening  or  vacating,  1586b. 

decrees  for  strict  foreclosure,  1569,  1570. 

opening  or  pending  decrees  for  redemption,  1108a. 

operative  to  establish  conclusively  both  debt  and  lien,  1574. 

personal  judgment  when,  1574. 

by  court  of  equity  without  the  aid  of  statute,  1573. 

provision   for  reconveyance  on  foreclosure  of  deed  as  mortgage, 
1581a. 

should  fix  time  for  redemption,  1107. 

should  not  order  sale  of  entire  mortgaged  premises,  1609. 

special  findings  to  support,  1583a. 

time  for  redemption  fixed  in  decree  of  strict  foreclosure,  1565. 

under  Torrens  system,  537f. 
Amount  of,  1590-1601. 

all  items  should  be  included,  1590. 

amount  due  under  prior  liens,  1590. 

appeal  from,  1600. 
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DECREES — Continued. 

at  rate  specified  in  mortgage,  1594. 

charging  mortgagee  with  profits,  1590. 

costs,  1602-1607.  (See  Costs.) 

costs  of  previous  action  to  foreclose,  1598, 

disbursements  by  plaintiff,  1599. 

effect  of  agreement  to  sell  mortgage  at  discount,  1590. 

effect  on  previous  sale,  1600. 

election  to  regard  entire  debt  due,  1591. 

exchange,  1595. 

failure  to  include  amount  paid  for,  1597. 

final,  when,  1600. 

for  deficiency,  1709-1721. 

for  repairs  and  improvements,  1599. 

insurance,  1596. 

interest,  1594. 

may  exceed  penalty  of  bond,  1593. 

no  stay  of  on  account  of  controversy  between  subsequent  incum- 
brancers, 1601. 

on  amount  paid  for  taxes,  1594. 

on  mortgage  for  purchase-money,  1594. 

paid  during  year  allowed  for  redemption,  1596. 

payment  of  out  of  proceeds  of  second  mortgage  foreclosure  sale, 
1597. 

reference  to  determine  amount,  1590. 

rent  of  leasehold,  1596. 

should  be  fixed,  1590. 

subsequent  instalment  Included,  1590, 

supplemental  bill  for  balance,  1592. 

taxes,  1597. 

when  bond  is  for  double  the  debt,  1593. 

when  mortgage  held  as  collateral,  1592. 

when  part  not  due,  1591. 
Conclusiveness  of,  1587-1589. 

adverse  claimant  can  not  be  made  a  party,  1589. 

although  he  hold  third  mortgage  also,  1589a. 

can  not  be  attacked  collaterally,  1587. 

contingent  remaindermen,  1589. 

controversy  between  principal  and  surety,  1589. 

decree  capable  of  amendment,  1587. 

decree  entered  before  debt  is  due,  1587. 

decreeing  dower  in  surplus  to  widow,  1584. 

entered  under  mistake  as  to  effect  on  homestead,  1588. 

interlocutory  in  what  respect,  1587. 

irregularity  in  decree  of  Federal  Court,  1587. 

liens  allowed  can  not  be  disputed  for  fraud,  1588. 
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DECREES— Continued. 

outstanding  life  estate,  1589 

dower  right,  1589. 
presumption  of  validity  after  lapse  of  time,  1588. 
prior  and  adverse  rights  not  affected,  1589. 

prior  mortgage  not  afEected  by  decree  on  junior  mortgage,  1589a. 
right  of  persons  not  served  with  summons,  1587. 
when  claim  of  paramount  title  has  been  set  up,  1588. 
when  mortgage  was  invalid  in  origin,  1587. 

where  court  has  jurisdiction  of  both  person  and  subject-matter,  1587. 
while  unreversed,  1588. 
Form  and  Requisites  of,  1574-1586. 

after-acquired  title  when  covered,  1581. 

another  subsequently  maturing  mortgage  may  be  included,  1577a. 

death  of  mortgagor  as  affecting,  1584. 

debt  not  apportioned  between  co-tenants,  1582. 

discretion  in  court  of  equity,  1586. 

for  only  the  relief  sought  for,  1578. 

how  affected  by  statutes,  1586. 

may  follow  terms  of  mortgage,  1575. 

necessity  for  recital  of  partial  sale  in  certificate  of  purchase,  1577. 

no  time  for  redemption  allowed,  1586. 

of  sale  for  instalment  passes  entire  property,  1577. 

of  sale  subject  to  part  of  debt  not  due,  1577, 

one  decree  for  entire  debt  when,  1583. 

plaintiff  as  affecting,  1585. 

prior  mortgagee  not  barred,  1580. 

protection  of  prior  mortgagees,  1579. 

redemption  from  prior  mortgage,  1580. 

sale  in  parcels  If  possible,  1577. 

sale  of  land  not  included  in  mortgage  of  no  effect,  1575. 

separate  decrees  when,  1583. 

should  protect  other  interests,  1579. 

should  provide  order  of  sale,  1576. 

surplusage  In  decree,  1575. 

what  constitutes  a  suflScient  description,  1575. 

when  balance  of  debt  matures  before  decree,  1577. 

when  junior  mortgagee  forecloses,  1580. 

where  only  part  of  debt  is  due,  1577. 

where  there  are  two  mortgages,  1583. 

DEDICATION, 

rights  of  way  over  mortgaged  property,  707. 

DEED, 

See  FoBECLostTBE  Sale. 

acceptance  not  required  until  foreclosure  sale  reported  and  con- 
firmed, 1637 
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DEED — Continued. 

certificate  of  purchase,  1661. 

conveyance  of  equity  of  redemption,  1056. 

errors  in  foreclosure  deed,  1655. 

delivery  of  deed  on  foreclosure  sale,  1653^ 

in  whose  name  foreclosure  deed  may  be  executed,    1891. 

passing  of  title  under  foreclosure  sale,  1652. 

delivery  of  deed,  1653. 

substituting  another  for  purchaser,  939. 

title  relates  back  to  execution  of  mortgage,  1654. 
reservation  of  lien  as  creating  mortgage,  194. 
Under  Power  of  Sale,  1889-1903. 

by  assigns,  executors  and  trustees,  1889. 

holder  of  legal  title  should  make  deed,  1889. 

married  woman  may  make  deed,  1890. 

mortgagee  may  make  deed  to  himself,  1892. 

mortgage  taken  in  capacity  of  administrator,  1889. 

no  personal  warranty  of  title,  1889. 

not  evidence  of  recitals  in  it,  1895. 

only  one  sale  and  deed  can  be  made,  1889. 

proper  recitals  in  deed,  1889. 

title  passes  by  delivery  of,  1894. 

who  may  execute  deed  to  purchaser  at  sale  under  power,  1889. 

DEED  ABSOLUTE, 

See  Absolute  Deeds  as  Mortgage. 
deed  absolute  and  agreement  to  reconvey,  241-255. 
parol  evidence  to  prove  a  mortgage,   282-323. 
when  a  conditional  sale,  256-281. 

DEEDS  OF  TRUST, 

See  Trust  Deeds. 
acceptance  of  by  beneficiary,  88. 
acceptance  of  trust,  1780. 
administrator  of  trustee  can  not  act,  1774. 
appointment  of  new  trustee,  1774. 
authority  to  mortgage  justifies  execution  of,  1769. 
by  cestui  que  trust,  1774. 
can  not  be  assigned  without  authority,  1788. 
conclusiveness  of  recitals  in  trustees  deeds,  1830. 
conflict  of  laws,  1774a. 
conveys  a  defeasible  title,  62. 
designation  of  public  trustee,  63. 
effect  of  death  of  mortgagor  on  power  of  trustee,  1792. 
effect  of  ownership  by  trustee,  1772. 
entry  of  satisfaction  here  made,  1769. 
how  it  differs  from  a  mortgage,  62. 
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DEED  OP  TRUST — Continued. 

injunction  to  enjoin  sale  by  substituted  trustee,  1807a. 

insolvency  of  trustee  no  ground  for  enjoining,  1816. 

is  a  mortgage  in  legal  effect,  1769. 

legal  effect  of,  62. 

liability  of  trustee  for  mistakes  of  judgment,  1771. 

merely  gives  lien  when,  1769. 

mortgage  with  power  of  sale,  62. 

necessity  of  acceptance  by  beneficiary,  62. 

often  preferred  to  mortgage,  1770. 

omission  of  words  of  importance  in,  67. 

power  conferred  by  special  provision,  1774. 

prescribed  mode  strictly  followed,  1774. 

provision  that  sheriff  shall  act,  1774. 

refusal  of  original  trustee  to  act,  1774. 

necessity  for,  1774. 

what  constitutes,  1774. 
reversal  of  parties,  1772. 
rights  and  duties  of  trustees,  1770,  1771. 

sale  in  entirety  of  appraisals  covered  by  separate  trust  deeds,  1616. 
sale  under  must  be  fairly  executed,  1906., 
to  secure  beneficiaries  described  but  not  named,  135. 

all  creditors  of  the  grantor,  how  enforced,  1448. 
to  two  or  more  must  be  executed  by  all,  1790. 
trustee  is  agent  of  both  parties,  1771. 
trustee  should  be  personally  present  at  sale,  1862. 

buying  at  sale  under  power,  1880. 
trustee's  right  to  compensation  when  no  sale,  1772. 
when  court  executes  the  power,  sale  is  by  virtue  of  that,  1775. 
when  debt  is  unliquidated,  1776. 
wherein  they  differ  from  mortgages,  62. 

DE  FACTO  CORPORATIONS, 

mortgage  of  after-acquired  property,  154. 

DE  FACTO  OFFICERS, 

competency  to  acknowledge  mortgages,  496. 

DEFAULT, 

at  election  of  mortgagee,  1182. 

discrepancy  between  note  and  mortgage,  as  to,  1179a. 

meaning  of  term,  1191. 

necessity  for  default  as  condition  to  appointment  of  receiver,  1530. 

of  credit,  waiver  of,  1186. 

payment  of  interest,  1176,  1177. 

provision  for  continuance  of,  1179a. 

provisions  as  to  effect  of  default  need  not  occur  in  both  mortgage 

and  deed,  1179a. 
when  right  to  enforce  mortgage  accrues,  1174-1191a 
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DEFEASANCE, 

defeasance  and  deed  constitute  a  mortgage,  244. 

cancelation  of,  252. 

delivered  as  an  escrow,  247. 

illegal  condition,  249. 

mortgagor  can  not  renounce  redemption  beforehand,  251. 

not  a  mortgage  at  law  if  debt  not  shown,  247a. 

parol  evidence  to  connect  with  deed,  248. 

recording  of,  253,  513. 

when  delivered  at  same  time,  246. 

when  not  recorded  grantee  may  convey  good  title,  514,  940. 

when  once  established  gives  right  of  redemption,  250. 

when  part  of  one  transaction,  245. 
defined,  241. 

effect  of  execution  at  later  date  than  execution  of  deed,  248. 
essential  to  a  mortgage,  241. 
in  favor  of  grantor  or  of  third  person,  241. 
informal  defeasance  or  agreement  to  convey,  242. 
may  exist  in  parol,  241. 

must  be  to  grantor,  not  to  a  third  person,  241. 
parol  waiver  by  mortgagor,  338. 
record  of  separate,  253,  513. 
separate  Instrument  of,  241. 
separate,  objections  to,  243. 
substitution  of  new  defeasance,  252. 
surrender  of  defeasance,  928,  977. 

of  equivalent  to  conveyance  of  equity,  977. 
unnecessary  that  it  be  incorporated  in  same  instrument,  241. 
usual  form  of,  69,  242. 

DEFECT, 

in  title  excuses  purchaser  when,  1645,  1646. 

DEFECTIVE  INSTRUMENTS, 

operative  as  equitable  mortgages,  166. 

DEFECTIVE  RECORDS, 

errors  In  recording  mortgages,  515-522. 

DEFENSES, 

See  Answer;    Set-off;   Usubt. 

actions  to  redeem,  1105. 

against  assignee,  1485. 

allegations  of  failure  of  title,  1501. 

available  in  foreclosure,  1479-1515. 

breach  by  mortgagee  of  Independent  covenants,  1504. 

covenant  broken  at  time  suit  brought,  1504. 
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DEFENSES — Continued. 

defective  service  of  process,  1514. 

effect  of  usurious  transaction  subsequent  to  execution  of  mortgage, 
647. 

extension  of  time  of  payment,  1513. 

failure  of  title  when  mortgagor  in  undisturbed  possession,  1502. 

failure  to  satisfy  mortgage  duly  paid,  991. 

foreclosure  for  nonpayment  of  taxes  on  ground  of  defective  de- 
scription on  assessment  roll,  1479. 

fraud  as  against  mortgagor's  creditors,  1492b. 

fraud  of  vendor  as  defense  to  purchase-money  mortgage,  1506. 

fraudulent  alteration  as  defense  to  foreclosure,  1492a. 

insanity  of  mortgagor,  1510. 

liability  to  creditor  of  plaintiff  on  garnishee  process,  1511a. 

mistake  as  against  assignee,  1507. 

mistake  as  to  quantity  of  land  conveyed,  1506a. 

payment  as  defense  to  foreclosure,  1512. 

pleading  defense  of  fraud  to  foreclosure,  1492. 

recovery  of  judgment  on  mortgage  note,  1511. 

satisfaction  of  mortgage,  1512. 

statute  of  limitations,  1509. 

tender  as  defense  to  foreclosure,  1512. 

that  complainant  has  parted  with  his  interest,  1488, 

to  application  for  appointment  of  receiver,  1527. 

to  bin  in  equity  for  foreclosure,  1479-1515. 

to  bill  to  redeem,  1105. 

to  writ  of  entry  to  foreclose,  1296-1305. 

usury  in  suit  to  foreclose,  1493. 

Violation  of  law  by  mortgagee,  1506b. 

want  of  consideration,  1490. 

by  purchaser  subject  to  mortgage,  1491. 

when  purchaser  may  contest  mortgage,  746. 

DEFICIENCY, 

after  foreclosure,  liability  of  married  woman  for.  111,  1718. 

appeal  from  judgment  for,  1600. 

judgment  for  against  indorsing  parties,  1434. 

no  decree  for,  after  debt  is  barred,  1206. 

personal  judgment  for,  must  be  asked  for,  1477. 

right  of  mortgagee  to  foreclose  collateral  mortgage  for  deficiency, 

1228a. 
rule  of  United  States  Supreme  Court,  1709. 
suit  at  law  for,  after  sale  under  power,  1227. 
after  foreclosure  sale,  1228. 
Procedure  for  Ohtaining  Judgment  for,  1709a. 

action  at  law  for  deficiency  after  sale  under  decree  in  equity,  1228. 
agreement  to  look  to  property  alone,  1715. 
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DEFICIENCY— Continued. 

alternative  judgment  valid,  1712. 

amount  stated  by  sheriff  or  referee,  1709a. 

ascertained  in  prior  foreclosure  suit,  1709a. 

balance  must  be  ascertained,  1709a. 

cure  of  excessive  judgment  by  remittitur,  1719a. 

charging  owner  of  equity  with  rents  and  profits,  1719a. 

clerk  may  issue  without  further  order  of  court,  1720. 

court  of  equity  can  not  give  judgment  without  aid  of  statute,  1711. 

cross-bill  by  second  mortgagee,  1709b. 

debt  barred  by  statute  of  limitations,  1715,  1719. 

decree  against  one  releases  other  joint  obligors,  1710. 

decree  against  partnership,  etc.,  1710. 

decree  of  foreclosure  must  proceed,  1709a. 

disaffirmance  by  infant  principal,  1709b. 

effect  of  agreement  not  to  take,  1710, 

enforcement  of  such  liability,  1713. 

failure  to  serve  one  defendant,  1709a. 

guaranty  of  mortgagee  as  basis  for,  1710. 

invalid  decree  bars  subsequent  suit,  1716. 

joint  note  by  husband  and  wife,  1718. 

judgment  against  one  of  joint  makers  of  note,  1709b. 

judgment  for,  in  equitable  suit,  1709-1721. 

liability  of  indorser,  1709b. 

loss  of  right  by  delay,  1710. 

mortgage  covering  land  in  two  states,  1709b. 

no  decree  after  bar  of  debt,  1206. 

no  judgment  against  administrator,  1717. 

no  judgment  against  wife  except  for  her  own  debt,  1718. 

no  judgment  for,  against  nonresident,  1716. 

no  judgment  for  parts  of  debt  not  due,  1719. 

none  against  persons  not  appearing  in  mortgage,  1715. 

no  notice  prior  to  execution  for,  1709a. 

one  who  has  bought  subject  to  the  debt  not  liable  for,  1712. 

on  redemption  homestead  takes  priority  over,  1720. 

partial  assumption  of  debt,  1713. 

though  conveyance  be  merely  for  security,  1714. 
personal    action   by   holder   of   mortgage   before    ascertaining   de- 
ficiency, 1221. 
personal  remedy  may  be  enforced  without  foreclosure,  1721. 
power  of  equity  after  property  is  exhausted,  1711. 
prayer  for  deficiency,  1477. 
remedy  by  separate  action,  1710. 
rendered  only  by  virtue  of  statute,  1709a. 
rights  against  other  surplus  money,  1717. 
rights  of  persons  secondarily  liable,  1709b. 
sale  must  be  under  same  decree,  1709b. 
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DEFICIENCY — Continued. 

sale  price  the  test  of  value,  1709a. 

scope  of  rights  against  third  persons  given  by  statute,  1711. 

statutes  against  implication  of  covenants,  1715. 

statutory  modification,  1720. 

statutory  provisions  in  several  states,  1709. 

subsequent  litigation  over,  1709a. 

suit  for  deficiency  after  sale  under  power,  1227. 

third  persons  liable  may  be  joined,  1710. 

unpaid  taxes  should  be  deducted,  1719a. 

even  after  conveyance  of  equity,  1719a. 
when  debt  is  barred,  1717. 
when  judgment  for  becomes  a  lien,  1720. 
when  mortgage  debt  is  itself  enforcible  in  equity,  1711. 
when  purchaser  is  bound  to  pay  the  debt,  1713. 
when  there  is  no  bond  or  note,  1715. 

DEFINITIONS, 

actual  notice,  544. 
constructive  notice,  571. 
defeasance,  241. 
equitable  mortgages,  162. 
merger,  848. 
mortgage,  16. 
subrogation,  874. 

DELAWARE, 

entering  satisfaction  of  record,  998. 

nature  of  a  mortgage,  24. 

nature  of  equity  of  redemption,  23. 

no  redemption  after  foreclosure,  1051,  1328. 

power  of  sale  mortgages  and  trust  deeds  in,  1729. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1328. 

usury  In,  633. 

DELAY, 

See  Laches. 

effect  on  sales  under  power,  1922. 

in  objecting  to  purchase  by  mortgagee  under  power,  1885. 

in  redeeming  after  foreclosure  sale,  1054,  1161a. 

In  setting  aside  irregular  sale  under  power,  1922. 

operative  to  waive  right  to  avoid  sale  to  mortgagee,  1885. 

right  of  subrogation  lost  by,  855a. 

unreasonable  delay  in  proceeding  for  deficiency  judgment,  1719. 

DELEGATION, 

authority  of  trustee  under  deed  of  trust,  1771. 
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DELIVERY, 

after  recording,  502. 

allegation  in  bill  for  foreclosure,  1454. 

allegation  of  delivery  on  assignment  of  mortgage,  1457. 

assignment  of  mortgage  by  mere  delivery,  813. 

deeds  on  foreclosure  sale,  1653. 

effect  of  return  to  custody  of  grantor,  84. 

essential  to  assignment,  790. 

filing  mortgage  for  record  as  prima  facie  evidence,  501. 

in  escrow,  87. 

not  valid  if  delivered  witliout  authority,  87. 
mortgages  generally,  84-87. 

after  record,  502. 

througb  agents,  84,  501. 
mortgage  for  record  after  usual  office  hours,  505. 
mortgage  without  note,  806. 

necessity  to  validity  of  assignment  of  mortgage,  790. 
of  mortgage  essential,  84,  85,  501. 
of  mortgage  made  for  purpose  of  sale,  86. 

valid  only  from  delivery  to  purchaser,  86. 
of  mortgage  to  agents  and  third  persons,  84. 

possession  of  premises  to  purchaser  at  foreclosure  sale,  1663-1667. 
prerequisite  to  effective  record,  501. 
presumption  as  to,  502. 
proof  of,  85,  86. 

recording  mortgage  as  equivalent  to  delivery,  501. 
registration  does  not  operate  as,  501. 
subsequent,  when  becomes  operative,  503. 

time  of  delivery  of  deed  at  foreclosure  sale  under  power,  1894. 
to  a  stranger,  502. 
trust  deed  to  bank  officer  as  delivery  to  bank,  501 

DEMAND, 

necessity  for  demand  to  satisfy  mortgage,  991. 
necessity  of  demand  after  default  as  condition  to  right  to  fore- 
close, 1179b. 
necessity  of  demand  for  accounting,  1120a. 
not  required  to  maintain  suit  for  surplus,  1940. 
payment  of  note  not  required  where  overdue,  1471. 

DEMURRER, 

raising  question  of  defect  of  parties,  1410. 

DEPOSIT, 

amount  of  mortgage  indebtedness  as  payment,  905. 

at  sale  under  power,  1866. 

forfeiture,  1644. 

money  required  on  foreclosure  sale,  1613,  1614. 

sufficiency  of  deposit  of  mortgage  for  registration,  505. 

47 — Jones  Mtg. — Vol.  III. 
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DEPOSIT  OF  TITLE  DEEDS, 

an  equitable  mortgage,  179-188. 

by  joint  tenants  after  partition,  182. 

DEPUTY  SHERIFF, 

power  to  execute  deed  to  purchaser  at  foreclosure  sale,  1889. 

DESCRIPTION, 

apparent  error  in  description  of  land,  490. 

by  boundaries,  489. 

certainty  in  describing  future  liability  secured  by  mortgage,  367. 

descriptions  held  insufficient,  66,  66a. 

descriptions  held  sufficient,  65a. 

effect  of  enumerating  fixtures  in  mortgage,  430. 

effect  of  erroneous  description  in  release  of  mortgage,  989. 

effect  of  partially  erroneous  description,  65. 

effect  of  totally  false  description  of  note  in  mortgage,  352. 

error  in  master's  deed,  1655. 

errors  in  record  of  mortgages,  515. 

in  the  decree  of  sale,  1574. 

mortgage  debt,  343-363. 

mortgaged  property  in  bill  to  foreclose,  1462 

mortgage  of  indemnity,  379. 

must  be  set  out  in  bill  to  foreclose,  1462. 

necessity  of  identifying  description  as  notice  to  subsequent  pur- 
chasers, 515. 

note  according  to  tenor  and  effect,  349. 

notice  of  defective  description,  489. 

of  property  in  notice  of  sale,  1840. 

of  the  parties,  63. 

of  the  premises,  -what  is  requisite,  65,  489. 

parties  in  assignment  of  mortgage,  790a. 

premises  in  notice  of  sale  under  power,  1840. 

property  in  decree,  1575. 

reasonable  certainty  of  description  of  Indemnity,  B80. 

reformation  for  mistake  in  description  of  mortgaged  premises,  1464. 

sufficiency  of  description  by  boundaries,  65. 

uncertainty  in  description  of  premises,  66. 

variance  between  allegations  describing  mortgage  and  proof  thereof, 
1453. 

DESTRUCTION, 

of  record,  effect  on  mortgages  duly  recorded,  526,  526a. 

DEVISEES, 

as  parties  defendant  in  foreclosure,  1418. 

capacity  to  mortgage,  102a. 

entitled  to  have  mortgage  paid  from  personal  estate,  923a, 
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DEVISEES— Continued. 

may  mortgage  his  interest,  Ibtf. 

necessary  party  defendant  to  foreclosure  suit,  1418. 

right  to  redeem,  1062. 

whether  necessary  parties  defendant  to  actions  to  redeem,  1101. 

DILIGENCE, 

mortgagee  in  possession  required  to  use  prudent  management,  1123. 
mortgagee  in  securing  tenants  for  property,  1123. 
mortgagee  in  selling  on  best  terms,  1870. 
prosecution  of  Inquiry  as  to  incumbrances,  552. 
reasonable  diligence  in  inquiry  as  to  incumbrances,  580. 

DISABILITIES, 

none  to  prevent  the  taking  of  a  mortgage,  131. 
of  insanity,  infancy,  etc.,  103-105. 
successive,  effect  on  right  to  redeem,  1151. 

DISBURSEMENTS, 

by  mortgagee  in  possession,  1134-1138. 

by  plaintiff  in  foreclosure  proceedings.  1599. 

in  repairs  or  improvements,  1599, 

DISCHARGE, 

See  Merger;    Payment;    Release 

assignee  may  make,  961. 

holding  as  collateral  may  make,  963. 
assignment  to  one  bound  to  pay  operates  as,  864,  865. 
bona  fide  purchaser  may  rely  on  record,  966. 
by  one  holding  mortgage  as  "trustee,"  959. 
by  tender  after  law  day,  892,  893. 
by  trustee,  967. 

change  in  form  of  debt,  924-942. 
effect  of  bequest  of  mortgage  to  mortgagor,  860. 
effect  of  discharge  in  bankruptcy  on  right  to  foreclose,  1231. 
effect  of  quitclaim  from  mortgagee  to  third  person,  859. 
entered  without  fraud  or  mistake,  966b. 
forged  discharge  never  effectual,  971b. 
fraudulent,  is  not  payment,  967. 
grantors  agreement  to  discharge  mortgage,  766. 
induced  by  mortgagor's  fraudulent  representations,  966a. 
mortgage  after  assignment  of  note,  814. 
mortgage  by  person  without  authority,  957. 
mortgagee  can  not  make  after  assignment  of  note,  814. 
mortgage  substituted  In  ignorance  of  an  intervening  lien,  927a,  971. 

intervening  homestead  rights,  971. 
obtained  through  fraud  or  made  by  mistake,  966. 
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DISCHARGE — Continued. 

one  of  two  executors  may  make,  959. 
trustees  can  not  make,  959. 

operates  as  an  assignment  when,  858. 

owner  of  debt  should  make,  956. 

payment  on  law  day  effects,  886. 

personal  judgment  when  mortgage  .can  not  be  reinstated,  968. 

prior  mortgagee  can  not  be  compelled  to  repay,  971a. 

proof  of  fraud,  966. 

proof  of  mistake,  970. 

receivers,  1537. 

rights  of  bona  fide  purchaser,  967. 

rights  of  judgment  creditor,  967. 

sufficiency  of  consideration,  966b. 

undelivered  discharge  not  binding,  966a. 

what  constitutes  mistake  of  fact,  969. 

when  assignment  was  intended,  970. 

when  made  by  person  other  than  mortgagee,  957. 

when  made  through  mistake  of  fact  may  be  canceled,  969. 

when  mortgage  is  held  by  two  or  more  jointly,  958. 

when  payment  operates  as,  888,  889. 

■whether  foreign  executor  can  make,  960. 

whether  subsequent  purchaser  may  rely  upon  discharge  of  record, 
956a. 

who  may  make,  956-965. 
Entry  of  Record,  989-991. 

assignment  affects  liability  how,  991. 

penalty  for  neglecting  to  make,  990. 

when  holder  of  mortgage  liable  to  penalty,  991. 
Form  and  Construction  of  Discharge,  972-988. 

admission  of  parol  evidence,  976. 

after  payment,  mortgagee  trustee  of  legal  title,  973. 

agreement  to  release  on  demand,  981. 

as  to  amount  of  property,  980. 

as  to  particular  persons,  980. 

attachment  not  discharged  by,  972. 

bequest  of  a  mortgage  to  the  mortgagor,  974a. 

bill  in  equity  to  compel  cancelation  of  paid  mortgage,  988a. 

by  foreclosure  of  prior  mortgage,  978. 

by  undue  influence  void,  987. 

debtor  should  tender  the  instrument,  988. 

deed  of  release  or  quitclaim,  972. 

effect  of  erroneous  recital,  972. 

effect  of  release  of  personal  liability  of  mortgagor,  983. 

effect  of  upon  title  of  person  to  whom  it  is  made,  985. 

through  representations  or  conduct  of  mortgagee,  986. 
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DISCHARGE — Continued. 

evidence  of  payment,  984. 

leaving  note  outstanding,  984. 
forged  release,  987. 

in  case  of  a  mortgage  of  indemnity,  975. 
judgment  satisfied  out  of  other  property,  974. 
may  be  limited  in  its  operation,  980. 
mode  of  effecting,  972. 
no  writing  necessary,  974. 
of  a  portion  of  the  mortgaged  premises,  981. 
of  two  or  more  mortgages,  981. 

power  to  convey  free  from  lien  on  certain  conditions,  981. 
receipt  of  payment  under  seal  not  sulBcient,  972. 
recorded  written  agreement  to  release  part,  979. 
release  of  security  does  not  necessarily  release  debt,  984. 
rights  of  bona  fide  purchasers,  987. 
rights  of  mortgagor  and  purchaser  of  equity,  978. 
surrender  of  note  construed  to  be,  983. 
verbal  agreement  to  release,  979. 
where  clause  of  defeasance  is  not  recorded,  977. 
where  mortgage  is  regarded  as  mere  lien,  974. 
whether  a  general  release  discharges  mortgage,  976. 
wrongfully  obtained,  987. 
/Statutory  Provisions  for  Entering  in  the  Several  States,  992-1037. 
defense  of  must  be  clearly  set  up,  1512. 

DISCLAIMER, 

necessity   that   it  be   brought  to   actual   knowledge   of  mortgagee, 

1211a. 
suflB-ciency  of  averment  in  answer,  1481a. 

DISCRETION, 

court  in  confirmation  of  sale,  1638. 

duty  and  discretion  of  trustee  in  making  sales  in  parcels,  1859. 

officer  in  making  sale  on  foreclosure,  1618. 

officer  to  adjourn  sale,  1634. 

trustee  in  fixing  time,  place  and  terms  of  sale,  1846. 

trustee  in  method  of  sale,  1870. 

DISMISSAL, 

bill  to  redeem  in  strict  foreclosure,  1566. 

DISSEISIN, 

of  mortgagee  by  mortgagor,  703,  1211. 

what  constitutes,  1211a. 
of  mortgagee  prevents  a  valid  assignment,  789. 
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DISTRICT  OP  COLUMBIA, 

entering  satisfaction  of  record,  999. 

power  of  sale  mortgages  and  trust  deeds  In,  1730. 

registration  In,  488. 

statutory  provisions  relating  to  foreclosure,  1329. 

usury  in,  633. 

DOWER, 

conveyance  by  purchase-money  mortgage  given  by  husband,  666. 

deduction  from  surplus  on  foreclosure  sale,  1693. 

dower  Interest  may  be  mortgaged,  136. 

exoneration  of  wife's  inchoate  right,  114. 

extinguishment  on  foreclosure  sale,  1654. 

fraudulent  release  of  after  execution,  95. 

gives  right  to  redeem  mortgage,  1067. 

in  equity  of  redemption,  666. 

in  property  subject  to  vendors'  lien,  191. 

in  surplus  proceeds  of  foreclosure  sale,  1584,  1693,  1694. 

of  sale  under  power,  1933. 
interest  sufficient  to  invoke  rule  of  inverse  order,  1621. 
merger  with  reference  to  right  of  dower,  866. 
mortgagor's  widow  entitled  to,  666. 
not  cut  off  by  reissue  of  mortgage,  949. 
outstanding  not  cut  off  by  foreclosure,  1589. 
principle  of  merger  as  applied  to,  666,  866,  867. 
protection  of  contingent  rights  in  decree,  1574. 

protection  of  dower  interest  by  sale  first  of  husband's  interest,  666. 
provision  relating  to  sale  in  decree,  1421. 
purchase-money  mortgage  not  subject  to,  468. 
renunciation  in  deed  of  mortgaged  lands,  666. 
right  under  Connecticut  law,  22. 
right  under  purchase-money  mortgages,  470,  478. 
sufficient  interest  in  applying  for  resale,  1669. 
when  mortgagor's  wife  made  party  to  foreclosure  suit,  1420,  1421. 

DRUNKENNESS, 

effect  on  capacity  to  execute  mortgages,  103a. 

DURESS, 

avoids  mortgage  obtained  by,  626. 

by  criminal  prosecution,  626. 

by  equitable  suit  to  foreclose,  1447. 

by  imprisonment,  626. 

does  not  avoid  mortgage  unless  mortgagee  knew  of  it,  626. 

ground  to  invalidate  mortgage,  626. 

in  obtaining  wife's  execution  of  deed,  538,  626. 

recovery  back  of  money  paid  under  duress,  1819. 
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E. 
EARNINGS, 

railroad  may  be  mortgaged,  160. 

EASEMENTS, 

not  reserved  in  mortgage  extinguished  by  foreclosure,  1654. 
occupation  as  notice  of  incumbrance,  592. 
presumed  abandoned  when  not  reserved,  1654. 
whether  amounting  to  litigation  of  question  of  title  on  foreclosure, 
1445. 

EJECTMENT, 

against  mortgagees,  no  bar  to  foreclose  suit,  1511. 

by  purchaser  at  sale,  1661,  1667. 

mortgagee  may  recover  possession  by,  719. 

mortgagor  to  recover  possession  of  premises,  673,  674. 

ouster  of  mortgagor,  34,  35. 

right  of  junior  incumbrancer  to  maintain  against  persons  claiming 

under  foreclosure  of  prior  incumbrance,  1215. 
right  to  maintain  against  mortgagee  in  possession  before  condition 

broken,  702. 

ELECTION, 

application  of  proceeds  of  foreclosure  sale,  1683b. 

averment  of  election  to  avail  of  option,  1471. 

default  at  election  of  mortgagee,  1182. 

effect  of  payment  of  interest  after  election  to  declare  whole  debt 

due,  1182. 
filing  complaint  as  notice,  1182a. 
notice,  1182a. 
of  mortgagee  to  consider  mortgage  due,  1182. 

EMBLEMENTS, 

ceases  when  possession  surrendered,  697. 

mortgage  may  waive  right  to,  698. 

mortgagor's  right  to  until  possession  taken,  697. 

mortgagor's  tenant  has  no  right  to  against  mortgage,  780. 

personal  property  when  severed,  697. 

purchaser  under  foreclosure  sale  entitled  to,  1658. 

waiver  of  right  by  purchaser  at  foreclosure  sale,  698. 

EMINENT  DOMAIN, 

damages  for  land  taken  by,  681,  681a,  708. 

to  whom  compensation  to  be  paid  where  mortgaged  land  taken,  681a. 

ENFORCEMENT, 

injunction  against  removal  of,  1658. 
mortgage,  when  right  of  accrues,  1174-1191i 
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ENFORCEMENT— Coji«inMed. 

of  foreclosure  sale  against  purchaser,  1642-1651. 

remedies  for,  1215-1236. 

rule  in  states  where  mortgage  is  a  lien,  1658. 

ENGINE, 

See  Fixtures. 
ENTIRETIES, 

foreclosure  sale  of  mortgaged  property,  1616. 

ENTRY, 

satisfaction  of  record,  989-991. 

satisfaction  of  trust  deed  how  made,  1769. 

to  entitle  mortgagee  to  rent  from  tenant,  771-775. 

to  foreclose  mortgage,  1246-1257. 

to  foreclose  waives  not  prior  sale,  1919. 

ENTRY  AND  POSSESSION, 

See  FOEBCLOSTJBE  BY. 

when  operative  as  payment,  952. 

EQUITABLE  ASSIGNMENT, 

agreement  by  mortgagee  to  transfer  mortgage  to  secure  advance- 
ment, 812a. 

legal  title  not  transferred,  818. 

of  mortgage,  813-822. 

parol  sale  and  delivery  of  securities  without  formal  indorsement, 
812a. 

EQUITABLE  INTEREST, 

owner  as  necessary  party  defendant  in  foreclosure,  1400. 

EQUITABLE  LIENS, 

creation  by  defectively  recorded  mortgages,  522. 

in  favor  of  mortgagee  on  policies  taken  by  mortgagor,  402. 

EQUITABLE  MORTGAGE, 

agreement  charging  land  with  debt,  167. 

agreements  to  hold  property  recovered  in  litigation  as  security  for 

advances,  163. 
analogy  to  vendors'  lien  by  contract,  189. 
by  agreement  to  give  a  mortgage,  163. 
by  an  assignment  of  rents,  171. 
by  assignment  of  certificate  of  public  land,  176. 
by  assignment  of  contract  of  sale,  172,  173. 

although  conditional,  174. 

or  a  partial  interest,  175. 
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EQUITABLE  MORTGAGE— Continued. 

by  deed  defectively  executed  in  agent's  name,  169. 

by  deposit  of  title  deeds,  179. 

by  entry  of  agreement  on  records  of  company,  165. 

by  implied  trust,  170. 

by  informal  deeds,  166,  168. 

by  parol  agreement,  164. 

by  pre-emptor  of  public  land,  177. 

covenant  of  debtor  to  execute,  166. 

cover  appurtenances  and  fixtures,  181. 

covering  whole  property  comprised  in  deeds,  181. 

definition,  162. 

(Jistinguished  from  mortgages  at  law,  8. 

doctrine  established  in  England,  180. 

doctrine  not  generally  adopted  in  America,  185. 

executory  agreements  for  execution  of  future  mortgage,  163. 

foreclosure,  188. 

for  precedent  debt,  477. 

how  enforced,  188. 

included  under  recording  acts,  476. 

Ineffective  attempts  to  create  legal  mortgages,  168. 

Instrument  in  form  a  chattel  mortgage  but  intended  as  security  on 

realty,  168. 
instrument  reciting  lien  on  land  for  pay  for  improvements,  167. 
intention  to  create  a  lien  essential  to  validity  of  agreement,  164. 
law  of  place  of  contract  governs,  184. 
legal  effect  of  the  deposit,  181. 
mortgage  definitely  recorded,  522. 
on  crops  to  be  raised,  171. 
purchase-money  for  mills,  170. 

reservation  of  vendors'  lien  as  creating  equitable  mortgage,  192. 
rights  of  equitable  mortgagee  to  hold  fixtures,  437. 
under  laws  of  Virginia,  55. 

unsealed  instruments  pledging  property  of  corporation,  166. 
various  kinds  of,  162-188. 
which  do  not  convey  legal  estate,  166. 
within  the  recording  acts,  476. 
written  memorandum  of,  187. 

EQUITABLE  SUBROGATION, 

See  SUBEOGATION. 

EQUITY, 

accounting  by  mortgagee  and  matter  of  equitable  jurisdiction,  1115. 
cases    Involving    distinction    between    mortgages    and    conditional 

sales,  257. 
.iurisdiction  to  rescind  conveyance  for  support,  389. 
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EQUITY  OF  REDEMPTION, 

acquisition  by  mortgagee  after  transfer  of  mortgage,  870. 

agreement  to  release  on  default,  1045. 

an  estate  in  the  land,  6. 

descendible  Interest  in  land,  1038a. 

distinction,  between  right  of  redemption  and  equity  of  redemption, 

1038a. 
effect  of  failure  of  bankrupt  mortgagor  to  schedule,  1231a. 
effect  of  release  to  mortgagee  as  payment,  951. 
effect  of  release  under  laws  of  South  Carolina,  50. 
growth  of  the  doctrine  of,  6. 

intervention  by  mortgagor  who  has  sold  equity,  1442. 
joint  tenants  as  defendants  in  foreclosure,  1409. 
liability  of  purchaser  buying,  738. 
nature  under  laws  of  Indiana,  28. 
not  confused  with  right  of  redemption,  13. 
operation  and  effect,  1051d. 
origin  in  civil  law,  7. 
owner  as  necessary  party  defendant,  1402. 
payment  of  taxes  by  owner  to  extend  mortgage,  1200. 
purchase  by  mortgagee,  711. 

as  satisfaction  of  mortgage,  954. 
purchaser  as  defendant  in  foreclosure,  1406. 
redemption  after  release,  1046. 
sale  under  execution,  665. 
sale  under  trust  deed,  1853. 

stipulations  against  in  mortgages  in  form  of  deeds  absolute,  1039. 
what  it  is,  8. 
when  first  established,  7. 

ERASURE, 

when  presumed  to  have  been  before  execution,  94. 

ESCROW, 

defeasance,  247. 
delivery  in,  87. 
waiver  of  escrow  agreement,  87. 

ESTATE  TAIL, 

may  be  the  subject  of  a  mortgage,  137. 

ESTOPPEL, 

against  mortgagor  by  receipt  of  surplus,  1920a. 

arising  from  irregular  execution  of  mortgage,  92. 

assignee  to  claim  a  merger,  853. 

essentials,  93. 

grantor  by  absolute  deed  may  show  true  character  of,  323. 
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ESTOPPEL,— Continued. 

mortgagee  by  fraudulent  concealment  or  misrepresentation,  603. 

mortgagee  to  assert  his  mortgage,  734. 

mortgagee  to  foreclose,  1189. 

mortgagee  to  set  up  after-acquired  title,  682. 

mortgagee  to  deny  validity,  631. 

mortgagor  by  his  own  acts  in  reference  to  redemption,  1049. 

mortgagor  in  the  case  of  irregular  filling  of  deed,  92. 

mortgagor  subsequently  acquiring  title,  528. 

mortgagor  to  claim  that  mortgagee  or  his  administrator  has  no 
beneficial  interest,  683. 

mortgagor  to  deny  his  title,  682,  1483. 

by  his  declaration  or  agreements  to  take  defenses,  1484. 
to  deny  validity  in  assignee's  hands,  1484. 

mortgagor  to  redeem,  1049. 

mortgagor  to  set  up  defense  by  reason  of  declarations  and  agree- 
ments, 1484. 

mortgagor  to  set  up  usury,  645,  1495, 

mortgagor  to  show  payment  after  reissue,  948. 

occupant  to  rely  upon  possession  as  notice  to  purchaser,  601. 

of  owner  by  mortgage  of  third  person,  138a. 

party  whose   misconduct  caused   irregularity   at   foreclosure  sale, 
1669a. 

purchaser  at  foreclosure  sale,  1650. 

purchasers  to  object  to  restriction,  1645. 

purchaser  subject  to  mortgage  to  set  up  usury,  1494. 

purchaser  to  claim  merger,  854. 

purchaser  to  open  sale,  1650. 

Bale  of  estate  free  from  incumbrance,  853. 

to  claim  invalidity  of  mortgage,  631. 

it  was  made  to  defraud  a  creditor,  632. 

to  deny  consideration,  616. 

to  deny  validity  of  mortgage,  683,  1482. 

to  object  to  irregular  foreclosure  sale,  1674. 

to  set  up  defense  of  usury,  by  certificate,  645. 

to  set  up  equities  against  assignee,  844a. 

to  set  up  fraud  in  foreclosure  by  writ  of  entry,  1303. 

what  essential  to  create  estoppel,  1495. 

when  assignor  estopped  to  claim  merger,  853. 

when  it  may  be  set  up  in  such  case,  93. 

when  mortgagee  estopped  to  set  up  his  mortgage,  734. 

EVICTION, 

temporary  eviction  of  vendee,  210. 
tenant  by  mortgagee,  777. 
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EVIDENCE, 

See  BuEDEN  of  Pboop;  Paeol  Evidence;  Peesumptions. 

actions  to  vacate  sale  under  power,  1922a. 

certificate  of  mortgagor  in  foreclosure  by  entry  and  possession, 

1216. 
declarations  as  evidence  to  show  absolute  deed  a  mortgage,  324. 
deed  duly  executed  prima  facie  evidence  of  truth  of  recitals,  1653. 
extent  of  inquiry  as  to  incumbrances,  553. 
extrinsic  evidence  to  construe  mortgage,  101. 

to  connect  deed  and  defeasance,  247a. 
financial  embarrassment  of  grantor  to  show  absolute  deed  a  mort- 
gage, 278. 
fraudulent  intent  in  execution  of  mortgage,  625. 
in  foreclosure  by  writ  of  entry,  1295. 
intention  of  parties  to  agreement,  260. 
parol  evidence  relating  to  alteration,  96. 

to  contradict  purpose  of  deposit  of  deed,  187. 
payment,  913-918. 

presumptions  of  acceptance  of  cestui  que  trust,  88. 
production  of  note  and  bond  in  suit  to  foreclose,  1469a. 
proof  of  consideration  of  note  in  suit  to  foreclose,  1470. 

of  execution,  1455. 

of  note  in  action  to  foreclose,  1469. 

of  release,  984. 

of  usury,  643. 
subsequent  acts  and  admissions  as  evidence  that  absolute  deed  a 

mortgage,  276. 
sufllciency  to  rebut  presumption  of  payment,  1197. 
to  support  bill  for  injunction  against  exercise  of  power  of  sale,  1805. 
usury  laws  of  foreign  state,  663. 

value  of  services  of  attorney  to  determine  amount  of  fees,  1606. 
want  or  illegality  of  consideration,  622. 

EXAMINATION  OF  TITLE, 

time  for  after  sale,  1867. 
under  Torrens  system,  537d. 

EXCHANGE, 

not  allowed  on  mortgage  debt,  1595. 
payment  of  not  usurious,  637. 

EXECUTION  OF  MORTGAGE, 
acknowledgment,  83. 
debt,  89. 

delivery  and  acceptance,  84-88. 
generally,  81-99,  527-541. 
in  blank,  90. 
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EXECUTION  OP  MORTGAGE}— Continued. 
irregular  execution,  92. 
mortgage  by  tenants  in.  common,  83b. 
proof  of,  1455. 
release  of  homestead,  83a. 
seals,  81. 
signatures,  81a. 
witnesses,  82. 

EXECUTION  SALE, 

may  be  made  of  other  land,  1230. 

mortgagee's  interest  in  property,  701. 

of  equity  of  redemption,  effect  of,  665. 

of  mortgaged  premises  for  same  debt,  1229. 

of  mortgagee's  interest,  701. 

priority  between  deed  at  execution  sale  and  mortgage,  467. 

priority  between  unrecorded  mortgage  and  purchaser  at  execution 

sale,  464. 
rights  of  purchaser,  736,  747. 
sale  of  mortgaged  premises  on  execution  for  mortgage  debt,  1229, 

1230. 
sale  of  mortgagor's  equity  of  redemption,  665. 
though  mortgage  secures  support  of  mortgagee,  665. 

EXECUTORS, 

See  Administkatobs. 

acquiescence  of  creditors  in  mortgages  by  executor,  102a. 

a  mortgagee  purchasing  at  foreclosure  sale,  1636, 

assignments  by,  796. 

authority  to  assign  mortgages,  796,  796a. 

authority  to  exercise  power  of  sale  in  mortgage,  1786. 

authority  to  purchase  at  foreclosure  sale,  1635. 

capacity  to  give  mortgages,  102a. 

deed  under  power  by,  1889,  1891. 

entry  to  foreclose  by  entry  and  possession,  1248. 

expenses  of  administration  on  mortgagor's  estate  subject  to  prior 

mortgage,  487a. 
foreign  assignments  by,  797. 
foreign,  can  not  maintain  foreclosure  suit,  1389. 
may  maintain  writ  of  entry  to  foreclose,  1288. 
may  purchase  at  judicial  sale,  1635. 
mortgagee  administering  mortgagor's  estate,  922. 
mortgages  by,  102,  102a. 

under  authority  of  will,  102a. 

under  license  of  court,  102a. 
mortgage  to,  how  foreclosed,  1390. 
no  deficiency  judgment  against,  1717. 
of  mortgagee,  may  exercise  power,  1785,  1786. 
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EXECUTORS— Continued. 

of  trustee  can  not  sell  under  power  of  sale,  1774. 

one  of  two  executors,  etc.,  may  discharge,  959. 

party  to  foreclosure  by  writ  of  entry,  1288. 

paying  mortgage  by  accounting,  919-923. 

payment  where  executors  insolvent,  920a. 

proper  parties  to  maintain  equitable  suit  for  foreclosure,  1388. 

purchasing  mortgage  on  estate  of  deceased,  921. 

whether  entitled  to  surplus  of  sale,  1931,  1932. 

whether  foreign  executor,  etc.,  may  discharge,  960. 

whether  necessary  parties  defendant  to  actions  to  redeem,  1101. 

EXEMPLARY  DAMAGES, 

failure  to  discharge  mortgage  duly  paid,  990. 

EXHIBITS, 

attachments  to  pleadings  on  foreclosure,  1454. 

EXONERATION, 

from  mortgage  debt  in  favor  of  heir,  751. 

EXTENSION, 

a  consideration  necessary  to  support,  1190. 

agreement  for  should  be  recorded,  532. 

averment  of  extension  for  time  of  payment  of  instalment,  1459. 

by  parol  agreement,  1191. 

by  purchaser,  when  it  discharges  the  mortgagor,  742. 

consideration  for  extension  of  mortgage,  532. 

consideration  for  mortgage,  461. 

effect  of  extension  of  power  of  sale  as  revocation,  1795. 

effect  of  extension  of  time  of  payment  of  principal  debt  on  accrual 
of  right  to  foreclose,  1175. 

effect  of  upon  homestead  right,  1106. 

effect  to  discharge  mortgagor,  742. 

estops  mortgagee  to  foreclose,  1189,  1190. 

extends   right   of  redemption,   1053. 

extension  of  redemption  as  ground  to  vacate  decree,  1586b. 

makes  a  valuable  consideration,  461,  649. 

mortgage  by  payment  of  interest  or  part  of  principal,  1198. 

mortgage  by  payment  of  taxes  by  owner  of  equity  of  redemption, 
1200. 

of  mortgage  by  husband  in  behalf  of  wife,  115. 

time  for  payment  as  defense  to  foreclosure,  1513. 

time  for  redemption,  1053. 

time  of  payment  of  debt  as  waiver  of  other  conditions  of  mort- 
gage, 355. 

time  of  payment  to  discharge  mortgage,  942. 

usury  paid  for  to  be  credited,  648. 
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EXTENSION — Continued. 

validity   of  agreements  for  extension,   648,   649. 
■when  agreement  for  is  void  on  account  of  usury,  649. 
■when  it  does  not  impair  security,  942. 

EXTRATERRITORIAL  EFFECT, 

laws  authorizing  concurrent  remedies  to  enforce  mortgage,  1216. 
redemption  statutes,  1038a. 

F. 

FAILURE  OF  CONSIDERATION, 

See  Considebation: 

FALSE  REPRESENTATION, 

inducing  assignment  of  mortgage,  828. 

FEES, 

See  Attorneys'  Fees;    Costs. 
liability  of  mortgagor  for  payment  of  recording  fees,  506. 
payment  of  record  fees  as  prerequisite  to  valid  record,  506. 
referee  on  foreclosure,  1602. 

FELONY, 

legality  of  mortgage  given  in  composition  of  felony,  249,  618. 

FEUDAL  SYSTEM, 

suspension  of  mortgages  ■under,  5. 

FICTITIOUS  MORTGAGE, 

made  to  one  ignorant  of  the  transaction,  86. 
when  valid  between  parties,  81. 

FICTITIOUS  PERSONS, 

parties  to  mortgages,  lOlh. 

FILLING  BLANKS, 

in  mortgages,  90-92. 

FINAL  DECREE  AND  JUDGMENTS, 
foreclosure  of  mortgages,  1600. 
what  is  a,  1600. 

FINANCIAL  EMBARRASSMENT, 

circumstance  to  show  absolute  deed  as  mortgage,  278. 

FIRE  INSURANCE, 

nature  of  contract,  396. 
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FIXTURES, 

action  for  damages  for  removal  of,  454,  695. 

measure  of  damages,  454. 
agreement  of  parties  as  affecting  rule,  438. 
a  mixed  question  of  law  and  fact,  429. 
annexed  after  mortgage,  436. 
annexed  before  mortgage,  434. 
annexed  by  tenant  of  mortgagor,  439. 

lessee's  surrender  of  term,  440. 

permanent  structures  by,  439. 

purchase  of  reversion  by,  439. 
building   erected   on   land  without  consent,  428. 
buildings  erected  on  mortgaged  land,  433. 
by  agreement,  character  of  personalty  impressed,  431a,  436a. 
chattel  mortgage  given  concurrently  with  realty  mortgage  covering 

same  property,  436b. 
cotton  looms,  449. 

contrary  doctrine  that  personal  character  is  retained  by  agreement, 
436b. 

or  by  chattel  mortgage  before  annexation,  436b. 
custom  to  place  articles  on  premises  for  temporary  use,  429a. 
custom  to  treat  certain  articles  as  removable  chattels,  429a. 
dictinction  between  indispensable  things  and  those  that  are  not, 

444. 
duty  of  mortgagee  to  examine  records  for  chattel  mortgages,  436c. 
effect  of  after-acquired  property  clause,  436d. 
effect  of  declaration  of  intention  as  to  annexation,  431. 
effect  of  giving  chattel  mortgage  on  articles  attached  to  realty,  431. 
enumeration  of  some  excludes  others,  430. 
equitable  mortgages  upon,  167. 
gas  company's  works,  436. 
hired,  not  subject  to  mortgage,  432. 
in  and  about  a  house  or  store,  433a. 
in  a  plantation  or  farm,  433a. 
intention  largely  determines,  429. 

legal  effect  of  removal  from  mortgaged  premises,  144. 
looms  in  mills,  448. 
machinery  In  mill,  rule  of  intention  respecting,  444. 

movable  machinery,  444. 

rule  in  New  York  and  Ohio,  444. 
machinery  of  silk-mill,  450. 
machinery  put  in  to  replace  old,  444. 
mortgage  after  chattels  arc  annexed  subject. to  chattel  mortgage, 

436c. 
mortgaged  before  attached  to  realty,  431. 
mortgage  of  corporate  fixtures,  126c. 
mortgage  of  realty  preferred  to  one  of  fixtures,  445. 
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FIXTURES — Continued. 

pass  to  purchaser  under  foreclosure  sale,  1657. 
principles  by  which  to  determine,  428. 

criterion  adopted  by  several  courts,  429a. 
remedies  for  removal  of,  453,  695. 
remedy  in  equity  for  house  removed,  453. 
remedy  when  wrongly  severed,  1657. 
replevin  of  fixtures  removed,  453,  688. 
rolling  stock  of  railways,  452. 
rolls  of  iron-mill,  451. 
rule  as  to  trade  fixtures  not  applicable,  441. 

in  Vermont  exceptional  as  to,  442. 

required  to  be   substantially  attached,   442. 
rule  where  new  fixtures  replace  old,  436e. 
severed  from  realty,  whether  personal  property,  144. 
shingle  machine,  447. 

statutory  provisions  in  Vermont  and  Connecticut,   443. 
steam  engine  and  boiler  may  be,  446. 
there  can  be  but  one  recording,  454. 

by  mortgagee  not  in  possession,  455. 

trespass,  trover  or  replevin,  455. 
track  of  railroad  on  mortgaged  land,  436. 
two  contrary  views  as  to  effect  of  chattel  mortgage,  436b. 

that  chattels  annexed  to  the  realty  can  not  be  removed,  436b. 

the  Massachusetts  doctrine,  436b. 

though  subject  to  chattel  mortgage  when  annexed,  436b. 
under  an  equitable  mortgage,  437. 
what  are  covered  by  mortgage,  428. 
whether  covered  by  equitable  mortgage,  181. 
without  notice  of  chattel  mortgage,  436c. 
wrongfully  severed  before  foreclosure,  1657. 

FLORIDA, 

effect  of  failure  to  comply  with  conditions  of  mortgage,  24. 

entering  satisfaction  of  record,  1000. 

nature  of  a  mortgage  in,  25. 

no  redemption  after  foreclosure,  1051,  1330. 

no  strict  foreclosure  in,  1544a. 

parol  evidence  to  show  a  mortgage,  291. 

power  of  sale  mortgages  and  trust  deeds  in,  1731. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1330. 

statutory  right  of  mortgagee  to  foreclose,  1330. 

test  to  determine  whether  instrument  deed  or  mortgage,  291. 

usury  in,  633. 

vendor's  lien  adopted  in,  191. 
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FORCIBLE  ENTRY  AND  DETAINER, 
by  purchaser  at  sale,  1666. 

maintenance  by  grantee  in  deed  intended  as  mortgage,  720. 
not  applicable  to  recovery  of  possession  by  mortgagee,  720. 

FORECLOSURE, 

accounting  after  foreclosure,  1118. 

application  of  statutes  of  limitation,  1192. 

by  entry  and  possession  is  payment  pro  tanto  only,  952. 

change  of  statutes  governing  remedy,  1320. 

default  in  payment  of  interest  note,  1176. 

does  not  constitute  payment,  950-955. 

effect  as  recognition  of  mortgage  lien,  1170. 

effect  of  foreclosure  on  assignment  of  mortgage  as  collateral  se- 
curity, 827. 

equitable  mortgages,  188. 

extinguishment  of  debt  by  foreclosure  sale,  953. 

foreclosure  and  redemption  reciprocal,  1146. 

lien  of  vendor  exhausted  by  foreclosure  sale,  211. 

mortgages   for  support,   393. 

not  construed  to  constitute  payment,  950-955. 

not  warranted  on  mere  technical  defaults,  1175a. 

opened  by  accepting  payments  on  debt,  949a. 

operative  to  bar  redemption,  1047. 

pendency  of  suit  to  foreclose  as  bar  to  action  on  debt,  1222. 

provisions  in  mortgage  against  forfeiture,  1184. 

redemption  after  imperfect  foreclosure,  1048, 
after  foreclosure  of  part,  1074. 
after  sale  under,  1051,  1075. 

results  from  failure  to  redeem  according  to  decree,  1108. 

right  as  incident  of  assignment,  826. 

right   dependent   on   default  in   payment  of  taxes   and   insurance, 
1175,  1175a. 

sale  is  payment  pro  tanto,  953. 

sale  under  power  is  payment  pro  tanto,  953. 

strict  foreclosure  is  not  payment,  950. 

subrogation  of  purchaser  under  void  foreclosure  sale,  874a. 

suit  on  assumption  clause  without  foreclosure,  759. 

under  instrument  containing  power  of  sale,  1217a. 

■usury  set  up  after  foreclosure  and  sale,  646. 

waiver  of  right  to  crops  and  emblements  by  purchaser,  698. 

when  redemption  statute  begins  to  run  after  foreclosure  sale,  1161. 
"When  the  Right  of  Action  Accrues,  1174-1191,  1289. 

accepting  interest,  1186. 

accrual  as  dependent  on  happening  of  contingency  recited  in  mort- 
gage, 1174. 

agreement  to  give  mortgage  need  not  contain,  1177. 
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by  parol,  1191. 

court  will  not  relieve  from  default,  1185. 

death  of  mortgagee,  1186. 

default  at  election  of  mortgagee,  1182. 

default  in  payment  of  interest,  1176. 

demand  after  default  not  necessary,  1179b. 

effect  of  discrepancy  between  two,  1179a. 

effect  of  such  provision  in  power  of  sale  mortgage,  1180. 

giving  chattel  mortgage  no  waiver  of  default,  1176. 

guarantor  must  pay  principal  debt,  1187. 

instalment  notes  do  not  postpone  running  of  limitation,  1176. 

mortgagee  estopped  by  agreement,  1189. 

mortgagor's  agreement  binds  purchaser,  1174. 

necessity  for  demand,  1174. 

no  notice  of  election  necessary,  1182a. 

on  alienation  of  property,  1175. 

on  breach  of  executory  contract,  1175. 

on  nonpayment  of  taxes,  1175. 

parol  extension,  1186. 

presumption  of  payment,  1191. 

promptness  of  payment  a  condition,  1179. 

provision  for  compounding  interest,  1182. 

provision  for  continuance  of  default,  1179b. 

provision  in  both  mortgage  and  note  not  essential,  1179a. 

provisions  against  forfeiture,  1184. 

such  provisions  not  a  penalty,  1181. 

time  for  protest  changed,  1179b. 

upon  what  breaches  of  condition  it  accrues,  1175. 

validity  and  sufficiency  of  agreement,  1190. 

waived  by  parol,  1179. 

waiver  of  default,  1186. 
what  constitutes  notice,  1182a. 
what  constitutes  waiver,  1182. 
what  taxes  included,  1175. 
what  tender  sufficient,  1186a. 
when  condition  is  to  pay  or  save  harmless,  1188. 
when  default  in  interest  not  enough,  1178. 
when  limitation  begins,  1182. 
when  time  of  payment  is  extended,  1190. 
when  whole  debt  becomes  due,  1176,  1177. 
where  one  note  is  only  payable  on  condition,  1180. 
whole  debt  due  on  any  default,  1180,  1181. 
who  may  take  advantage  of  default,  1183. 
Wisconsin  doctrine,  1182a. 
When  the  Right  of  Is  Barred,  1192-1214. 
absence  from  state,  1197. 
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applies  in  favor  of  bill  for  reconveyance,  1195. 

early  view  of  doctrines  of  presumption  of  payment,  1194. 

effect  of  acknowledgment,  1196. 

exception  in  California,  1202. 

modern  view,  1195. 

mortgage  lien  enforced  though  the  debt  is  barred,  1204. 

rule  otherwise  in  what  states,  1207. 
mortgagor  can  not  revive  against  purchaser,  1202. 

can  revive  against  junior  mortgagee,  1202. 
not  waived  by  the  recovery  of  judgment  for  debt,  1218. 

nor  by  proof  of  claim  against  estate,  1218,  1222. 
payment  of  interest  renews,  1198. 

by  life  tenant,  1198. 

by  mortgagor  after  sale  of  premises,  1198. 

by  one  of  several  joint  promisors,  1198. 

by  one  tenant  in  common,  1199. 

by  purchaser  of  part  of  equity  of  redemption,  1198. 

by  widow  of  mortgagor,  1198. 

rights  of  surety,  1198. 
payment  of  taxes,  1200. 

by  second  mortgagee,  1200. 
periods  of  limitation  in  the  several  states,  1193. 
presumptions  of  payment,  1204. 

not  conclusive,  119S. 

repelled  by  circumstances,  1197. 
proof  of  maturity  necessary,  1210. 
purchaser  assuming  payment  recognizes  mortgage,  1201. 

has  no  greater  rights  than  mortgagor,  1202. 
right  of  mortgagee  in  possession,  1205. 
state  of  warfare,  1197. 

statute  does  not  run  during  the  life  estate  of  mortgagee,  1198. 
statute  of  limitations  applies  by  analogy,  1192. 
statute  runs  from  time  the  right  of  action  accrues,  1210. 
stipulation  giving  immediate  right  of  foreclosure,  1210. 
tendency  to  shorten  period  of  limitation,  1193. 
validity  of  new  promise,  1196. 
Statutory  Provisions  of  the  Several  States  Relating  to,  1317-1366. 
by  special  statute  not  allowed,  1320. 
codes  of  procedure,  1318. 

law  in  force  when  mortgage  was  made  governs,  1321. 
the  statutes  generally,  1317. 
Alabama,  1322. 
Alaska  T.,  1322a. 
Arizona,  1322a. 
Arkansas,  1323. 
California,  1324. 
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FORECLOSURE— Continued. 

Colorado,  1325. 

Connecticut,  1326. 

Delaware,  1328. 

District  of  Columbia,  1329. 

Florida,  1330. 

Georgia,  1331. 

Hawaii  T.,  1331a. 

Idaho,  1332. 

Illinois,  1333. 

Indiana,  1334. 

Indian  T.,  1333a. 

Iowa,  1335. 

Kansas,  1336. 

Kentucky,  1337. 

Louisiana,  1338. 

Maine,  1339. 

Maryland,  1340. 

Massacliusetts,  1341. 

Michigan,  1342. 

Minnesota,  1343. 

Mississippi,  1344. 
Missouri,  1345. 

Montana,  1346. 

Nebraska,  1347. 

Nevada,  1348. 

New  Hampshire,  1349. 

New  Jersey,  1350. 

New  Mexico,  1350a. 

New  York,  1351. 
North  Carolina,  1352. 
North  Dakota,  1352a. 
Ohio,  1353. 
Oklahoma,  1353a. 
Oregon,  1354. 
Pennsylvania,  1355. 
Rhode  Island,  1356. 
South  Carolina,  1357. 
South  Dakota,  1357a. 
Tennessee,  1358. 
Texas,  1359. 
Utah,  1360. 
Vermont,  1361. 
Virginia,  1362. 
Washington,  1363. 
West  Virginia,  1364. 
Wisconsin,  1365. 
Wyoming,  1366. 
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FORECLOSURE  BY  ENTRY  AND  POSSESSION, 
entry  must  be  peaceable,  1256. 

entry  on  one  of  several  tracts  included  in  mortgage,  1241. 
generally,  1237-1267. 

is  payment  pro  tanto  of  mortgage  debt,  952. 
nature  of  the  remedy,  1237. 
statutory  provisions  in  Maine,  1239. 

foreclosure  by  advertisement,  1240. 
statutory  provisions  in  Massachusetts,  1244. 

in  Rhode  Island,  1245. 
statutory  provisions  in  New  Hampshire,  1241. 

provisions  of  statute  to  be  strictly  followed,  1243. 

when  mortgagee  is  in  possession,  1242. 
waiver  by  commencement  of  suit  in  equity  on  mortgage,  1265. 
where  used,  1238. 
The  Entry,  1246-1257. 

after  partial  assignment,  1248. 
assignment  of,  1250. 
by  executor,  etc.,  of  mortgagee,  1248. 
by  married  woman,  1252. 
by  second  mortgagee,  1251. 

continued  possession  by  mortgagor  does  not  defeat,  1254. 
effect  of  collateral  agreement,  1250. 
effect  of  registry  system  on  entry,  1246. 
foreclosure  of  part  of  the  premises,  1249. 
'  manner  of  making,  1255. 

may  be  made  at  any  time  after  breach,  1253. 
mortgagor  becomes  tenant  at  sufferance  after,  1246. 
presumption  as  to  purpose  of  entry,  1257. 
ratification  of  attorney's  act  by  corporation,  1247. 
should  be  by  holder  of  legal  title,  1247. 
upon  a  part  of  the  land,  1254. 
what  is  open,  1257. 
what  is  peaceable,  1256. 
The  Possession,  1258. 
constructive  only,  1258. 

when  there  are  competing  mortgagees,  1258. 
The  Certificate  of  Witnesses,  1259,  1260. 
certificate  is  conclusive,  1260. 

certificate  stating  entry  to  be  "open  and  peaceable,"  1259. 
effect  of  the  foreclosure  upon  the  mortgage  debt,  1264. 
foreclosure  defeated  by  tender  within  three  years,  1262. 
record  of  the  certificate,  1263. 
the  certificate  of  mortgagor,  1261. 
what  certificate  must  state,  1259. 

when  the  limitation  of  three  years  commences,  1262. 
Waiver  of  Entry  and  Possession,  1265-1275,  1569. 
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FORECLOSURE  BY  ENTRY  AND  POSSESSION— CoraiiJiMetJ. 
assignment  of  mortgage  after  entry,  1266. 
by  express  or  implied  agreement,  1265. 
by  guardian  of  spendthrift,  1267. 
conditional  judgment  on  writ  is  waiver,  1273. 
conditional  waiver,  1272. 

deed  to  one  of  two  joint  mortgagors  after  foreclosure,  1269. 
entry  to  foreclose  not  power  of  sale,  1796. 
fraudulent  assignment  to  prevent  redemption,  1266. 
payment  is  a  waiver,  1269. 

previous  purchase  under  power  not  waived  by  entry,  1268. 
recovery  of  judgment  for  debt  opens,  1274. 
release  of  judgment  not  a  waiver,  1270. 
relief  in  case  of  accident  or  mistake,  1275. 
rendering  account,  1271. 
waiver  for  unlimited  period,  1265. 
waiver  must  be  by  holder  of  mortgage,  1267. 
when  the  intention  of  the  parties  is  doubtful,  1270. 
writ  of  entry  no  waiver,  1273,  1286. 

FORECLOSURE  BY  EQUITABLE  SUIT, 

See  Evidence;  Pleading;  Peocess. 
claim  of  paramount  title  can  not  be  tried,  1445. 
costs,  1450. 

decree  affecting  property  out  of  jurisdiction,  1444. 
jurisdiction  and  object  of  suit,  1443-1450. 

courts  of  equity  have  inherent  jurisdiction  of,  1443. 

right  to  jury  trial,  1443. 
parties  to,  1367-1442. 
pendency  of  bill  to  redeem,  1450. 
questions  of  priority  may  be  determined,  1445. 
railroad  passing  through  two  states,  1444. 
remedy  concurrent  with  power  of  sale,  1443. 
right  of  assignee  of  note,  1449. 

right  of  mortgagee  to  remove  building  determined,  1446. 
right  of  prior  mortgagee  to  foreclose  by  an  Independent  suit,  1445. 
statutory  mortgage  of  Louisiana,  1443. 
stay  of  proceedings  when  process  improperly  used,  1447. 
tax  title,  1445. 

tender  of  payment  not  accepted  does  not  prevent  suit,  1450. 
title  bond  may  be  foreclosed  in  equity,  1449. 
trust  deed  for  grantor's  creditors  enforced  in  equity,  1448. 
venue,  1444. 
The  Bill  or  Complaint,  1451-1478. 
after  foreclosure  decree,  1464. 
against  one  assuming  mortgage,  1477. 
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FORECLOSURE  BY  EQUITABLE  SVIT— Continued. 
allegation  of  assignment  of  bond  or  note,  1457. 

of  liens  on  property,  1457. 

of  record  unnecessary,  1457. 
allegation  of  title  in  mortgagor  unnecessary,  1454. 
allegation  that  defendant  has  a  subsequent  lien,  1473. 
all  relief  sought  should  be  prayed  for,  1475. 
assignee's  title,  1457. 
averment  of  record,  1465. 

bill  by  holder  of  one  of  several  mortgage  notes,  1460. 
complainant  having  two  mortgages  on  same  premises,  1458. 
complainant  must  show  title,  1456. 
consolidation  of  actions,  1458,  1460. 
defendant  can  not  dismiss,  1473. 
demand  need  not  be  alleged,  1471. 
description  of  debt,  1466. 
description  of  the  property,  1462. 
essential  grounds  of  relief  should  be  set  out,  1476. 
excuse  for  delay  in  payment  of  interest,  1471. 
facts  not  inconsistent  with  bill  may  be  proved,  1453. 
foreclosure  for  instalment,  1459. 
general  principles,  1451. 
general  requisites  of  complaint,  1452. 
infancy  of  a  defendant  should  appear,  1473. 
insufficient  description  in  mortgage  aided  by  complaint,  1462. 
may  omit  part,  1463. 

must  show  that  defendant's  interest  is  subordinate,  1474. 
must  show  that  right  of  action  has  accrued,  1471. 
need  not  anticipate  defense,  1456. 
note  or  bond  a  part  of  complaint,  1454. 
note  or  bond  must  be  produced,  1469a. 
payment  of  indemnity  secured  should  be  alleged,  1472. 
personal  judgment  for  deficiency,  1477. 
proof  of  consideration,  1470. 
proof  of  execution,  1455. 
proof  of  note,  1469. 

of  title  of  non-negotiable  note,  1469. 
provision  for  paying  overdue  instalments,  1459. 
reference  to  a  recorded  deed  is  sufficient,  1462. 
reference  to  determine  amount  of  debt,  1467. 
reforming  description,  1464. 
renewal  of  note  should  be  alleged,  1468. 
report  of  master  and  procedure,  1467. 
right  to  judgment  for  deficiency  in  such  case,  1463. 
sale  of  portion  of  property  allowed,  1459. 
sufficiency  of  averment,  1465. 
what  allegation  of  execution  and  delivery  sufficient,  1454. 
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FORECLOSURE  BY  EQUITABLE  SVIT— Continued. 
■when  bill  is  against  purchaser  of  equity,  1465. 
when  due  on  open  account,  1466. 
when  one  mortgagor  is  not  liable  for  the  debt,  1461. 
when  some  of  the  notes  are  not  due,  1478. 
when  whole  debt  becomes  due  on  default,  1459. 
Answer  and  Defenses,  1479-1515. 
absence  of  consideration,  1485. 
absence  of  formal  assignment,  1485. 
against  prior  holder  of  mortgage,  1496. 
agreement  of  parties  subsequent  to  the  mortgage,  1513. 
assignee  need  not  have  paid  value,  1486. 

assignment  after  bill  to  foreclose  has  been  taken  as  confessed,  1488. 
availed  of  by  judgment  creditor,  1493. 
bill  of  interpleader,  1515. 
breach  of  covenant  of  seisin,  1504. 
breach  of  independent  covenant  no  defense,  1505. 
burden  of  proof  as  to,  1492,  1510. 
cases  exceptional  to  rule,  1503. 
claims  for  shortage,  1496. 
conclusions  of  law  insufficient,  1480. 
counterclaim  for  damages  caused  by  fraud,  1506. 
cross-bill  coniined  to  subject-matter,  1479a. 
defenses  against  assignee,  1485. 
defenses  how  pleaded,  1493. 
defenses  how  proved,  1490. 
defense  must  be  set  up  in  answer,  148l. 
defense  of  discharge  must  be  clearly  set  out,  1512. 
defense  of  outstanding  incumbrance  rests  on  covenants,  1501. 
defense  to  purchase-money  mortgage,  1500. 
denial  of  allegation  must  be  explicit,  1481. 
estoppel  by  failure  to  secure  discharge  of  record,  1485. 
eviction  necessary  before  failure  of  title  will  avail,  1502. 
for  breach  of  covenant  of  seisin,  1496. 
foreclosure  when  regarded  as  proceeding  In  rem,  1498. 
forgery,  1492a. 

founded  on  written  instrument  should  be  set  out,  1480. 
fraud  against  creditors,  1492b. 
fraud  is  a  good  defense,  1492. 
fraudulent  foreclosure  suit,  1492. 

alteration,  1492a. 
fraud  in  sale  of  one  of  several  tracts,  1506. 
future  advances,  1490. 
gaming  debt  as  consideration,  1486. 
general  defenses,  1479. 
illegal  interest  previously  paid,  1499. 
impeaching  codefendant's  mortgage,  1479. 
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FORECLOSURE  BY  EQUITABLE  SVIT— Continued. 
Implication  of  covenants,  1501. 
indemnity  mortgage,  1489. 
insanity  of  mortgagor,  1510. 
judgment   against  mortgagee   in   ejectment  no   bar   to   foreclosure 

suit,  1511. 
lease  on  part  not  a  breach,  1501. 

liability  in  garnishee  or  trustee  process  as  defense,  1511a. 
lost  mortgage,  1489. 

married  woman  estopped  to  set  up  suretyship,  1484. 
mechanic's  lien,  1479a. 
mere  possession  by  third  person,  1504. 
mortgagee's  title  can  not  be  questioned,  1482. 
mortgage  payable  to  mortgagee  alone,  1485. 
mortgagor  estopped  to  deny  his  own  title,  1483. 

by  his  declarations,  etc.,  1484. 

defense  by  married  woman  specially  pleaded,  1483. 

subsequently  acquired  title,  1483. 

wife  joining  in  deed,  1483. 
mortgagor  may  be  estopped  from  setting  up  usury,  1495. 
mortgagor's  administration  as  assignee,  1485. 
motive  of  assignee  immaterial,  1485. 
mutual  mistake  as  to  quantity  of  land,  1506a. 

as  evidence  of  fraud,  1506a. 

must  be  specially  pleaded,  1506a. 

purchaser  assuming  mortgage  has  no  standing  to  complain, 
1506a. 
nature  of  shown  by  parol  evidence,  1489. 
not  available  after  foreclosure,  1493. 
not  good  against  assignee  of  mortgage  before  due,  1507. 
of  joint  bond,  1496. 
overpayment  by  mistake,  1496. 
partnership  debts,  1496. 
payment  is  a  defense,  1512. 
pendency  of  suit  for  debt  no  defense,  1511. 
proof  of  assignment,  1485. 

recovery  of  judgment  on  mortgage  note  no  defense,  1511. 
rights  of  purchaser  of  the  equity,  1502. 
set-off,  1496,  1497. 
set  up  by  junior  mortgagee,  1490. 
set  up  by  wife  in  answer,  1492. 

by  subsequent  mortgagee  wTien,  1492. 
statute  of  limitations,  1509. 
tax  liens,  1504. 

transfer  of  mortgage  pending  suit,  1488. 
unauthorized  agreement  by  president  of  corporation,  1501. 
used  to  protect  wife's  dower  interest,  1493. 


GENEEAL   INDEX  763 

[References  are  to  Sections.— Vols.  1,  §i  l-663i  2,  |§  663a-1442c;  3,  §|  1443-1940.] 

FORECLOSURE  BY  EQUITABLE  SVIT— Continued. 
usury  as  a  defense,  1482,  1493. 

usury  set  up  by  purchaser  subject  to  mortgage,  1494. 
validity  of  title,  when  a  condition  precedent,  1508. 
want  of  consideration,  1490. 

in  a  mortgage  assumed,  1491. 
want  of  service  on  another  defendant,  1514. 
what  constitutes  a  breach,  1504. 
what  constitutes  eviction,  1502. 
what  constitutes  proof  of  satisfaction,  1512. 
what  constitutes  usury,  1494. 
what  debt  may  be  set  off,  1498. 
when  assignee  takes  free  from  equities,  1487. 

assignee  after  maturity,  1487. 

duress  or  fraud  In  execution  of  mortgage,  1487. 

payment  after  assignment,  1487. 
When  sale  was  effected  by  vendor's  fraud,  1506. 
when  suit  not  brought  in  name  of  real  owner,  1497. 
where  vendor  is  insolvent,  1503. 
whether  a  personal  privilege,  1493. 

FORECLOSURE  BY  WRIT  OP  ENTRY, 

generally,  1276-1316. 

nature  of  process  and  where  used,  1276-1279. 

prior  entry  and  power  of  sale  not  operative  against  writ,  1287. 
Against  Whom  the  Action  May  Be  Brought,  1290-1292. 

after  conveyance  of  equity  in  parcels,  1292. 

mortgagor  may  be  joined  after  he  has  conveyed  equity,  1292. 

the  tenant  of  the  freehold,  1290. 

the  wife  of  the  mortgagor,  1291. 

who  is,  1290. 
Pleadings  and  Evidence,  1293-1295. 

answer,  1294. 

evidence,  1295. 

the  declaration,  1293. 
Who  May  Maintain,  1280-1289. 

after  assignment  as  collateral,  1282. 

after  cancelation  of  assignment,  1281. 

a  legal  interest  essential,  1280. 

executor  or  administrator  of  mortgagee,  1288. 

existence  of  homestead  no  objection  to,  1286. 

joint  mortgagees  or  assignees,  1283. 

junior  mortgagee,  1285. 

mortgagee  of  interest  in  remainder,  1285. 

notice  to  quit  unnecessary,  1289. 

power  of  sale  in  mortgage  no  objection  to,  1287. 

prior  entry  to  foreclosure  no  objection  to,  1287. 
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FORECLOSURE  BY  WRIT  OF  B'NTRY— Continued. 

two  mortgages  held  by  one  person,  1284. 

■when  first  mortgagee  is  in  possession,  1285. 

when  mortgage  is  to  unincorporated  association,  1283. 

when  others  are  beneficially  interested,  1282. 

when  right  of  action  accrues,  1289. 

when  separate  debts  are  secured,  1283. 
The  Defenses,  1296-1305. 

after-acquired  superior  title,  1305. 

after  bona  fide  purchase,  1297. 

assignment  to  attaching  creditor,  1298. 

by  married  woman,  1296. 

by  purchaser  subject  to  mortgage,  1303 

defense  as  to  part  of  premises,  1302. 

equitable  defenses  allowed,  1296. 

mortgage  conditioned  on  something  other  than  payment  of  money, 
1298. 

payment,  1298. 

promise  not  to  enforce,  1304. 

right  of  action  not  accrued,  1301. 

surrender  obtained  by  fraud,  1299. 

usury,  1300. 

want  of  consideration,  1297. 
The  Conditional  Judgment,  1306-1315. 

action  to  try  title,  1307. 

amount  of  judgment,  1309. 

condition  to  pay  within  two  months,  1306. 

court  may  liquidate,  1310. 

effect  of  error  in  date  of,  1306. 

in  case  of  an  indemnity  mortgage,  1312. 

in  case  of  joint  tenants,  1314. 

judgment  in  common  form  must  be  entered,  1307. 

judgment  may  be  assigned,  1316. 

note  should  be  produced,  1308. 

questions  of  fact  for  jury,  1310. 

recorded  in  Massachusetts,  1806. 

set-off,  when  allowed,  1313. 

sums  paid  to  protect  the  estate,  1311. 

when  condition  is  not  for  payment  of  money,  1310. 

when  nothing  is  due,  1315. 

FORECLOSURE  SALE, 

appraisement,  1611a. 
a  substitute  for  strict  foreclosure,  1571. 
attachment  against  purchaser,  1643. 
by  substituted  trustees,  1774. 
conclusiveness  of  decree  for,  1587-1590. 
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FORECLOSURE  SA'L'E— Continued. 

court  of  equity  may  decree  without  aid  of  statute,  1573. 

decree  necessary  unless  sale  is  specially  authorized,  1573. 

effect  of  infancy,  1572. 

estate  and  interest  sold,  1609. 

foreclosure  decree  not  prevented  by  judgment  lien  on  other  land, 
1573. 

gives  no  lien  on  other  land,  1573. 

form  and  requisites  of  decree  for,  1574-1586.     (See  Decree.) 

ineffectual  sale  operates  as  an  assignment,  812. 

irregular,  must  be  taken  advantage  of  when,  1054. 

judgment  for  balance  of  debt,  1571. 

not  invalidated  by  failure  to  apply  proceeds  as  directed  by  statute, 
1682. 

ordered  without  giving  mortgagor  time  to  redeem,  1563. 

postponement  of  sale,  1573. 

practice  in  England,  1572. 

provisions  for  election  as  to  application  of  proceeds,  1683b. 

purchaser  not  bound  to  see  to  application  of  proceeds,  1682. 

purchasers  owing  taxes  may  not  deduct  from  sale  money,  1683. 

when  part  only  of  debt  or  Interest  only  is  due,  1577. 
Mode  and  Terms  of  Sale,  1608-1615. 

certified  check,  1615. 

change  of  name  of  newspaper,  1612. 

contents  of  notice,  1612. 

deposit  required,  1613,  1614. 

leasehold,  1609. 

length  of  publication,  1612. 

lien  for  unpaid  instalments,  1615. 

memorandum  of  auctioneer,  1613. 

nature  of,  1608. 

necessity  that  sale  follow  decree,  1609. 

no  revival  necessary  after  death  of  mortgagor,  1608. 

notice  of,  1612. 

not  outlawed  by  twenty  years,  1608. 

obligation  to  accept  highest  bid,  1614. 

oflBcers  authorized  to  sell,  1609. 

on  credit,  1615. 

only  interest  covered  by  mortgage,  1609. 

only  land  covered  by  mortgage,  1609. 

personal  notice,  1612. 

publishing  advertisement,  1612. 

sales  by  referees,  1608. 

settling  rights  of  riparian  owner,  1611. 

terms  of,  1613. 

unlike  a  sheriff's  sale,  1608. 

what  may  be  sold,  1609. 
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FORECLOSURE  SALE — Continued,. 

when  questions  of  priority  should  be  settled,  1610,  1611. 

■when  subsequent  incumbrances  provided  for,  1610. 
Sale  in  Parcels,  1616-1619.     (See  Sale.) 

may  be  required  by  statute  or  court,  1616. 

on  subsequent  default,  1619. 

when  determined  by  court  or  reference,  1618. 

when  wishes  of  mortgagor  to  be  followed,  1617. 
Order  of  Sale,  1620-1632. 

actual  notice  necessary,  1624,  1629. 

agreement  to  release  on  certain  payment,  1631. 

applies  to  subsequent  mortgages  as  well  as  sales,  1622. 

assumption  of  mortgage  by  purchaser,  1625. 

contribution  according  to  value,  1626. 

determination  of  value,  1631. 

dower  interest  to  invoke  rule,  1621. 

effect  of  death  of  plaintiff  in  foreclosure  after  issuance  of  order  of 
sale,  1608. 

exoneration  of  land  owned  by  surety,  1629,  1630. 

in  what  states  this  rule  prevails,  1621. 

knowledge  of  second  mortgagee  not  material,  1628. 

land  held  by  mortgagor  sold  first,  1620. 

marshalling  not  invoked  against  homestead,  1632. 

mortgagor  must  seas6nably  assert  this  right,  1632a. 

negligent  loss  of  personal  security,  1631. 

not  to  detriment  of  first  mortgagee,  1628. 

priority  affected  by  record,  1624. 

record  of  subsequent  deed  not  notice  to  mortgagee,  1624. 

rights  of  tenants  in  common,  1629,  1630a. 

rule  as  to  homestead  never  invoked  In  favor  of  mortgagor,  1632. 

rule  of  inverse  order,  1621. 

not  applicable  to  tenants  in  common,  1621. 
of  property,  1621. 

specific  agreement  in  mortgage,  1625. 

stipulation  for  release  of  mortgage  on  parcels  sold,  1620. 

time  dates  from  origin  of  lien,  1623. 

valuation  to  be  made  as  of  what  time,  1627. 

when  mortgagee  has  released  part  primarily  liable,  1631. 

when  mortgagor  has  made  sales  in  distinct  parcels,  1620. 

when  other  security  to  be  first  applied,  1628. 

when  part  of  premises  is  homestead,  1632. 

when  portions  have  been  sold  under  judgment,  1623. 

when  the  mortgage  is  made  a  common  charge,  1625. 

where  mortgagee  has  a  lien  upon  other  property,  1629. 
holds  two  mortgages,  1630. 
Conduct  of  Sale,  163S-1636. 

adjournment,  1634. 
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administrator  may  purchase,  1635. 
attorney  for  mortgagor  may  purchase,  1635. 

authority  of  officer  to  substitute  purchasers  and  reject  bids,  1633. 
creditors  of  mortgagor  may  purchase,  1635. 
life  tenant,  1635. 

mortgage  debtor  may  purchase,  1635. 
mortgagee  may  generally  purchase,  1636. 
mortgagee's  heirs  may  purchase,  1635. 
objection  to  mortgagee's  buying,  1636. 
officer  conducting  should  be  present,  1633. 
officer  of  corporation  may  purchase,  1635. 
publishing  notice  of  adjourned  sale,  1634. 
sale  may  be  kept  open,  1635. 
sale  must  be  to  highest  bidder,  16S3. 
Confirmation  of  Sale,  1637-1641.     (See  Confiemation.) 
court  may  reopen  biddings  before  confirmation,  1640. 
cure  of  irregularities,  1637. 
error  in  description,  1637. 
formal  order,  1638. 

great  inadequacy  of  price  may  be  urged  against,  1641. 
grounds  for,  1639. 
interlocutory  when,  1638. 
mode  of  application,  1639. 
notice  necessary,  1638. 
resale  may  be  asked  for  by  whom,  1639. 
rests  wholly  in  discretion  of  court,  1638. 
right  to  redeem,  1637. 
sale  incomplete  until  confirmed,  1637. 
title  relates  back,  1637. 

usury  not  taken  advantage  of  in  this  way,  1637. 
Enforcement  of  Sale  Against  Purchaser,  1642-1651. 
acting  for  another,  1642. 
applied  in  deficiency,  1644. 
defect  in  title  prior  to  mortgage,  1646. 
effect  of  failure  to  record,  1647. 
effect  of  false  representations,  1646a. 
errors  in  decree  or  proceedings,  1647. 
estoppel  to  object  to  restriction,  1645. 
forfeiture  of  deposit,  1644. 
Incumbrance  of  taxes,  1649. 
in  what  tribunal,  1643. 
liability  of  mortgagor,  1642. 

mortgagee  liable  to  pay  over  surplus  of  his  bid,  1642. 
on  what  ground  purchaser  may  refuse  to  complete  sale,  1651. 
performance  enforced  by  attachment,  1643. 
presumption  of  knowledge  of  defects,  1646. 
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FORECLOSURE  SALTS— Continued. 
proceedings  by  rule,  1643. 
purchaser  becomes  quasi  party,  1642. 
purchaser  may  be  concluded  by  his  conduct,  1650. 
purchaser  not  obliged  to  accept  bad  title,  1648. 
purchaser  not  relieved  by  reason  of  his  own  mistake,  1646a. 
recovering  surplus  bid  by  mistake,  1651. 
reference  as  to  title,  1648. 

rights  and  liability  of  purchaser  making  default,  1642. 
rights  and  liability  of  second  mortgagee,  1642. 
rights  of  purchaser  to  get  good  title,  1646. 
showing  cause  against  order,  1643. 
statute  of  frauds,  1642. 
terms  of  resale,  1643. 
when  there  is  a  defect  in  title,  1645. 
who  bears  expenses  of  mistake,  1645. 
Deed,  and  Passing  of  Title,  1652-1662. 

accountability  of  mortgagor,  1661,  1666. 

after-acquired  title,  1656. 

all  adverse  rights  extinguished,  1654. 

all  parties  to  suit  estopped  to  dispute,  1654. 

another  person  may  be  substituted  for  purchaser,  1652. 

appeal  does  not  affect  sale  already  made,  1662. 

delivery  of  deed,  1653. 

effect  of  death,  1653. 

ejectment  by  purchaser,  1661,  1667. 

emblements,  1658. 

erections  during  pendency  of  foreclosure  suit,  1657. 

errors  in  deed,  1655. 

fixtures,  1657. 

forged  mortgage,  1654. 

injunction  against  removal  of  emblements,  1658. 

liability  for  waste,  1661,  1666. 

liability  of  judgment  debtor,  1659. 

mechanic's  lien  against  property,  1654. 

payment  in  advance,  1659. 

purchaser's  certificate  of  purchase,  1661. 

relation  back,  1653. 

remedy  for  wrongful  removal,  1657. 

rents  accruing,  1659. 

right  of  junior  mortgagee  to  redeem,  1653. 

rule  in  states  where  mortgage  is  a  lien,  1658. 

title  is  clear  and  absolute,  1653. 

title  not  bound  by  judgments,  1654. 

title  of  purchaser  relates  back  to  execution  of  mortgage,  1654. 

trees  and  shrubs  in  nursery,  1658. 

when  mortgagee  purchases,  no  deed  required,  1660. 
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where  purchaser  was  a  party,  1662.    . 
Delivery  of  Possession  to  Purchaser,  1663-1667. 
against  one  who  has  entered  pending  suit,  1664. 
enforced  by  injunction,  1663. 

or  writ  of  assistance,  1663. 
entry  of  special  order,  1663. 
forcible  detainer  by  purchaser,  1666. 
granted  on  ex  parte  motion,  1663. 
may  be  compelled  by  writ  of  assistance,  1663. 
mortgagor  in  possession  under  agreement  to  redeem,  1665. 
obtained  by  order  of  court,  1663. 
prior  unforeclosed  mortgage,  1663. 
purchaser,  when  entitled  to  order  for  possession,  1666. 
stranger  in  possession,  1663,  1664. 

summary  proceedings  do  not  preclude  remedy  by  suit,  1667. 
tenant  In  possession,  1663,  1664. 

when  person  in  possession  shows  paramount  title,  1665. 
wife  entitled  to  homestead,  1665. 
Setting  Aside  of  Sale,  1668-1681. 

after  confirmation,  inadequacy  of  price  not  sufficient,  1670. 

allowance  for  improvements,  1681. 

application  for  resale  must  be  by  party  in  interest,  1669. 

applicant  holding  collateral  security,  1669. 

inchoate  dower  right,  1669. 

on  court's  own  motion,  1669. 
as  evidence  of  fraud,  1670. 
combination  among,  1677. 
combined  with  estoppel,  1674. 
discouraging  bidders  a  ground  for,  1670a,  1671. 
failure  to  give  personal  notice,  1672. 
few  bidders,  1677. 
"gold  clause"  in  mortgage,  1675 
guardian  mortgagor,  1676. 
insanity  of  mortgagor  ground  for,  1676a. 
Insuffiicient  grounds  for  setting  aside,  1673 
invalid  sale  transfers  mortgage,  1678. 
liability  on  covenants,  1681. 
mistake  or  accident,  1675. 
mortgagor's  absence,.  1676. 
neglect  of  officer  selling,  1672. 
not  for  party  whose  own  misconduct  has  occasioned  irregularity, 

1669a. 
order  compelling  purchaser  to  complete  his  purchase,  1678. 
purchaser  may  have  sale  set  aside  for  mistake  in  quantity,  1675a. 

in  location,  1675a. 

49 — Jones  Mtg. — Vol.  III. 


770  GENEEAL   INDEX 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 

FORECLOSURE  SALE — Continued. 

purchaser  protected  against  loss,  1681. 
redemption  can  be  had  only  by  satisfying  debt,  1680. 
rights  of  purchaser  always  taken  into  account,  1673. 
sale  may  be  set  aside  at  instance  of  mortgagee,  1670a. 
second  action  to  foreclose,  1679. 
selling  at  inopportune  time,  1672. 
supplemental  bill  to  bring  in  other  parties,  1679. 
surprise,  1675. 

title  of  purchaser  vacated  when  sale  is  set  aside,  1681. 
waived  by  delay,  1674. 
what  constitutes  inadequacy,  1670. 
what  constitutes  neglect,  1672. 
when  fraudulently  conducted,  1668. 
when  holder  of  mortgage  becomes  purchaser,  1671. 
when  misled  by  mortgagee,  1676. 
Application  of  Proceeds  of,  1682-1708. 
according  to  decree  of  court,  1682. 
application  of  payment  by  creditors,  1683a. 
determination  of  priorities  before  and  after  sale,  1611. 
prior  liens  and  charges  paid  by  mortgagee,  1683. 
prior  liens  not  paid  by  mortgagee,  1683. 
pro  rata  distribution,  1683a. 
taxes  and  assessments,  1683. 
Disposition  of  Surplus,  1684-1698. 
amendment  to  report  allowed,  1686. 
attachment  of  proceeds  of  sale,  1697. 
complainant  himself  may  present  claim,  1690. 
costs  and  expenses,  1685. 

court  may  appoint  referee  to  settle  claims,  1685. 
death  of  mortgagor  ends  not  power  of  court,  1684. 
doctrine  of  marshalling  securities  does  not  apply,  1691a, 
dower  in  surplus,  1693. 

equities  of  subsequent  incumbrancers  to  be  regarded,  1691. 
exceptions  allowed  to  referee's  report,  1686. 
fund  collected  by  receiver,  1688. 
homestead  in  surplus,  1693. 
inchoate  right  of  dower,  1694. 
lessee  for  years  not  entitled  to  any  part,  1696. 
mechanic's  lien,  1687. 

omission  to  dispose  of  works  not  reversal,  1684. 
only  claims  that  are  absolute  liens  can  be  considered,  1687. 
priority  depends  on  time  of  record,  1688. 

to  be  determined  in  same  suit,  1688. 
prior  unrecorded  mortgage  preferred  to  judgment,  1692. 
proceeds  of  sale  stand  in  place  of  equity  of  redemption,  1687. 
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proof  of  claims,  1685. 
rights  of  joint  mortgagors  as  to,  1689. 
sale  an  inverse  order  when,  1690,  1691. 
several  liens  discharged  according  to  priority,  1688. 
simultaneous  mortgages,  1689. 
surplus  after  payment  of  instalment,  1690. 
surplus  of  sale  after  death  of  mortgagor,  1695. 
surplus  of  sale  under  junior  mortgage,  1698. 
usually  paid  into  court,  1684. 
Priorities  Between  Holders  of  Several  Notes,  1699-1707. 
agreed  priority  on  assignment,  1700. 

competition  between  mortgagee  and  assignee  of  part,  1701. 
costs  of  subsequent  mortgages,  1708. 
effect  of  assignment  of  notes,  1699. 
effect  of  usury,  1706. 
guaranty  of  payment  of  interest,  1706. 

mortgage  securing  debts  of  both  principal  and  agent,  1705. 
note  first  maturing  to  be  paid  first,  1699. 
parties  may  change  order  of  priority  by  agreement,  1702. 
payment  of  notes  not  due,  1700. 
pro  rata  division,  1701a,  1703. 

provision  that  all  notes  mature  on  any  default,  1699,  1703. 
rights  of  assignee  holding  mortgage,  1701. 
rights  of  sureties,  1706. 
when  mortgagor  has  right  of  set-off,  1704. 
whether  priority  of  assignment  gives  priority,  1701. 

FORECLOSURE  WITHOUT  SALE,  OR  STRICT  FORECLOSURE, 
failure  to  pay,  decree  of  redemption  operates  as,  1108. 
generally,  1571-1607. 
historical,  1538. 
in  case  of  land  contract,  1541. 

of  mortgage  for  support,  1541. 
in  what  states  it  is  used,  1542-1556. 
is  payment  pro  tanto,  590. 

nature  and  use  of  this  remedy,  1538-1541,  1572. 
when  proper,  1540. 
Pleadings  and  Practice,  1557-1568. 

becomes  final  without  further  order  of  decree,  1561. 

costs,  1568. 

delivery  of  possession,  1562. 

different  practice  where  sale  is  decreed,  1563. 

dismissal  of  bill  to  redeem  works,  1566. 

effect  is  not  to  extinguish  debt,  1567. 

except  by  agreement,  1567. 
effect  of  redemption  by  consent  after  expiration  of  period,  1561. 


1'^2  GENERAL   INDEX 

[References  are  to  Sections.— Vols.  1,  |§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 
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heirs  of  mortgagee  necessary  parties,  1559. 
interlocutory  in  form,  1561. 
judgment  bars  equity  of  redemption,  1561. 
mortgagor  and  his  assignee,  1558. 

no  judgment  for  deficiency  in  this  form  of  proceeding,  1567. 
offer  to  take  property  for  deht,  1560. 
parties  to  the  bill,  1558. 
pleadings,  1560. 

prayer  for  specific  remedy,  1560. 
runs  not  during  injunction  against  decree,  1565. 
subsequent  incumbrancers,  1558. 
time  allowed  for  redemption,  1563. 
time  for  redemption  always  allowed,  1565. 
Vermont  statute,  1563. 
when  defendant  is  an  infant  heir,  1564. 
whole  debt  must  be  due,  1557. 
Setting  Aside  and  Opening,  1569,  1570. 
for  want  of  service  on  defendant,  1570. 
not  dependent  on  irregularity,  1569. 
omission  of  time  for  redemption  from  decree,  1569. 
opened  by  agreement,  1569. 

position  analogous  to  mortgagee  purchasing,  1569. 
unforeseen  event  preventing  redemption,  1569. 

FOREIGN  ADMINISTRATORS, 

authority  to  assign  mortgages,  797. 

FOREIGN  CORPORATIONS, 

capacity  to  take  mortgages,  134a. 
discharged  only  upon  payment,  134. 
loans  by  on  mortgages,  134. 
power  to  mortgage  property,  124a. 

FOREIGN  EXECUTORS  OR  ADMINISTRATORS, 
as  parties  plaintiff  in  foreclosure,  1389. 
authority  to  release  mortgages,  960. 

FOREIGN  RECEIVERS, 

parties  plaintiff  in  foreclosure,  1383a. 

FORFEITURE, 

See  Inteeest. 

court  can  not  relieve  from,  1185. 

may  affect  foreclosure  proceedings  only,  1183. 

mortgagor  can  not  take  advantage  of  the  stipulation,  1183a. 

of  credit  under  mortgage,  1179-1186. 
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FORFEITVRE— Continued. 
of  deposit,  1644. 

power  of  court  to  relieve  from  forfeiture,  1185. 
provision  for  is  not  a  penalty,  1181. 
provisions  against,  1184. 
tender  preventing  forfeiture,  1186a. 
usurious  contract,  640. 
waiver  of,  1186. 
who  may  take  advantage  of,  1183. 

FORGERY, 

assignments  of  forged  mortgages,  835a. 

effect  of  forged  discharge  of  mortgage,  971b. 

effect  of  forgery  to  obtain  mortgage  notes  or  discharge  a  mortgage, 

967. 
effect  on  foreclosure  sale,  1654. 
of  a  mortgage,  971a,  1492a. 
ratification  of,  81. 

FORM  OP  COVENANT, 

in  mortgage  to  pay  debt,  72. 

of  assignment  of  mortgage  used  in  New  England,  786. 

in  Maryland,  786. 

in  New  York,  786. 
of  certificate  by  witnesses  of  mortgagee's  entry,,  1260. 

of  mortgagor  of  mortgagee's  entry,  1260. 
of  discharge  of  mortgage,  972. 

in  Maryland,  1010. 

in  Wisconsin,  1036. 
of  interest  clause  that  whole  debt  shall  be  due  on  any  default,  76. 
of  purchaser's  agreement  to  assume  mortgage,  735. 

FORM  OF  MORTGAGE, 

construction  of  note  and  mortgage  as  one  instrument,  71. 
description  of  the  parties,  63. 
designation  of  Junior,  63. 
married  woman,  63. 
description  of  consideration,  64. 
generally,  60. 

intention  to  secure  debt  as  essential,  60. 
necessity  that  amount  of  debt  be  stated,  70. 
oflSce  of  habendum,  67. 
of  power  of  sale  mortgage,  60. 

provisions  authorizing  mortgagee  to  pay  insurance,  78. 
statutory  forms  of  mortgage,  61. 
stipulation  for  payment  of  attorney's  fees,  78a, 
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FORMS, 

actual  notice,  543. 

appraisement  for  foreclosure  sale,  1611a. 

formality  of  deed  not  required  in  assignment  of  mortgage,  786. 

power  authorizing  sale,  1778. 

power  in  deeds  of  trust,  1777. 

FRANCHISES, 

after-acquired  property  as  an  incident  to  corporate  franchise,  155. 
mortgage  of  primary  franchise  under  legislative  authority,  161a. 
whether  mortgage  conveys  primary,  161. 

FRAUD, 

assignment  of  mortgage  made  in  fraud  of  creditors,  827a. 

hasis  of  constructive  notice,  572. 

cancelation  of  mortgage  on  grounds  of  fraud,  624. 

defense  of  fraudulent  alteration  in  foreclosure  suit,  1492a, 

discharge  of  mortgage  through  fraud,  966-971b. 

effect  of  averments  disclosing  fraud  on  part  of  mortgagor  in  action 

to  redeem,  1105. 
effect  of  use  of  fraud  to  obtain  mortgage  notes  or  discharge  of 

mortgage,  967. 
effect  on  priority,  602. 

fraudulent  concealment  of  notice  by  agent  from  principal,  566. 
fraudulent  intent  to  invalidate  mortgage,  625. 
ground  for  enjoining  exercise  of  power  of  sale,  1807. 
ground  for  impeachment  of  acknowledgment,  500. 
ground  for  setting  aside  foreclosure  sale,  1668. 
how  shown,  625. 

in  obtaining  decree  of  foreclosure,  1668. 
in  obtaining  mortgage  solely  a  defense  to  foreclosure  and  concluded 

by  decree,  1668. 
mortgage  kept  alive  to  aid  wrong  or  violate  trust  relation,  863. 
negligence  as  evidence  of  fraud,  604. 
not  presumed  as  defense  to  action  to  redeem,  1105. 
opening  account  for  fraud,  1143. 
opening  decree  for  fraud,  1586b. 
pleading  defense  to  foreclosure,  1492. 

pleading  fraud  as  defense  against  mortgagor's  creditors,  1492b. 
protection  of  bona  fide  purchaser  without  notice  from  fraudulent 

grantee,  559. 
purchase  by  mortgagee  of  premises  under  trust  deed,  1877. 
surrender  obtained  by  fraud  as  defense  to  foreclosure  by  writ  of 

entry,  1299. 
validity  of  release  wrongfully  obtained,  968,  987. 
violation  of  law  by  mortgagee  as  defense  of  foreclosure,  1506b. 
who  may  take  advantage  of  fraud  in  execution  of  mortgage,  630. 
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Fraud,  Ground  of  Constructive  Notice,  572. 
a  defense  in  foreclosure  suit,  1303,  1492. 
against  ■whom  defense  can  be  raised,  827a. 
as  affecting  priority,  602,  603. 
as  ground  for  setting  sale  aside,  1668. 

foreclosure  sale,  1911. 
burden  of  proof  as  to,  1492,  1492a. 
by  vendor,  effect  on  purcbase-money  mortgage,  1506. 
concealing  mortgage  upon  the  property,  602. 
counterclaim  for  damages,  1506. 
fraud  on  creditors  as  a  defense,  1492b. 
fraudulent  assignment  for  benefit  of  creditors,  630a. 
fraudulent  foreclosure  void,  1492. 

alteration,  1492a. 
fraudulent  preference  under  bankruptcy  act,  as  respects  creditors, 
627. 

a  particular  creditor,  628. 
in  concealing  incumbrance,  602. 

inducing  another  to  purchase  the  property  as  incumbered,  60S. 
in  inducing  assignment  of  mortgage,  828. 
in  obtaining  discharge  of  mortgage,  966,  967,  1299. 
in  obtaining  mortgage  avoids  it,  624,  968. 
in  obtaining  mortgage  from  wife  by  duress,  626. 
in  preference  of  a  creditor  contrary  to  law,  629. 
in  sale  of  one  of  several  tracts,  1506. 
intent  of  on  part  of  mortgagee,  625. 
made  by  one  not  party  to  instrument,  1492a. 
mortgagor  may  be  estopped  from  setting  up,  631. 

not  allowed  to  invalidate  his  own  deed,  632. 
negligence  may  be  evidence  of,  604. 
not  the  same  as  negligence,  603. 
representing  mortgage  as  having  been  satisfied,  603. 
set  up  by  wife  in  answer,  1492. 

by  subsequent  mortgagee  when,  1492. 
who  may  take  advantage  of  fraudulent  preference,  630. 

FRAUDULENT  CONVEYANCES, 

assignment  of  mortgage  made  in  fraud  of  creditors,  827a. 

cancelation  of  mortgages  on  ground  of  fraud,  624. 

effect  of  conveyance  to  a  trustee  to  pay  debts,  630a. 

fraudulent  preferences  in  execution  of  mortgages,  629. 

mortgage  fraudulent  with  reference  to  particular  persons,  628. 

mortgages  made  to  hinder,  delay  or  defraud  creditors,  627. 

when  mortgage  in  fraud  of  mortgagee  may  not  be  invalidated,  632. 
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FRAUDULENT  HEPRESBNTATIONS, 

effect  of  delivery  up  of  mortgage  through  fraudulent  representa- 
tions, 966a. 
ground  for  cancelation  of  mortgage,  624. 

FREEHOLDERS, 

appraisers  for  foreclosure  sale,  1611a. 

FURNACES, 

whether  fixtures,  433a. 

FURNITURE, 

whether  fixtures,  433a. 

FURTHER  ADVANCES, 

redemption  after,  1079. 

FUTURE  ADVANCES, 

advances  mkde  after  'notice  of  subsequent  liens,  368. 
advances  made  with  knowledge  of  subsequently  accruing  incum- 
brances, 369. 
after  notice  of  subsequent  liens,  368.  i 

amount  and  times  of  may  be  shown,  376. 
assignment  of  mortgages  to  secure,  802a. 
description  of  the  intended  advances,  367. 
effect  of  failure  of  mortgage  to  specify  amount,  373. 
express  limitations  must  be  observed,  377. 
form  of  agreement  for  advances,  375. 
invalidity  of  mortgages  for  failure  to  limit  amount,  374. 
limitation  by  amount  recited  in  mortgage,  367a. 
limitation  of  security  must  be  observed,  377. 
mortgage  may  secure,  364-378. 
mortgage  not  affected  by  the  record  of  subsequent  liens,  372. 

for  definite  advances  has  priority,  373. 

need  not  disclose  that  it  is  for,  374. 

to  secure  is  a  conveyance  within  recording  acts,  372. 
necessity  for  stating  amount  and  time  for  making,  376. 
parol  evidence  to  identify,  367a. 

priority  over  subsequent  judgments  against  mortgagor,  368. 
redemption  of  mortgage  given  to  secure,  1079. 
sanctioned  by  the  common  law,  365. 
security  by  deeds  of  trust  in  nature  of  mortgages,  364. 
statutory  requirement  that  amount  be  expressed  in  mortgage,  366. 
the  English  rule,  371. 
validity  of  mortgage  given  to  secure,  357. 
verbal  agreement  for,  sufficient,  375. 
when  a  valid  consideration,  612. 
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FUTURE  ADYATSSCES— Continued. 

when  mortgagee  is  not  bound  to  make,  369. 

when  obligatory,  mortgage  is  a  lien  from  its  execution,  370. 

when  only  part  of  the  advances  are  made,  378. 

FUTURE  INTERESTS, 

subject  of  mortgage,  137. 

G. 

GAMBLING  CONTRACTS, 

cross-bill  as  proper  remedy  to  avoid,  1479a. 
mortgage  given  to  secure  performance,  249. 
validity  of  mortgages  to  secure  indebtedness,  619. 

GARNISHMENT, 

defense  to  foreclosure  of  liability  to  creditor  of  plaintiff  on  gar- 
nishee process,  1511a. 
foreclosure  by,  in  Indiana,  1334. 

liability  of  mortgagor  on  as  defense  to  foreclosure,  1511a. 
of  balance  of  loan  from  mortgagee  to  mortgagor,  1855. 
suspends  not  power  of  sale,  1797. 

GASLIGHT  COMPANIES, 

implied  power  to  mortgage,  124. 

GENERAL  DENIAL, 

issues  raised,  1480. 

GEORGIA, 

a  mere  security  for  the  debt,  26. 

entering  satisfaction  of  record,  1001. 

execution  of  mortgages  by  married  woman,  117a. 

instruments  having  nature  of  mortgage,  25. 

mortgage  for  future  advances  in,  366. 

nature  of  a  mortgage  in,  26. 

no  redemption  after  foreclosure,  1051,  1331. 

order  of  sale  on  foreclosure,  1626. 

parol  evidence  to  show  a  mortgage,  292. 

power  of  sale  mortgages  in,  1732. 

provision  as  to  notice  of  election,  1182a. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1331. 

strict  construction  of  power  of  sale  in  trust  deed,  1732. 

usury  in,  633. 

written  authority  for  filling  blanks,  90. 

GIFT, 

effect  of  gift  of  mortgage  to  mortgagor  as  release,  974a. 

of  mortgage  made  by  way  of,  614,  700. 

when  mortgage  may  be  made  by  way  of  gift,  614. 
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GOLD  CLAUSE, 

effect  of  in  mortgage,  1675. 

GRACE, 

allowance  in  computation  of  time  of  payment,  75. 
allowed  on  mortgage  note,  75. 

GROWING  CROPS, 

See  Cbops. 

GROWING  TIMBER, 

subject  of  mortgage,  145. 
whether  part  of  realty,  486. 

GUARANTOR, 

See  Pbincipal  and  Sueett. 

heirs  of  not  proper  parties,  1433. 
not  proper  party  to  foreclosure  suit,  1432,  1433. 
payment  of  interest  as  giving  right  to  priority  on  surplus  in  fore- 
closure sale,  1688. 

GUARANTY, 

foreclosure  of  mortgage  by  guarantor,  1187. 

gives  no  right  to  foreclose  until  payment  of  principal  debt,  1187. 

guarantor  not  proper  party  to  foreclosure  suit,  1432. 

guarantor  of  debt  as  party  defendant  in  foreclosure,  1432. 

of  the  mortgage  debt  by  assignor,  824. 

whether  assignment  carries  separate  contract  of,  830. 

whether  guaranty  of  debt  included  in  assignment,  830. 

GUARDIAN  AND  WARD, 

authority  of  guardian  to  assign  mortgage,  793a. 
capacity  of  guardian  to  mortgage,  102b. 
failure  of  to  give  bond  does  not  invalidate  mortgage,  102b. 
guardian  ad  litem  for  infant  defendant,  1442a. 

for  person  not  in  being,  1442a. 
guardian  as  party  plaintiff  in  foreclosure,  1390. 
may  redeem,  1062. 
mortgage  by,  102b. 

guardian  of  drunkard,  103a. 
mortgage  for  education  and  maintenance  of  ward,  102b. 
mortgage  to  secure  guardian's  own  creditor,  102b. 
mortgaging  for  purchase-money  conveyed  to  ward,  104. 
of  spendthrift,  may  waive  entry,  1267. 
service  of  process,  1442c. 
statutory  authority  necessary,  102b. 

strict   construction  of  statute  authorizing  guardian  to  mortgage, 
102b. 
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H. 

HABENDUM, 

in  mortgage  to  a  corporation,  67. 
office  of,  67. 

HAWAII, 

power  of  sale  mortgages  in,  1732a. 

right  of  mortgagor  to  complain  because  interest  foreclosed  without 

joining  subsequent  purchaser,  1331a. 
rights  of  second  mortgagee  on  foreclosure,  1331a. 
right  to  sell  on  credit  at  foreclosure  sale,  1331a. 
statutory  provisions  relating  to  foreclosure,  1331a. 

HEIRS, 

authority  to  release  mortgage,  959. 

deceased  mortgagor  as  purchasers  at  foreclosure  sale,  1635. 

exonerated  from  payment  of  assumed  mortgage,  751. 

joinder  as  parties  plaintiff  in  foreclosure,  1388. 

mortgagor's  heirs  as  parties  defendant,  1414. 

mortgagor  without  interest  as  defendant  in  foreclosure,  1404. 

notice  of  sale  to  in  place  of  administrator,  1822. 

of  mortgagee  can  not  make  an  effectual  entry  to  foreclose,  1054. 

necessary  parties  in  strict  foreclosure,  1559. 
of  mortgagee  can  not  sell  under  power,  1786. 
of  partner  as  party  defendant  in  foreclosure,  1416. 
of  purchaser  as  parties  defendant  in  foreclosure,  1415. 
parties  to  actions  to  redeem,  1099. 
parties  to  strict  foreclosure,  1559. 
right  to  redeem,  1062. 

when  necessary  parties  to  suit  to  foreclose,  1414-1417. 
whether  entitled  to  surplus  on  sale,  1931,  1932. 
whether  necessary  parties  defendant  to  action  to  redeem,  1101. 

HIGHWAYS, 

dedication  over  mortgaged  premises,  707. 

HISTORY, 

development  of  law  of  mortgages,  1-16. 

HOLIDAYS, 

See  Sunday. 

legality  of  sale  made  under  trust  deed  on  holiday,  1847. 

HOMESTEAD, 

acknowledgment  of  wife  required  in  some  states,  538. 

act  of  United  States,  mortgages  before  issue  of  patent,  176. 

allotting  to  mortgagor  on  sale,  1617. 
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HOMESTEAD— CoreimMed. 

as  affected  by  judgment  lien  for  deficiency,  1720. 

decree  affecting  entered  under  mistake,  1588. 

defeats  not  writ  of  assistance,  1665. 

doctrine  of  marshalling  not  allowed  against,  1632. 

extinguishment  of  right  on  foreclosure  sale,  1654. 

holder  of  may  redeem,  1067. 

how  barred,  8Sa. 

included  with  other  realty  in  mortgage,  731,  1286. 

incumbered  by  wife's  joining,  83a. 

in  surplus  proceeds  of  foreclosure  sale,  1693. 

mortgagee  owes  no  duty  to  protect,  1632a. 

mortgage  of,  void  in  Texas,  83a. 

no  defense  to  a  writ  of  entry  to  foreclose  a  mortgage,  1286. 

none  between  discharge  of  old  and  taking  new  mortgage,  927. 

order  of  sale  as  affecting,  1632. 

possession  as  notice  of  homestead  right,  596. 

preference  in  matter  of  foreclosure  sale,  1617. 

release  in  mortgage,  83a. 

release  of  wife  obtained  by  fraud,  626. 

revivor  or  renewal  of  mortgage  as  affecting,  947,  949. 

right  in  property  held  under  vendor's  lien,  191. 

rights  of  mortgagee  where  homestead  included  with  other  realty 

in  mortgage,  731. 
rights  under  purchase-money  mortgages,  470,  473. 
sale  under  execution  does  not  affect,  665. 
subject  of  mortgage,  138a. 
subject  to  purchase-money  mortgage,  468. 
whether  it  makes  wife  a  necessary  party  to  foreclosure  suit,  1423. 

HUSBAND  AND  "WIFE, 

See  Maeeied  Women. 

agreement  to  reconvey  to  spouse  of  grantor  a  valid  mortgage,  241. 

decree  determining  rights  under  mortgages,  1574. 

duty  of  wife  as  redemptioner  to  assert  rights  within  statutory 
period,  1151a. 

enforcement  of  mortgage  made  by  husband  and  wife  on  land  of  one 
spouse,  1225a. 

executing  joint  mortgage,  liability  for  debt,  1225a. 

exercise  of  right  of  redemption,  1067. 

implied  notice  from  relationship,  567. 

limitations  on  right  to  redeem,  1150. 

mortgage  debt  between  is  personal  property  passing  to  administra- 
tor, 700. 

mortgagor's  wife  as  defendant  in  foreclosure,  1420. 

mortgagor's  wife  under  purchase-money  mortgage  as  defendant  in 
foreclosure,  1421. 
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HUSBAND  AND  WIFE— Continued. 

necessity  of  joinder  of  husband  in  states  wliere  doctrine  of  curtesy 

obtains,  1424. 
protection  of  wife's  interest  on  sale  of  mortgaged  property,  1621. 
revivor  of  mortgage  as  against  interest  of  married  woman,  949. 
separate  examination  of  wife  by  acknowledging  officer,  497. 
sufllciency  of  assignment  of  mortgages  between,  790. 
undue   influence   inducing   execution   of  mortgage,    626. 
validity  of  agreement  that  mortgage  shall  stand  as  security  for 

other  debts,  360. 
whether  husband  necessary  party  to  foreclose  wife's  mortgage,  1424. 
whether   merger   effected   by   assignment   of  mortgage   to   wife   of 

mortgagor,  850. 
wife  as  party  plaintiff  In  foreclosure  of  mortgage  executed  to  her 

by  husband,  1393. 
wife  of   mortgagor   as  party  defendant  to   foreclosure  by  writ  of 

entry,  1291. 
wife  of  mortgagor  as  purchaser  at  foreclosure  sale,  1635. 

HYPOTHEC  A, 

Roman  form  of  mortgage,  1. 


ICE, 

cut  by  lessee  before  foreclosure,  697. 

IDAHO, 

compound  interest  not  allowed  in,  650. 

conveyances  construed  as  mortgages,  26. 

deed  absolute  in  fact  a  mortgage,  1332. 

entry  of  satisfaction  of  record,  1002. 

nature  of  mortgages,  26. 

necessity  that  decree  specify  amount  due  plaintiff,  1332. 

necessity  that  evidence  be  clear  to  show  absolute  deed  a  mortgage, 

292a. 
power  of  sale  mortgages  in,  1732b. 
statute  of  limitations,  five  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1332. 
usury  in,  633. 

ILLINOIS, 

adoption  of  Torrens  system  of  registration,  537a. 
assignment  of  debt  passes  mortgage  in,  817. 
entry  of  satisfaction  of  record,  1003. 
legal  title  in  mortgagor,  27. 

mere  preponderance  of  evidence  insufficient  to  show  absolute  deed 
a  mortgage,  293. 
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ILLINOIS— Co«*mMe(J. 

mortgagor  entitled  to  possession,  27. 

mortgagor  legal  owner  except  as  against  mortgagee,  27. 

nature  of  a  mortgage,  27. 

nature  of  action  to  recover  penalty  for  failure  to  satisfy  mortgage, 

1003. 
parol  evidence  to  show  a  mortgage,  282,  293. 
power  of  sale  mortgages  and  trust  deeds  in,  1733. 
redemption  after  foreclosure,  1051,  1333. 
statute  of  limitations,  ten  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1333. 
strict  foreclosure  in,  1545. 
usury  in,  633. 
written  authority  for  filling  blanks,  90. 

IMPAIRMENT  OF  CONTRACTS, 

See    CONSTITtTTIONAL   LAW. 

IMPAIRMENT  OP  MEMORY, 

effect  on  capacity  to  execute  mortgages,  103. 

IMPEACHMENT, 

acknowledgment  for  fraud,  500. 

title  under  foreclosure  sale  after  long  delay,  1886. 

IMPLIED  NOTICE, 

See  CoNSTRtroTivE  Notice. 

corporations  through  officers  and  agents,  570. 

duty  to  impart  notice  material  to  transaction,  563. 

fraudulent  concealment  from  principal,  566. 

notice  acquired  in  same  transaction,  562. 

notice  of  interest  of  joint  owner  or  copartner,  568. 

notice  to  agents,  directors  and  trustees,  560. 

partnership  equities,  569. 

principle  underlying  doctrine,  561. 

relationship  of  husband  and  wife,  567. 

rule  when  agent  or  attorney  acts  for  both  parties,  564. 

rule  when  attorney  is  the  mortgagor,  565. 

IMPROVEMENTS, 

allowance  for  on  redemption,  1081. 

allowed  to  mortgagee  in  foreclosure  decree,  1599. 

by  mortgagee  in  possession,  1126-1131. 

what  he  may  be  allowed  for,  1127,  1128. 
by  mortgagor  enure  to  mortgagee,  681. 
compensation  where  made  by  tenant,  779. 
failure  to  mention  as  ground  for  setting  aside  sale,  1913. 
mortgage,  146,  147. 
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IMPROVEMENTS— Cora^mwed. 
mortgage  covers,  147. 

mortgage  of  property  by  widow  to  pay  for  improvements,  137. 
mortgagor's  tenants  not  allowed  compensation  for,  779. 

INADEQUACY  OF  PRICE, 

effect  to  create  mortgage,  275. 
evidence  that  deed  a  mortgage,  329. 
ground  for  setting  aside  sale,  1670. 

under  power,  1915. 
ground  of  objection  to  confirmation  of  sale,  1641. 

INCOME, 

See  Rents  and  Profits. 

INDEMNITY, 

See  Peincipal  and  Stjeett. 

assignment  carries  mortgagee's  rights,  382. 
bill  to  foreclose  mortgage  of,  1472. 
conditional  judgment  upon  mortgage  for,  1312. 
defenses,  1489. 

defense  that  mortgage  was  given  for,  1489. 
description  of  in  mortgage,' 379. 
discharge  of  mortgage  for,  934,  975. 
general  description  of  sufiBcient,  380. 
lien  from  time  of  execution,  383. 
limitations  must  be  observed,  381. 
mortgage,  assignment  of,  802. 
mortgage  for  a  continuing  security,  382,  384. 
mortgage  for  covers  successive  renewals,  934. 

mortgage   including  security   for  debts  due  to  the  sureties  them- 
selves, 385. 
mortgage  to  secure  agreement,  346. 
mortgage  with  defective  description  of  bond,  343. 
parol  evidence  to  fix  amount  secured,  384. 
performance  of  condition  of,  887. 

reasonable  certainty  required  in  description  of  obligation,  380. 
release  of  mortgage  of  indemnity,  975. 
when  principal  creditor  is  entitled  to  the  security,  385. 
when  right  of  action  on  accrues,  1213. 
whether  surety  may  release  security,  386,  387. 
not  after  liability  is  fixed,  387. 

INDEMNITY  FUND, 

under  Torrens  system  of  registration,  537g. 
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INDEX, 

damages  for  errors  in,  519. 

descriptive,  errors  in,  520. 

no  part  of  the  record,  518. 

resort  to  to  supply  omissions  or  correct  errors  in  record,  518. 

whether  essential  to  record  of  mortgage,  518. 

INDIANA, 

absolute  deed  not  operative  as  mortgage  as  against  bona  fide  pur- 
chasers, 294. 

assignment  of  debt  passes  mortgage,  817. 

entry  of  satisfaction  of  record,  1004. 

form  of  mortgage,  61. 

jurisdiction  of  superior  courts  In  foreclosure,  1334. 

jurisdiction  to  foreclose,  1334. 

mortgage  by  married  woman,  113. 

mortgage  does  not  transfer  legal  estate,  28. 

mortgages  to  secure  school  fund,  489. 

nature  of  a  mortgage  in,  28. 

nature  of  equity  of  redemption,  28. 

no  necessity  for  trustee  to  apply  to  court  for  authority  to  sell,  1734. 

parol  evidence  to  show  a  mortgage,  294. 

pleadings  on  foreclosure,  1334. 

power  of  sale  mortgages  and  trust  deeds  in,  1734. 

record  of  assignment  not  notice,  479. 
to  mortgagor,  480. 

redemption  after  foreclosure,  1051,  1334. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1334. 

strict  foreclosure  in,  1545a. 

sufficiency  of  entry  of  satisfaction  on  margin  of  record,  1004. 

sufficiency  of  evidence  in  action  for  penalty  for  refusal  to  satisfy 
mortgagee  of  record,  1004. 

usury  in,  633. 

verbal  authority  to  fill  blanks,  90. 

INDIAN  T., 

power  of  sale  mortgages  in,  1733a. 

statutory  provisions  relating  to  foreclosure,  1333a. 

INDORSEMENTS, 

by  recording  officers  on  mortgages  filed  for  record,  508. 
effect  of  new  indorser  on  note  as  change  of  security,  929. 
of  payments  are  merely  admissions,  918. 

INDORSER, 

failure  to  charge  does  not  affect  mortgage,  941. 

not  proper  party  to  suit  to  foreclose  mortgage,  1434. 

when  entitled  to  foreclose  mortgage  to  Indemnify,  1187. 
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INFANCY, 

as  affecting  a  purchase-money  mortgage,  104. 

by  payment  of  interest,  105. 

certificate  of  magistrate  that  wife  is  of  age,  500. 

coverture  does  not  remove  disability  of,  105. 

disability  of,  104,  105. 

disaffirmance  of  mortgage  by  tender  of  deed  of  reconveyance,  104. 

disaffirmance  'within  reasonable  time  after  majority,  105. 

effect  of  on  foreclosure  sale,  1572. 

entitled  to  day  in  court  after  strict  foreclosure,  1564. 

guardian  ad  litem  for  infant,  1442. 

infant  can  not  disaffirm  mortgage  and  retain  land,  103a. 

mortgage  by  guardian,  102b. 

of  defendant  in  foreclosure,  should  appear,  1473. 

power  of  sale  in  infants  mortgage  invalid,  104. 

ratification  by  sale  of  property,  105. 

ratification  of  mortgage  voidable  for,  105. 

right  to  avoid  a  mortgage  a  personal  privilege,  105. 

service  of  process,  1442c. 

when  infant  must  make  restitution,  104. 

INFORMAL  MORTGAGE, 

as  equitable  mortgages,  162-171. 
executed  in  name  of  agent,  169. 
may  be  good  in  equity,  168. 

INJUNCTION, 

against  exercise  of  power  of  sale,  1801-1820. 

against  waste  by  mortgagor,  684. 

by  mortgagor  to  restrain  injury  to  property  by  mortgagee,  675b. 

effect  of  dissolution  of  preliminary  injunction  to  restrain  sale,  1801a. 

no  duty  on  part  of  mortgagee  to  obtain,  686. 

not  against  removal  of  timber  cut,  685. 

office  to  restrain  improper  use  of  foreclosure  as  remedy,  1447a. 

to  prevent  exercise  of  power  of  sale,  1801-1820. 

to  restrain  foreclosure,  1447a. 

to  restrain  mortgagee  from  doing  injury,  675b. 

to  restrain  mortgagor's  vendee  from  removing  timber,  1658. 

to  restrain  removal  of  fixtures,  453. 

INJURY, 

to  mortgaged  property,  mortgagee's  right  of  action  for,  695. 

INQUIRY, 

See  AcTTjAL  Notice. 
INSANE  PERSONS, 

burden  of  proof,  1510. 

does  not  revoke  power,  1793.  ' 

ground  for  setting  aside  foreclosure  sale,  1676a. 

50 — Jones  Mtg. — Vol.  III. 
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INSANE  PERSONS— Continued. 

capacity  to  execute  mortgage,  103. 

dealing  in  good  faith  with  insane  person,  103. 

defense  of  insanity  of  mortgagor  on  foreclosure  suit,  1510. 

disability  of,  103. 

effect  on  capacity  of  impaired  memory  and  advanced  age,  103. 

insanity  as  ground  for  setting  aside  sale,  1676a. 

mortgagor  at  time  of  sale  as  ground  for  setting  aside,  1676a. 

of  mortgagor,  defense  in  foreclosure  suit,  1510. 

sale  not  enjoined  because  of,  1867c. 

service  of  process  on  guardian,  1442b. 

test  of  capacity  to  execute  mortgage,  103. 

weakness  of  mind  does  not  invalidate  mortgage,  103. 

INSOLVENCY, 

See  Bankbitptcy;  Fraudtjlent  Conveyances. 

effect  of  knowledge  by  assignee  on  validity  of  assignment,  827a. 

necessity  for  showing  on  application  to  appoint  receiver,  1532. 

of  trustee  as  ground  for  injunction,  1816.     • 

payment  of  mortgage  where  executor  or  administrator  insolvent, 
920a. 

rights  of  mortgagee  in  cases  of  insolvency  or  bankruptcy  of  mort- 
gagor, 729. 

INSTALMENT, 

decree  for,  1577,  1591. 

foreclosure  for,  1459. 

provision  for  paying  over  one,  1459. 

sale  of  portion  of  property  allowed,  1459. 

surplus  proceeds  of  sale  applied,  how,  1707,  1937. 

when  whole  debt  becomes  due  on  default,  1459. 

INSURANCE, 

a  contract  of  indemnity,  396. 

acts  of  provision  against  for  future  owner  in  derogation  of  policy, 
413. 

agreement  to  assign  to  insurers,  412. 

alteration  of  ownership,  426. 

application  for  should   disclose   incumbrance,   399. 

appropriation  of  insurance  money  to  payment  of  mortgage,  910. 

assignment  of  policy  with  consent,  427. 

avoidance  of  policy  by  institution  of  foreclosure  proceedings,  424a. 

breach  of  condition  against  commencement  of  foreclosure  proceed- 
ings, 424a. 

breach  of  conditions  by  change  of  title,  interest  or  possession,  426a. 

breach  of  such  condition  gives  right  to  foreclose,  78. 

by  acts  of  mortgagor,  413a. 
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INSURANCE— Continued. 

by  mortgagor  for  benefit  of  mortgagee,  400. 
by  mortgagor's  assignee  for  creditors,  400. 
condition  against  otlier  insurance,  413a. 
condition  to  effect,  78. 

construction  of  clause  making  loss  payable  to  mortgagee,  406a. 
declaration  of  default  for  failure  to  insure,  1182a. 
duty  as  to  payment  of  premiums  as  between  mortgagor  and  mort- 
gagee, 414. 
effect  of  insurance  of  mortgagee's  interest,  419. 
failure  to  maintain  insurance  as  breach  of  condition  authorizing 

foreclosure,  1175. 
how  long  mortgagor's  interest  remains  insurable,  398. 
insurance  by  mortgagor  and  mortgagee  in  different  companies,  397. 
insurance  of  mortgagee's  interest,  not  of  the  debt,  419. 
insurers  not  subrogated  to  mortgagee's  rights,  411. 
insurers  paying  loss  entitled  to  be  subrogated,  421. 
interest  of  mortgagee  is  that  existing  at  date  of  policy,  406b. 
interests  covered  by,  397. 

lien  of  mortgagee  on  second  policy  taken  out  by  mortgagor,  400. 
loss  of  insurable  interest  through  foreclosure,  397. 
loss  payable  to  mortgagee,  406. 

equivalent  to  assignment,  407. 

policy  to  mortgagee  "as  his  interest  may  appear,"  406b. 

protection  against  alienation  by  mortgagor,  406. 

provision  that  sale  shall  vitiate  mortgagee's  right,  406a. 

when  mortgagee  may  maintain  suit,  408a. 

when  mortgagor  may  sue,  408a. 

who  may  sue  for,  408. 
mortgage  as  a  breach  of  condition  as  alienation,  422. 
mortgagee  must  apply  to  debt,  409,  1136. 
mortgagee  not  chargeable  with  negligence  in  selecting  insurance, 

418. 
mortgagee's  equitable  lien  on  mortgagor's  policy,  402. 

how  far  others  affected  by,  403. 

statutory  provision  for  in  Maine,  405. 

valid  against  mortgagor's  assignee  in  bankruptcy,  404. 
mortgagee's  insurable  interest,  397. 

may  insure  as  general  owner,  397. 
mortgage  not  an  alienation,  422. 

entry  to  foreclose  not  an  alienation,  424. 

policy  made  void  by  foreclosure  proceedings,  424a. 

unless  by  deed  absolute,  423. 

when  title  becomes  absolute  by  strict  foreclosure,  425. 
mortgagor's  interest  insurable,  398. 
mortgagor's  verbal  agreement  to  insure,  400. 
obtained  by  mortgagee  presumed  to  be  under  mortgage,  418. 


788  GENERAL   INDEX 

[References  are  to  Sections.— Vols.  1,  §|  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 

INSURANCE — Continued. 

oral  application,  399. 

payment  of  loss  -where  mortgagor  and  mortgagee  insured  in  differ- 
ent companies,  397. 

return  premium,  417. 

right  to  insurance  taken  out  by  mortgagor  under  covenant  to  insure 
for  mortgagee,  403. 

right  to  revoke  direction  to  pay  to  mortgagee  as  interest  may  ap- 
pear, 407. 

risk  of  payment  of  loss  to  mortgagor  with  knowledge  of  equitable 

lien  of  mortgagee,  400. 

subrogation  of  insurers  to  rights  of  mortgagee,  411,  413. 

taken  out  by  mortgagee  goes  in  discharge  of  debt,  1136. 
under  a  condition  to  Insure,  415. 

trustee  has  insurable  interest,  397. 

unreasonable  interest  of  mortgagee,  419. 

when  insurance  is  upon  personal  and  real  property,  409a. 

when  Insurer  subrogated  to  mortgagee's  rights,  420. 

when  loss  is  payable  to  mortgagee  "as  his  interest  may  appear," 
408a. 

when  debt  not  due,  410,  910. 

when  mortgagee  liable  as  insurer,  416. 

when  mortgagee  may  charge  for  insurance,  414,  1135,  1596. 

when  no  covenant  to  insure  for  the  benefit  of  mortgagee,  401. 

whether  agreement  to  pay  renders  mortgage  usurious,  636. 

whether  included  in  assignment  of  mortgage,  829. 

INTENTION, 

as  element  of  entry,  1246. 

circumstances  evidencing  intent  that  absolute  deed  was  mortgage, 
278. 

criterion  to  determine  whether  conveyance  a  mortgage  or  condi- 
tional sale,  258. 

element  in  construction  of  mortgages,  101. 
in  doctrine  of  fixtures,  429. 

essential  to  creation  of  equitable  mortgage,  164. 

essential  to  making  deed  absolute  a  mortgage,  324. 

essential  to  merger,  856,  857. 

essential  to  usury,  634. 

essential  to  validity  of  payment  of  mortgage,  904. 

essential  to  validity  of  release,  976. 

essential  to  waiver  of  right  to  enter  to  foreclose,  1270. 

evidence  to  fix  character  of  agreement,  260. 

filing  of  mortgage  for  record,  505. 

fraudulent  intent  to  invalidate  mortgage,  625. 

governs  as  to  effect  of  payment,  855. 

Inadequacy  of  price  as  showing  intent  that  deed  is  a  mortgage,  275. 
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INTENTION— GonMwMed. 

parol  evidence  to  establish  intention  in  matter  of  merger,  861. 
stipulations  and  recitals  in  contract,  261. 
to  secure  debt  as  essential  of  valid  mortgage,  60. 
to  secure  repayment  of  money  as  making  contract  a  mortgage,  264. 
■with  reference  to  machinery  in  mills  as  giving  character  of  fixtures, 
444. 

INTEREST, 

See  UsTJBT. 

allowance  of  interest  on  taxes,  1597. 
as  shown  by  record,  533. 
at  rate  specified  in  mortgage,  1594. 
ceases  from  time  of  sufficient  tender,  899. 
compound,  whether  usurious,  650. 

accrued  interest  is  a  debt,  652. 

coupons  for,  653,  1141. 

In  advance  for  an  ordinary  term,  652a. 

may  be  enforced  as  it  matures,  654. 

provisions  as  to  in  the  several  states,  650. 

while  agreement  for  is  executory,  651. 
computation  of,  655. 

rule  for  where  there  are  partial  payments,  655. 
contracts  made  in  one  state  and  payable  in  another  bearing  highest 

rate  payable  in  either,  659a. 
coupons  for,  73. 

decree  of  sale  should  include,  1594. 
different  rates  before  and  after  maturity,  74. 
effect  of  acceptance  of  interest  after  default,  1186, 
foreclosure  opened  by  accepting  payment  of,  949a. 
form  of  provision  to  pay,  73,  75,  76. 
higher  rate  after  default,  74. 
increasing  rate  of,  361. 
no  presumption  of  payment  of,  914. 
not  stipulated  for  allowed  after  default,  74. 
on  amount  paid  for  taxes,  1594. 

on  mortgage  for  purchase-money  from  what  date,  1594. 
on  sum  limited  under  indemnity  mortgage,  380. 
on  surplus  pending  adjustment  of  adverse  claims,  1928. 
payment  in  form  of  rent  as  creating  mortgage,  273. 
payment  of  prevents  running  of  statute  of  limitations,  1198. 
payments  appropriated  before  principal,  911. 
presumption  of  payment,  914. 

priority  as  between  principal  and  interest  in  application  of  fore- 
closure proceeds,  1705a. 
rate  allowed  in  stating  mortgagee's  account,  1141. 

on  interest  coupons,  1141. 
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INTKREST— Continued. 

rates  of  in  the  several  states,  633. 

tacking  accrued  interest,  652. 

taking  new  note  for,  932. 

when  default  in  payment  of  authorizes  foreclosure,  1176-1178. 

when  rate  not  named,  74. 

INTERPLEADER, 

bill  of  in  foreclosure,  1515. 

INTERMINGLING, 

accounting   where   there   has   been   intermingling   of   property   by 
mortgagee,  1130. 

INTERVENING  LIEN, 

effect  of  substitution  of  new  mortgage,  927a. 
right  against  attaching  creditor,  927a. 

dower  and  homestead  interests,  927a. 
when  done  by  hand,  accident  or  mistake,  971. 

INTERVENTION, 

denied  mortgagor  who  has  sold  equity  of  redemption,  1442. 
persons  allowed  to  intervene  in  suit  to  foreclose,  1378,  1385,  1441. 
third  party  claiming  title  to  land,  1445. 

INTOXICATED  PERSONS, 

capacity  to  execute  mortgages,  103a. 

INTOXICATING  LIQUORS, 

illegal  maintenance  of  saloon  as  consideration  for  mortgage,  249. 
validity  of  mortgage  to  secure  debt  incurred  for  purchase,  617. 

INVERSE  ORDER, 

actual  notice  necessary,  1624. 

agreement  to  release  on  certain  payment,  1631. 

an  equitable  rule,  1620. 

assumption  of  mortgage  by  purchaser,  1625. 

contribution  according  to  value,  1626. 

determination  of  value,  1631. 

dower  interest  sufficient  to  invoke  rule,  1621. 

exoneration  of  land  owned  by  surety,  1629,  1630. 

knowledge  of  second  mortgage  not  material,  1628. 

land  held  by  mortgagor  sold  first,  1620. 

liability  of  purchasers,  1092. 

mortgagee  having  other  security,  1628,  1629. 

negligent  loss  of  personal  security,  1631. 

priority  affected  by  record,  1624. 

record  of  subsequent  deed  not  notice  to  mortgagee,  1624. 

release  of  part  primarily  liable,  1631. 
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INVERSE  ORDER— Continued. 

rights  of  tenants  in  common,  1629,  1630a. 

rule  applies  to  mortgages,  1622. 

rule  never  invoked  in  favor  of  mortgagor,  1632. 

rule  not  applicable  to  tenants  in  common,  1621. 

rule  of  marshalling  not  applied  against  homestead,  1632. 

specific  agreement  in  mortgage,  1625. 

stipulation  for  release  of  mortgage  on  parcels  sold,  1620. 

valuation  as  of  what  time,  1627. 

when  a  mortgage  made  a  common  charge,  1625. 

when  foreclosure  sale  made  in,  1691. 

when  judgment  sale  dates  from,  1623. 

when  part  of  premises  is  a  homestead,  1632. 

where  mortgagee  has  a  lien  on  other  property,  1629. 

where  the  rule  prevails,  1621. 

tOWA, 

assignment  of  debt  passes  mortgage  in,  817. 
entry  of  satisfaction  of  record,  1005. 
foreclosure  and  statutory  proceedings,  1335. 
form  of  mortgage,  61. 
limitations  on  right  to  redeem,  1146. 
nature  of  a  mortgage  in,  29. 

no  authority  to  enter  personal  judgment  against  subsequent  pur- 
chaser not  assuming  mortgage,  1335. 
parol  evidence  in  law  to  show  absolute  deed  a  mortgage,  282,  295. 
parol  evidence  to  show  a  mortgage,  295. 
power  of  sale  mortgages  and  trust  deeds  in,  1735. 
redemption  after  foreclosure,  1051,  1335. 
regarded  as  a  lien  only,  29. 

rules  for  determining  whether  absolute  deed  a  mortgage,  323a. 
statute  of  limitations,  ten  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1335. 
strict  foreclosure  not  known  in,  1546. 
usury  in,  633. 

IRREGULAR  FORECLOSURE, 

effect  on  right  to  redeem,  1054. 


JEWISH  LAW, 

mortgages  in  ancient  times,  1. 

JOINDER, 

parties  have  diverse  interest  as  plaintiffs  in  bill  to  foreclose,  1369. 
plaintiffs  in  foreclosure,  1369. 
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JOINT  FORECLOSURE, 

proper  where  mortgage  Joint  In  form  though  debts  several,  1368. 

JOINT  MORTGAGEES, 

authority  to  assign  mortgage,  794. 

capacity,  135. 

deed  to  one  of  after  foreclosure,  1269. 

equitable  suit  to  foreclose  by,  1381,  1382. 

generally,  135. 

parties  plaintiff  to  foreclosure,  1381. 

parties  to  foreclosure  suit,  1435. 

right  to  surplus  after  foreclosure  sale,  1689. 

whether  joint  tenancy  or  tenancy  in  common,  135. 

■writ  of  entry  by,  to  foreclose  mortgage,  1283. 

JOINT  MORTGAGES, 

execution  by  joint  owners,  130a. 

nature  where  given  for  separate  debts,  704. 

JOINT  TENANTS, 

making  mortgage,  form  of  conditional  judgment  against,  1314. 
of  equity  of  redemption  as  defendants  in  foreclosure,  1409. 
right  to  redeem,  1063. 

JOINTRESS, 

may  redeem,  1067. 

JOINT  TRUSTEES, 

authority  under  deeds  of  trust,  1790. 

JUDGMENT  CREDITORS, 

may  redeem  mortgage,  1069. 

may  show  absolute  deed  a  mortgage,  337. 

mortgagee  has  priority  of,  when,  463,  464,  465. 

not  a  purchaser  within  the  recording  acts,  462. 

notice  of  unrecorded  mortgage,  557. 

parties  defendant  in  foreclosure,  1436. 

proper  party  to  foreclosure  suit,  1439. 

right  to  redeem,  1069. 

sufficiency  of  bill  to  redeem,  1094. 

JUDGMENT  LIENS, 

liens  on  surplus  at  foreclosure  sale,  1691. 

on  surplus  from  sale  under  power,  1935. 

whether  effective  under  purchase-money  mortgages,  470. 

JUDGMENTS, 

See  Deceees;  Deficiency. 

after  decree,  parties  to  foreclosure  suit,  1437. 

against  mortgagee  in  ejectment  suit  no  bar  to  foreclosure,  1511. 
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JUDGMENTS— 'ConiiMwed. 
bars  equity,  1561. 

conditional.  In  suit  to  foreclose  by  -writ  of  entry,  1306-1316. 
effect  of  judgment  for  portion  of  debt  as  payment,  937. 
effect  of  merger  of  note  in  judgment  as  payment,  936. 
effect  of  redemption  after  lapse  of  period  allowed,  1561. 
effect  of  release  of  judgment  as  payment,  940. 
for  deficiency  must  be  asked  for  in  foreclosure  suit,  1477. 
form  of,  1561. 

for  mortgage  debt  does  not  discharge  it,  936. 
for  portion  of  mortgage  debt,  937. 

for  the  mortgage  debt  does  not  waive  the  right  to  foreclose,  1218. 
from  what  date  lien  attaches,  463. 
in  foreclosure  suit  when  final,  1600. 
in  strict  foreclosure,  1561. 

judgment  creditors  with  actual  notice  take  subject  to  prior  unre- 
corded mortgage,  538. 
may  be  assigned,  1316. 
merger  of  mortgage  in  judgment,  862. 
none  for  deficiency  in  strict  foreclosure,  1561. 
on  note  or  bond  no  defense  to  foreclosure  suit,  1511. 
opening  foreclosure  by  entry  and  possession,  1274. 
operation  and  effect  of  redemption  by  judgment  creditors,  1051d. 
payment  to  discharge,  1219. 

priority  of  mortgages  over  judgments  and  attachments,  462. 
priority  of  unrecorded  mortgage,  463. 
recovery  of  judgment  on  mortgage  note  as  defense  to  forclosure, 

1511- 
recovery  of  opens  foreclosure,  1274. 
release  of  discharges  debt,  940. 

does  not  waive  foreclosure,  1270. 
right  of,  when  mortgage  by  deed  absolute  in  form.  1221. 
under  trustee  process  payment  pro  tanto,  938. 
For  Deficiency,  1709-1721. 
against  non-resident.  1716. 
amount  stated  by  sheriff  or  referee,  1709a. 
ascertained  in  prior  foreclosure  suit,  1709a. 
balance  must  be  ascertained,  1709a. 

court  of  equity  acting  without  authority  of  statute,  1711. 
cross-bill  by  second  mortgagee,  1709b. 
decree  against  one  releases  joint  obligors,  1710. 
decree  of  foreclosure  must  precede,  1709a. 
decrees  against  partnership,  etc.,  1710. 
disaffirmance  by  infant  principal,  1709b. 
effect  of  agreement  not  to  take,  1710. 
failure  to  serve  one  defendant.  1709a, 
if  there  be  no  bond  or  note,  1715. 


794  GENEEAL   INDEX 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 

JUDGMENTS — Continued. 

judgment  against  one  of  joint  makers  of  note,  1709b. 

lien  on  equity  of  redemption  effect  on  surplus  after  sale,  1935. 

loss  of  right  by  delay,  1710. 

mortgage  covering  land  in  two  states,  1709b. 

no  notice  prior  to  execution  for,  1709a. 

personal  judgment  against  wife  erroneous,  1718. 

proceeding  for  obtaining  judgment  for,  1709a. 

provided  sale  stands,  1709a. 

remedy  by  separate  action,  1710. 

rendered  only  by  virtue  of  statute,  1709a. 

rights  of  persons  secondarily  liable,  1709b. 

rule  in  United  States  Supreme  Court,  1709. 

sale  must  be  under  same  decree,  1709b. 

sale  price  the  test  of  value,  1709a. 

statutory  provisions  concerning,  1709. 

subsequent  litigation  over,  1709a. 

third  persons  may  be  joined,  when,  1710. 

upon  decease  of  mortgagor,  1717. 

when  it  becomes  a  lien,  1720. 

JUDICIAL  SALES, 

agreements  by  purchasers  creating  equitable  mortgages,  164a. 
creation  of  equitable  mortgage  by  assignment  of  sheriff's  deed,  164a. 
purchaser  at  sheriff's  sale  as  necessary  defendant  in  forclosure,  1403. 
when  deed  construed  as  mortgage,  332. 

JUNIOR. 

or  second,  no  part  of  man's  name,  63. 

JUNIOR  INCUMBRANCE, 

right  to  intervene  on  foreclosure,  1441. 

JUNIOR  MORTGAGEES, 

appointment  to  collect  rents  for  his  benefit,  1523. 

effect  of  foreclosure  of  junior  mortgage  on  senior  mortgage,  1589a. 

made  party  to  foreclosure  suit,  1439. 

may  take  advantage  of  usury  In  mortgage,  when,  493. 

operation  and  effect  of  redemption,  1051d. 

personal  representative  as  defendants  in  foreclosure,  1428. 

rights  In  surplus  on  foreclosure  sale,  1688a. 

rights  of,  725,  730,  732,  733,  756. 

right  to  compel  an  accounting,  1118a. 

right  to  redeem,  1064. 

after  foreclosure,  1057. 
subrogation  on  payment  of  prior  mortgage  debt,  878. 
tender  by  junior  mortgagee,  900. 
when  entitled  to  redeem,  1151a. 
when  right  to  redeem  accrues,  1160. 
whether  necessary  parties  defendant  to  actions  to  redeem,  1102. 
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JURISDICTION, 

appointment  of  receivers,  1516. 

confirmation  of  sale,  1637a. 

courts  of  equity  in  foreclosure,  1443. 

equity  independent  of  statute  in  decreeing  foreclosure,  1573. 

equity  to  decree  payment  of  deficiency,  1711. 

foreclosure  of  mortgage  as  involving  question  of  title  to  land,  1443. 

of  suits  to  foreclose  mortgages,  1443. 

■whether  conferred  by  consent,  1444. 


K. 

KANSAS, 

entry  of  satisfaction  of  record,  1006. 

legal  estate  remains  on  mortgagor,  30. 

lien  of  personal  judgment  in  foreclosure  suit,  1336. 

nature  of  mortgage  in,  30. 

no  redemption  after  foreclosure,  1051,  1336. 

parol  evidence  to  show  a  mortgage,  296. 

power  of  sale  mortgages  and  trust  deeds  in,  1736. 

record  of  assignment  not  notice  to  mortgagor,  480. 

statute  of  limitations,  fifteen  years,  1193,  1207. 

statutory  provisions  relating  to  foreclosure,  1336. 

written  authority  to  fill  blanks,  90. 

KENTUCKY, 

assignment  of  debt  passes  mortgage  in,  817. 

entry  of  satisfaction  of  record,  1007. 

matters  considered  on  question  whether  deed  a  mortgage,  323a. 

mortgage  by  married  woman,  113. 

mortgage  does  not  convey  title,  31. 

nature  of  a  mortgage,  31. 

a  mere  security  for  the  debt,  31. 
no  ouster  of  mortgagee  in  possession  until  debt  paid,  31. 
no  redemption  after  foreclosure,  1051,  1337. 
parol  evidence  to  show  a  mortgage,  297. 
power  of  sale  mortgages  and  trust  deeds  in,  1737. 
statute  of  limitations,  fifteen  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1337. 
strict  foreclosure  in,  1547. 
usury  in,  633. 

when  right  to  redeem  barred  in,  1145. 
written  authority  to  fill  blanks,  90. 

KNOWLEDGE, 

See  Notice. 
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L. 

TEACHES, 

See  Limitations,  Statutes  of. 

effect  on  action  to  determine  character  of  instrument,  1093a. 

effect  on  irregularities  in  foreclosure  sale,  1674. 

effect  on  right  to  redeem,  1161a. 

effect  to  bar  foreclosure,  1214d. 

in  claiming  that  a  deed  absolute  is  a  mortgage,  330. 

in  redeeming  not  excused  by  accident  or  mistake,  330. 

after  foreclosure  sale,  1054,  1161a, 
in  setting  aside  foreclosure  sale,  1674. 

sale  under  power,  1922. 
operation  to  defeat  redemption,  1052a. 

to  defeat  subrogation,  874f. 
purchaser  at  foreclosure  sale,  1650. 
right  of  subrogation  lost  by,  855a. 

LAND  CERTIFICATES, 

equitable  mortgage  from  deposit,  187. 

LAND  GRANT, 

subject  to  mortgage,  157. 

LANDLORD  AND  TENANT, 

See  Lessees. 

mortgagor  as  tenant  by  sufferance,  672. 

possession  of  tenant  as  notice  to  purchaser,  586,  589. 

removal  of  tenants'  fixtures  by  mortgagee  after  surrender  of  lease, 

440. 
tenant  as  party  defendant  to  foreclosure  by  writ  of  entry,  1290. 
title  to  fixtures  annexed  by  lessee  after  mortgage,  439. 
validity  and  effect  of  lease  by  mortgagor,  776. 

LAPSE  OF  TIME, 

presumption  of  payment,  915,  1194,  1195. 

LAW-DAY, 

effect  of  payment  before  law-day,  886. 
payment  not  enforcible  before  law-day,  888. 

LAW  OF  PLACE, 

See  Conflict  of  Laws. 

as  regards  assignments,  823. 

as  regards  usury,  656-663. 

in  force  at  time  of  execution  of  mortgage  governs,  663,  1051,  1822. 
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LEASEHOLD  ESTATES, 

appointment  of  receiver  in  mortgage  of,  1518. 

may  be  sold  on  foreclosure  decree,  1609. 

mortgagee  entitled  to  the  rents,  785. 

mortgage  of,  allowance  for  rent  In  foreclosure  decree,  1596. 

mortgage  of,  witliln  recording  acts,  478. 

mortgagor  in  possession  entitled  to  rents,  670. 

receiver  under  leasehold  mortgages,  1518. 

LEASEHOLD  INTERESTS, 

subject  of  mortgage,  138. 

■when  mortgagee  liable  for  rent,  785. 

LEASES, 

See  Landlord  and  Tenant. 

absolute  lease  as  mortgage,  242a. 

construction  where  containing  agreement  to  reconvey,  242a. 

diligence  demanded  of  mortgagee  in  possession  to  secure  tenant, 

1123. 
interest  payable  in  form  or  rent  as  creating  mortgage,  273. 
mortgage  of,  how  foreclosed,  1449. 
ninety-nine-year  renewable  lease  as  mortgage,  242a. 
tenants  as  parties  defendant  in  foreclosure,  1413. 

LEGACY, 

equitable  assignment  of  mortgage,  812a. 
mortgages,  700. 

LEGATEE, 

authority  to  assign  mortgage,  795. 
parties  defendant  in  foreclosure,  1419. 

LESoEE, 

assignment  by  mortgagee  no  transfer  of  rent  due,  784. 

attornment  by,  777,  778. 

effect  of  receipt  of  rent  by  mortgage,  776,  778. 

emblements,  780. 

eviction  of  tenant  by  mortgagee,  777. 

for  years,  not  entitled  to  any  part  of  surplus,  1696. 

lease  by  mortgagee  in  possession  terminated  by  redemption,  783. 

made  before  mortgage  not  affected  by  It,  773. 

mortgagee  may  treat  lessee  as  trespasser,  777. 

mortgagee  not  liable  for  mortgagor's  misrepresentations  to  tenants., 

779. 
mortgagor  in  possession  not  liable  for  rent,  771. 

entitled  to  rent  from  tenant  till  entry  or  forclosure,  771,  772. 
no  one  but  mortgagee  can  take  advantage  of  invalid  lease,  781. 
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LESSEE— Continued. 

of  mortgaged  estate,  his  rights  and  liabilities,  771-785. 

of  mortgagor  after  mortgage  is  subject  to  it,  776. 

on  mortgagor's  bankruptcy  right  to  rents  vests  in  assignee,  772a. 

pre-existing  leases  not  affected  by  mortgages,  773. 

provision  authorizing  mortgagor  to  bind  mortgagee  by  lease,  782. 

rent  accrued  does  not  pass  by  the  assignment,  774. 

rights  of  mortgagee  as  assignee  of  the  reversion,  774,  775. 

sufficiency  of  entry  to  entitle  mortgagee  to  rents,  775. 

tenants  not  allowed  compensation  for  improvements,  779. 

validity  of  lease  by  mortgagor  as  against  third  persons,  781. 

when  mortgage  an  assignment  of  the  reversion,  774. 

LEVY, 

execution  on  mortgaged  property  for  judgment  on  debt,  1229. 

LEX  FORI, 

as  regards  usury,  656-663. 

LEX  LOCI  CONTRACTUS, 

governs  as  to  usury,  when,  656-661. 

LEX  REI  SITAE, 

governs  as  to  general  validity  of  mortgage,  662. 

as  to  proceedings  for  foreclosure  and  redemption,  1051. 

LIENS, 

See  JtTDGMENT  LiENs;  Mechanics'  Liens. 

attornment  of  tenant  ineffective  where  mortgage  a  mere  lien,  778. 

averments  as  to  liens  in  bill  to  foreclose,  1473. 

by  contract  not  vendors'  liens,  189. 

claimants  on  foreclosure  sale,  1687. 

discharge  by  tender  after  maturity,  893. 

distinction  between  personal  lien  and  mortgage  as  legal  estate,  15. 

effect  of  decree  denying  foreclosure  on  Hen  of  mortgage,  1587. 

effect  of  tender  to  release,  893. 

equitable  lien  on  policy  in  favor  of  mortgagee,  402. 

extension  of  mortgage  lien  by  renewal  of  secured  debt,  355. 

extent  of  lien  created  by  record  of  mortgage,  531. 

extinguishment  of  Intervening  liens  on  foreclosure  sale,  1654. 

intention  to  create  as  element  of  equitable  mortgage,  164. 

judgment  for  deficiency,  1720. 

judgment  lien  on  surplus.  1935. 

mortgagee's  liens  on  policy  valid  as  against  mortgagor's  assignee, 

404. 
mortgage  extinguishing  payment  and  satisfaction,  362. 
mortgage  under  the  laws  of  Nebraska,  40. 


GENERAL   INDEX  799 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 

LIENS — Continued. 

of  mortgage  enforcible  though  debt  barred,  1204. 

of  vendor,  189. 

on  after-acquired  property,  154. 

payment  in  order  of  priority,  1688. 

payment  of  prior  liens  on  property  sold  under  power,  1926b. 

priority  as  between  unrecorded  mortgage  and  judgment,  463. 

priority  fixed  by  order  in  which  filed  for  record,  456. 

priority  of  judgment  lien  on  surplus  at  foreclosure  sale,  1691. 

prior  liens  on  after-acquired  property,  158. 

purchase  by  mortgagee  holding  lien  on  other  property,  1629. 

unrecorded  or  defectively  recorded  mortgages  as  creating  equitable 

lien,  522. 
when  indemnity  mortgage  becomes  lien,  383. 

LIFE  ESTATES, 

mortgage  upon,  138. 

reservation   out  of  property  conveyed  as  security  for  support  of 
grantor,  264. 

LIFE  TENANTS, 

right  to  redeem,  1065. 

LIMITATIONS, 

on  amount  of  corporate  mortgages,  126a. 

LIMITATIONS,  STATUTE  OF, 

See  Laches. 
adverse  possession  operates  against  married  woman,  1150. 
allegations  of  accrual  of  suit  to  foreclose,  1471. 
application  in  foreclosure  by  entry  and  possession,  1262. 
applies  by  analogy  to  right  of  redemption,  1144. 
as  defense  to  foreclosure,  1509. 
discharge  of  debt  does  not  bar  mortgage,  889. 
duty  to  plead  statute,  1173. 
effect  of  payment  by  mortgagor  on  debt  after  sale  of  premises  under 

execution,  1198. 
lien  of  mortgage  enforcible  though  debt  barred,  1204. 
periods,  1193. 

reasons  for  such  statutes,  1195. 
right  of  lienholder  to  set  up  defense,  1202. 
special  statutes  relating  to  redemption,  1145. 
successive  .disabilities  of  mortgagor,  1151. 
the  statute  in  force  governs,  1145. 

what  prevents  running  of  statute  against  redemption,  1162-1173. 
when  mortgage  debt  barred  by,  915. 
■when  mortgagee's  possession  not  adverse,  1149. 
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LIMITATIONS,  STATUTE  GP— Continued. 

wlien  statute  begins  to  run  against  action  for  deficiency,  1719. 

where  mortgagee  has  option  on  default  of  payment  of  inter- 
est, 1209a. 
What  Prevents  the  Running  of,  1162-1173. 
acknowledgment  of  mortgagee,  1162. 

binding  upon  all  claiming  under,  1165. 

by  assignment  of  mortgage,  1168. 

by  letter,  1167. 

by  recital  in  deed,  1169. 

by  rendering  account,  1166. 

by  suit  to  enforce,  1170. 

to  a  third  person,  1164. 

verbal,  1171. 
effect  of  absence  from  state,  1210. 
effect  of  death  of  mortgagor,  1205a. 
filing  of  bill  to  redeem  stops,  1172. 

how  pleaded,  1173. 
When  It  Begins  to  Run  Against  Redemption,  1152. 
constructive  possession  not  sufficient,  1158. 
effect  of  temporary  interruption,  1158. 
lapse  of  time  less  than  that  prescribed,  1161a. 
mortgagee  entering  under  other  right,  1156. 
not  while  mortgage  relation  exists,  1152. 
presumption  that  right  is  barred  after  twenty  years,  1157. 
runs  from  time  of  entry  of  mortgage,  1156. 
under  de  facto  but  void  foreclosure,  1157. 
under  Welsh  mortgage,  1153. 

void  foreclosure  statute  does  not  run  till  notice  of,  1152. 
when  mortgagor  retains  possession  of  part,  1155. 
when  notice  to  mortgagor  necessary,  1159. 
when  right  is  barred  after  imperfect  foreclosure,  1161. 
When  the  Right  to  Foreclose  Is  Barred,  1192-1214. 

adverse  possession  by  several  persons  successively,  1208. 

prior  to  the  mortgage,  1208. 
by  foreclosure  proceedings,  1203. 
defense  of,  in  bill  to  foreclose,  1509. 
lien  for  purchase-money  barred  when  debt  is  barred,  1209. 
modern  legislation  in  England,  1203. 
mortgage  in  form  of  absolute  conveyance,  1211. 
mortgage  may  be  canceled  after  debt  barred,  1214a. 
no  deficiency  judgment  after  debt  barred  by,  1715,  1719. 
payment  of  interest  renews,  1198. 

by  one  tenant  in  common,  1199. 
payment  of  taxes,  1200. 

possession  of  mortgagor  presumed  to  be  subordinate,  1211. 
posting  notice  of  sale  not  equivalent  to  institution  of  action,  1207. 
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LIMITATIONS,  STATUTE  OF— Continued. 
presumption  of  payment,  1204. 

in  what  states  rule  is  otherwise,  1207. 
presumption  of  payment  from  lapse  of  time,  916. 

of  payment  not  conclusive,  1196. 

repelled  by  circumstances,  1197. 
proof  of  maturity  necessary,  1210. 
running  of  statute  stopped  by  death,  1203. 
special  statute  of  limitations,  1214. 
Statute  applies  to  mortgages  by  analogy,  1192. 
statute  does  not  discharge  the  debt,  1203. 
statute  runs  from  time  right  of  action  accrues,  1210. 
statute  suspended  as  to  both  debt  and  mortgage,  1207. 
stipulation  giving  immediate  right  of  foreclosure,  1210. 
tendency  to  shorten  period  of,  1193. 
though  debt  be  barred  lien  may  be  enforced,  1204. 
when  possession  becomes  adverse,  1211. 
who  may  plead  statute  of  limitations,  1214b. 

LIS  PENDENS, 

as  regards  new  parties  in  interest,  1411,  1442. 
doctrine  of  as  regards  registration  and  notice,  58B. 
necessity  for  record  of  suit  to  foreclose,  1411. 

LOAN  ASSOCIATIONS, 

usury  in  mortgages  of,  638. 

LOOMS, 

whether  fixtures,  448. 

LORD  MANSFIELD, 

views  on  mortgages,  12. 

LOST  MORTGAGE, 

decree  for  making  a  new  one,  100. 
equitable  relief,  100. 
foreclosure  of,  1489. 
restoration,  100. 

LOUISIANA, 

assignment  of  debt  passes  mortgage  in,  817. 
compound  interest  can  not  be  recovered,  650. 
effect  of  default  in  payment  of  debt,  32. 
entry  of  satisfaction  of  record,  1008. 
equitable  jurisdiction  to  foreclose,  1443. 
execution  of  mortgages  by  married  woman,  117a. 
rater  rule  as  to  quality  of  evidence  to  show  absolute  deed  a  mort- 
gage, 297a. 

51 — ^JoNEs  Mtg. — ^VoL.  III. 
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hOVISlANA— Continued. 

nature  of  a  mortgage  in,  32. 

no  redemption  after  foreclosure,  1051,  1338. 

power  of  sale  mortgages  and  trust  deeds  in,  1738. 

reinscriptlon  of  mortgages,  514a. 

statutory  provisions  relating  to  foreclosure,  1338. 

usury  in,  633. 


LUMPING  SALES, 


See  Salbs  in  Pabcels. 


M. 


MACHINERY, 

as  fixtures,  126c. 

in  mills,  444-451. 
intention  in  annexation  as  determining  whether  fixture,  446. 
motive  power  machinery  as  fixtures,  446. 
movable  machinery  as  fixtures,  444. 

MAINE, 

assignment  of  debt  without  mortgage  in,  817. 
entry  of  satisfaction  of  record,  1009. 
nature  of  a  mortgage  in,  33. 

mortgagee  has  legal  estate  on  condition,  33. 
parol  evidence  to  show  a  mortgage,  298. 
power  of  sale  mortgages  and  trust  deeds,  1739. 
provisions  for  foreclosure  by  entry  and  possession,  1239,  1240. 
redemption  after  entry  to  foreclose,  1051,  1339. 
statute  of  limitations,  twenty  years,  1193. 
statutory  provisions  as  to  insurance,  405. 
statutory  provisions  relating  to  foreclosure,  1339. 
time  advertisement  should  run,  1240. 
title  as  between  mortgagor  and  mortgagee,  33. 
usury  in,  633. 

verbal  authority  to  fill  blanks,  90. 
writ  of  entry  to  foreclose  mortgage,  1276,  1277. 

MANAGEMENT, 

allowance  of  compensation  to  mortgagee  for  management  of  estate, 
1132,  1133. 

MAPS, 

record  of  maps  annexed  to  mortgage  deeds,  507. 

MARGINAL  RECORD, 

assignment  of  mortgage,  484. 
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MARKETABLE  TITLE, 

right  of  purchaser  at  foreclosure  sale  to  insist  upon,  1648. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

acknowledgments  by,  83. 

in  mortgages  of  homestead,  83a. 
American  rule,  109. 

assumption  of  mortgages  by  married  women,  753. 
bound  by  lien  reserved  in  deed  to,  231. 
can  bind  herself  personally  on  what  contracts,  110. 
can  not  enter  against  husband  to  foreclose,  1252. 
capacity  of  determined  by  lex  rei  sitae,  118a. 
capacity  to  take  mortgage  from  husband,  133. 
coverture  does  not  remove  disability  of  infancy,  105. 
defense  by  against  writ  of  entry,  1296. 

defense  by  married  woman  to  foreclosure  by  writ  of  entry,  1296. 
description  of  in  mortgage,  63. 
disability  of  at  common  law,  106. 
doctrine  of  her  liability  for  her  general  debts,  112. 
English  rule  of  liability  of  her  property,  108. 
entitled  to  the  benefit  of  payments  on  her  mortgage,  949. 
equitable  assignment  of  mortgage  by,  813. 
execution  of  mortgage  by  attorney  in  fact,  116a. 
forbidden  to  be  surety,  estoppel  against,  1484. 
her  mortgage  to  secure  her  husband's  debt,  113. 

not  valid  unless  for  a  valid  consideration,  113a. 

taken  in  good  faith  not  set  aside.  113. 
holding  mortgage,  may  foreclose,  1393. 
husband  as  agent  for  wife  in  delivery  of  mortgage,  84. 
husband's  authority  to  extend  wife's  mortgage,  115. 
liability  for  a  deficiency  after  a  foreclosure.  111. 
liability  of  in  equity  for  her  contracts,  107. 
manner  of  acknowledging  mortgages,  495. 
may  assume  a  mortgage,  116,  753. 
may  confer  a  valid  power  of  sale,  1777a. 
may  make  deed  under  power,  1890. 
may  take  mortgages,  133. 
mortgage  for  purchase  price,  116. 
mortgage  of,  obtained  by  duress  or  fraud,  626. 
mortgage  of  separate  estate,  110. 
mortgages  to  secure  deeds  of  third  persons,  115a. 
mortgage  without  joinder  of  husband,  110. 
must  join  in  execution  of  homestead  mortgage,  83a, 
not  liable  to  personal  judgment  for  deficiency,  1718. 
obligations  under  sale  contracts,  197. 
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MARRIED  WOUE^— Continued. 

personal  judgmeat  for  deficiency  against  -wife  of  mortgagor,  1718. 

plea  of  coverture  a  personal  privilege,  113. 

power  of  sale  conferred  by  married  women,  1777a. 

purchase  by  wife  of  mortgagor  at  sale  under  power,  1888. 

right  to  become  surety  for  husband,  114. 

right  to  redeem  barred  in  spite  of  coverture,  1150. 

tenant  in  common  with  husband  must  join,  83b. 

when  a  surety  for  her  husband,  114,  949. 

when  her  relation  to  debt  not  that  of  surety,  114. 

when  joining  in  husband's  mortgage  does  not  bind  personally,  110. 

when  to  be  exonerated  out  of  husband's  estate,  114. 

wife  of  mortgagee  as  purchaser  under  power  of  sale,  1876. 

wife  of  mortgagor  party  to  foreclosure  suit,  1420-1422. 

MARSHALLING  SECURITIES, 

See  Inverse  Ordee. 

after  release  by  mortgagee  of  part  primarily  liable,  1631. 

between  different  creditors,  875. 

doctrine  not  applied  to  surplus  on  foreclosure  sale.  1691,  1691a. 

not  done  against  homestead,  1632. 

right  of  junior  mortgagee  to  compel  senior  mortgagee  to  exhaust 

realty  not  covered  by  junior  mortgage,  725. 
when  mortgagee  has  other  security,  1628,  1629. 
when  mortgagee  holds  two  mortgages,  1630. 

MARYLAND, 

afldavit  of  consideration,  610. 

entry  of  satisfaction  of  record,  1010. 

exercise  of  power  by  corporation,  1785. 

former  insolvency  law  affected  power  how,  1793a, 

form  of  mortgage,  61. 

mortgagee  has  legal  estate,  34. 

nature  of  a  mortgage  in,  34. 

no  redemption  after  foreclosure,  1051,  1340. 

parol  evidence  to  show  a  mortgage,  299. 

power  of  sale  mortgages  and  trust  deeds  in,  1740. 

record  of  assignments  provided  for,  479. 

right  to  maintain  ejectment  to  oust  mortgagor,  34. 

statute  as  to  mortgages  to  secure  future  advances,  366. 

statutory  provisions  relating  to  foreclosure,  1340. 

usury  in,  633. 

written  authority  to  fill  blanks,  90. 

MASSACHUSETTS, 

adoption  of  Torrens  system  of  registration,  537a. 
assignment  of  debt  without  mortgage  in,  817. 
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MASSACHUSETTS— ConimMeti. 

condition  judgment  recorded  in,  1306. 

ejectment  by  mortgagee  to  oust  mortgagor  before  breach  of  con- 
dition, 35. 

entry  of  satisfaction  of  record,  1011. 

form  of  mortgage,  60. 

legal  estate  and  possession  in  mortgagee,  35. 

mortgage  regarded  as  conveyance  of  fee  to  protect  mortgagee,  35. 

nature  of  a  mortgage  in,  35. 

parol  evidence  to  show  a  mortgage,  300. 

power  of  sale  mortgages  and  trust  deeds  in,  1741. 

provisions  respecting  foreclosure  by  entry  and  possession,  1244. 

redemption  after  entry  to  foreclose,  1051,  1341. 

statute  governing  foreclosure  and  redemption,  1341. 

statute  of  frauds  not  violated  by  parol  evidence  to  show  absolute 
deed  a  mortgage,  300. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1341. 

strict  foreclosure  in,  1574a. 

usury  in,  633. 

writ  of  entry  to  foreclose  mortgage,  1276,  1777. 

written  authority  to  fill  blanks,  90. 

MASTERS, 

appointment  to  ascertain  rights  of  claimants  to  surplus  on  fore- 
closure sale,  1685. 

conduct  of  foreclosure  sale  by  master,  1633. 
MAXIMS, 

once  a  mortgage  always  a  mortgage,  340. 

MECHANIC'S  LIENS, 

assignee  of  lien  as  party  defendant  in  foreclosure,  1425. 

attempt  to  defeat  by  fraudulent  mortgage,  628. 

commencement  of  alteration,  487. 

effect  of  laws  on  priority  of  mortgages,  487. 

exercise  of  right  of  redemption  by  lien  creditor,  1069. 

for  repairs  not  paramount  to  existing  mortgage,  487. 

from  commencement  of  the  work,  487. 

general  view  of  statutes  affecting  priority  of  mortgages,  487. 

mortgage  executed  before  commencement  of  building,  609. 

mortgage  for  obligatory  advances  has  precedence,  370. 

priority  between  mortgages  and  mechanic's  liens,  609. 

priority  with  reference  to  purchase-money  mortgage,  473,  473a. 

proof  requisite  to  establish,  487. 

purchase-money  mortgage  has  precedence,  487. 

subject  to  purchase-money  mortgage,  468. 

transferred  to  surplus  money  after  foreclosure,  1687. 
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MECHANIC'S  luIEtiS— Continued. 

upon  building  distinct  from  land,  487. 

vendor  reserving  legal  title  not  affected  by,  227. 

■what  the  commencement  of  a  building  is,  487. 

MEMORANDA, 

record  of  memoranda  annexed  to  mortgaged  deeds,  507. 

MENTAL  CAPACITY, 

to  execute  mortgage,  103,  103a. 

MERGER, 

acquisition  of  equity  of  redemption  by  mortgage,  870. 

after  transfer  of  mortgage,  870. 
a  release  may  operate  as  assignment,  858. 
assignment  to  subsequent  purchaser,  868. 
at  law  and  in  equity,  848. 
bequest  of  mortgage  to  mortgagor,  860. 
deed  of  quitclaim  from  mortgagee,  859. 
defined,  848. 
doctrine  of,  848-873. 

effect  of  intervening  incumbrance,  848. 
effect  of  merger  of  note  in  judgment  as  payment,  936. 
effect  of  payment  by  purchaser  of  volunteer,  869. 
in  new  security  or  judgment,  862. 
usury  in,  633. 
intention  expressed,  856. 

against  merger,  857. 
intention  governs  as  to,  855. 

proof  of,  855. 
merger  between  successive  mortgages,  871. 
merger  of  note  in  judgment  does  not  extinguish  debt,  936. 
mortgagee  purchasing  and  giving  up  note,  871. 
mortgage  will  not  be  kept  alive  to  aid  in  a  wrong,  863. 

or  in  violation  of  a  trust  relation,  863. 
no  merger  against  pledgor,  870a. 
none  on  assignment  to  co-tenant,  849. 

to  wife  of  mortgagor,  850. 
none  on  marriage  of  mortgagor  and  mortgagee,  851. 
none  when  equitable  estate  has  been  extinguished,  852. 
parol  evidence  of  intention,  861. 

payment  by  one  who  has  warranted  against  incumbrances,  867. 
payment  by  purchaser,  869. 

payment  by  volunteer,  869. 
purchaser  can  not  rely  upon  record  as  showing,  872. 
requirements  for  merger  to  take  place,  848. 
when  assignor  is  estopped  to  claim,  853. 

estopped  by  selling  the  estate  free  of  incumbrances,  854. 
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MERGER — Continued. 

when  debt  is  paid  by  one  bound  to  pay  it,  864. 

■when  mortgage  assigned  to  one  who  has  assumed  it,  865. 

purchase  at  void  foreclosure  sale,  865. 
when  mortgage  paid  by  purchaser  of  equity  of  redemption,  865. 
when  the  property  is  sold  subject  to  the  mortgage,  861a. 
whether  extinguishment  of  equity  or  merger  of  mortgage,  873. 

effect  of  intervening  lien,  873. 

when  mortgage  is  regarded  as  a  lien,  873. 
with  reference  to  right  of  dower,  866. 

MICHIGAN, 

assignment  of  debt  passes  mortgage  in,  817. 

compound  interest  allowed  in,  650. 

deed  absolute  as  mortgage,  36. 

effect  of  omission  of  power  of  sale,  1342. 

entry  of  satisfaction  of  record,  1012. 

mortgagor  has  legal  estate,  36. 

nature  of  a  mortgage  In,  36. 

no  strict  foreclosure  in,  1547b. 

parol  evidence  to  show  a  mortgage,  301. 

power  of  sale  mortgages  and  trust  deeds  in,  1742. 

record  of  assignment  not  notice  to  mortgagor,  480. 

redemption  after  foreclosure,  1051,  1342. 

remedies  for  foreclosure,  1342. 

statute  of  limitations,  fifteen  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1342. 

tender  of  payment  discharges  debt  in,  893. 

MILITARY  OCCUPATION, 

as  ground  for  setting  aside  sale  under  power,  1906a. 

MILLS, 

See  FiXTUEEs. 

equitable  mortgages,  170. 

machinery  in  mills  as  fixtures,  444-451. 

whether  saws  are  fixtures,  447. 

MINES, 

right  of  mortgagor  to  royalties,  670a. 

MINISTERIAL  OFFICERS, 
referees,  1609. 

MINNESOTA, 

adoption  of  Torrens  system  of  registration,  537a. 
entry  of  satisfaction  of  record,  1013. 

evidence  to  show  absolute  deed  a  mortgage  must  be  clear  and  con- 
vincing, 302. 
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MINNESOTA— Continued. 

mortgage  a  lien  merely,  37. 

nature  of  mortgage  in,  37. 

parol  evidence  to  show  a  mortgage,  302. 

power  of  sale  mortgages  and  trust  deeds  in,  1743. 

record  of  assignment  not  notice  to  mortgagor,  473. 

redemption  after  foreclosure,  1051,  1343. 

rule  as  to  personal  liability  on  assumption  of  mortgage,  765a. 

statute  of  limitations,  ten  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1343. 

strict  foreclosure  in,  1548. 

time  within  which  sale  to  mortgagee  may  be  avoided,  1885. 

usury  in,  633. 

MISAPPREHENSION, 

legal  effect  of  registration,  538. 

MISREPRESENTATION, 

estoppel  of  mortgagee  by  misrepresentation,  603. 
ground  for  relief  of  purchaser  at  foreclosure  sale,  1646a. 
ground  for  setting  aside  foreclosure  sale,  1668. 

MISSISSIPPI, 

assignment  of  debt  passes  mortgage  in,  817. 

damages  for  wrongfully  enjoining  sale,  1820. 

entry  of  satisfaction  of  record,  1014. 

jurisdiction  of  foreclosure,  1344. 

modified  common-law  doctrine  prevails,  38. 

mortgagee  has  legal  title  as  security,  38. 

nature  of  mortgage  in,  38. 

no  redemption  after  foreclosure,  1051,  1344. 

parol  evidence  to  show  a  mortgage,  303. 

power  of  married  women  to  mortgage,  118. 

power  of  sale  mortgages  and  trust  deeds  in,  1744. 

reinscription  of  mortgages,  514a. 

statute  of  limitations  in,  1193. 

statutory  provisions  relating  to  foreclosure,  1344. 

usury  in,  633. 

when  right  to  redeem  barred  in,  1145. 

written  authority  to  fill  blanks,  90. 

MISSOURI, 

assignment  of  debt  passes  mortgage  in,  817. 

clear  and  convincing  evidence  to  show  absolute  deed  a  mortgage, 

304. 
compound  interest  allowed  in,  650. 
decree  of  foreclosure  operative  as  bar  to  all  claimant  defendants, 

1345. 
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MISSOURI — Continued. 

entry  of  satisfaction  of  jecord,  1015. 

form  of  mortgage,  61. 

legal  title  in  mortgagee  after  conditions  broken,  S9. 

mortgage  only  security  for  debt,  39. 

nature  of  a  mortgage  in,  39. 

no  redemption  after  foreclosure,  1051,  1345. 

parol  evidence  to  show  a  mortgage,  304. 

power  of  sale  mortgages  and  trust  deeds  in,  1745. 

statute  of  limitations,  ten  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1345. 

statutory  remedies  for  foreclosure  of  mortgages  and  trust  deeds, 

1345. 
strict  foreclosure  not  allowed,  1549. 
usury  in,  633. 

MISTAKES, 

clerical  errors  in  description  of  debt  secured  by  mortgage,  354. 

date  of  acknowledgment,  500. 

defense  of  mistake  as  against  assignee,  1507. 

defense  of  mistake  as  to  quantity  of  land  conveyed,  1506a. 

discharge  made  by,  966-971. 

discharge  of  mortgage  by  mistake  or  through  ignorance  when  as- 
signment was  intended,  970. 

effect  of  mistake  in  advertisement  of  sale,  1851. 

effect  of  mistake  in  amount  recited  in  note  on  right  to  redeem,  1070. 

effect  of  substitution  of  new  mortgage  in  ignorance  of  an  interven- 
ing lien,  971. 

footing  item  of  account,  1120b. 

ground  for  reformation,  97. 

ground  for  relief  of  purchaser  at  foreclosure  sale,  1646a. 

ground  for  setting  aside  foreclosure  sale,  1675. 

in  advertisement  of  sale,  1851. 

in  describing  debt,  354. 

in  drawing  mortgage,  97. 

in  entering  decree  affecting  homestead,  1588. 

injunction  to  restrain  foreclosure  where  there  has  been  a  mistake 
in  satisfaction  of  mortgage,  1447a. 

in  location  of  land,  1675a. 

in  making  discharge  when  assignment  was  intended,  970. 

in  quantity  of  land,  1675a. 

effect  on  purchase-money  mortgage,  506a. 

in  substituting  new  mortgage  when  a  lien  intervenes,  971. 

liability  of  trustee  for  deed  of  trust  for  mistakes  of  judgment,  1771. 

necessity  that  mistake  in  discharge  should  be  one  of  fact,  969. 

only  mistake  of  fact  in  making  discharge  entitles  to  relief,  699. 

opening  account  for  mistake,  1143. 
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MISTAKES— Continiied. 

quantity  or  location  of  land  as  ground  to  avoid  foreclosure  sale, 

1675a. 
recitals  in  affidavit  of  sale,  1905. 

reformation  of  mistake  in  description  of  mortgaged  premises,  1464. 
when  ground  for  setting  aside  foreclosure  sale,  1675. 

MODE  OF  SALE, 

See  FOKECLOSUEB   Sales  Undeb  Dbcbeb  op  Coubt. 

MODIFICATION, 

effect  of  modification  of  power  as  revocation,  1795. 

MONEY, 

necessity  to  validity  of  tender,  901. 
tender  may  be  made  in  what,  901. 

MONTANA, 

entry  of  satisfaction  of  record,  1016. 

mortgagee  in  possession  after  condition  broken,  39a. 

nature  of  a  mortgage  in,  39a. 

mortgagor  entitled  to  possession,  39a. 
parol  evidence  to  show  absolute  deed  a  mortgage,  304a. 
power  of  sale  mortgages  and  trust  deeds  in,  1746. 
statute  of  limitations,  three  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1346. 
statutory  redemption,  1346. 
usury  in,  633. 

MORAL  OBLIGATION, 

consideration  for  mortgage,  610. 

MORTGAGE, 

acknowledgment  of,  83. 
aliens  may  take,  132. 
alteration  of,  94,  95. 

by  mere  stranger  without  effect,  94. 
a  recital  of  the  indebtedness  sufficient,  72. 
assignment  of  without  debt,  805. 
at  law  and  in  equity,  8-16,  59. 
before  foreclosure  in  personal  assets,  700. 
by  absolute  deed  and  agreement  to  reconvey,  241-281. 
by  act  of  Legislature,  178. 
by  assignment  of  contract  of  purchase,  172. 

of  bond,  for  deed,  173. 
by  bonds  pledging  real  estate,  178. 
by  corporation,  124-128. 
by  deposit  of  title  deeds,  179-188. 
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MORTGAGE— Continued. 

by  executor,  102a. 

by  guardian,  102b. 

by  married  ■women,  83. 

by  owner  under  assumed  name,  63. 

by  preemption  of  public  lands,  177. 

by  "undersigned"  valid,  63. 

can  not  be  shown  by  parol  to  have  been  intended  as  sale,  277. 

can  not  be  varied  by  parol,  90. 

change  from  legal  to  equitable  theory  in  United  States,  13. 

common-law  doctrine  of,  11. 

condition  in,  69. 

consideration  named  in,  64. 

construction  of  mortgage  covering  separate  lots  to  secure  distinct 
debts,  356. 

corporation  may  take,  134. 

covenant  for  payment  not  necessary,  72. 

covenant  in,  68. 

of  little  use,  68. 
purchase-money  mortgage,  68. 

date  of  not  essential,  89. 

defectively  executed  by  agent,  169. 

defined,  16. 

delivery  in  escrow,  87. 

delivery  of  essential,  84. 

description  of  debt  secured,  70. 

description  of  premises,  65. 

description  of  the  parties,  63. 

discharge  of,  956-1037. 

distinction  between  legal  estate  and  personal  lien,  15. 

distinguished  from  a  trust,  281,  332. 

distinguished  from  conditional  sale,  241-281. 
equitable,  162-188. 

equitable,  view  of  in  New  York,  13. 
erroneous  description,  when  suflBcient,  66. 
executed  to  be  sold,  when  a  Hen,  86. 

execution  of  mortgage  on  other  property  to  discharge  existing  mort- 
gage, 929. 
filling  blanks  after  execution  of,  90. 
foreclosure  of  is  not  payment,  950-955. 
foreign  corporations,  134a. 
forfeiture  absolute  at  first,  6. 
formal  exactness  not  required,  70. 
form  of,  60. 
for  partial  releases,  79. 
for  payment  of  the  debt,  72. 
for  purchase-money,  468. 
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MORTGAGE — Continued. 
for  support,  388-395. 
for  support,  assignment  of,  803. 
habendum  oflBce  of,  67. 
history  of  development  of  law,  1-16. 
how  it  differs  from  a  deed,  60. 
informal,  and  agreements  to  give,  163. 
in  mortgage  to  corporation,  67. 
in  nature  of  the  Welsh  mortgage,  3. 
insurance  clause,  78. 
interest  at  higher  rate  after  default,  74. 
legal  capacity  to  execute,  102. 
literal  exactness  not  required,  70. 
loss  of  before  recording,  100. 
made  payable  upon  default,  75. 
made  under  fictitious  name,  81. 
married  woman  may  take,  133. 

may  be  made  to  continue  after  discharge  of  mortgage,  68a. 
mode  of  executing  power,  130. 
mortgagee  not  protected  when  negligent,  93. 
mortgagee's  legal  title  is  only  for  protection,  58. 
mortgagor  estopped  to  object,  92. 
mortgagor's  possession,  80. 
must  give  reasonable  notice  of  debt,  70. 
national  bank  may  take  as  additional  security,  134. 
nature  of  in  the  different  states,  17-59. 
not  a  mere  security,  12. 

not  an  alienation  within  terms  of  insurance  policy,  442. 
note  not  executed  with  the  mortgage,  70. 

and  mortgage  construed  together,  71. 

subsequently  executed,  70. 
not  of  a  mere  possibility,  136. 
not  within  terms  of  mortgage,  157. 
of  accessions  to  mortgaged  property,  149. 
of  a  devisee's  interest,  136. 

of  after-acquired  property  of  railroads,  154,  156. 
of  a  mortgage,  138,  139. 
of  an  option  to  purchase,  1S6. 
of  an  unassigned  right  of  dower,  136. 
of  any  kind  of  interest  in  real  property,  136. 
of  any  vested  contingent  or  future  interest,  137. 
of  bond  or  agreement  for  title,  136. 
of  building  may  pass  the  land,  142. 
of  certificate  of  purchase  of  public  lands,  176. 
of  crops  not  sown,  151. 
of  equitable  right  of  action,  159. 
of  fixtures  severed  from  realty,  144. 
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MORTGAGE — Continued. 

of  future  earnings  of  corporation,  160. 

of  growing  wood  or  timber,  145. 

of  house  moved  from  mortgaged  land,  143. 

of  improvements,  146,  147. 

of  indemnity,  379-387. 

of  moiety  by  tenant  In  common,  141. 

of  mortgagor's  interest  whatever  it  may  be,  138. 

of  partial  interest  in  contract,  175. 

of  partnership  real  estate,  119-123. 

of  part  owner  may  cover  entire  interest,  141. 

of  premises  leased  is  an  assignment  of  the  reversion,  774. 

of  products  of  the  soil,  150. 

of  rents,  140. 

omission  of  mortgagee's  name,  63. 

once  a  mortgage  always  a  mortgage,  340. 

parol  evidence  to  identify,  63. 

parol  evidence  to  prove,  282-342. 

payment  of,  886-942. 

payment  of  taxes,  77. 

power  to  execute,  129. 

principles  of  construction,  101. 

provision  as  to  interest,  73. 

recital  of  debt  sufficient,  72. 

redelivery  of  for  new  obligation,  362. 

redemption  of,  1038-1113. 

reforming  a  mortgage,  97-99. 

registration  of,  456-537. 

revivor  of,  943-949. 

sealing  is  essential,  81. 

securing  debt  to  another  besides  the  mortgagee,  170. 

signing  is  requisite,  81. 

special  provisions,  79. 

statutory,  178. 

statutory  forms  of,  61. 

subject  to  existing  liens,  158. 

subsequent  acceptance  of,  85. 

substance  and  not  form  regarded,  69. 

summary  as  to  nature  of  a  mortgage,  58. 

the  debt  secured  by,  343-395. 

the  different  theories  of,  14. 

practical  distinctions  between,  15. 
the  mortuum  vadium,  4. 
time  of  payment  of  debt,  75. 
to  joint  mortgagees,  135. 
to  partnership  in  firm  name,  63. 
to  secure  future  advances,  364-378. 
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uncertainty  in  description,  66. 

unknown  under  feudal  system,  5. 

used  by  the  Anglo-Saxons,  1. 

usurious,  633-663. 

void  and  voidable,  610-632. 

what  fixtures  covered  by,  428-452. 

what  may  be  the  subject  of,  136-161. 

when   incident  to   franchise,   155. 

when  rate  of  interest  not  named,  74. 

when  reformed  to  convey  a  fee,  67. 

when  right  to  redeem  is  barred,  1144-1173. 

when  right  to  foreclose  accrues,  1174-1191. 

whether  mortgages  for  support  are  strictly  mortgages,  388. 

who  may  make,  102-130. 

who  may  receive  payment  of,  956-965. 

who  make  take,  131-135. 

witness  to,  82. 

necessary  as  between  parties,  83. 
words  "successors  and  assigns"  not  necessary,  67. 
written  authority  essential  to  filling,  91. 

otherwise  In  a  few  states,  91. 

MORTGAGEE, 

at  common  law  has  legal  estate,  11. 

duty  to  resort  to  property  mortgaged,  678. 

enforcement  of  mortgages  where  mortgagee  has  other  security,  728. 

filling  in  name  after  execution,  90,  91. 

his  right  of  possession  in  the  several  states,  17-59. 

insurable  interest  of,  397. 

a  purchaser  within  the  recording  acts,  459. 

but  not  when  the  mortgage  secures  a  preexisting  debt,  459. 

equitable  lien  of,  upon  insurance,  402. 

further  time  is  a  good  consideration,  459. 

insurance  obtained  by,  418-421. 

loss  payable  to,  406-410. 

when  liable  as  insurer,  416. 
mortgagor's  personal  liability  to,  677. 
mortgagor's  possession  not  adverse  to,  672. 
not  liable  to  ejectment  by  mortgagor,  674. 

to  mortgagor  in  trespass,  675. 
purchase  of  premises  at  sale  under  trust  deeds,  1876,  1876a. 
remedy  of,  for  injury  by  mortgagor,  695. 

for  permanent  injuries  by  stranger,  695a. 

for  wilful  injury  done  the  security,  696. 

right  does  not  pass  to  purchaser  at  foreclosure  sale,  695. 

when  action  on  the  case  is  the  proper  remedy,  696. 
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right  of  action  for  waste,  687-691. 

rights  of  junior  mortgagee  where  senior  mortgage  in  form  of  abso- 
lute deed,  732. 
right  to  purchase  at  foreclosure  sale,  1614a,  1635. 
sale  set  aside  at  his  instance,  1670a. 
title  to  mortgaged  premises,  699. 
title  under  laws  of  Illinois,  27. 
His  Bights  and  Liabilities,  699-734. 
but  may  be  by  stranger,  703. 
can  not  be  disseised  by  mortgagor,  703. 
has  remedies  of  owner  for  the  enforcement  of  the  debt,  702. 
his  interest  personal  assets,  before  foreclosure,  700. 
interest  passes  to  his  executor  or  administrator,  700. 

can  not  be  levied  upon  or  attached,  701. 
joint  tenants  when  debts  secured  are  first,  704. 
may  maintain  ejectment  in  some  states,  702. 
not  in  general  sense  owner  of  the  property,  699. 

at  least  before  he  has  taken  possession,  699. 
partition  when  a  specific  part  of  common  property  is  mortgaged, 

706a. 
tenants  in  common  where  debts  secured  are  due  to  them  severally, 

704. 
the  interest  of  a  beneficiary  in  trust  deed  can  not  be  levied  upon, 

701. 
when  bound  by  partition  between  mortgagors,  706. 
when  entitled  to  possession,  702. 

when  in  possession  after  default  can  not  be  ejected,  702. 
when  may  have  partition,  705,  706. 
His  Rights  Against  Mortgagor,  707-721. 
acquiring  tax  title,  714. 

agent  of  can  not  acquire  tax  title  and  hold  against  him,  714a. 
an  essential  party  to  proceedings  affecting  his  rights,  709. 
a  purchaser  to  extent  of  his  claim,  710. 
can  not  be  divested  of  possession  until  payment,  715,  716. 

rule  otherwise  in  Michigan,  717. 
ejectment  by,  against  mortgagor  after  maturity,  719. 
entitled  to  whole  security,  707. 

an  award  of  damages  to  property,  708. 
balance  after  sale  for  taxes,  708. 
forcible  entry  and  detainer  by,  against  mortgagor,  720. 
in  possession  may  maintain  trespass  for  mesne  profits,  721. 
may  acquire  any  title  adverse  to  mortgagor,  711. 
although  in  possession,  712. 
limitation  of  this  right,  713. 

may  purchase  on  judgment  for  another  debt,  712. 
may  purchase  at  tax  sale,  713. 
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may  purchase  mortgagor's  equity,  711. 
may  redeem  from  tax  sale,  714. 
when  not  his  duty  to  pay  the  taxes,  714. 
writ  of  entry  by,  to  recover  possession,  718. 
Bis  Liability  to  Third  Persons,  722-734. 

can  not  release  to  prejudice  of  surety,  724. 

nor  to  prejudice  of  junior  mortgagee,  725, 
death  of  effect  on  foreclosure  suit,  1584. 
for  release  of  mortgagor  from  personal  liability,  727. 

can  not  change  terms  of  mortgage  as  against  subsequent  mort- 
gagee, 730,  732. 

doctrine  of  marshalling  one  of  equity,  728. 
for  application  of  other  security,  728. 
proof  of  claim  in  bankruptcy,  729. 
proving  claim  must  release  security,  729. 
vsrhen  homestead  is  included  in  mortgage,  731. 
for  releasing  part  of  security  virithout  payment,  722. 
his  remedies  for  enforcing  mortgage,  1215-1236. 
junior  may  redeem,  1064. 

junior  mortgagee's  rights,  725,  730,  732,  733,  756. 
knowing  that  parts  of  the  land  have  been  conveyed  or  mortgaged, 

722. 
lease  by  mortgagee  in  possession,  783. 
legal  interest  of  after  assignment,  818,  819. 
liability  to  account  for  rents  and  profits,  1114-1143. 
owner  of  one  lot  may  have  amount  on  his  lot  declared,  733. 
principal  creditor  entitled  to  surety's  mortgage,  726. 
provision  for  release  of  parts  at  fixed  prices,  722. 
purchasing  equity  of  redemption,  when  a  merger,  871. 
when  notice  of  others'  rights  affects,  723. 
when  entitled  to  rents  of  mortgaged  premises,  772-775. 
when  estopped  to  assert  mortgage,  734. 

whether  he  can  be  compelled  to  assign  on  payment,  792,  793. 
whether  liable  for  acts  of  receiver,  1537a. 
whether  liable  for  rent  of  leasehold  estate,  785. 
Buying  at  Foreclosure  Sale  Under  Decree,  1636. 
court  more  ready  to  open  sale,  1671. 
generally  no  objection  to,  1636. 
no  deed  necessary  to  pass  title,  1660. 
Buying  Under  Power  of  Sale,  1876-1888. 
accountability  of  mortgagee,  1876a. 
authority  a  question  for  jury,  1879. 
fees  for  selling,  1924. 
generally  not  allowed  to  buy,  1876. 
indirect  purchase  in  behalf  of  mortgagee,  1879. 
less  strictness  than  in  case  of  trustee,  1881. 


GENERAL   INDEX  81'? 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 

MORTGAGEE— Continwed. 

liability  for  wrongful  exercise  of  power  of  sale,  1907,  1909. 

may  deed  to  himself,  1892. 

may  purchase  of  mortgagor,  1876. 

may  purchase  of  purchaser,  1876 

no  restriction  when  the  sale  is  judicial,  1S82. 

not  entitled  to  compensation  for  selling,  1923. 

partners  of  mortgagee  can  not  purchase,  1876. 

pledgee  of  mortgage  can  not  purchase,  1876. 

precludes  subsequent  sale,  1876. 

provision  in  mortgage  enabling,  1883. 

purchase  voidable  though  no  fraud  be  shown,  1877. 

relief  on  application  of  mortgage,  1876. 

right  of  mortgagor  to  disaffirm,  1876. 

right  to  avoid  waived  by  delay,  1885. 

rule  applies  to  mortgagee's  solicitor,  1878. 

or  agent,  1879. 
rule  has  no  application  to  subsequent  mortgagee,  1884. 
sale  by  unlicensed,  1915a. 
sale  voidable  only,  1876. 

MORTGAGOR, 

can  not  renounce  right  of  redemption  in  mortgage,  251. 
in  possession  tenant  at  sufferance,  719. 
Insurance  by,  for  the  benefit  of  mortgagee,  400. 
interest  of  insurable,  397. 

how  long  it  remains  so,  398. 
parties   defendant  where  equity   conveyed   under  false  representa- 
tions, 1404. 
provision  for  his  retaining  possession,  80. 
the  legal  owner  except  as  to  the  mortgagee,  11. 
validity  and  effect  of  lease  by  mortgagor,  776. 
when  bound  by  mortgage  by  another,  138a. 
when  estoppel  to  take  advantage  of  irregular  execution,  92. 
where  his  interest  is  regarded  as  the  legal  estate,  IS. 
Bis  Rights  and  Liabilities,  664-698. 

action  for  damages  against  mortgagee  not  in  possession,  675a. 
agreement  that  he  may  retain  possession,  667. 

as  modified  by  statute,  669. 

his  possession  not  adverse  to  mortgagee,  672. 

his  right  to  rents  and  profits  while  in  possession,  670. 

may  be  implied,  when,  668. 

mortgagee  has  no  right  to  rents  before  taking  possession,  670. 

need  not  be  in  mortgage,  668. 

remedy  of  to  recover  possession  from  mortgagee,  673. 

royalties  of  coal  mine,  right  to,  670a. 

whether  liable  to  mortgagee  for  rent,  671. 

52 — Jones  Mtg. — Vol.  III. 
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agreement  that  mortgagee  may  sell,  676. 

bill  to  redeem  Is  his  remedy,  674. 

can  not  maintain  ejectment  against  mortgagee,  674. 

can  not  maintain  trespass  against  mortgagee,  675. 

can  not  set  up  tax  title  against  mortgagee,  680. 

damages  under  right  of  eminent  domain,  as  to  mortgagee,  681a. 

effect  of  release  of  part  of  premises  by  mortgage,  678a. 

equitable  estoppel  to  deny  validity  of  mortgage,  683. 

has  perfect  right  to  convey  his  equity,  676. 

his  covenant  of  warranty  not  destroyed  by  bankruptcy,  682. 

his  equity  of  redemption  may  be  sold  on  execution,  665, 

his  improvements  are  subject  to  mortgagee,  681. 

his  personal  liability  to  mortgage,  677. 

his  right  of  possession  against  mortgagee,  667. 

where  a  tenant  at  will  of  mortgagee,  667. 
his  right  of  possession  as  against  third  persons,  664. 
his  widow  entitled  to  dower  in  equity  of  redemption,  666. 
injunction  to  restrain  mortgagee  from  doing  injury,  675a. 
in  Massachusetts  damages  assessed  to  mortgagor,  681a. 
is  estopped  to  deny  his  title,  682. 
may  dispose  of  the  products  of  the  land,  664. 
may  recover  for  waste  against  stranger,  664. 
mortgagee  may  hold  tax  title  against  mortgagor,  680. 
no  covenant  to  pay  implied  by  mortgage  in  some  states,  678. 
not  allowed  for  improvements  against  mortgagee,  681. 
recitals  may  not  be  evidence  of  existing  debt,  678. 
released  without  extinguishing  mortgage,  983. 
right  to  have  property  applied  to  debt,  678a. 
rule  does  not  apply  as  to  a  title  wrongfully  acquired,  679. 
subsequently  acquired  title  of  inures  to  mortgagee's  benefit,  679. 
Waste  by  Mortgagor,  684-698. 

absence  of  as  ground  for  setting  aside  sale,  1676. 

death  of  does  not  revoke  power,  1792,  1794. 

death  of,  effect  on  foreclosure  suit,  1584. 

effect  of  death  on  decree  of  sale,  1608,  1653. 

guardian  mortgagor,  1676. 

his  abuse  of  license  to  cut  wood,  693. 

his  removal  of  timber  already  cut,  684,  685. 

his  right  to  emblements,  697. 

his  right  to  wood  for  his  own  fires,  694. 

injunction  against,  684-636. 

cutting  timber,  removing  fixtures,  etc.,  684. 
in  possession  entitled  to  the  rents,  771,  1120. 
lease  by,  after  mortgage,  776. 

liability  of,  to  action  for  injury  to  property,  695,  696. 
may  have  license  to  cut  wood,  692. 


GENERAL   INDEX  819 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §|  663a-1442c;  3,  §§  1443-1940.] 

MORTGAGOR— Continued. 

may  purchase  at  sale  under  power,  1887. 

may  waive  right  to  emblements,  698. 

mortgagee  may  claim  timber  cut  in  hands  of  purchaser,  689. 

must  account  for  any  sum  received,  691. 

no  right  of  action  after  payment,  699. 
not  bound  by  stipulation  not  to  redeem,  1039. 
one  holding  relation  of  surety  of  mortgage  debt  may  ask  for,  684. 
release  from  personal  liability,  727. 
right  but  not  duty  of  mortgagee  to  enjoin  waste,  686. 
surplus  from  sale  after  death,  real  estate,  1695. 
trespass  for  waste  in  cutting  wood  or  timber,  687. 

this  action  must  be  after  condition  broken,  687. 
upon  death  of,  no  proof  required  against  his  estate,  1222. 
when  remedy  in  damages  is  made  Inadequate,  684. 
when  replevin  for  timber  cut  may  be  had,  688. 

MORTUM  VADIUM, 
generally,  2,  4, 

MOTIVE  POWER, 

machinery  as  fixtures,  446. 

MULTIFARIOUSNESS, 

none  in  bill  to  foreclose  several  mortgages,  1083,  1458. 

MULTIPLICITY  OF  SUITS, 

right  of  mortgagee  to  pursue  remedies  concurrently  or  successively, 
1216. 

MUNICIPAL  CORPORATIONS, 

authority  of  officers  to  discharge  mortgages,  964c. 
city  owner  of  waterworks  as  necessary  party  defendant  in  fore- 
closure, 1396a. 
may  mortgage  its  land,  124. 
officers  as  parties  plaintiff  in  foreclosure,  1392. 
sales  under  trust  deeds  at  city  hall,  1850. 

MUTILATION, 

effect  of  mutilation  of  mortgage  records,  526. 


N. 
NAMES, 

clerical  error  as  to  in  foreclosure  suit,  1464. 
mortgage  to  person  under  assumed  name,  101b. 
sufficiency  in  notice  of  sale  under  trust  deed,  1843. 
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NATIONAL  BANKS, 

except  as  security  for  prior  loans,  134. 
proliibited  from  taking  mortgages,  134. 
right  to  exact  usury,  633. 

NATURE  OP  A  MORTGAGE, 

at  law  and  in  equity,  8-16. 

generally,  159. 

in  the  different  states,  17-59. 

NAVIGATION  COMPANIES, 

implied  powers  to  mortgage,  124. 

NEBRASKA, 

entry  of  satisfaction  of  record,  1017. 

mortgage  barred  when  debt  barred,  1207. 

mortgage  creates  lien  and  vests  no  title,  40. 

nature  of  a  mortgage  in,  40. 

no  redemption  after  foreclosure,  1051,  1347. 

parol  evidence  to  show  a  mortgage,  305. 

power  of  sale  mortgages  and  trust  deeds  in,  1747. 

record  of  assignment  not  notice  to  mortgagor,  473. 

statute  of  limitations,  ten  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1347. 

strict  foreclosure  in,  1550. 

true  doctrine  of  policy  of  state  toward  strict  foreclosure,  1550. 

usury  in,  633. 

NEGLIGENCE, 

as  affecting  priority,  604-609. 

basis  of  constructive  notice,  572. 

effect  to  defeat  subrogation,  874f. 

in  canceling  a  mortgage  and  taking  a  new  one,  605. 

in  dealing  with  mortgaged  property,  605. 

in  taking  one  of  several  notes  secured,  606. 

is  not  fraud,  but  evidence  of  it,  604. 

NEGLIGENCE  AFFECTING  PRIORITY, 
agreements  fixing  priority,  608. 
between  simultaneous  mortgages,  607a. 
evidence  of  fraud,  604. 

loss  of  priority  by  release  or  satisfaction,  605. 
priority  between  mortgages  and  mechanics  liens,  609. 
priority  between  notes  secured  by  same  mortgage,  606. 

between  unrecorded  mortgages,   607. 
renewal  or  substitution  of  mortgages,  604a. 

NEGOTIABLE  INSTRUMENTS, 

See  Bills  and  Notes;  Notes. 
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NET  EARNINGS, 

mortgage  of  future  net  earnings  of  corporation,  160. 

NEVADA, 

entry  of  satisfaction  of  record,  1018. 
mortgage  barred  when  debt  barred,  1207. 
nature  of  a  mortgage  in,  41. 

title  in  mortgagor  till  breach,  of  condition,  41. 
parol  evidence  to  show  a  mortgage,  S06. 
power  of  sale  mortgages  and  trust  deeds  in,  1748. 
preponderance  of  evidence  suflicient  to  show  absolute  deed  a  mort- 
gage, 306. 
redemption  after  foreclosure,  1015,  1348. 
rtatute  of  limitations,  four  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1348. 
usury  in,  633. 

NEW  HAMPSHIRE, 

assignment  of  debt  passes  mortgage,  817. 

effect  of  want  of  subscribing  witnesses,  42. 

entry  of  satisfaction  of  record,  1019. 

mortgagee  has  legal  estate  and  right  of  possession,  42. 

mortgage  for  future  advances  in,  366. 

mortgage  for  support,  how  regarded,  388. 

nature  of  a  mortgage  in,  42. 

notice  of  foreclosure  by  entry  and  possession,  1241. 

parol  evidence  to  show  a  mortgage,  307. 

power  of  sale  mortgages  and  trust  deeds  in,  1749. 

provisions  for  foreclosure  by  entry  and  possession,  1241-1243. 

redemption  after  entry  to  foreclose,  1051,  1349. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1349. 

usury  in,  633. 

writ  of  entry  to  foreclose  mortgage,  1278. 

NEW  JERSEY, 

clear  evidence  necessary  to  show  absolute  deed  a  mortgage,  308. 

dual  character  of  mortgage,  43. 

entry  of  satisfaction  of  record,  1020. 

mortgagee  has  legal  estate  and  right  of  possession,  43. 

nature  of  a  mortgage  in,  43. 

no  redemption  after  foreclosure,  1051,  1350. 

parol  evidence  to  show  a  mortgage,  308. 

power  of  sale  mortgages  and  trust  deeds  in,  1750. 

rules  as  to  tender  of  payment  in,  892. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1350. 

strict  foreclosure  in,  1550a. 

usury  in,  633. 

when  right  to  redeem  barred  in,  1145. 
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NEW  MEXICO, 

absolute  deed  construed  as  mortgage.  43a. 
entry  of  satisfaction  of  record,  1021. 
mortgage  merely  security  for  payment  of  debt,  43a. 
mortgagor  entitled  to  possession,  43a. 
nature  of  a  mortgage  in,  43a. 

preponderance  of  evidence  sufficient  to  show  absolute  deed  a  mort- 
gage, 308a. 
provisions  respecting  meclianics'  liens  in,  510. 
usury  in,  633. 

NEW  PARTIES, 

addition  after  rendition  of  decree,  1442. 
may  be  joined  in  foreclosure  suit,  1441,  1442. 
substitution  in  foreclosure,  1442a. 
to  suits  for  foreclosure,  1442. 

NEW  PROMISE, 

See  Acknowledgment. 

operative  as  acknowledgment  to  revive  debt,  1196. 
whether  binding  on  subsequent  grantee,  1196. 

NEWSPAPER, 

change  of  name,  1612. 
publication  of  notice  of  sale,  1612. 

under  deeds  of  trust,  1827-1838. 

NEW  TRUSTEES, 

appointment  under  deeds  of  trust,  1774. 

NEW  YORK, 

adoption  of  Torrens  system  of  registration,  537a. 

assignment  of  debt  passes  mortgage  in,  817. 

entry  of  satisfaction  of  record,  1022. 

mortgage  merely  a  security,  44. 

nature  of  a  mortgage  in,  44. 

no  redemption  after  foreclosure,  1051,  1351. 

parol  evidence  to  show  a  mortgage,  309. 

power  of  sale  mortgages  and  trust  deeds  in,  1751. 

record  of  assignment  not  notice  to  mortgagor,  480. 

redemption  barred  in  ten  years  in,  1147. 

remedy  of  foreclosure  equitable  in  its  nature,  1351. 

right  of  mortgagee  to  possession  after  default,  44. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1351. 

strict  foreclosure  in,  1551. 

tender  of  payment  discharges  debt  In.  893. 

usury  in,  633. 
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NONINQUIRY  CLAUSE, 

in  foreclosure  deeds,  1900. 

NONRESIDENT, 

no  deficiency  judgment  against,  1716. 
assignment  of  debt  passes  mortgage  in,  817. 
doctrine  of  notice  under  the  registry  laws,  573. 

NORTH  CAROLINA, 

entry  of  satisfaction  of  record,  1023. 

mortgagee  the  legal  owner,  45. 

nature  of  a  mortgage  in,  45. 

no  redemption  after  foreclosure,  1051,  1352. 

parol  evidence  to  show  a  mortgage,  310. 

power  of  sale  mortgages  and  trust  deeds  in,  1752. 

protection  of  dower  on  sale  of  mortgaged  property,  666. 

right  of  second  mortgagee  to  buy  in  at  sale,  1884. 

statute  of  limitations,  ten  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1352. 

strict  foreclosure  in,  1552. 

usury  in,  633. 

when  right  to  redeem  barred  in,  1145. 

written  authority  to  fill  blanks,.  90. 

NORTH  DAKOTA, 

clear  and  convincing  evidence  necessary  to  show  absolute  deed  a 
mortgage,  310a. 

declarations  of  parties  as  evidence  to  show  absolute  deed  a  mort- 
gage, 310a. 

entering  discharge  of  record,  1023a. 

form  of  mortgage,  61. 

jurisdiction  in  foreclosure,  1352a. 

mortgage  as  lien  before  and  after  default,  45a. 

mortgagor  has  right  of  possession,  45a. 

nature  of  a  mortgage  in,  45a. 

parol  evidence  to  show  a  mortgage,  310a. 

power  of  sale  mortgages  and  trust  deeds  in,  1752a. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1352a. 

usury  in,  633. 

NOTARY  PUBLIC, 

disqualification  to  acknowledge  mortgage  by  interest  or  relation- 
ship, 497. 
power  to  acknowledge  mortgages,  496. 
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NOTES, 

action  on  note  without  foreclosure,  1220. 

allegations  of  renewal  of  note  in  bill  to  foreclose,  1468. 

assignee  of  mortgage  note  as  plaintiff  in  foreclosure,  1377. 

assignee  of  note  as  defendant  in  foreclosure,  1427. 

assignment  of  mortgage  and  delivery  of  note,  807. 

assignment  of  mortgage  securing  negotiable  note,  834. 

assignment  of  mortgage  securing  overdue  or  non-negotiable  note, 
841. 

assignment  of  mortgage  without  note,  804-807,  817-822. 

consideration  of  new  note,  933. 

description  in  mortgages,  349. 

description  of  all  particulars  not  necessary,  350. 

description  of  note  according  to  tenor  and  effect,  349. 

description  of  note  in  mortgage,  S49. 

destroyed  and  new  note  given,  353. 

effect  of  acceptance  of  note  for  payment  of  interest,  926a. 

effect  of  material  alteration,  353. 

effect  of  recording  assignment  of  mortgage  securing  negotiable  in- 
strument, 481a. 

effect  of  renewal  of  note  for  which  mortgage  is  indemnity,  934. 

effect  of  substitution  of  another  note  to  satisfy  mortgage,  927. 

effect  on  security  of  new  note  for  interest,  932. 

effect  on  security  of  note  given  for  different  amount  payable  at  dif- 
ferent time,  931. 

effect  to  extinguish  debt  of  surrender  of  original  note  and  marking 
it  paid,  933. 

foreclosure  of  several,  some  not  due,  1478. 

holder  of  one  of  several  notes  secured  as  plaintiff  in  suit  to  foreclose, 
1378. 

incorporating  additional  loan  in  new  note,  930. 

indorser  of  note  as  defendant  in  foreclosure,  1434. 

is  evidence  of  amount  of  debt,  351. 

joint  and  several,  parties  to  foreclosure  suit,  1432. 

maker  of  note  secured  as  defendant  in  foreclosure,  1431a. 

must  be  produced  on  foreclosure,  71. 

negotiable  before  due  not  subject  to  equities,  834,  1487. 
overdue  subject  to  equities,  841. 

new  note  for  different  amount,  931. 
for  interest,  932. 

new  note  not  a  discharge  as  to  subsequent  purchaser,  925. 

note  and  mortgage  construed  together,  S51. 

note  controls  in  case  of  conflict  with  mortgage,  351. 

not  essential  to  validity  of  mortgage,  71,  353. 

order  of  payment  under  sale  contracts,  202. 

parol  evidence  to  identify,  71,  352. 

prima  facie  evidence  when  produced,  1469a. 
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NOTES—Continued. 

priority  as  between  principal  and  Interest  In  application  of  proceeds 

on  foreclosure  sale,  1705a. 
priority  between  notes  secured  by  the  same  mortgage,  606. 
production  In  suit  to  foreclose,  1469a. 
proof  of  In  foreclosure  suit,  1469. 
renewal  does  not  affect  security,  355. 
renewal  of  note  for  which  mortgage  is  indemnity,  934. 
renewal  of  should  be  alleged  In  bill  to  foreclose,  1468. 
secondary  evidence  of  note,  1469a. 
secured  by  express  lien,  order  of  payment,  236. 
secured  construed  with  mortgage,  71. 
should  be  produced  in  foreclosure  suit,  1308,  1469a. 
substituted  in  place  of  original  note  secured,  925-927. 
surrender  of,  983. 

variance  between  note  and  description  thereof  in  mortgage,  350. 
when  declared  void  for  alteration,  1469a. 
when  mortgage  is  held  by  two  or  more  jointly,  958. 

NOTICE, 

See  CoNSTEUCTivE  Notice;  Implied  Notice;  Lis  Pendens. 

adjournment  of  foreclosure  sale,  1634. 

application  for  appointment  of  receiver,  1526a. 

assignee  chargeable  with  notice  of  adverse  possession,  835b. 

assignment  of  mortgage,  791. 

before  payment  of  consideration,  555. 

burden  of  proof  of  notice  of  unrecorded  or  defectively  recorded 

mortgage,  522. 
defects  in  title  prior  to  mortgage,  1646. 
effect  of  immaterial  inaccuracies  in  notice  of  sale,  1839. 

in  designating  place  of  sale  under  trust  deed,  1845. 
effect  of  indefiniteness  in  notice  of  foreclosure  sale,  1612. 
effect  of  notice  to  mortgagee  of  subsequent  lien,  981. 
election  to  foreclose  for  default  of  condition,  1182a. 
examination  of  records  for  incumbrances  against  prior  unrecorded 

conveyances,  541. 
mortgagee  entitled  to  notice  of  claims  to  surplus,  1930. 
necessity  of  notice  of  reference,  1467. 
of  partnership  equities,  119. 
of  separate  defeasance  by  record,  254. 

by  possession,  255,  600.    , 

by  registration,  456-537. 

takes  effect  from  filing  deed  for  record,  504. 
payment  of  mortgage,  890. 
payment  to  effect  redemption,  1071. 

personal  notice  of  sale  under  power  of  sale  mortgage,  1821-1826. 
possession  as  notice,  586-601. 
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posting  for  sales  under  deeds  of  trust,  1837. 

postponement  of  adjournment  of  sale  under  trust  deed,  1874, 

prerequisite  to  mortgagee's  riglit  to  collect  rents,  772. 

publication  of  notice  of  foreclosure  sale,  1612. 

purchaser  without  actual  notice  of  unrecorded  assignment,  820. 

recitals  in  notices  of  foreclosure  sale,  1612. 

record  as  notice  of  contents  of  mortgage,  524. 

record  Is  constructive  notice,  523. 

of  contents  of  deed,  523-529. 
record  of  all  facts  ascertainable  by  actual  examination  of  record, 

524. 
record  of  assignment  of  mortgage  as  notice  to  mortgagor,  480. 
registration  under  Torrens  system,  537e. 
sale  on  foreclosure  under  decree  of  court,  1612. 
subsequent  deeds  on  foreclosure  sale,  1624, 
subsequent  records  are  not,  to  prior  mortgagee,  530,  723. 
sufficiency  of  notice  of  foreclosure  by  entry  and  possession  under 

New  Hampshire  practice,  1241. 
to  occupant  of  premises  under  power  of  sale  mortgage,  1823a. 
to  prior  incumbrancer  of  claim  of  junior  incumbrancer,  1691a. 
to  purchaser  of  defects  in  title  at  foreclosure  sale,  1898. 
to  purchaser  when  deed  does  not  refer  to  sale  note,  203. 
validity  of  sale  where  notice  not  given,  1906. 
waiver  by  mortgagor  under  power  of  sale  in  mortgage,  1824a. 
want  of  notice  as  ground  for  injunctive  relief,  1810. 
when  mortgagee  affected  with  notice  of  equity  of  purchaser  of  part 

of  mortgaged  premises,  723. 
when  purchaser  has  actual  knowledge  dispensing  with  record,  254. 
when  record  of  mortgage  becomes  operative,  504. 
As  Affecting  Priority  Under  Registry  Acts,  538-542. 
any  other  notice  is  limited,  538. 
is  notice  to  all  the  world,  538. 
notice  of  a  void  deed  Is  without  effect,  5S8. 

actual  notice  does  not  avail  against  record,  539. 

doctrine  of  is  for  prevention  of  fraud,  538. 

examination  of  record,  541. 

exception  in  some  states,  539. 

for  incumbrances  not  of  record,  541. 

ground  of,  538. 

of  secret  trust,  542. 

policy  of,  538, 

practical  effect  of,  540. 

recitals  in  deeds  are  notice,  541.  * 

record  does  not  avail  when  there  is  actual  notice,  540. 
under  the  registry  acts,  538. 
Actual,  543-559. 

ambiguous  or  Inconsistent  description,  552. 


GENERAL   INDEX  837 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 

NOTlCE-^/ontinued. 

anything  that  an  Intelligent  man  should  act  upon,  547. 

attaching  creditor  without  notice  of  unrecorded  deed,  559. 

burden  of  proof  upon  the  person  who  charges  notice,  554. 

deed  not  in  the  line  of  title,  550. 

degrees  of  actual,  544-546. 

different  kinds  of,  actual,  implied,  constructive,  543. 

does  not  imply  actual  knowledge,  544. 

from  inadequate  price,  547. 

has  effect  if  received  before  completion  of  trade,  555. 

includes  means  of  knowledge,  545. 

inquiry  must  be  prosecuted  by  reliable  information,  551. 

Inquiry  must  be  prosecuted  with  diligence,  552. 

mortgage  with  non-negotiable  note  given  before  notice,  556. 

must  be  sufilclent  to  make  Inquiry  upon,  548. 

notice  implied  by  circumstances,  545. 

of  intention  of  owner  to  execute  a  lien,  549. 

of  outstanding  equitable  Interest,  550. 

one  with,  may  acquire  good  title  from  one  without,  557. 

one  without,  may  acquire  good  title  from  one  with,  558,  559. 

payment  of  part  of  purchase-money  before  notice,  556. 

presumption  of  notice  rebutted  by  showing  due  Inquiry,  553. 

rumor  or  suspicion  Is  not,  546. 

what  Is  sufficient  to  put  purchaser  upon  inquiry,  547. 
Implied,  560-570. 

agent  acting  for  himself,  not  for  his  principal,  566. 

arises  out  of  relation  of  party  without  notice  with  party  with  no- 
tice, 560. 

knowledge  that  land  Is  partnership  property,  569. 

must  be  brought  home  to  oflScers,  570. 

must  be  in  same  transaction,  562. 

must  be  matter  material  to  transaction,  563. 

notice  to  principal,  from  notice  to  agent,  560. 

not  implied  out  of  relationship  of  husband  and  wife,  567, 

purchaser  from  one  of  two  joint  owners  chargeable  with  notice  of 
other's  interest,  568. 

to  affect  corporation,  570. 

upon  what  principle  doctrine  rests,  561. 

when  agent  is  employed  by  both  parties,  564. 

when  agent  is  guilty  of  fraud,  566. 

when  agent  is  the  mortgagor,  565. 
Constructive,  571-582. 

from  conveyance  subject  to  mortgage,  581. 

from  recital  in  a  prior  deed  that  sale  was  upon  credit,  576,  578. 

from  recitals  in  deeds,  574. 

from  sale  of  mortgaged  premises  in  parcels,  577. 

involving  rule  of  inversion  of  alienation,  577. 
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NOTICE— ^Continued. 

general  principles,  571. 

is  imputed  upon  strict  legal  inferences,  571. 
on  ground  of  fraud  or  negligence,  572. 
notice  of  mortgage  is  notice  of  recitals  in,  578. 
of  existence  of  lien  without  particulars,  573. 
recital  that  premises  are  subject  to  a  mortgage,  575. 

mortgage  is  subject  to  another,  575. 
recitals  that  lead  to  inquiry  whether  purchase-money  was   paid,  576. 
release  of  all  interest  is  subject  to  unrecorded  mortgage,  582. 
trust  imputed  from  description  of  grantee  as  trustee,  574. 
use  of  reasonable  diligence  necessary,  580. 
what  sufficient  to  put  upon  inquiry  as  to  debt  secured,  579. 
Lis  pendens,  what  is,  583-585. 

arises  from  time  of  service  of  writ,  584. 
as  affected  by  actual  notice,  585. 

is  notice  only  of  pending  proceeding,  585. 
Possession  Is,  How  Far,  586-601. 

after  absolute  deed  with  unrecorded  defeasance,  600. 

after  premises  have  been  sold  under  foreclosure,  599. 

assignee  should  give  notice  to  mortgagor,  791. 

by  grantor  after  recorded  conveyance  not  notice  to  subsequent  pur- 
chaser of  any  right  reserved,  597. 

by  one  not  owned  of  record,  586. 

by  vendee  under  contract  of  purchase,  586. 

change  of  name  of  newspaper,  1612. 

contents  of  notice,  1612. 

equivocal,  occasional,  or  temporary,  593. 

existence  of  a  railroad  over  the  land,  592. 

grantor's  possession  continued  for  a  long  period,  598. 

is  notice  only  during  its  continuance,  590. 

is  notice,  though  not  known  to  purchaser,  587. 

length  of  publication,  1612. 

may  be  notice  of  homestead  rights,  596. 

must  be  visible,  open  and  exclusive,  591. 

not  necessarily  evidence  of  any  particular  title,  588. 

occupant  may  be  estopped  by  his  acts  from  claiming  that  his  pos- 
session is  notice,  601. 

occupation  of  an  easement,  592. 

of  foreclosure  sale  under  decree  of  court,  1612." 

of  open  way  for  cattle  under  railroad,  592. 

of  part  of  premises  may  be  notice  as  to  entire  premises,  595 

of  payment  not  required,  890,  1071 

of  tenant  is  notice  of  his  interest,  589 

personal  notice,  1612 

possession  of  tenant,  593 

under  contract  of  purchase,  593. 
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publishing  advertisement,  1612. 
puts  purchaser  upon  inquiry,  587. 
should  be  inconsistent  with  purchaser's  title,  594. 
the  cutting  of  wood  or  timber,  591. 
to  quit  unnecessary  before  writ  of  entry,  1289. 
want  of,  under  power,  no  ground  for  enjoining  sale,  1810. 
what  affects  mortgage,  723. 
Under  Power  of  Sale,  Pullication  of,  1828-1839. 
what  notice  should  contain,  1839-1856. 

NOVATION, 

See  Renewal. 

does  not  arise  from  mere  assumption  of  mortgage,  741. 

NUNC  PRO  TUNC, 

entry  of  decrees,  1574. 

NURSERY  TREES, 

whether  part  of  realty,  434. 

OBJECTIONS, 

to  confirmation,  1637a. 

OBLIGATION, 

covered  by  indemnity  mortgage,  381. 

OFFICERS, 

authority  to  determine  mode  of  sale  on  foreclosure,  1618. 

competency  of  acknowledging  officers,  496. 

discretion  in  making  sale  on  foreclosure,  1618. 

disqualification  of  acknowledging  officer  by  interest  or  relationship, 

497. 
foreclosure  sales  under  decrees  of  courts,  1608. 
must  sell  only  property  described  in  decree,  1609. 
neglect  of  selling  officers  as  ground  to  set  aside  foreclosure  sale,  1672. 
presence  at  foreclosure  sales,  1633. 

presumption  of  performance  of  duty  by  acknowledging  officer,  499. 
public  officers  as  parties  plaintiff  in  foreclosure,  1392. 
receivers,  ministerial  officers  of  court,  1535. 

OHIO, 

assignment  of  debt  passes  mortgage  in,  817. 
doctrine  of  notice  under  the  registry  laws,  539. 
entry  of  satisfaction  of  record,  1024. 
mortgagee  has  legal  title,  46. 
nature  of  a  mortgage  in,  46. 


830  GENERAL   INDEX 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 
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no  redemption  after  foreclosure,  1051. 

parol  evidence  to  show  a  mortgage,  311. 

power  of  sale  mortgages  and  trust  deeds  in,  1753. 

rules  of  evidence  to  determine  whether  absolute  deed  a  mortgage, 

323a. 
statutory  provisions  relating  to  foreclosure,  1353. 
strict  foreclosure  in,  1553. 
usury  in,  638. 
written  authority  to  fill  blanks,  90. 

OKLAHOMA, 

mortgage  creates  a  lien  only,  46a. 

mortgagee  without  legal  or  equitable  title,  46a. 

mortgagee  without  right  of  possession,  46a. 

statutory  provisions  as  to  foreclosure  and  redemption,  1353a. 

usury  in,  633. 

OMISSION, 

effect  of  omission  of  party  in  interest  as  defendant,  1395. 
parties  of  mortgaged  premises  In  bill  to  foreclose,  1463. 

ONCE  A  MORTGAGE  ALWAYS  A  MORTGAGE, 
general  rule,  7,  340. 
when  rule  not  applicable,  247. 

OPENING  BIDDINGS, 

at  foreclosure  sale,  1640. 

OPENING  DECREES, 
foreclosure,  1586b. 

OPTION, 

foreclosure  under  option  contained  in  mortgage,  1175. 
grantee's  option  to  purchase  as  creating  mortgage,  270. 

to  resell  as  creating  mortgage,  271. 
mortgagee  to  resort  to  additional  or  collateral  security,  1225b. 
of  mortgagee  to  declare  default  of  whole  debt,  1179,  1182. 
provision  need  not  be  in  both  mortgage  and  note,  1179a. 
to  purchase  land  may  be  mortgaged,  136. 

ORDER  OF  SALE, 

See  Inverse  Obder  of  Sale. 

agreements  charging  certain  parcels,  1625. 
amendment,  1576. 

authority  to  sell  derived  from  decree  and  not  from  formal  papers, 
1576. 
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decree  should  provide  for,  1576. 

deduction  of  value  of  parcel  released  before  charging  other  por- 
tions, 1631. 
duty  of  mortgagor  to  assert  homestead  right,  1632a. 
effect  of  omission  of  seal,  1673. 
homestead,  1632. 
Iowa  and  Kentucky  rule,  1626. 

mortgage  by  tenants  in  common  securing  debt  of  one,  1630a. 
mortgagee  holding  lien  on  other  property,  1629. 
mortgagee  of  two  parcels  securing  same  debt,  1630. 
parts  of  property  sold  under  judgment,  1623. 
record  and  notice  of  subsequent  deeds,  1624. 
recourse  to  two  funds,  1628. 
sale  in  Inverse  order  of  alienation,  1620-1622. 

single  decree  may  specify  order  of  sale  of  different  parcels,  1576. 
time  of  valuation,  1627. 

OREGON, 

adoption  of  Torrens  system  of  registration,  537a. 

entry  of  satisfaction  of  record,  1025. 

legal  title  and  right  of  possession  in  mortgagor,  47. 

mortgage  not  a  title,  but  only  a  lien,  47. 

nature  of  a  mortgage  in,  47. 

parol  evidence  to  show  a  mortgage,  Slla. 

power  of  sale  mortgages  and  trust  deeds  in,  1754. 

record  of  assignment  not  notice  to  mortgagor,  473. 

redemption  after  foreclosure,  1051,  1354. 

statute  of  frauds  not  Violated  by  parol  evidence  to  show  deed  a 

mortgage,  311b. 
statutory  provisions  relating  to  foreclosure,  1354. 
usury  in,  633. 

OUSTER, 

ejectment  to  oust  mortgagor,  34. 
mortgagor  before  breach  of  condition,  35. 

OVERPAYMENT, 

by  mortgagor,  may  be  recovered,  903. 
judgment  for,  in  foreclosure  suit,  1496. 
of  interest,  903. 
to  prevent  foreclosure,  1085. 

PARAMOUNT  TITLE, 

defense  of  outstanding  paramount  title,  1500. 
effect  of  default  of  one  having  paramount  title,  1396. 
liability  of  purchaser  for  purchase,  739. 
possession  under  paramount  title,  1665. 
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PARCELS, 

See  PowEB  OF  Sale;  Sale. 

efEect  of  constructive  notice  upon  mortgaged  premises  sold  in  par- 
cels, 577. 
sale  in  parcels  for  part  of  debt  due,  1619. 

under  trust  deed,  1857-1860. 
sale  under  statute  or  decree,  1616. 
separate  appraisals,  1611a. 

PARENT  AND  CHILD, 

mortgages  for  support,  388-395. 

service  of  process  on  Infants,  1442c. 

son  of  mortgagee  as  purchaser  at  foreclosure  sale,  1635. 

validity  of  assignments  of  mortgages  between,  828. 

PARKS, 

commissioners  as  necessary  parties  defendant  to  foreclosure  of  land 
sought  to  be  condemned,  1396a. 

PAROL  AGREEMENT, 

creating  equitable  mortgages,  164. 
operative  as  equitable  mortgages,  164. 
to  vary  terms,  96. 

PAROL  AUTHORITY, 

to  fill  blanks,  90,  91. 

PAROL  DEFEASANCE, 
validity,  241. 

PAROL  EVIDENCE, 

admissibility  to  identify  for  future  advances,  374. 

as  to  existence  of  vendor's  lien,  196. 

competency  to  show  that  purpose  of  several   Instruments  was  to 

create  mortgage,  320. 
Identification  of  mortgage  not  sufficiently  identified  In  deed,  739a. 
impeachment  of  acknowledgment  for  fraud,  500. 
intention  in  matter  of  merger  of  mortgage,  861. 
to  connect  deed  and  separate  defeasance,  248. 
to  establish  identity  of  mortgage  assumed,  740a. 

verbal  assumption  of  mortgage,  750. 
to  prove  actual  notice  of  prior  liens  or  claims,  538. 
to  show  a  conditional  sale,  277. 

to  show  existence  of  debt  secured  by  informal  conveyance,  260. 
To  Prove  an  Absolute  Deed  a  Mortgage,  282-342. 
burden  of  proof  upon  grantor,  335. 
continued  possession  of  grantor,  328. 
debt  may  be  shown  by  any  competent  evidence,  352a. 
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PAROL  EVIDENCE— Coraimwed. 

debtor  may  redeem  if  he  has  any  interest  in  the  property,  331. 

delay  in  claiming  absolute  title,  330. 

does  not  affect  mortgagee's  lien  upon  residue,  722. 

effect  of  as  to  subsequent  purchasers,  723. 

as  to  surety,  724,  726. 
evidence  of  continuance  of  debt,  325. 

fraud,  accident  and  mistal?e  as  grounds  for  admission  of,  321. 
grantee  as  to  third  persons  has  rights  of  absolute  owner,  339. 
grantor  must  fulfil  his  agreement,  336. 

grantor  not  estopped  to  show  character  of  conveyance,  323. 
his  liability  for  mortgaged  land  sold  by  him,  341. 
inadequacy  of  price,  329. 
intention  as  ground  for  admission  of,  321. 
judgment  creditor  may  take  advantage  of,  337. 
mortgagor  may  waive  his  rights  by  parol  agreement,  S38. 
purchaser  for  benefit  of  equitable  owner  may  redeem,  332. 
strict  construction  of  rule  admitting  parol  evidence  to  prove  deed 

a  mortgage,  321a. 
strict  proof  required,  335. 

that  an  assignment  was  intended  as  a  discharge,  861. 
the  doctrine  in  England,  284. 
the  doctrine  in  the  several  states,  286-321. 
the  doctrine  in  the  United  States  courts,  285. 
there  must  be  equitable  grounds,  283. 
the  statute  of  frauds  does  not  stand  in  way,  322. 
to  fix  amount  secured  by  indemnity  mortgage,  384. 
to  identify  future  advances,  367a. 
to  identify  note  secured,  71,  352. 
what  facts  are  considered,  324. 
when  application  was  for  a  loan,  327. 
when  there  was  a  preexisting  debt,  326. 

PAROL  RELEASES, 
validity,  979. 

PAROL  TRUST, 

assignment  of  mortgages  subject  to,  846. 

PAROL  WAIVER, 

defeasance  by  mortgagor,  338. 

PARTIAL   PAYMENTS, 

application  of,  to  usurious  mortgage,  912. 

provision  for,  79. 

subrogation  does  not  arise  after,  885b. 
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PARTIAL  RELEASE, 

covenant  to  make,  effect  of,  79,  981. 

effect  of  partial  release  as  regards  rights  of  third  persons,  982. 

effect  on  parcels  not  Included,  982. 

may  be  made  to  depend  upon  strict  performance,  79. 

power  of  sale  not  affected  by,  982. 

record,  485. 

when  mortgagee  has  notice  of  subsequent  incumbrances,  982. 

PARTIES, 

authorized  by  will,  102a. 

corporation  may  make  mortgage,  102. 

defendant  to  foreclosure  by  writ  of  entry,  1290-1292. 

devisee  may  make,  though  executing  as  executor,  102. 

executor  or  administrator  can  not  make  without  license,  102. 

foreclosure  by  writ  of  entry,  1280-1289. 
after  assignment,  1281. 

mortgagee  as  necessary  party  where  relief  sought  hostile  to  inter- 
est to  mortgagee,  709. 

mortgagee  on  bill  to  redeem  where  title  vested  in  mortgagee,  709. 

mortgages  by  executors,  102a. 

mortgages  by  guardians,  102b. 

mortgage  to  manager  of  corporation,  63. 

mortgagor  conveying  equity  of  redemption  as  party  to  action  to 
redeem,  1100. 

parties  concluded  by  decree  directing  sale,  1588. 

proceedings  to  recover  surplus  on  sale,  1940. 

proper  contracting  parties,   101a. 

proper  designation  of  unmarried  parties,  63. 

proper  parties  defendant  to  actions  to  redeem,  1100. 
plaintiff  to  action  to  redeem,  1098. 

public  trustee  in  trust  deed,  63. 

purchaser  at  sale  a  quasi  party,  1642. 

to  a  bill  to  redeem,  1097-1103. 

to  a  bill  to  set  aside  sale,  1921. 

to  a  mortgage,  description  of,  63. 

to  injunction  against  exercise  of  power  of  sale,  1805a; 

to  what  proceedings  mortgagee  an  essential  party,  709. 

who  may  exercise  power  of  sale,  1785. 

who  may  interpose  defense  of  usury,  644. 

who  may  make  a  mortgage,  102. 

who  may  make  an  assignment  of  a  mortgage,  793a-803. 

who  may  make  valid  tender,  895. 

who  should  make  entry  in  foreclosure  by  entry  and  possession, 
1247. 
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PARTIES  TO  AN  EQUITABLE  SUIT  FOR  FORECLOSURE, 

amendment  by  joining  omitted  copartners  as  plaintiffs,  1379. 

corporations  as  parties  plaintiff  in  foreclosure,  1370. 

executor,  administrator  or  trustee,  1367. 

foreclosure  by  assignee,  1371. 

general  principles,  1367. 

intervention,  1441. 

necessity  that  owner  of  equity  of  redemption  be  party  defendant 

in  foreclosure,  1406. 
new  parties,  1442. 

parties  on  assignments  pending  foreclosure,  1375a. 
purchaser  at  invalid  sale  under  trust  deed,  1371. 
substitution,  1442a. 
Proper  Parties  Plaintiff,  1368-1393. 

affected  by  will  of  mortgagee,  1387,  1388. 

after  absolute  assignment,  1373. 

after  assignment  as  collateral,  1374. 

all  interested  in  mortgage  should  be,  1368. 

assignee  by  informal  assignment,  1372. 

assignee  for  collateral  security,  1375. 

assignee  of  mortgage,  1375a. 

assignee  of  mortgagee  in  bankruptcy,  1377a. 

assignee  of  mortgage  note,  1377. 

assignee  of  mortgage  without  bond  or  note,  1376. 

bankruptcy,  1392. 

beneficiary  of  a  trust,  1370. 

bill  by  junior  mortgagee,  1371. 

bondholders,  1385. 

allowed  to  intervene,  1385. 
cestui  que  trust,  1384. 

effect  of  separating  indebtedness,  1369,  1371. 
executor  or  administrator  of  mortgagee,  1387,  1388. 
foreign  executor  or  administrator,  1389. 
guardian  of  minor  heirs,  1389. 
holder  of  one  note  may  intervene,  1378. 
holder  of  one  of  several  notes  secured,  1378. 
holder  of  two  or  more  mortgages,  1391. 
joinder  of  plaintiffs,  1369. 
joint  mortgagee,  1381. 
mortgagee  of  undivided  interest,  1381. 
mortgagee  owning  equity  in  ofiBcial  capacity,  1381. 
mortgage  to  cashier,  1370. 
mortgage  to  executor,  1390. 
mortgage  to  guardian,  1390. 
mortgage  to  person  in  ofiBcial  capacity,  1392. 
must  have  some  interest,  1371. 
nominal  trustee,  1383. 
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PARTIES  TO  AN  EQUITABLE  SUIT,  ^TC— Continued. 
overdue  coupon  interest  notes,  1378. 
partner,  1370,  1379. 
real  party  in  interest,  1370. 
receiver  appointed  by  order  of  court,  1377a. 
simultaneous  mortgagees,  1391. 
subsequent  lien  on  redeeming,  1370. 
suit  by  receiver,  1383,  1383a. 
surety,  1380. 

survivor  of  joint  mortgagees,  1382. 
trust  deed  securing  corporate  bonds,  1383. 
trustee  appointed  in  another  state,  1375a. 
trustee  for  creditors,  1386. 

■wife  holding  mortgage  as  her  separate  property,  1393. 
'Necessary  or  Proper  Parties  Defendant,  1394-1442. 
adverse  claimants,  1440. 

all  persons  in  interest  should  be  joined,  1396. 
all  subsequent  mortgagees,  1425. 
a  mere  occupant,  1413. 
assignee  of  mechanic's  lien,  1425. 
assignee  of  note,  1427. 
bankruptcy  as  affecting,  1438. 

cestui  que  trust  not  necessary  party  when  mortgage  given  by  trus- 
tee, 1434a. 
community  property,  1424. 
cross-bill  not  allowed,  1440. 
default  by  one  having  paramount  title,  1396. 
deficiency  judgment  against,  1434. 
devisees,  1414,  1418. 
distribution  of  proceeds  of  sale,  1439. 
effect  of  subsequent  conveyance,  1421. 
equitable  interest,  1400. 
general  creditor,  1436a. 
general  principles,  1394. 
guarantor  not  a  proper  party,  1432,  1433. 
guardian  ad  litem  for  defendant  under  disability,  1442a. 
heir   of  purchaser,   1415. 
heirs  of  guarantors,  1433. 
heirs  of  mortgagor,  1414,  1417. 
heirs  of  partner,  1416. 

holder  of  equity  of  redemption  a  necessary  party,  1406. 
homestead  affected  by  bankruptcy,  1423. 
husband,  1424. 

indorser  of  mortgage  note,  1406. 
Indorser  of  note,  1434. 
Iowa  doctrine,  1427. 
joint  and  several  maker  of  note,  1431a. 
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PARTIES  TO  AN  EQUITABLE  SUIT,  'ETC.— Continued. 
joint  mortgagees,  1435. 
judgment  after  decree,  1437. 
judgment  creditors,  1436. 

after  levy  on  growing  crops,  1436. 
junior  mortgagee  who  has  received  payment,  1430. 
jurisdiction  of  federal  court,  1409. 
legatees,  1419. 
lessee  for  years,  1413. 
mesne  purchaser,  1408. 

mortgagee  who  has  assigned  without  the  note,  1426. 
mortgagor  a  necessary  party,  1402. 

effect  of  binding  contract  to  sell,  1403. 
effect  of  giving  warranty  deed,  1403. 
effect  of  partition,  1404. 
grantor  in  absolute  deed,  1403. 
sale  on  execution,  1404. 

when  he  has  conveyed  a  portion  of  the  premises,  1405. 
when  he  retains  any  interest,  1403. 
when  not  a  necessary  party,  104. 
mortgagor's  wife,  1420. 

partnership  real  estate,  1420. 
personal  service  of  summons,  1420. 
widow  with  homestead,  1420. 
necessity  for  joining  executor,  1414. 
negotiable  and  non-negotiable  securities,  1427. 
new  parties,  1441,  1442. 
numerous  beneficiaries  and  creditors  as  defendants  in  foreclosure, 

1398. 
objection  to  nonjoinder,  when  taken,  1410. 
objection  to  parties,  how  raised,  1442. 

omission  of  party  in  interest  does  not  make  sale  void,  1395.    . 
parties  who  make  default  can  not  complain,  1429. 
personal  representative  of  junior  mortgagee,  1428. 
practice  when  wrongly  joined,  1439,  1442. 
priority  between  mortgages,  1441. 
prior  parties  in  interest,  1439. 
purchaser  pendente  lite,  1411. 
commences  when,  1411. 
purchaser  who  has  assumed  a  mortgage,  1407. 
purchaser  at  foreclosure  sale  under  junior  mortgage,  1406. 
receiver  appointed  by  court,  1438a. 

redemption  only  remedy  of  one  not  made  a  party,  1431. 
remaindermen,  1397,  1401. 
rights  can  not  be  decided,  1440. 
rights  of  junior  mortgagee,  1395. 
second  action  to  foreclose  allowed,   1395. 
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PARTIES  TO  AN  EQUITABLE  SUIT,  'ETC.— Continued. 

service  by  publication  on  unknown  mortgagor,  1442b. 
sufficiency  of  service  on,  1442a. 
surety  paying  debt,  1434. 

suspending  judgment  when  ownership  in  in  doubt,  1410. 
tenants  in  common,  1409. 
though   disclaiming  beneficial   interest,  1406. 
to  protect  persons  not  yet  in  being,  1442a. 
trustee,  1399. 

trustees  and  beneficiaries,  1397. 
what  claims  are  adverse,  1440. 
when  beneficiaries  are  numerous,  1398. 
when  deed  to  purchaser  has  not  been  recorded,  1412. 
when  there  is  no  dower,  1422. 
when  wife  did  not  join  in  mortgage,  1421. 
where  premises  are  sold  in  parcels,  1409. 
where  several  notes  are  secured,  1427. 
wife's  homestead,  1423. 
To  Bill  for  Strict  Foreclosure,  1557. 

heirs  of  mortgagee  necessary  parties,  1559. 

PARTIES  TO  MORTGAGES, 

capacity  of  aliens  to  take,  132. 

capacity  of  corporations  to  take,  134,  134a. 

capacity  of  executors  and  devisees,  102a. 

capacity  of  guardian,  102b. 

capacity  of  married  women  to  take,  133. 

capacity  of  mortgagees  generally,  131. 

capacity  of  partnerships  to  take,  135a. 

corporations,  124-128. 

disabilities  generally,  102c. 

disability  of  infancy,  103b-105. 

disability  of  insanity,  103,  103a. 

joint  mortgagees,  135. 

joint  mortgagors,  138. 

legal  capacity  to  mortgage,  102. 

married  women,  106-118a. 

tenants  in  common,  119-123. 

PARTITION. 

between  mortgagors,  when  mortgagee  bound  by,  706. 

in  case  of  a  mortgage  of  parcels  held  In  common,  706. 

necessity  before  foreclosure,  1405. 

right  of  creditor  holding  absolute  deed  as  security  for  debt,  705. 

when  mortgagees  may  have,  705. 

when  tenant  in  common  has  mortgaged  specific  part,  706a. 
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PARTNERSHIP, 

assignment  of  mortgage  by  members  of  firm,  800. 
mortgage  of  partnership  property  by  one  partner,  121. 
mortgage  to  pay  Individual  debt  of  one  partner,  122a. 
notice  of  partnership  equities,  569. 
notice  to  partner  as  implied  notice  to  firm,  560. 
partner  as  party  defendant  in  foreclosure,  1396a. 
partners  as  parties  plaintiff  in  foreclosure,  1370. 
partners  as  plaintiffs  in  suits  to  foreclose,  1379. 
■whether  heirs  of  deceased  partner  mortgagor  are  necessary  parties 
defendant  in  actions  to  redeem,  1101. 

PARTNERSHIP  REAL  ESTATE, 
equities  of  partners,  120. 

foreclosure  sale  by  partners  by  advertisement,  135. 
mortgage  by  one  partner  of  his  interest,  120. 
for  partnership   debt,   ratification,   121. 
mortgage  of,  44,  119-123. 

mortgage  of  private  property  for  partnership  debt,  122. 
mortgage  to  partnership  without  naming  partners,  135,  166. 
partner's  interest  descends  to  heirs,  123. 

PART-OWNER, 

of  assumed  mortgage  from  personal  estate,  751. 
of  equity  of  redemption  may  redeem,  1063. 

PATENT, 

for  public  lands  mortgage  before  issue  of,  176. 

PAYMENT, 

after  condition  broken  does  not  revest  the  estate,  889. 

agreements  for  earlier  payment,  888. 

allegation  of  payment  by  surety  in  bill  to  foreclose,  1472. 

amount  of  bid  at  mortgage  sale,  1866. 

as  discharge  of  judgment,  1219. 

as  viraiver  of  right  to  enter  to  foreclose,  1269. 

at  the  law-day  discharges  the  incumbrance,  886. 

and  revests  the  estate,  887. 
by  administrator  to  keep  mortgage  alive  as  to  joint  makers,  1198. 
by  grantee  to  discharge  mortgage,  769a. 
by  mortgagee  for  his  own  protection  subrogates  him,  878. 
by  one  not  under  obligation  to  make  it  operates  as  subrogation, 

877. 
by  one  who  has  assumed  the  mortgage,  865. 
by  one  who  has  warranted  against  incumbrances,  867. 
by  purchaser  of  equity  of  redemption,  869. 
can  not  be  enforced  before  the  law-day,  888. 
condition  to  closing  foreclosure  sale,  1666. 
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PAYMENT— Continued. 

default  in  stipulation  for  promptness  in  payment  as  giving  right 

to  foreclose,  1179. 
defense  to  foreclosure  of  mortgage,  1512. 

by  writ  of  entry,  1294-1298. 
effect  of  indorsements  and  receipts  to  evidence  payment,   918. 
effect  of  partial  payment  under  Alabama  law,  18. 
effect  of  payment  before  law-day,  886. 

effect  of  payment  by  purchaser  on  validity  of  redemption,  865. 
effect  of  payment  of  mortgage  by  purchaser  or  volunteer,  869. 
effect  of  voluntary  payment  of  vendors'  lien,  204. 
effect  to  extinguish  lien  of  mortgage,  362. 
effect  to  terminate  mortgagee's  estate,  886. 
effect  to  toll  statute  of  limitations,  1201. 

giving  up  of  bond  of  defeasance  as  satisfaction  of  mortgage,  928. 
if  accepted  operates  to  discharge,  888. 
interest  by  one  of  numerous  purchasers  of  mprtgaged  premises  to 

extend  mortgage,  1199. 
interest  or  principal  to  extend  mortgage,  1198. 
merger  by  one  who  has  warranted  against  incumbrances,  867. 
merger  by  payment  by  one  bound  to  pay,  864. 
notice  of  prior  incumbrance  before  payment  of  consideration,  555. 
notice  of,  required  by  custom  in  England,  890,  1071. 

but  not  In  this  country,  890. 
of  more  than  is  due  may  be  recovered,  903. 
part  payment  to  revive  statute  of  limitations,  1196. 
prerequisite  to  redemption,  336. 
produces  a  merger,  when,  848-869. 
protection   of  purchaser  making  payment  before  notice  of  prior 

incumbrances,  556. 
recording  fees  as  prerequisite  to  valid  record,  506. 
epecial  stipulations  for  partial  payments,  79. 
stipulations  for  partial  payment  and  release,  79. 
subrogation  on  part  payment  of  debt,  885a. 
sum  payable  to  effect  redemption,  1070-1088. 
surplus  moneys  from  foreclosure  sale  into  court,  1684. 
taxes  by  owner  of  equity  of  redemption  to  extend  mortgage,  1200. 
whether  assignment  of  mortgage  may  be  compelled  on  payment, 

792,  793. 
Appropriation  of,  904-912. 

agreement  to  apply  in  discharge  of  portion  of  land,  909a. 

a  matter  of  intention,  904. 

application  by  law,  907. 

appropriation  binding  on  subsequent  incumbrancers,  908. 

appropriation  of  Insurance  money,  910. 

can  not  retract  on  application,  907. 

debtor  may  appropriate  to  any  account,  906. 
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deposit  of  amount  without  appropriation,  905. 
essential  to  discharge  mortgage,  904. 
interest  to  he  paid  first,  911. 

proceeds  of  sale  must  be  applied  to  mortgage,  909b. 
right  lost  by  failure  to  exercise  it,  906. 
right  to  direct  application,  906. 
upon  usurious  mortgage,  912. 
■what  is  a  sufficient  appropriation,  909. 
when  creditor  may  make  appropriation,  908. 
when  presumed  to  be  made  on  mortgage  debt,  907. 
Presumption  and,  Evidence  of  Payment,  913-918. 
doctrine  of  equity  as  to  stale  demands,  915a. 

when  it  does  not  apply,  915. 
from  conduct  of  mortgagee,  913. 
from  discharge  of  record,  913. 
from  possession  of  mortgage  note,  913. 
indorsements  are  admissions,  918. 
is  a  question  of  fact,  917. 

what  tends  to  prove  it,  917. 
presumption  from  shorter  period  than  twenty  years,  916. 
presumption  of  payment  of  interest,  914. 

from  lapse  of  time,  915. 
By  accounting  as  administrator,  919-923. 
bond  by  heir  to  pay  debt,  923. 
construction  of  statute,  922. 
conveyance  by  second  mortgage  or  deed,  920. 
crediting  debt  in  administration  account,  919. 
mortgagee  administrator  of  mortgagor's  estate,  922. 

right  to  foreclose,  922. 
mortgagor's  dealing  with  the  mortgage,  920. 
payment  of  mortgage   on  devised   land,  923a. 
purchase  in  individual  capacity,  920. 

by  trustees,  922. 

of  mortgage  by  executor,  921. 
suit  on  probate  bond,  919. 

when  mortgagor  comes  Into  possession  of  mortgage,  919. 
Changes  in  Form  of  Debt,  924-942. 
burden  of  proof  is  on  mortgagor,  926. 
changes  in  note,  929. 
consideration  of  new  note,  933. 
dishonored  check  or  bill  of  exchange,  935. 
extension  of  time  of  payment,  942. 

effect  on  purchaser  of  one  lot,  942. 

where  mortgagor  is  a  surety,  942. 
failure  to  charge  in  dower,  941. 
glying  up  of  bond  of  defeasance,  928. 
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incorporating  additional  loan  in  new  note,  930. 
intention  a  question  of  fact,  926. 
intention  generally  controls,  926. 
judgment  for  a  portion  of  the  debt,  937. 

satisfaction  of  such  judgment,  937. 
judgment  under  trustee  process,  938. 
merger  in  judgment  does  not  extinguish,  936. 

payment  of  judgment  a  redemption,  936. 

void  foreclosure,  936. 
new  indorser  on  note,  929. 
new  note  for  interest,  932. 

new  note  not  a  discharge  as  to  subsequent  purchaser,  925. 
no  change  in  form  discharges,  924. 

doctrine  that  note  is  prima  facie  payment,  924. 
note  for  different  amount  payable  at  different  time,  931. 
payment  by  acceptances  not  substitution  of  new  note,  927. 

for  unpaid  balance  remaining  due,  927. 
proceedings  against  mortgagor  personally,  939. 
release  of  judgment,  940. 

waiver  of  foreclosure  by  release  of  judgment,  940. 
renewal  of  note  for  which  mortgage  is  indemnity,  934. 
rights  lost  by  laches,  925. 
substitution  of  another  note,  927. 
substitution  of  new  mortgage,  927a. 

effect  on  attaching  creditors,  927a. 

effect  on  dower  and  homestead,  927a. 

where  original   mortgage  is  left  undischarged,   927a. 
taking  further  security,  929. 
Revivor  of  Mortgage,  943-949. 

as  against  other  parties  in  interest,  948. 
as  against  wife  when  she  is  surety,  949. 

or  against  dower  interest  of  a  married  woman,  949, 
assignment  to  third  person  at  request  of  mortgagor,  945. 

at  his  own  request,  945. 
can  not  be  revived  against  intervening  lien,  943. 
effect  of  failure  to  discharge  of  record,  948. 
effect  of  unconditional  payment,  945. 
foreclosure  opened  by  accepting  interest,  949a. 
mortgage  becomes  functus  officio  after,  943. 
one  of  several  notes  extinguished,  943. 
on  homestead,  not  revived  by  agreement  of  husband,  947. 

estoppel  to  show  payment,  948. 
payment  must  be  to  creditor,  943. 
redelivery  of  note,  946. 
reissue  contravenes  statute  of  frauds,  944. 
rule  where  security  has  not  been  issued,  943. 
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same  formalities  necessary  as  In  first  instance,  946. 
verbal  agreement  to  continue  for  another  debt,  947. 

not  revi-ved  as  to  partial  payments,  947. 
•when  mortgage  secures  future  advances,  944. 
"when  the  rights  of  third  persons  have  not  intervened,  944,  946. 
Foreclosure  Does  Not  Constitute,  950-955. 

a  satisfaction  -when  complete  to  the  amount  of  the  value  of  the 

property,  950. 
by  agreement  foreclosure  may  be  satisfaction,  951a. 
Connecticut  statute,  950. 
defense  against  action  for  balance,  953. 
effect  of  fraud,  951. 
foreclosure  sale  is  payment  pro  tanto,  953. 

discharge  the  lien  in  full,  953. 
mortgagee  may  recover  any  balance,  950. 
New  Hampshire  doctrine,  953. 
not  affected  by  usury  in  the  debt,  951. 
pledge  of  mortgage  as  collateral,  953. 

presumption  of  payment  from  deed  with  covenants,  951. 
proceeds  must  be  received  by  mortgagee,  950. 
purchase  of  equity  by  mortgagee  on  execution,  954. 

from  one  who  has  assumed  mortgagee,  954. 
purchase  under  tax  sale  by  mortgagor,  955. 
release  of  equity  of  redemption  to  mortgage,  951. 
•when  foreclosure  is  by  entry  and  possession,  952. 
when  the  sale  is  voidable,  953. 
whether  the  foreclosure  is  strict  or  not,  950. 
Who  May  Receive  Payment,  956-965. 

agency  inferred  from  possession  of  securities,  964. 
an  assignee  of  mortgage  may  receive,  961. 
authority  of  agent  to  accept  payments,  964a. 
authority  to  receive  interest  but  not  principal,  964,  964d. 
corporation  acts  how,  960a. 
discharge  by  person  not  entitled  to  make,  957. 
by  administrator,  957. 
by  clerk  of  court,  957. 
by  guardian,  957,  959. 
by  mortgagee,  957. 
by  trustee,  957. 
equitable  assignee  may  receive,  962. 
heir  or  next  of  kin  without  authority,  959. 
loss  of  right  by  assignee,  961. 
married  woman,  956. 
mortgage  disregarding  trust,  956. 
mortgagee  after  assignment  can  not  receive,  961. 
note  or  bond  should  be  produced,  956. 
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one  holding  mortgage  as  collateral  may  receive,  963. 

one  holding  mortgage  as  "trustee"  may  receive,  959. 

one  of  two  executors  may  receive,  959. 

public  corporation  bound  by  discharge  made  by  proper  officer,  964c. 

receiver  may  take  payment,  965. 

the  person  to  whom  the  debt  is  due,  956. 

trustees  must  generally  act  jointly,  959. 

under  trust  deed,  956. 

what  constitutes  proof  of  authority,  964a. 

when  attorney  is  authorized  to  receive,  964b. 

when  mortgage  is  held  by  two  or  more  jointly,  958. 

effect  of  death,  958. 

separate  evidences  of  indebtedness,  958. 
whether  foreign  executor  can  make  valid  discharge,  960. 
whether  subsequent  purchaser  can  rely  upon  discharge  of  record, 

956a. 
written  authority  unnecessary,  964b. 
Discharge  hy  Release  or  of  Record,  970-991. 
a  defense  to  foreclosure,  1298,  1512. 
after  payment  mortgagee  holds  title  in  trust,  973. 
at  time  of  sale  under  power,  1866,  1867. 
discharges  both  lien  and  debt,  1219. 
discharges  receiver  of  mortgaged  property,  153. 
foreclosure  by  entry  and  possession  is  payment  pro  tanto,  1264. 
from  proceeds  of  foreclosure  sale,  1682-1708. 
general  release  from  all  claims,  976. 
presumption  of  payment  after  twenty  years,  1192. 

repelled  how,  1196-1202. 
release  may  be  limited,  980. 

effect  of  partial  release,  982. 

personal  liability  may  be  released,  983. 

release  of  security  not  necessarily  a  release  of  the  debt,  984. 

release  wrongfully  obtained,  987. 
strict  foreclosure  does  not  work,  1567. 

PENALTY, 

as  ground  for  enjoining  sale  under  power,  1809. 
failure  to  discharge  mortgages  duly  paid,  990. 
provisions  as  to  effect  of  breach  of  conditions,  1181. 
unconscionable  penalty  as  ground  for  relief,  1809. 

PENDENTE  LITE, 

purchaser  as  defendant  in   foreclosure,   1411. 

PENNSYLVANIA, 

assignment  of  debt  passes  mortgage  in,  817. 
authority  to  fill  blanks,  90. 
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entry  of  satisfaction  of  record,  1026. 
mortgagee  has  title  and  right  of  possession,  48. 
mortgage  for  support,  how  regarded,  388. 
nature  of  a  mortgage  in,  48. 
no  strict  foreclosure  in,  1553a. 
parol  evidence  to  show  a  mortgage,  282,  312. 
personal  liability  on  assumption  of  mortgage,  750. 
power  of  sale  mortgages  and  trust  deeds  In,  1755. 
record  of  assignment  is  notice  in,  479. 
record  of  separate  defeasance,  253. 
redemption  after  foreclosure,  1051,  1355. 
statute  of  limitations,  twenty-one  years,  1143. 
statutory  provisions  relating  to  foreclosure,  1355. 
usury  in,  633. 

PERFORMANCE, 

tender  under  vendor's  lien  by  contract  or  reservation,  209. 

PERSONAL  LIABILITY, 

effect  of  express  covenant  to  pay,  1225. 

effect  of  release  of  personal  liability  of  mortgagor,  983. 

extension  of  personal  liability  under  assumption  clause  to  succes- 
sive grantees,  760a. 

extinguishment  by  mortgagee  allowing  statute  of  limitations  to 
run  against  mortgage,  983. 

purchaser  of  mortgaged  premises,  748-770. 

whether  canceled  as  against  assumer  by  foreclosure,  755a. 

PERSONAL  PROPERTY, 

See  FiXTUBES. 

mortgage  treated  as  personalty,,  700. 

PERSONAL  REMEDIES, 

decree  of  foreclosure  as  bar  to  action  on  debt,  1224. 

effect  of  statutes  limiting  rights  of  mortgagee  to  concurrent  reme- 
dies, 1223. 

how  affected  by  bankruptcy,  1231-1236. 

mortgagee  after  foreclosure,  1227-1228b. 

mortgagee  before  foreclosure,  1220-1226. 

right  of  mortgagee  to  foreclose  collateral  mortgage  for  deficiency, 
1228a. 

right  of  mortgagee  to  judgment  at  law  for  balance  where  fore- 
closure decree  insufficient,  1228b. 

PLACE, 

discretion  of  trustee  in  fixing  place  of  sale,  1846. 
payment  or  tender,  897. 
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action  to  determine  character  of  instrument,  1093a. 

action  to  vacate  sale  under  power,  1922a. 

alleging  grounds  for  injunctive  relief  against  exercise  of  power  of 

sale,  1804. 
bill  to  foreclose  by  holder  of  one  of  several  mortgage  notes,  1460. 
defense  of  usury,  643. 
defense  of  want  of  consideration,  1490. 
demurrer  or  answer  to  raise  question  of  capacity  of  defendants  in 

foreclosure,  1410. 
effect  of  informalities  in  bill  to  redeem,  1094. 
filing  complaint  as  notice  of  election,  1182a. 
foreclosure  by  writ  of  entry,  1294. 
in  bills  to  redeem,  1093,  1113. 

inclusion  of  several  mortgages  in  one  bill  to  foreclose,  1458. 
in  equitable  suit  to  foreclose,  1451-1515. 
in  writ  of  entry  to  foreclose,  1293-1295. 
necessity  that  title  of  mortgagor  be  set  out  in  bill,  1452. 
plea  of  statute  of  limitations  by  subsequent  purchasers  and  third 

parties,  1214b. 
prayer  for  decree  against  mortgagor,  1461. 
prerequisite  to  deficiency  judgment,  1709a. 
statutes  of  limitation,  1173. 
suflSciency  of  allegation  of  tender,  1095. 
sufficiency  of  plea  in  avoidance  of  mortgage,  1479. 
usury  laws  of  foreign  state,  663. 
verification  of  petition  for  appointment  of  receiver,  1529. 

PLEDGES, 

distinction  between  pledges  and  mortgages  under  ancient  laws,  1. 
merger  against  pledgor,  870a. 

POSSESSION, 

See  Receivers. 

character  of  possession  essential  to  foreclosure  by  entry  and  pos- 
session, 1258. 
constructive   possession   of   mortgaged   property   under   redemption 

statutes,  1158. 
delivery  of  under  decree  of  strict  foreclosure,  1562. 

to  purchaser  under  foreclosure  sale,  1663-1667. 
equivocal  or  temporary  possession  as  notice  of  incumbrance,   593. 
foreclosure  not  barred  when  not  of  wild  land,  1212. 
implied  right  of  mortgagor,  668. 

under  mortgage  for  support,  389. 
in  general,  how  far  notice,  586-600. 

temporary  or  equivocal,  not  notice,  601. 
mortgagee  can  not  before  payment  be  divested  of,  715. 
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mortgagee  may  maintain  writ  of  entry  for,  718. 
mortgagee  may  retain  till  debt  is  paid,  1205. 
mortgagee  obtaining,  may  retain,  716. 

otherwise  in  Michigan,  717. 
mortgagee  or  assignee  after  condition  broken,  716. 
mortgagor  presumed  subordinate  to  mortgage,  1211. 
mortgagor's  right  of,  80,  664. 

as  against  mortgagee,  667. 

may  be  implied,  668. 

modified  by  statute,  669. 

not  adverse  to  mortgagee,  672. 

remedy  to  recover  of  mortgagee,  673. 
not  necessary  that  order  of  sale  should  decree  delivery  of  posses- 
sion to  purchaser,  1576. 
of  mortgagor  does  not  prevent  assignment,  789. 
of  mortgagor,  how  far  notice,  255. 

right  of  mortgagee  after  default  under  laws  of  New  York,  44. 
special  stipulations  for  mortgagor's  possession,  80. 
when  mortgagee  entitled  to,  702,  703. 
where  mortgagor  given  right  by  statute,  717. 

POSTING  NOTICES, 

notices  of  sale  under  deeds  of  trust,  1837. 

of  trust  sale  not  equivalent  to  institution  of  suit  to  stop  running 

of  limitation,  1207. 
sufficiency  of,  1837. 

POSTPONEMENT, 

redemption,  1040. 

POWER  COMPANIES, 

implied  power  to  mortgage,  124. 

POWER  OF  ATTORNEY, 

execution  of  mortgages,  129-130a. 

how   exercised   in   making  a  mortgage,   130. 

power  of  sale  in  form  of  valid,  1777. 

requirement  that  power  be  recorded,  512. 

to  enforce  mortgage  as  equitable  assignment,  816. 

to  execute  a  mortgage,  129. 

when  it  operates  as  an  assignment  of  mortgage,  816. 

whether  general  power  authorizes  power  of  sale  mortgage,  129. 

POWER  OF  SALE  IN  MORTGAGES  AND  TRUST  DEEDS, 
conclusiveness  of  recitals  in  trustees  deeds,  1895. 
deed  in  name  of  deceased  purchaser,  1896. 
deeds  of  trust,  62. 
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duty  ot  trustee  to  ascertain  amount  due  where  debt  unliquidated, 

1776. 
effect  of  delay  in  payment  of  purchase  price  at  sale,  1867. 
effect  of  omission  of  contingency  on  which  sale  may  be  made,  1779. 
exercise  not  enjoined  to  allow  set-off,  1811. 
exercise  of  power  at  request  of  beneficiary,  1790a. 

by  two  or  more  jointly,  1790. 
foreclosure  under  instrument  containing  power  of  sale,  1217a. 
implied  inclusion  of  power,  1777. 
in  infant's  mortgage  invalid,  104. 
may  be  conferred  by  statute,  61. 
need  not  be  exercised  before  suit  for  debt,  1221. 
notice  to  occupant  of  premises,  1823a. 
passes  by  an  equitable  assignment  of  mortgage,  826. 
power  once  conferred  remains  until  executed,  1793a. 
purchase  by  administrator  of  grantor  in  deed,  1887. 
right  of  assignee  to  execute,  827. 
sale  by  substituted  trustee,  1774. 

whether  authorized  under  a  general  power  to  mortgage,  129. 
whether  power  coupled  with  interest,  1793a. 
Statutory  Provisions  Concerning,  1722-1763. 
provisions  in  the  several  states,  1723-1763. 
statutory  power  of  sale  in  England,  1722. 
in  Virginia,  1722. 
Nature  and  Use  of  Powers  of  Sale,  1764-1772. 
advantages  over  foreclosure  in  equity,  1764. 
authority  to  execute  one  includes  both,  1769. 
debt  belongs  to  beneficiary,  1772. 
effect  of  ownership  by  trustee,  1772. 
liability  of  sheriff  acting  as,  1771. 
reversal  of  parties,  1772. 
rights  and  duties  of  trustees,  1770,  1771. 
trustee  in,  is  agent  of  both  parties,  1771. 
trustees'  right  to  compensation  when  no  sale,  1772. 
unauthorized  conveyance  by  trustee,  1771a. 
what  constitutes  disability,  1771. 
why  preferred  by  some,  1770. 
deeds  of  trust  in  legal  effect  mortgages,  1769. 

same  effect  on  legal  title,  1769. 
entry  of  satisfaction,  how  made,  1769. 
in  general  use  now,  1767. 

regarded  in  England  as  a  necessary  incident,  1766. 
trustee  under  will  authorized  to  confer,  1766. 
validity  of,  questioned  in  early  cases,  1765. 
validity  of  when  mortgage  Is  a  lien,  1768. 
when  first  used  in  this  country,  1767. 
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•whether  a  necessary  incident  of  a  mortgage,  1768. 
Power  of  Sale  a  Cumulative  Remedy,  1773-1776. 
administrator  of  trustee  can  not  act,  1774. 
after  reference  to  court  to  determine  amount  of  debt,  1775. 
appointment  of  new  trustee,  1774. 

by  cestui  que  trust,  1774. 

by  court,  1774. 
fconflict  of  laws,  1774a. 

court  of  equity  may  enforce  trust  deed,  1774. 
does  not  exclude  foreclosure  in  equity,  etc.,  1773. 
power  conferred  by  special  provision,  1774. 
prescribed  mode  strictly  followed,  1774. 
provision  that  sheriff  shall  act,  1774. 
refusal  of  original  trustee  to  act,  1774. 

necessity  for,  1774. 

what  constitutes,  1774. 
resort  to  equity,  when,  1773. 
sale  is  by  virtue  of  the  power,  not  of  the  decree,  1775. 

even  when  made  by  substituted  trustee,  1775. 
when  debt  is  unliquidated,  1776. 
Construction  of  Power,  1777-1791. 
acceptance  of  trust,  1780. 

a  first  and  second  mortgagee  may  concur  in  sale,  1791. 
assignee  for  collection,  1787. 
assignee  of  part  of  debt,  1787. 
authority  to  confer,  1777a. 
conferred  on  third  persons,  1777. 
corporation,  1785. 

deed  to  sheriff  and  successors,  1785. 
discretion  in  trustee,  1778. 
doctrine  in  Maryland,  1785. 

effect  of  assignment  pending  advertisement,  1787. 
effect  of  death  on  rights  of  survivors,  1790. 
effect  of  word  "assigns"  in  mortgage,  1787. 
equitable  assignee  can  not  execute  power,  1789. 
executed  by  all,  1790. 
foreign  executors,  1786. 
instalment  notes,  1777b. 
legal  assignment  of  mortgage  passes  the  power,  1787. 

otherwise  with  deed  of  trust,  1788. 
legal  capacity  to  contract  necessary,  1785. 
legal  title  need  not  accompany  it,  1779. 
may  be  executed  by  administrator  of  mortgagee,  1786. 
mortgage  of  undivided  halves,  1791. 
mortgage  to  partnership,  1785. 
new  trustee  must  be  appointed,  1785. 

54 — Jones  Mtg. — Vol.  III. 
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nonpayment  of  taxes,  1777c. 
obvious  error  on  face  of  power,  1781. 
parties  may  make  such  regulations  as  they  desire,  1778. 
power  may  be  in  form  of  power  of  attorney,  1777. 
power  to  two  or  more  jointly  must  be  executed  by  all,  1790. 
prior  entry  does  not  prevent  sale,  1783. 
prior  entry  when  necessary,  1782. 

provision  allowing  assignee  to  execute  power  essential,  1789. 
provision  for  consent  of  grantor,  1777d, 

provision  that  sale  be  made  only  on  request  of  beneficiary,  1790a. 
record  of  mortgage  or  power,  1784. 
trustee  appointed  under  power  to  substitute,  1785. 
what  constitutes  a  default  authorizing  sale,  1777b. 
what  is  a  sufficient  power,  1779. 

■where  debt  is  not  witnessed  by  assignable  instrument,  1789. 
who  may  exercise  power,  1785. 
Revocation  and  Suspension  of  Power,  1792-1800. 
by  subsequent  incumbrances  suspends  not,  1797. 
conveyance  by  mortgage  of  part  of  premises,  1796. 
death  of  mortgagor  does  not  revoke,  1792. 
death  of  mortgagor  revokes  power  in  certain  states,  1794. 
rule  the  same  where  mortgage  a  mere  security,  1794. 
effect  of  barring  action  on  debt,  1793a. 
entry  to  foreclose  waives  not  power,  1796. 
exceptional  doctrine  in  Texas,  1792. 

executed  In  name  of  grantee,  1792. 

former  Maryland  insolvency  law,  1793a. 

garnishment  suspends  not,  1797. 

gives  right  to  redeem  against  purchasers  with  notice,  1798. 

injunction  against  assignment  till  hearing,  1797. 

insanity  of  mortgagor  does  not  revoke,  1793. 

may  be  modified  and  extended  without  revoking,  1795. 

not  suspended  when  mortgagor  within  lines  of  enemy,  1800. 

pendency  of  bill  to  redeem  does  not  suspend,  1797. 

power  is  coupled  with  an  Interest,  1792. 

redemption  after  sale  and  before  execution  of  deed,  1798. 

rule  in  English  court  as  to,  1799. 

rule  in  New  York  as  to,  1799. 

sale  stopped  on  tender  of  instalment,  1799. 
rule  in  England  as  to,  1799. 
rule  in  New  York  as  to,  1799. 

single  exercise  of  power  exhausts  it,  1796. 

statutory  modification  in  Colorado,  1792. 

tender  after  breach  does  not  defeat,  1798. 
When  the  Exercise  of  the  Power  May  Be  Enjoined,  1801-1820. 

a  legitimate  exercise  of  the  power  can  not  be  enjoined,  1801. 
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application  of  disputed  overpayment,  1805. 

appointment  of  referee  to  act  -with  mortgagee,  1818. 

bond  by  mortgagor  to  pay  interest  on  first  mortgage,  1820. 

clouding  title,  1815. 

conflicting  liens,  1801a. 

dispute  as  to  whether  there  has  been  a  default,  1807d. 

dual  capacity  of  mortgagee  and  of  guardian  of  mortgagor,  1807b. 

exercise  of  power  at  request  of  mortgagor,  1802. 

grounds  of  interference  must  be  alleged,  1804. 

insanity  of  mortgagor,  1807c. 

insolvency  of  trustee  no  ground,  1816. 

insufficient  description  in  deed,  1807a. 

lien  for  paving  tax,  1813a. 

loss  of  mortgage  deed  not  a  ground,  1801. 

lumping  real  and  personal  covered  by  mortgage,  1817a. 

Mississippi  statute,  1820. 

mortgagee's  damages  and  costs  when  wrongly  enjoined,  1820. 

mortgage  in  hand  of  creditors,  1807b. 

notice  of  equitable  interest  necessary,  1807b. 

notice  to  bidders  of  mortgagor's  claims,  1805. 

not  to  allow  set-off,  1811. 

not  to  allow  time  for  contribution  to  redeem,  1812. 

on  account  of  usury,  1808. 

of  unconscionable  penalty  or  interest,  1809. 
party  to  Injunction  suit,  1805a, 
payment  must  be  tendered,  1806. 
pendency  of  trespass  to  try  title  not  a  ground,  1801. 
pending  settlement  of  partnership  accounts,  1811. 
pending  suit  which  prevents  sale  for  fair  price,  1813a. 
petitioner's  rights  must  be  clear,  1805. 

purchaser  subject  to  mortgage  ignorant  of  power  in  it,  1814. 
recovery  of  money  paid  under  duress,  1819. 
right  of  purchaser  from  mortgagor  to  complain,  1807, 

because  of  subsequent  circumstances,  1807a. 
sale  contrary  to  injunction  a  contempt,  1801a. 
scarcity  of  money  or  business  depression  no  ground,  1817. 
scope  of  action  after  equity  has  jurisdiction,  1801a. 
surety  who  has  not  paid  debt,  1805. 
use  of  the  power  to  obtain  an  unfair  advantage,  1803. 
waiver  of  right  to  sell  for  nonpayment  of  Interest,  1807d. 
want  of  notice  of  sale  no  ground  for  enjoining,  1810. 
when  amount  of  debt  is  in  dispute,  1813. 
when  mortgage  was  void  In  its  inception,  1807. 
when  the  mortgage  has  been  satisfied,  1813. 
Personal  Notice  of  Sale,  1821-1827. 

all  essential  requisites  of  power  must  be  complied  with,  1822. 
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burden  of  proof  as  to  notice,  1827. 
delay  after  default  in  corporate  mortgages,  1822. 
failure  to  give  required  notice  does  not  bar  equity,  1822. 
junior  incumbrancer  not  entitled  to,  1821a. 
mortgagor  can  not  waive  notice  for  others,  1824. 
no  notice  necessary  unless  made  so  by  statute  or  deed,  1821. 
notice  not  necessary  to  charge  third  person  on  agreement  to  pur- 
chase, 1821. 

notice  to  heirs-at-law  in  place  of  administrator,  1822. 
on  agreement  to  purchase,  1821. 
promise  of  mortgagee,  not  to  sell  without  notice,  1825. 

ground  for  setting  aside  sale,  1826. 
reference  to  power  in  deed,  1821. 
when  mortgagor  is  under  disability,  1823. 
PuUication  of  Notice,  1827-1838. 

assignment  of  mortgage  during  time  of  advertisement,  1832. 
burden  of  proof  as  to  notice,  1830. 
change  in  name  of  paper,  1835. 
change  of  statute  as  to  length  of  notice,  1833. 
conflict  between  requirements  of  statute  and  of  power,  1827. 
distinction  between  "printed"  and  "published,"  1835. 
error  in  record  as  to  place  of  publication,  1836. 
fairness  in  giving  notice  required,  1830. 
for  a  certain  time  in  newspaper  usually  required,  1828. 
how  long  after  publication  sale  may  be,  1834. 
length  of  time  of  publication,  1838. 
notice  published  before  default  ineffectual,  1831. 
once  a  week  for  three  successive  weeks,  1838. 
posting  in  public  places,  1837. 
publication  in  two  counties,  1836. 
selection  of  newspaper,  1835. 

statutes  do  not  apply  beyond  the  states  enacting  them,  1829. 
time  shortened  by  agreement,  1838. 
what  is  a  newspaper  determined  by  jury,  1835. 
when  weekly  paper  is  published,  1831. 
where  mode  prescribed  is  impossible,  1829. 
where  newspaper  is  published,  1836. 
where  sale  is  twice  advertised,  1830. 
WJiat  the  Notice  Should  Contain,  1839-1856. 
advertisement  not  dated,  1854. 
alone  not  permitted,  1853. 
allegation  of  record,  1839. 

amount  of  prior  mortgage  need  not  be  stated,  1856. 
as  to  day  of  sale,  1852. 
as  to  prior  incumbrances,  1852. 
by  reference  to  record,  1843. 
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change  in  time  appointed  for  sale,  1852. 
compliance  with  statutory  requirements,  18S9. 
day  of  sale  fixed  for  Sunday,  1847. 

for  legal  holiday,  1847. 
description  by  reference  to  plan,  1840. 
description  of  parcels,  1840. 
description  when  part  has  been  released,  1841. 
discretion  as  to  the  time,  place,  and  terms  of  sale,  1846. 
discretion  lodged  in  trustee,  1849. 
distinct  lots  should  be  described  separately,  1841. 
error  in  name,  1843. 
error  in  stating  attorney's  fee,  1852. 
misleading  notices,  1852. 
mistake  in  advertisement,  1851. 
must  describe  the  premises,  1840. 
must  show  who  orders  the  sale,  1843. 
must  specify  time  and  place  of  sale,  1845. 
need  not  name  owners  of  equity  of  redemption,  1844. 
prior  incumbrances,  1853. 
reassignment  not  set  forth,  1843. 
sale  at  city  hall,  1850. 
sale  at  ruins  of  courthouse,  1848. 
sale  at  temporary  courthouse,  1849. 
sale  in  newly  incorporated  town  or  county,  1849a. 
sale  of  equity  of  redemption,  1853. 
sale  outside  of  state,  1850. 
short  and  incomplete  description,  1842. 
should  fully  comply  with  the  terms  of  power  1839. 
statement  of  default,  1839,  1854. 
statement  of  the  amount  claimed,  1855. 
statutory  requirement  for  mortgagor's  signature,  1843. 
terms  of  sale,  1854. 
unimportant  omissions,  1854. 
what  constitutes  appointed  hour,  1845. 

when  part  of  amount  was  garnished  in  hands  of  mortgagee,  1855. 
when  taxes  are  added,  1855. 
where  courthouse  has  two  doors,  1849. 
where  term  courthouse  is  ambiguous,  1849. 
Sale  in  Parcels,  1857-1860. 

discretion  in  mortgage,  1857. 

exceptions  to  general  rule,  1857. 

no  obligation  except  under  statutes  and  special  equities,  1857. 

sale  contrary  to  statute  void  or  voidable,  1857. 

sale  of  sufficient  only  to  pay  the  debt,  1860. 

sale  of  whole  for  instalment  of  interest,  1859,  1860. 

waiver  of  right  to  object,  1857. 
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what  constitutes  separate  lots,  1857. 
when  sale  of  property  entire  not  justified,  1858. 
when  trustee  should  sell  In  parcels,  185. 
Conduct  of  Sale,  Terms,  and  Adjournment,  1861-1875. 
acquiescence  of  mortgagor  in  conduct  of  sale,  1865. 
adjournment,  1873. 
announcement  at  sale,  1874. 
deputy  marshal  can  not  act,  1862. 
employment  of  auctioneer,  1862. 
express  requirements,  1868. 
failure  to  give  indicates  bad  faith,  1874. 
giving  credit,  1868. 
Illinois  doctrine,  1874. 
memorandum  by  auctioneer,  1863. 
mortgagee  may  act  by  attorney,  1861. 

need  not  be  personally  present,  1861. 

sales  by  sheriff,  1861,  note, 
mortgagee  may  give  credit,  taking  the  risk  himself,  1868,  1871. 
mortgagee  responsible  if  he  gives  credit,  1864. 
no  obligation  to  delay  sale  to  more  favorable  time,  1875. 
notice  of  adjournment,  1874. 
one  of  two  trustees  may  act  when,  1862. 
payment  at  time  of  sale,  1866. 
property  bid  in  by  auctioneer,  1873. 
publication  not  required,  1874. 
public  auction  or  private  sale,  1863. 
scope  of  mortgagee's  authority,  1868,  1871. 
sham  bidders,  1873. 
terms  of  sale,  1864. 
time  for  examination  of  title,  1867. 
trustee  under  deed  of  trust  should  be  present,  1862. 
what  is  "highest  and  best  bid,"  1865. 
when  highest  bidder  repudiates,  1865,  1869. 
when  mortgagee  authorized  to  sell  for  cash  or  credit,  1872. 
when  mortgagee  may  use  his  discretion,  1870. 

not  liable  for  errors  of  judgment,  1870. 
when  sale  may  be  had,  1863. 

when  terms  of  sale  not  prescribed  by  power,  1869. 
whether  for  cash  or  credit,  1864. 
Who  May  Purchase  at  Sale,  1876-1888. 
accountability  of  mortgagee,  1876a. 
authority  a  question  for  jury,  1879. 
beneficiary  may  buy,  1880. 

corporation  as  separate  entity  in  purchasing,  1880. 
director  may  purchase  under  corporate  mortgage,  1887. 
disability  on  trustee  after  appointment  of  substitute,  1880. 
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express  provision  that  mortgagee  may  purchase,  1883. 

indirect  purchase  by  trustee,  1880. 

indirect  purchase  in  behalf  of  mortgagee,  1879. 

less  strictness  in  case  of  mortgagee,  1881. 

mortgagee  may  apply  for  relief,  1876. 

mortgagee  may  purchase  from  purchaser,  1876. 

mortgagee  may  purchase  of  mortgagor,  1876. 

mortgagee  not  allowed  to  purchase,  1876. 

mortgagee's  agent,  1879. 

mortgagor  electing  to  disaffirm  must  redeem,  1876a. 

mortgagor  may  purchase,  1887. 

effect  of  such  purchase  on  levying  creditor,  1887. 

mortgagor's  wife  may  purchase,  1888. 

no  restraint  when  sale  is  by  judicial  process,  1882. 

no  subsequent  sale  allowed,  1876. 

not  necessary  to  show  fraud  in  mortgagor's  purchase,  1877. 
on  subsequent  mortgage,  1887. 

partners  of  mortgagee  can  not  purchase,  1876. 

pledgee  of  mortgage  can  not  purchase,  1876. 

purchaser  charged  as  trustee  when,  1887. 

right  lost  after  transfer  to  bona  fide  purchaser,  1886. 

right  to  avoid  sale  waived  by  delay,  1885. 

right  to  disaffirm  not  transferable,  1876a. 

rule  applies  to  mortgagee's  solicitor,  1878. 

rule  has  no  application  to  subsequent  mortgagee,  1884. 

sale  to  estate  of  A  B  void,  1876. 

sale  to  mortgagee  voidable  only,  1876. 

trustee  in  deed  of  trust  can  not  buy,  1880. 

trustee's  attorney  can  not  purchase,  1880. 
Deed  and  Title,  1889-1903. 

application  of  surplus  to  pay  taxes,  1897a. 

auctioneer  may  be  authorized,  1891. 

bona  fide  purchaser  acquires  valid  title,  1898. 
in  spite  of  fraud  or  usury,  1898. 
though  mortgage  has  been  paid,  1898. 

by  assigns,  executors  and  trustees,  1889. 

complete  sale,  1903. 

deed  in  name  of  mortgagor  or  mortgagee,  1891. 

deed  not  evidence  of  recitals  in  it,  1895. 

deed  to  person  other  than  purchaser,  1896. 

doctrine  of  notice  charging  purchaser  from  trustee,  1897. 

excuse  for  purchaser's  refusal,  1903. 

free  from  claims  for  improvements,  1897. 

free  from  mortgagor's  contract  to  sell,  1897. 

holder  of  legal  title  should  make  deed,  1889. 

incumbrances,  1897. 
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invalid  sale  operates  as  assignment,  1902. 

justifies  a  second  sale,  1903. 

married  woman  may  make  deed,  1890. 

memorandum  necessary  to  bind,  1903. 

mortgagee  in  possession  liable  to  account,  1902. 

mortgagee  purchasing  may  deed  to  himself,  1892. 
no  deed  required  in  New  York,  1893. 
nor  in  Alabama,  1893. 

mortgage  taken  in  capacity  of  administrator,  1889,  1891. 

mortgagor's  covenant  for  further  conveyance,  1901. 

no  estoppel  by  resale,  1902. 

except  where  mortgagee  purchases,  1902. 

no  personal  warranty  of  title,  1889. 

of  reservation  by  mortgagor,  1897. 

only  one  sale  and  deed  can  be  made,  1889. 

proper  recitals  in  deed,  1889. 

purchaser  in  England  not  bound  to  inquire  as  to  regularity  of  sale, 
1900. 

purchaser's  failure  to  record,  1897. 

purchaser  takes  divested  of  subsequent  incumbrances,  1897. 

recovery  of  possession  by  grantee,  1894. 

recovery  of  possession  by  purchaser,  1902a. 

remedy  against  purchaser  declining  to  complete  sale,  1903. 

sale  after  payment  of  mortgage,  1899,  1902. 

sale  by  authorized  person,  1092. 

title  not  affected  by  prior  agreements  of  parties,  1899. 

title  passes  by  delivery  of  deed,  1894. 

unpaid  taxes  a  valid  lien  against  purchaser,  1897a. 

usury  voids  sale  as  to  mortgage  purchasing,  1899. 
The  Affidavit,  1904,  1905. 

necessity  for,  1904. 

need  not  state  rendering  of  account,  1905. 

neglect  to  file  does  not  invalidate  sale,  1904. 

New  York  rule,  1904. 

sufficiency  of,  1904. 

what  is  requisite  to  make  it  presumptive  evidence,  1905. 
Setting  Aside  and  Waiving  Sale,  1906-1922. 

allowing  property  to  be  sacrificed,  1909. 

as  evidence  of  fraud,  1915. 

avoided  by  secret  arrangement  to  prevent  competition,  1910. 

by  bill  to  redeem  or  bill  to  set  aside,  1921. 

burden  of  proof,  1912. 

combination  between  purchasers,  1912. 

conduct  of  purchaser  at  sale,  1912. 

delay  in  seeking  relief,  1922. 

exercise  of  fair  discretion,  1907. 
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failure  to  comply  with  statute,  1907. 
failure  to  mention  improvements  in  notice,  1913. 
fairness  in  the  exercise  of  the  power  required,  1906. 
fraud  or  deception  practiced  on  holder  of  note,  1911. 

on  owner,  1911. 
fraudulent  sale  by  mortgagee,  1907. 
general  grounds  for  relief,  1096. 
injunction  pending  hill,  1821. 
liability  of  mortgagee  to  action  at  law,  1909. 
mere  inadequacy  of  price  not  alone  ground  for,  1915. 
military  occupation  of  premises,  1906a. 
mortgagee  purchasing  bound  to  carry  out  purchase,  1920. 
mortgagor  estopped  by  receipt  of  surplus,  1920a. 
mortgagor's  failure  to  attend  sale,  1909. 
only  one  bidder  at  sale,  1914a. 
parties  to  bill,  1921. 

promise  to  allow  mortgagor  to  purchase,  1917. 
purchase  by  agent  without  authority,  1914. 
purchaser  knowing  of  circumstances  invalidating,  1913. 
relief  must  be  sought  in  equity,  1921. 
reporting  sale  to  court,  1907. 

right  of  mortgagee  purchasing  to  insist  on  invalidity,  1913. 
sale  by  unlicensed  auctioneer,  1915a. 
sale  of  undivided  Interest,  1907. 

without  leave  of  bankrupt  court,  1908. 
subsequent  entry  to  foreclose  does  not  open,  1919. 
suit  for  second  instalment  does  not  open,  1918. 
unauthorized  substitute  trustee,  1907. 
waived  by  agreement,  1920. 
waived  by  extending  time  of  redemption,  1916. 
what  constitutes,  1911. 
when  objection  should  be  made,  1915. 
whether  sale  void  or  voidable,  1907. 
who  may  impeach,  1906. 
who  may  take  advantage  of,  1915. 
Costs  and  Expenses,  1923-1926. 
attorney's  fees,  1923a. 
auctioneer's  fees,  1924. 

costs  under  sale  by  order  of  court  in  bankruptcy,  1926. 
expense  for  legal  advice,  1925. 
express  agreement  allowing  when  no  sale,  1772. 
mortgagee  or  trustee  not  generally  entitled  to  compensation,  192S. 
net  proceeds  applicable  to  mortgage  debt,  1926a. 
payment  of  prior  liens,  1926b. 
reasonable  expenses  incurred  in  advertising,  1924. 
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POWER  OP  SALE— Continued. 
The  Surplus,  1927-1939. 

after  sale  under  junior  judgment,  1934. 
best  form  of  provision,  1927. 
dower  in  surplus,  1933. 

effect  of  prior  and  subsequent  incumbrances,  1927. 
generally  mortgage  provides  for  disposal  of,  1927. 
in  case  of  an  insolvent  estate,  1932. 
in  case  of  bankruptcy,  1932. 
judgment  lien  upon,  1935. 
mecbanic's  lien  against  surplus,  1934. 
must  be  applied  according  to  title,  1929. 
not  applied  to  prior  incumbrances,  1929. 
not  chargeable  with  interest  when  unproductive,  1928. 
notice  of  claims  to,  1930. 

passes  to  grantee  of  equity  of  redemption,  1929. 
payment  of  whole  debt  on  sale  for  instalment,  1937. 
protection  for  attaching  creditor  of  mortgagor,  1930. 
right  of  subsequent  mortgagee,  1929. 

rights  determined  in  suit  for  money  had  and  received,  1939. 
suit  by  mortgagor  for  surplus,  1930. 
when  equity  attached  or  sold  on  execution,  1934. 
when  mortgage  debt  charged  on  portion  of  premises,  1936. 
when  mortgagor  has  conveyed  part,  1935. 
when  only  part  of  debt  has  matured,  1938. 
when  there  are  sureties  for  part  of  debt,  19S6. 
when  whole  property  is  sold  to  satisfy  one  instalment,  1937. 
whether  heir  or  administrator  entitled  to,  1931. 
Judgment  for  Deficiency  After  Bale,  1227. 

POWER  TO  MORTGAGE, 

agent  can  not  execute  for  his  own  benefit,  129. 

a  power  to  sell  does  not  include,  129. 

executed  in  name  of  principal,  130. 

includes  power  to  make  mortgage  in  usual  terms,  129. 

mode  of  exercising,  130. 

power  by  will  or  deed,  129. 

PRACTICE, 

See  Pleading  and  Peactice. 
PRAYER, 

effect  of  prayer  for  excessive  relief,  1475. 

for  amount  of  debt  before  entry  of  final  decree,  1478. 

for  decree  against  mortgagor,  1461. 

for  deficiency,  1477. 

PRE-EMPTOR. 

of  public  land  can  not  mortgage,  177,  618. 
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PRE-EXISTING  DEBT, 

mortgage  for,  whether  a  purchase,  460. 

PREFERENCE, 

See  Peioeitt. 

fraudulent  in  the  execution  of  mortgages,  629. 
mortgagor  as  purchaser  on  sale,  1617. 
under  bankrupt  act,  627,  629. 

PREMIUMS, 

See  Insueance. 

payment  on  insurance  policies,  414. 

PRESUMPTIONS, 

absolute  conveyances,  335. 

acceptance  by  cestui^que  trust,  89. 

acceptance  of  mortgage  from  execution  and  recording,  502. 

friendly  relation  before  mortgagor  and  mortgagee,  703. 

payment  from  possession  of  note  or  bond  by  mortgagor,  913. 

regularity  from  certificate  of  acknowledgment,  500. 

regularity  of  appraisement  for  foreclosure  sale,  1611a. 

relations  existing  between  mortgagor  and  mortgagee,  672. 

sanity,  103. 

seal  from  attestation  clause,  493. 

that  acknowledging  officer  has  performed  duty,  499. 

validity  of  entry  of  satisfaction,  989. 

PRESUMPTION  OF  PAYMENT, 
generally,  913-918. 
payment  from  lapse  of  time,  1194,  1195. 

PRINCIPAL  AND  AGENT, 

See  Agent. 

PRINCIPAL  AND  SURETY. 

See  Indemnity;   Subett. 

PRIOR  INCUMBRANCERS, 

can  not  properly  be  made  parties  to  foreclosure  suit,  1439, 1445,  1474, 
1589. 

PRIORITY, 

as  affected  by  notice,  538-542. 

doctrine  in  this  country,  538,  539. 
assignees  of  several  notes  or  separate  debts,  822. 
between  assignees  fixed  by  agreement  or  implication,  822a. 
between  different  assignments  of  same  mortgage,  483. 
between  mortgages  recorded  same  day,  508. 
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PRIORITY— Continued. 

between  principal  and  interest  in  application  of  proceeds  of  fore- 
closure sale,  1705a. 

between  simultaneous  mortgages,  607a. 

by  registration,  456-537. 

creditors  where  fraudulent  conveyance  of  mortgaged  premises  set 
aside,  1688b. 

determination  of  priorities  before  and  after  foreclosure  sale,  1611. 

effect  of  mechanics'  lien  laws,  487. 

effect  of  separate  guaranty  of  payment  of  single  note,  822. 

fixed  by  order  in  which  liens  filed  for  record,  456. 

mortgages  fixed  by  original  record,  525. 

mortgages  recorded  simultaneously,  534. 

notice  as  affecting  under  registry  acts,  538-542. 

once  gained  can  not  be  lost,  525. 

though  record  be  destroyed,  526. 

payment  of  liens  in  order  of  priority,  1688. 

right  of  parties  to  change  order,  1702. 

unrecorded  mortgage  over  judgment,  463. 
As  Affected  iy  Negligence,  604-606. 

agreements  fixing  priority,  608. 

as  between  holders  of  several  notes  secured,  606,  1699,  1939. 

as  between  individual  and  partnership  mortgages,  606. 

as  between  simultaneous  mortgages,   606. 

as  between  unrecorded  mortgages,  607. 

between  mortgages  may  be  settled  in  foreclosure  suit,  1441. 

between  several  mortgages  executed  at  same  time,  607a. 

first  mortgagee  taking  new  mortgage  knowing  of  second,  608. 

of  assignee  of  one  note,  822. 

over  mechanic's  lien,  487,  609. 

questions  of,  when  to  be  settled,  1611. 
Between  Holders  of  Several  Notes,  1699-1707. 

agreed  priority  on  assignment,  700. 

competition  between  assignee  of  part  and  mortgagee,  701. 

effect  of  assignment  of  notes,  1699. 

effect  of  usury,  1706. 

guaranty  of  payment  of  interest,  1706. 

may  be  fixed  by  agreement,  1702. 

note  first  maturing  entitled  to,  1699. 

pro  rata  division,  701a,  703. 

provision  that  all  notes  mature  on  any  default,  1699,  1703. 

rights  of  assignee  holding  mortgages,  701. 

rights  of  sureties,  1706. 

when  mortgage  secures  debts  due  to  different  persons,  1705. 

when  whole  debt  becomes  due  upon  any  default,  1703. 

whether  priority  of  assignment  gives,  1701. 
As  Affected  T>y  Fraudulent  Concealment  of  Incumbrance,  602. 

by  fraud  inducing  one  to  purchase  as  incumbered,  603. 
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PRIVATE  SALE, 

under  power  of  sale  mortgages,  1863. 

PROCEEDS, 

order  in  which  surplus  proceeds  must  be  applied,  1929. 

PROCEDURE, 

under  burnt  record  acts,  526a. 

PROCESS, 

See  Notice. 

conclusiveness  of  decree  dependent  on  service  of  process,  1589d. 
defense  of  defective  service  to  suit  to  foreclose,  1514. 
effect  of  defective  service  in  strict  foreclosure,  1570. 
in  foreclosure  suits,  1442b. 
notice  under  Torrens  system,  537e. 
service  in  actions  to  redeem,  1096a. 
supplemental  summons  to  bring  in  new  parties,  1442. 
to  place  purchaser  in  possession  of  premises  sold  on  foreclosure, 
1663. 

PROMISSORY    NOTE, 

See  Notes. 

not  subject  to  equities  in  hands  of  assignee,  837. 
otherwise  when  overdue,  841. 

PROOF, 

See  Evidence. 

of  debt  against  estate  does  not  bar  foreclosure,  1218,  1222. 
of  note  in  foreclosure  suit,  1470. 

PRO  RATA  DIVISION, 

proceeds  of  foreclosure  sale,  1701a. 

PUBLICATION, 

notice  of  sale,  1827-1838. 

PUBLIC  CORPORATION, 

right  of  redemption  on  foreclosure  sale,  lOSlaa. 

PUBLIC  LAND, 

mortgage  before  final  proof  made,  177. 
preemptor  can  not  mortgage,  177. 

PUBLIC  OFFICERS, 

parties  plaintiff  in  foreclosure,  1392. 
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PUBLIC  POLICY, 

mortgages  violating,  618. 

stipulations  against  redemption,  1039. 

violation  of  law  by  mortgagee  as  defense  to  foreclosure,  1506b. 

PUBLIC  SALES, 

under  power  of  sale  mortgages,  1863. 

PUBLIC  TRUSTEES, 

sufficiency  of  designation,  63. 

PURCHASE-MONEY, 

assignments  of  contracts  as  equitable  mortgages,  172-178. 
eviction  necessary  before  defenses  will  avail,  1500,  1502. 

PURCHASE-MONEY  MORTGAGES, 

allowance  for  outstanding  incumbrances.  1502. 

application  of  proceeds  to  prior  Incumbrance,  1698. 

bar  to  action  to  enforce  equitable  lien  for  purchase-money,  1209. 

breach  of  covenant  of  seisin  in,  J504. 

breach  of  independent  covenant  in,  1505. 

contemporaneous  execution  with  deeds,  469, 

counter-claim  for  damages  caused  by  fraud,  1506. 

covenants  in,  68. 

damages  for  breach  of  covenant  in  purchase-money  mortgage,  1581c. 

defense  of  outstanding  title.  1500. 

defense  is  founded  on  the  covenants,  1501. 

depends  upon  time  of  record,  1688. 

devise  of  equitable  interest  by  vendee,  810. 

eviction  necessary  before  defense  will  avail,  1500,  1502. 

exceptional  cases,  1503. 

execution  by  corporations,  126b. 

fraud  in  sale  of  one  of  several  tracts,  1506. 

fraud  of  vendor  as  defense  to  foreclosure,  1506. 

has  priority  of  dower  and  homestead  rights,  468-470. 

implication  of  covenants,  1501. 

lease  on  part  not  a  breach,  1501. 

lien  on  surplus  discharged  according  to.  1688. 

mere  possession  of  third  person,  1504. 

mutual  mistake  as  to  quantity  of  land,  1506a. 

priority  over  dower,  homestead  and  judgment  liens,  470. 

priority  over  judgments,  468,  469. 

priority  where  made  to  third  person,  472. 

priority  with  reference  to  mortgages  recorded  before  acquisition  of 

title,  471, 
purchaser  assuming  mortgage  has  no  standing  to  complain,  1506a. 
questions  of  when  to  be  settled,  1611. 
reference  to  determine  between  claimants  to  surplus,  1685. 
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PURCHASE-MONEY  MORTGAGES— Continued. 
rights  of  purchaser  of  the  equity,  1502. 
simultaneous  mortgages  for,  467,  468. 
tax  liens,  1504. 

unauthorized  agreement  by  president  of  corporation,  1501. 
validity  of  title  when  a  condition  precedent  to  enforcement  of  debt, 

1508. 
■what  constitutes  a  breach  of  such  covenant,  1504. 
■what  constitutes  eviction  1502. 
■when  sale  'was  effected  by  vendor's  fraud  1506. 
■where  vendor  is  insolvent  1503. 
■whether  operative  to  convey  dower,  666. 

PURCHASE-MONEY  NOTES, 
assignment,  201. 

PURCHASER, 

a  judgment  creditor  is  not,  462. 

a  mortgagee  for  antecedent  debt,  460. 

a  mortgagee  is,  within  recording  acts,  459,  710. 

construction  of  clause  of  special  assumption,  748. 

may  rely  upon  title  as  it  appears  of  record,  514. 

mortgagee  may  be,  of  equity  of  redemption,  711,  712. 

when  merger  follows  purchase,  870. 
not  required  to  see  to  application  of  proceeds  of  foreclosure  sale, 

1682. 
of  timber  from  mortgagor  ■wrongfully  cut,  689. 
right  to  defend  against  mortgage  assumed,  744. 
Of  the  Equity  of  Redemption,  Sis  Bights  and  Liabilities,  735-770. 
assumption  of  mortgage  by,  740. 

payment  by  him  discharges  mortgage,  740,  769a. 

■what  constitutes,  740,  748,  749,  765. 
assumption  of  proportionate  part  by,  743. 
can  not  defend  against  mortgage  assumed,  744. 
can  not  set  up  usury,  745. 
effect  of  deed  ■without  covenants,  736. 
expressly  subject  to  mortgage,  736,  736a. 

not  entitled  to  collateral  security,  737. 
extension,  ■when  discharges  mortgagor,  742. 

necessity  for  personal  decree  for  deficiency,  754. 

neglect  to  enforce  mortgage,  742. 
identity  of  the  mortgage  assumed,  740a. 
liability  after  purchase  of  paramount  title,  739. 
mortgagor  becomes  surety  to,  741,  742a. 

relation  between  first  and  second  purchaser,  741. 
necessity  for,  735. 
no  personal  liability  for  debt,  738. 

effect  of  assumption  by  mistake  or  fraud,  738,  744,  752. 
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PURCHASER— Continued. 

nor  to  assume  payment  of  it,  738. 
of  deed  with  covenants  of  warranty,  736a. 
purchase  under  execution,  736.  747. 
reference  to  mortgage.  Importance  of,  735. 
second  grantee's  agreement  to  assume,  736,  747a,  760a. 
sufficiency  of,  739a. 
trustee  assuming  mortgage,  740b. 
•when  novation  takes  place,  741. 
when  purchaser  may  contest  mortgage,  746. 
Personal  Liability  of  Purchaser,  748-770. 

assuming  mortgage  can  not  set  up  statute  of  limitations,  1201. 

assumption  in  absolute  deed  which  is  in  fact  a  mortgage,  757. 

bound  by  accepting  deed,  imposing  obligation,  752. 

effect  of  agreement  in  mortgage,  1625. 

effect  of  assumption  of  mortgage,  1625. 

has  no  greater  rights  against  mortgagee  than  mortgagor  had,  1202. 

how  mortgagee  may  take  advantage  of  agreement,  755,  755a. 

junior  mortgagee  assuming  not  liable,  756,  761. 

married  woman  assuming,  753. 

mortgagee  may  sue  on  promise  without  foreclosure,  759. 

a  doctrine  of  equity  not  of  law,  761a. 

condition  that  grantee  pay  mortgage,  765. 

contract  to  pay  mortgage  enforced  before  promisee  has  paid, 
769. 

doctrine  of  covenants  running  with  the  land  not  applicable, 
768a. 

doctrine  of  United  States  Supreme  Court,  761b. 

Massachusetts  doctrine,  761d. 

may  redeem,  1061. 

measure  of  damages  in  action  by  grantor  against.  770. 

mortgagee  can  not  sue  in  name  of  mortgagor,  761c. 

mortgagee's  rights  are  in  equity  not  at  law,  761b. 

payment  by  grantee  discharges  mortgage,  769,  769a. 

prevailing  rule  is  to  allow  suit  at  law,  against  purchaser,  762. 

promise  must  be  expressly  for  mortgagee's  benefit,  761. 

remedy  o'f  grantor  against,  768. 

though  grantor  himself  not  liable  for  the  debt,  760. 

when  purchaser  of  part  entitled  to  a  release,  767. 

whether  grantor  can  release  purchaser,  763-764. 
none  under  deed  merely  subject  to  mortgage,  748. 
pendente  lite  need  not  be  made  party  to  foreclosure  suit.  1411. 
rights  under  foreclosure  sale,  1642-1681. 
right  to  have  sale  In  Inverse  order,  1625. 
subject  to  mortgage  can  not  defend  against  it,  1491. 
under  agreement  to  pay  the  mortgage,  749. 
under  verbal  promise  to  assume,  750. 
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PURCHASER— Continued. 

•what  will  avoid  liability,  754. 

when  acceptance  implied,  752. 

when  action  allowed  on  promise  for  benefit  of  mortgage,  758. . 

when  bound  to  indemnify  mortgagor,  751. 

when  mortgage  debt  forms  part  of  consideration,  751. 

Q. 

QUASI  PUBLIC  CORPORATIONS, 

right  of  redemption  on  foreclosure  sale,  lOSlaa. 

QUESTIONS  OF  LAW  AND  FACT, 
payment,  917. 

QUITCLAIM, 

effect  of  quitclaim  from  mortgage,  859. 

right  of  holder  to  redeem,  1055a. 

whether  quitclaim  operative  as  assignment  of  mortgage,  808. 


R. 

RAILROAD  COMPANIES, 

after-acquired  property  not  essential  to  its  business,  156. 

passes  without  special  mention,   157. 
limitation  of  power  to  mortgage,  124,  125. 
mortgage  does  not  cover  corporate  existence,  161. 
mortgage  of  after-acquired  property,  152,  154. 
mortgage  of  future  earnings  of,  159. 
occupancy  of  right  of  way  as  notice  to  purchaser,  592. 
power  to  mortgage  property,  124a,  124b. 
rolling  stock  as  fixtures,  452,  452a. 

rolling  stock  of,  whether  covered  by  mortgage,  452. 
what  property  included  by  implication  in  mortgage,  156. 
when  mortgage  covers  after-acquired  property  of,  152,  154. 

RAILROAD  TRACKS, 

whether  fixtures,  452a. 

RATIFICATION, 

by  infant  mortgagor  on  coming  of  age,  105. 

delivery  of  mortgage  for  registration,  505. 

foreclosure  sale,  1637. 

of  mortgage  irregularly  executed,  93. 

of  rents  provided  for  in  mortgage.  670. 

sale  made  under  power,  1920a. 

sale  of  property  by  infant  after  reaching  majority,  105. 

55 — Jones  Mtg. — ^Vol.  III. 
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REAL  PROPERTY, 

See  FixTTjEES. 

surplus  money  on  foreclosure  sale,  1684. 

RECEIPTS, 

evidence  of  payment,  918. 

given  by  grantor  to  grantee  as  showing  intent  to  create  mortgage, 
288. 

RECEIVERS. 

appointment  in  action  to  redeem,  1517. 

appointment  to  collect  rents,  772. 

as  party  to  foreclosure  suit,  1438a. 

continuance   of  possession  to   collect  rent  dependent  on  order  of 

court,  1524. 
fiduciary  relation,  1535. 
may  discharge  mortgage,  956. 
ministerial  ofllcers  of  court,  1535. 

necessity  that  appointment  should  be  specially  prayed,  1526. 
notice  of  application,  1526a. 
right  of  mortgagee  to  possession  of  mortgaged  property  as  against 

receiver,  715. 
superiority  of  lien  for  operating  expenses  during  receivership,  670. 
When  a  Receiver  Will  Be  Appointed,  1516-1534. 
additional  grounds,  1533. 
after  filing  bill  to  foreclose,  1526. 
after  judgment  in  foreclosure  suit,  1526. 
allowing  security  to  diminish  in  value,  1521. 
a  matter  of  discretion  with  the  court,  1516. 
analogy  to  attachment,  1516. 

application  must  show  defendant  in  possession,  1528. 
appointed  after  foreclosure  to  protect  rents,  1531a. 
appointment  before  default  of  mortgagor,  1530. 
appointment  on  ex  parte  application,  1526. 
appointment  pending  injunction,  1533. 
appropriate  under  leasehold  mortgages,  1518. 
bill  must  be  pending,  1531. 
contest  as  to  property  included,  1533. 
consent  of  prior  mortgagee,  1524. 
criterion  of  adequacy,  1534. 
defenses  to  application,  1527. 
effect  of  statute  declaring  mortgage  lien,  1516. 
English  rule  as  to  appointment  of,  1519. 

rule  in  New  York  and  other  states,  1521. 
rule  in  the  United  States,  1520. 
failure  to  insure,  1533. 
failure  to  pay  interest,  1521. 
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RECEIVERS— OoratijiMed. 

to  pay  taxes,  1521. 
failure  to  pay  taxes,  1533. 
fraud  or  bad  faith,  in  management.  1533. 
general  principles,  1516. 
grounds  for  appointment,  1517. 

inadequacy  of  security  and  insolvency  of  mortgagor,  1516. 
mortgage  must  be  due,  1530. 
must  show  amount  of  mortgage  debt,  1529. 
no  appointment  after  bankruptcy,  1528. 
not  appointed  to  enforce  vendor's  lien,  1517. 
notice  of  application  should  be  given,  1526. 
prior  mortgagee's  right  of  possession,  1525. 
provision  in  mortgage  as  to,  1521. 
rights  of  second  mortgagee,  1516. 
rule  when  instalment  notes  are  secured,  1530. 
security  must  be  inadequate  and  mortgagor  insolvent,  1532. 
statutory  provisions  as  to,  1521. 

in  several  states,  1522. 
tenant  should  attorn  to  receiver.  1528. 
when  application  may  be  made  ,1526. 
when  appointed  on  application  of  mortgagor,  1517. 
when  mortgage  covers  separate  parcels,  1530. 
when  mortgaged  estate  is  a  leasehold,  1524. 
when  receiver  should  be  discharged,  1531. 
when  subsequent  mortgagee  may  obtain  appointment,  1523. 
Duties  and  Power  of  Receiver,  1535-1537. 
action  for  rents  by,  1536.. 
actions  against,  1537. 
against  assignee  in  bankruptcy,  1536. 
attornment  by  tenant  may  be  compelled,  1536. 
compensation,  1537. 

disposition  of  rents  and  profits  collected,  1692a. 
fraud  of,  as  a  ground  for  setting  aside  sale,  1537. 
his  claim  to  rents,  1536. 
his  possession  is  that  of  the  court,  1535. 
liability  for  mistakes  made  in  good  faith,  1537. 
must  act  with  sanction  of  court,  1537. 
of  bankrupt  corporation  represents  whom,  1537. 
payment  discharges,  1537. 
represents  all  parties  in  interest,  1535. 
right  of  claimants  to  fund  collected  by,  1688. 
when  mortgagor  leases  property,  1536. 
whether  mortgagee  responsible  for  default  of  receiver,  1537a. 

RECITALS, 

conclusiveness  in  trustee's  deeds,  1830.  1895. 
constructive  notice  from  recitals,  574-576. 
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in  deed,  notice  by,  575. 

in  deeds  under  foreclosure  of  deeds  of  trust,  1895. 
in  mortgage,  of  mortgagor's  indebtedness,  effect  of,  677,  678. 
in  other  instruments,  notice  by,  574. 

notice  of  mortgage  by  recital  in  deed  that  it  is  made  subject,  735. 
not  prima  facie  evidence.  1225. 

sufficiency  of  recital  of  mortgage  to  which  conveyance  is  subject, 
739a. 

RECORDING, 

allegations  of  record  in  bill  to  foreclose,  1465. 

assignment  of  mortgage,  791. 

certificate  in  foreclosure  by  entry  and  possession,  126S. 

clerical  errors,  515. 

constructive  notice,  488.     ' 

deed  absolute  intended  as  mortgage,  457. 

defectively  recorded  mortgages  operative  as  equitable  liens,  522. 

delivery  of  mortgage  after  usual  office  hours,  505. 

duty  of  realty  mortgagee  to  examine  for  chattel  mortgages  covering 

fixtures,  436c. 
duty  to  search  records,  541. 
effect  of  delay  without  fraud.  458. 
effect  of  illegal  or  unsuccessful  attempt,  466. 

effect  of  omission  by  mistake  to  transcribe  nanie  of  mortgagee,  515. 
effect  of  recordation  after  time  limit,  468. 
effect  of  recording  assignment,  481a. 
entry  of  satisfaction  of  record,  989-991. 

on  margin  of  record,  989.' 
loss  of  lien  by  failure  to  record  as  against  subsequent  purchaser 

without  consideration,  459. 
manner  of  recording  seal,  493. 
marginal  record  of  assignments,  484. 
mortgage  after  death  of  mortgagor,  509. 
mortgage  of  improvements,  146. 

mortgages  executed  and  recorded  simultaneously,  534. 
necessity  as  between  parties  and  their  privies,  474. 
necessity  of  examination  of  records  by  subsequent  purchasers  and 

lienors,  531. 
necessity  of  record  of  power  of  sale,  1784. 
notice  and  possession  as  affecting  priority,  467. 
place  of  record  of  mortgage,  510. 
priority  between  mortgages  recorded  same  day,  508. 
priority  between  unrecorded  mortgages,  607. 
priority  of  sheriffs  deed  on  foreclosure  sale,  1653. 
recorder's  liability  for  errors  in  transcription,  519. 
record  of  mortgage  before  acquisition  of  title.  471. 
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reinscription  of  mortgages  in  Louisiana  and  Mississippi,  514a. 
requisites  as  to  time  and  manner,  504. 

right  of  purchaser  to  rely  on  record  as  showing  merger,  872. 
subsequent  deeds  on  foreclosure  sale,  1624. 
sufficiency  of  deposit  for  registration.  505. 
Torrens  system  of  registration,  537a. 

whether  place  of  record  should  be  recited  in  assignment  of  mort- 
gage, 786. 
whether  subsequent  purchaser  can  rely  upon  discharge  of  record, 

956a. 
withdrawal  of  mortgage,  505. 
Nature  and  Application  of  Laws  for,  456-487. 

acts  apply  to  agreements  affecting  mortgagees,  485. 
agreement  to  release,  485. 
and  growing  trees,  485. 
acts  apply  to  assignments,  479. 
assignee  a  purchaser,  482. 
effect  of  recording  assignment,  481. 
in  some  states  record  of  assignment  not  notice,  480. 
manner  of  recording,  484. 
noting  on  margin  of  record  of  mortgage,  484. 
prevents  wrongful  discharge,  481. 
priority  between  assignees,  483. 
provisions  obviate  examination  of  record,  480. 
purchaser  charged  with  notice,  481. 
rule  in  Massachusetts,  481. 
statutory  provisions  as  to,  479. 
takes  all  rights  of  mortgagee,  482. 
acts  apply  to  mortgages  of  crops,  486. 
assignee  of  bankrupt,  475. 

creditors  other  than  judgment  creditors,  474. 
conditional  judgment  in  foreclosure,  1306. 
deed  and  mortgage  must  be  one  transaction,  473. 
effect  of  mechanics'  lien  on  priority,  487. 
equitable  mortgages  within  the  acts,  476,  477. 

are  notice  to  subsequent  purchasers,  476. 
for  precedent  debt,  477. 
excludes  mortgage  made  by  purchaser  before  purchase-money  con- 
veyance, 471. 
giving  further  time  to  pay  pre-existing  debt,  461. 
judgment  crediter  not  a  purchaser,  462. 
knowledge  of  unrecorded  mortgage  affects  creditor,  466. 
lis  pendens,  1410. 

mortgagee  not  purchaser  in  some  states  when  mortgage  secures  pre- 
existing debt,  460. 

mortgage  for  antecedent  debt,  460. 
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mortgage  for  future  debt,  460. 

value  of  during  consideration  at  time,  460. 
mortgagee  a  purchaser  -within  the  acts,  459. 

voluntary  mortgagee  not,  459. 
mortgage  for  loan  with  which  to  purchase,  471. 
mortgages  in  some  states  recorded  in  separate  books,  457. 
mortgages  of  leasehold  estates,  478. 
not  to  be  relied  upon  as  showing  merger,  872. 
of  separate  defeasance,  253. 

notice  furnished  by  the  record,  254. 
priority  as  between  mortgage  and  judgment,  463. 
priority  of  record  gives  priority  of  title,  456. 
purchase-money  mortgage,  468. 

has  preference  over  all  judgments  and  liens,  468. 

over  prior  mortgage  for  a  loan  with  which  to  make  the 
purchase,  468. 
purchase-money  mortgage  has  priority  of  mechanics'  lien,  473. 
purchase-money  mortgage  to  third  person,  471,  472. 
purchaser  at  execution  sale  without  notice  of  rights  of  others,  467. 
recording  not  necessary  against  mortgagor  and  heirs,  474. 
record  to  be  made  within  specified  time,  458. 

record  then  relates  back,  458. 

such  provision  pernicious,  458. 
statement  of  in  notice  of  sale,  1839. 
statutes  of  the  several  states,  456,  457. 
unrecorded  mortgage  preferred  to  judgment,  464. 

reverse  rule  in  some  states,  465. 

states  vary  in  terms,  465. 

land  in  two  counties,  465. 
when  averment  of  necessary,  1465. 
whether  judgment  creditor  is  purchaser  for  value,  467. 
Bequisites  as  to  Execution  of  Mortgages,  488-503. 
acknowledgment  or  proof,  495. 

certificate  of  official  character,  498. 

certificates  must  follow  state,  495. 

ministerial  act,  497. 

qualification  of  oflScer,  496; 
personal  acquaintance,  499. 

certificate  not  conclusive,  500. 
effect  of  mistake  in,  500. 

effect  of  fraud  in  same,  500. 

of  married  woman  releasing  homestead,  500. 
apparent  error  in  description,  490. 

as  affecting  subsequent  judgment  lien,  490. 
delivery  necessary,  501. 
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by  agent  -when  effectual,  501. 

recording  does  not  amount  to,  501. 
description  of  property,  489. 

mistake  in,  489. 
due  execution,  488. 
expenses  of  recording,  488. 
sealing,  492. 

scroll  has  same  effect  in  many  states,  492. 
seal  not  to  be  copied,  493. 
signing,  491. 

by  wrong  name,  491. 
subsequent  acceptance,  501. 
subsequent  delivery,  502. 

•when  subsequent  delivery  becomes  operative,  503. 
witnessing,  494. 

statute  must  be  complied  with,  494. 
Requisites  as  to  Time  and  Manner  of,  504-514. 
after  bankruptcy  of  mortgagor,  509. 
aiter  death  of  mortgagor,  509. 
certificate  of  register  conclusive  of  time  of,  508. 
must  be  made  in  the  proper  registry  district,  510. 
notice  from  time  of  filing  deed,  505. 

by  depositing  with  person  in  charge  of  registration  office,  505. 

payment  of  recording  fees  not  a  prerequisite,  506. 

presumption  in  favor  of,  504. 

schedule,  memorandum  or  map  annexed,  507. 
of  separate  defeasance,  513. 
one  first  entered  by  recorder  has  priority,  508. 
purchaser  may  rely  upon  title  that  appears  of  record,  514. 
required  in  books  kept  for  mortgages,  511. 

when  made  in  form  of  absolute  deed,  511. 
requirement  of  as  to  power  of  attorney,  512. 
two  mortgages  recorded  same  day,  508. 
Errors  of,  515-522. 

clerical  error  does  not  invalidate,  515. 

damages  for  errors  in  index,  519. 

defective,  not  notice,  515. 

errors  in  descriptive  index,  520. 

errors  in,  do  not  affect  third  persons,  516. 

exception  under  some  statutes,  517. 

mistakes  which  put  upon  inquiry,  517. 
index  no  part  of,  518. 
index  part  of  record  in  Iowa,  520. 
mortgage  defectively  recorded  an  equitable  lien,  522. 
neglect  of  recorder  to  make  reference,  518. 
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notice  imparted  by  record,  518. 
record  is  notice  of  what  appears,  515. 
register  may  correct  error  in  record,  521, 
Effect  of  Duly  Made,  523-537. 

acts  do  not  apply  to  simultaneous  mortgages,  534. 

after-acquired  title  by  one  who  has  conveyed  by  warranty,  528,  529. 

deeds  recorded  subsequent  to  the  mortgage  not  notice,  530. 

English  doctrine  of  tacking  does  not  apply,  537. 

is  notice  of  all  the  contents  of  the  deed,  524. 

is  notice  of  lien  at  rate  of  interest  specified,  533. 

is  notice  of  the  amount  specified  in  mortgage,  531. 

not  notice  to  those  having  prior  rights,  523. 

or  contemporaneous  rights,  523. 
of  extension  of  mortgage,  532. 
of  simultaneous  mortgages  for  purchase-money,  534,  535,  536. 

in  case  one  is  for  purchase-money,  536. 
priority  once  gained  can  not  be  lost,  525. 

though   record  be  destroyed,   526. 
purchaser  without  notice  not  affected  by  unrecorded  mortgage,  527. 
record  is  constructive  notice,  523. 
Notice  as  Affecting  Priority  'by,  538-609. 
doctrine  of  notice  as  effecting,  538,  539. 
examination  of  records,  541. 
no  allegation  of  necessary  for  foreclosure,  1465. 
policy  of  admitting  notice  to  affect,  538. 
when  title  of  prior  mortgagee  affected  by  record,  540. 
whether  required  before  exercise  of  power  of  sale,  1784. 

REDELIVERY, 

effect  of  redelivery  of  mortgage  note,  946. 
necessity  where  new  security  substituted,  944. 
of  mortgage  for  a  new  obligation,  362. 

REDEMPTION, 

See  Eqxjity  of  Redemption. 
after  foreclosure  and  sale,  1151a. 
appointment  of  receiver,  1517. 

during  time  allowed  for  redemption,  1531a. 
by  Junior  mortgagee,  1430. 
by  satisfaction  of  prior  mortgage,  1680. 
effect  of  filing  bill  to  redeem,  1172. 
effect  of  redemption  by  judgment  creditor,  1051d. 
effect  upon  loss  by  mortgagee  in  possession,  783. 
liability  to  account  on  redemption  only,  1116. 
meaning  of  word  redeem  in  collateral  contracts,  241. 
mortgages  for  support,  395. 


GENEEAL   INDEX  873 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 

REDEMPTION— Contrnwed. 

mortgagor  can  not  renounce  beforehand,  251. 

necessity  that  decree  fix  time  when  redemption  to  take  place,  1107. 

necessity  that  it  be  entire,  1072. 

necessity  that  whole  amount  of  mortgage  debt  be  paid,  1075. 

of  mortgage  in  form  of  absolute  deed,  342. 

though  grantee  has  conveyed  to  purchaser  in  good  faith,  342d. 
operation  and  effect,  1051d. 
payment  prerequisite,  336. 
provisions  restraining,  6. 
purchase  at  foreclosure  sale,  1635. 

release  of  right  by  parol  when  mortgage  is  an  absolute  deed,  711. 
right  not  confused  with  equity,  13. 
right  to  redeem  on  foreclosure  reciprocal,  1146. 
statute  in  force  determines  time  within  which  it  may  be  made,  1145. 
statutory  provisions  regarding,  in  the  several  states,  1317-1366. 
strict  foreclosure,  1563. 

under  absolute  deed  in  reality  a  mortgage,  342. 
when  statute  begins  to  run,  1152-1161a. 

where  each  of  different  mortgages  to  same  person  represent  a  sep- 
arate transaction,  1077. 
A  Necessary  Incident  of  a  Mortgage,  1038,  1046. 
after  release  improperly  obtained,  1046. 
agreement  not  to  redeem  after  a  certain  day,  1043. 
agreement  to  confine  to  a  particular  person,  1041. 
any  agreement  which  is  an  evasion  of,  1042. 
a  purely  equitable  doctrine,  1038. 
express  stipulation  not  to  redeem,  1039. 
how  long  depends  on  circumstances,  1040. 
mortgagee  not  allowed  to  obtain  an  advantage,  1044. 
parol  evidence  to  qualify  release,  1046. 
subsequent  agreement  against,  1045. 
time  of  may  be  postponed,  1040. 
Circumstances  Affecting,  1047-1051. 
after  foreclosure  sale,  1051. 
after  Imperfect  foreclosure,  1048,  1680. 
barred  by  foreclosure  properly  made,  1047. 
by  consent  after  expiration  of  time  valid,  1051. 
by  one  not  made  a  party  to  the  suit,  1048. 
by  purchaser  of  the  equity  of  redemption,  1051c. 
compelling  junior  mortgagee  to  redeem  or  be  foreclosed,  1047. 
extension  of  time  not  allowed,  1051. 
failure  to  provide  for  redemption  renders  duress  voidable  not  void, 

1051a. 
form  of  decree,  1048. 
given  by  statute  is  a  rule  of  property,  1051. 
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mortgagee  recognizing  mortgage  after  foreclosure,  1047a. 

mortgagee's  right  against  property  after  redemption,  1051c. 

mortgagor  estopped  by  his  own  acts,  1049. 

no  redemption  after  foreclosure  of  property  of  a  public  corporation, 
1051aa. 

of  one  only  of  several  mortgages,^1050. 

redemption  from  sale  on  execution,  1050. 

right  given  by  statute  is  a  rule  of  property  in  United  States  courts, 
1051a. 

right  of  possession  during  period  of  redemption  remains  with  mort- 
gagor, 1051b. 

rights  of  purchaser,  1051b. 

rule  in  states  where  legal  title  passes  to  mortgagee,  1051b. 

statutes  as  to  right  to  rent,  1051b. 

what  changes  are  constitutional,  1051. 

what  law  governs,  1051. 

when  judgment  for  deficiency  is  a  lien,  1051c. 
When  It  May  Be  Made,  1052-1054. 

authority  of  trustee,  1053. 

by  oral  agreement  not  valid,  1053. 

delivery  of  foreclosure  deed  essential,  1052. 

extension  of  time  of,  1053. 

not  affected  by  entry  by  heirs,  1054. 

not  extended  by  accident  and  misfortune,  1053. 

not  till  mortgage  is  due,  1052. 

promise  by  mortgagee  to  give  time,  1054. 

when  advantage  taken  of  irregular  foreclosure,  1054. 

where  mortgagor  is  insane,  1054. 
Who  May  Redeem,  1055-1069. 

a  judgment  creditor,  1069. 

allowance  for  Improvements,  1060. 

a  mortgagor  after  foreclosure  by  junior  mortgagee,  1057. 

a  mortgagor  who  has  conveyed  the  equity,  1056. 

an  attaching  creditor,  1069. 

any  party  in  interest,  1055. 

as  between  several  persons  entitled  to  redeem,  1064. 

a  surety  of  the  debt,  1068. 

by  purchaser,  heir  or  agent,  1055a. 

claiming  through  invalid  sale  can,  1055a. 

dowress  who  has  released  in  the  deed,  1067. 

general  creditors,  1069. 

grantor  by  an  absolute  deed,  1060. 

guardian,  1062. 

heir  at  law  or  devisee,  1062. 

holder  of  homestead  estate,  1067. 
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holder  of  mere  equitable  title,  1059. 

how  changed  from  mortgage  to  sale,  1060. 

joint  claim,  1055. 

jontress  may  redeem,  1067. 

legatee  under  some  circumstances,  1062. 

must  have  an  interest  derived  through  the  mortgagor,  1055a. 

nature  of  right,  1064. 

no  right  to  force  cotenants  to  join,  1063. 

partial  redemption  not  allowed,  1063. 

part  owner  of  equity  of  redemption,  1063. 

purchaser  not  forced  to  redeem,  1061. 

purchaser  of  equity  of  redemption,  1061. 

on  execution  sale,  1069. 
remainder-man,  1065. 
right  of  redemption  in  money  after  transfer  to  bona  fide  purchaser, 

1060a. 
right  to  have  land  redeemed  out  of  husband's  estate,  1067. 
second  mortgagee  with  invalid  mortgage  can  not,  1055a. 
subsequent  mortgagee,  1064. 
tenant  by  the  curtesy,  1067. 
tenant  for  life,  or  in  tail,  1065. 
tenant  for  years,  1066. 
trustee  is  proper  party  to  redeem,  1059. 
under  a  mortgage  for  support,  1058. 

when  not  made  a  party  to  foreclosure  proceedings,  1064. 
Sum  Payable  to  Effect  It,  1070-1088. 
after  a  foreclosure  sale,  1075. 
after  bankruptcy,  1073. 

agreement  of  mortgagor  binding  on  assignee,  1084. 
allowance  for  improvements,  1081. 
bidding  at  tax  sale  by  mortgagee,  1080. 
compensation  for  repairs  and  improvements,  1075. 
conditions  other  than  for  payment  of  money,  1070. 
consolidating  mortgages,  1083. 
costs  of  previous  foreclosure,  1084. 
deductions  in  purchase-money  mortgage,  1070. 
disbursements  by  mortgagee  to  be  added,  1070. 
effect  of  sale  under  third  mortgage,  1081. 
English  doctrine  of  tacking,  1082. 

foreclosure  against  several  parcels  Invalid  as  to  some,  1074. 
further  advances,  1079. 

junior  Incumbrancer  redeems  prior  mortgage  only,  1075. 
mortgagee  can  not  be  compelled  to  assign,  1086. 
otherwise  in  New  York,  1087. 
procedure  to  obtain  assignment,  1087. 
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must  be  of  entire  debt,  1072. 

notice  of  payment,  1071. 

oral  agreement  to  include  other  claims,  1081. 

overpayment  to  prevent  foreclosure,  1085. 

part  owner  redeeming  can  compel  contribution,  1086. 

payment  of  other  claims  can  not  be  made  a  condition,  1081. 

payment  of  the  amount  due,  a  condition,  1070. 

present  loan  and  future  advances,  1079. 

prior  incumbrance  paid  by  mortgagee,  1080. 

separate  estates  mortgaged  by  distinct  deeds  to  secure  same  debt, 

1072. 
special  exceptions  to  allow  redemption  of  part,  1076. 
statutory  right  of  redemption  from  sale,  1070. 
sufficiency,  1088. 
taxes  paid  by  mortgagee,  1080. 
tender  after  breach  of  condition,  1088. 

unconscionable  interest  contract  disregraded  in  equity,  1070. 
when  part  of  premises  have  been  foreclosed,  1074. 
when  part  only  of  debt  is  due,  1077. 
when  whole  debt  becomes  due  on  any  default,  1078. 
whole  sum  due  must  be  paid,  1077. 
Contriliution  to  Redeem,  1089-1092. 
form  of  remedy,  1089. 
grantee  neglecting  to  record  deed,  1090. 
heir  of  mortgagor,  1090. 
how  notice  is  given,  1092. 

mortgagor  can  not  claim  from  purchaser,  1089. 
portions  sold  chargeable  in  inverse  order,  1092. 
tenants  in  common  jointly  liable  on  mortgage,  1089. 
test  of  the  right  to  claim,  1089. 
the  general  rule  as  to,  1090. 

when  mortgagee  purchases  equity  of  redemption,  1091. 
when  the  mortgagor  retains  part  of  the  premises,  1091. 
Pleadings  and  Practice  on  Bills  for,  1093-1113. 
abandonment  of  suit,  1109. 
after  death  of  mortgagee,  1101. 
after  payment  in  full,  1096. 
bill  must  tender  amount  due,  1095. 

bill  should  conform  to  general  principles  of  pleading,  1094. 
costs  after  refusal  of  tender,  1113. 
costs  of  suit  brought  without  previous  tender,  1112. 
decree  opened  by  mortgagee's  agreements  or  acts,  1108a. 
decree  should  fix  time  for  redemption,  1107. 
defenses,  1105. 

waiver  of  defenses,  1105. 
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REDEMPTION— Conimwecf. 

effect  of  redemeption,  1110. 

failure  to  pay  decree  works  foreclosure,  1108,  1566. 
foreclosure  by  heirs  opened  up  by  mortgagor,  1101. 
fraudulent  foreclosure  not  a,  1105. 
fraudulent  second  mortgage  not  a,  1105. 
general  rule  as  to  costs,  1111. 
heir  of  mortgagor,  1099. 
holder  of  note  without  mortgage,  1103. 
in  nature  of  bill  of  interpleader,  1097. 
mortgagor's  lack  of  title  not  a,  1105. 

mortgagor  who  has  assigned  equity  of  redemption,  1099. 
need  not  direct  sale  on  failure  to  redeem,  1106. 
only  remedy  is  by  bill  to  redeem,  1093. 
proper  parties  plaintiff,  1098. 
reference  to  state  account,  1104. 
remedy  is  full  and  precludes  further  relief,  1106. 
statutes  in  Massachusetts  and  Maine,  1112. 
tender  prevented  by  mortgagee,  1095. 
the  decree,  1106. 
the  parties,  1097. 
the  parties  defendast,  1100. 
trustees  who  hold  equity  of  redemption,  1099. 
verbal  contract  to  sell  land  not  a,  1105. 
when  bill  multifarious,  1094. 
when  junior  mortgage  debt  Is  not  mature,  1102. 
when  junior  mortgagee  seeks  to  redeem,  1102. 
when  right  to  bring  bill  is  lost,  1093. 
where  leasehold  is  mortgaged.  1099. 
When  Right  of  Is  Barred,  1144-1173. 
coverture  no  protection,  1150. 
disability  of  mortgagor  deducted,  1144. 
(mortgagee's  possession  must  be  adverse,  1149. 
redemption  and  foreclosure  reciprocal,  1146. 
right  barred  in  ten  years  in  New  York  and  Wisconsin,  1147. 

in  Tennessee  statute  does  not  apply,  1148. 
statute  of  limitations  applies  by  analogy,  1144. 
successive  in  disabilities,  1151. 
synopsis  of  special  statutes,  1145. 
time  conforms  to  statute  in  force,  1145. 
When  the  Statute  Begins  to  Run  Against,  1152-1161. 
alternate  practice  of  ordering  sale,  1107. 
cause  of  action  accrues  when  mortgagee  enters,  1156. 
effect  of  temporary  interruption,  1158. 
mere  constructive  possession  not  sufficient,  1158. 
mortgagee  entering  under  other  right,  1156. 
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REDEMPTION — Continued. 

not  while  relation  of  mortgagor  and  mortgagee  exists,  1152. 
possession  runs  against  remaindermen,  1154. 
shorter  time  may  be  a  bar,  1161a. 

statute  runs  from  expiration  of  year  of  redemption,  1161. 
time  usually  allowed,  1107. 

twenty  years'  possession  presumed  to  be  a  bar,  1157. 
•under  a  Welsh  mortgage,  1153. 
under  de  facto  but  void  foreclosure,  1157. 
void  foreclosure  statute  does  not  run  till  notice  of,  1152. 
when  mortgagee  retains  possession  of  part,  1155. 
when  notice  to  mortgagor  necessary,  1159. 
when  right  to  redeem  junior  mortgage  accrues,  1160. 
What  Prevents  the  Running  of  the  Statute  Against,  1162-1173. 
acknowledgment  by  letter,  1167. 
acknowledgment  of  right,  1162. 

after  twenty  years,  1163. 

binding  upon  all  under  mortgagee,  1165. 

to  third  person,  1164. 
assignment  of  mortgage,  1168. 

filing  of  bill  to  redeem  stops  running  of  statute,  1172. 
how  statute  may  be  pleaded,  1173. 
proceedings  to  enforce  lien  or  debt,  1170. 
recital  of  mortgage  in  deed,  1169. 
rendering  an  account,  1166. 
statutes  on  topic,  1171. 
verbal  acknowledgment,  1171. 
when  mortgagee  is  mortgagor's  attorney,  1171a. 
Time  Allowed  for,  after  Decree  of  Strict  Foreclosure,  1563,  1565. 
after  a  second  transfer,  1680. 
amount  payable,  1680. 

dismissal  of  bill  to  redeem  works  foreclosure,  1566. 
from  irregular  foreclosure  sale,  1680. 
none  allowed  after  decree  of  sale,  1563,  1586. 

REFERENCE, 

appointment  to  ascertain  rights  of  claimants  to  surplus  on  fore- 
closure sale,  1685. 
as  to  title  of  premises  sold  under  decree,  1648. 

amendment  to  report,  1686. 

as  to  rights  of  claimants  to  surplus,  1685,  1686. 

costs  and  expenses,  1685. 

exception  to  referee's  report,  1686. 

proof  of  claims,  1685. 
expenses  a  first  claim  on  proceeds  of  foreclosure  sale,  1685. 
merely  a  ministerial  ofiicer,  1609. 
mortgagee's  accounting,  1120c. 
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REFERENCE— Continwed. 

notice  not  necessary,  1467. 

objections  to  report  at  confirmation,  1637a. 

referees  appointed  to  act  with  mortgagee  selling  power,  1818. 

reports  and  exceptions  thereto,  1686. 

sales  under  decree  of  court,  1608. 

to  state  account  upon  redemption,  1104. 

to  state  amount  of  debt,  1467. 

REFORMATION, 

against  whom  it  may  be  had,  97,  99. 

court  of  equity  may  grant  as  between  parties,  97. 

mistake  in  description,  97,  1464. 

mistake  must  be  clearly  shown,  97. 

mortgages,  97-99. 

of  a  mortgage,  65,  66,  67,  97. 

of  description  in  foreclosure  suit,  1464.  - 

of  errors  in  the  mortgage  deed,  1464. 

relates  back  to  date,  99,  1464. 

sufficiency  of  cross-bill,  1479a. 

void  mortgage  incapable  of  reformation,  97. 

who  may  obtain,  98. 

REGISTRATION, 

See  Recoeding. 

REGISTRY  ACTS, 

notice  as  affecting  priority  under  acts,  538-542. 

priority  of  Judgment  liens  and  attachments  under  registry  laws,  465. 

REIMBURSEMENT, 

action  by  mortgagee  for  expenditures,  714b. 
bidder  refusing  title  because  of  defects,  1645. 

REISSUE, 

security  as  prejudice  of  intervening  rights  of  third  persons,  948. 

RELEASE, 

See  Dischaege;  Payment. 

authority  of  person  making  satisfaction  should  appear  in  entry,  989. 

bequest  of  mortgage  to  mortgagor,  860. 

cancelation  of  mortgage  on  record  as  evidence  of  discharge,  991. 

capacity  to  execute,  991. 

discharge  of  mortgage  by  mistake  or  through  ignorance  when  an 

assignment  was  intended,  970. 
duty  of  assignee  to  enter  satisfaction,  990. 

duty  of  debtor  demanding  release  to  tender  the  instrument,  988. 
effect  of  change  of  form  of  debt,  355. 


880  GENEEAL   INDEX 

[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3^  §§   1443-1940.] 

RELEASE — Continued. 

effect  of  erroneous  description,  989. 

effect  of  forged  discharge  of  mortgage,  971b. 

effect  of  gift  or  bequest  of  mortgage  to  mortgagor,  974. 

effect  of  partial  release  as  regards  rights  of  third  persons,  982. 

effect  of  receipt  found  among  belongings  of  deceased  mortgagee,  972. 

effect  of  release  as  to  part  of  premises  covered  by  mortgage,  722. 

effect  of  release  by  mortgagee  of  portion  of  premises  to  revoke 
power,  1796. 

effect  of  release  of  personal  liability  of  mortgagor,  983. 

effect  of  release  of  security  to  discharge  debt,  984. 

effect  of  tender  to  release  lien,  893. 

entry  of  satisfaction  of  record,  989-991. 

evidence  to  establish  on  issue  formed  by  allegation  and  denial  of 
release,  984. 

extinguishment  of  mortgage  lien  by  purchase  of  equity  of  redemp- 
tion by  mortgagee,  969. 

intention  to  release  governs,  976. 

limitation  to  particular  persons  or  demands,  980. 

loss  of  priority  by  release  or  satisfaction,  605. 

mortgage  lien  cut  off  by  prior  title,  978. 

mortgagor  from  personal  liability  by  act  of  mortgagee,  1709c. 

mortgagor's  interest  as  constructive  notice  of  incumbrance,  582. 

of  mortgagor's  equity  by  parol  when  mortgage  is  by  absolute  deed, 
711. 

of  mortgagor's  personal  liability,  effect  on  mortgage,  983. 

of  part  primarily  liable  for  mortgage  debt,  1631. 

part  of  mortgaged  premises,  981. 

provision  for  partial,  79. 

record  of  partial  release  of  mortgage,  485. 

security  by  indemnity  mortgagee,  386. 

special  stipulations  for  release  of  mortgage,  79. 

validity  of  parol  releases,  979. 

validity  of  part  of  agreement  to  release  mortgages,  979. 

when  discharge  without  a  deed  may  be  made,  974. 

when  new  mortgage  substituted  in  ignorance  of  an  intervening 
lien,  970. 

when  release  of  covenant  of  assumption  deprives  mortgagee  of  its 
benefit,  763. 

whether  grantor  may  release  purchaser  from  covenant  of  assump- 
tion, 764a. 

whether  operative  as  an  assignment,  858. 

RELIGIOUS  SOCIETIES, 

accounting  by  mortgagee  of  church,  1131. 
power  to  mortgage,  126. 
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REMAINDER, 

mortgage  of,  foreclosing  by  writ  of  entry,  1285. 

REMAINDERMEN, 

may  redeem,  1065, 

need  not  be  made  parties  to  foreclose  suit,  1401. 

not  cut  oft  by  foreclosure  when,  1589. 

exception  to  rule,  1397. 
parties  defendant  In  foreclosure,  1401. 
rights  in  surplus  on  foreclosure  sale,  1696a. 
right  to  redeem,  1065. 
when  redemption  statute  begins  to  run,  1154. 

REMEDIES, 

See  Actions;  Cumulative  Remedies. 

against  purchaser  who  has  assumed  a  mortgage,  768. 

application  of  payment  of  instalments  optional,  1227. 

are  concurrent,  72,  1215. 

as  affected  by  bankruptcy,  1231-1236. 

corporation  mortgage  securing  bonds,  1215. 

creditor's  bill  may  be  maintained  at  same  time,  1217. 

debt  extinguished  without  affecting  mortgage,  1215. 

discharge    does   not   prevent   foreclosure,    1231. 

doctrine  of  allowing  sale  of  entire  estate,  1229. 

exception  to  general  rule  against  multiplicity  of  suits,  1216. 

execution  for  same  debt  may  be  levfed  on  other  property,  1230. 

extent  of  satisfaction  of  mortgage  debt,  1229. 

for  deficiency  against  one  personally  liable  for  mqrtgage  debt,  1721. 

foreclosure  by  entry  and  possession,  1237-1275. 

foreclosure  by  writ  of  entry,  1276-1S16. 

for  enforcing  a  mortgage,  1215-1236. 

for  removal  of  fixtures,  453-455. 

improper  use  of  remedy  by  foreclosure,  1447. 

in  what  court  lien  may  be  enforced,  1232-1234. 

mere  recital  not  prima  facie  evidence  of  indebtedness,  1225. 

mortgage  by  deed  absolute  In  form,  right  to  judgment  for  debt,  1221. 

mortgage  secures  debt  of  another,  1226. 

mortgagor's  remedy  to  recover  possession  after  payment,  673. 

personal  judgment  for  deficiency,  1215. 

personal  liability  does  not  exist,  when,  1226. 

mortgagee  has  parted  with  property,  1226. 
personal  remedy  after  foreclosure,  1227. 
personal  remedy  before  foreclosure,  1220. 
power  of  sale  need  not  be  first  exercised,  1221. 
purchaser  for  obtaining  possession  under  foreclosure  deed,  1902a. 
removal  of  fixtures,  453-455. 
sale  of  equity  affects  not  general  rule,  1220. 

56 — ^JoNEs  Mtq. — Vol.  III. 
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REMEDIES — Continued. 

sale  of  mortgaged  premises  on  execution  for  same  debt,  1229. 

state  statutes  on  topic,  1220. 

stipulation  for  personal  remedy  first,  1218. 

strict  foreclosure,  1538-1570. 

suit  at  law  for  deficiency  after  sale,  1228. 

suit  to  foreclose  and  suit  for  debt  at  same  time,  1222,  1224. 

upon  express  covenant  in  mortgage,  1225. 
vendor  under  vendors'  lien  by  contract  or  reservation,  208. 
when  judgment  at  law  is  already  rendered,  1223. 
when  remedy  is  limited  to  property  alone,  1220. 
when  suit  at  law  is  pending,  1223. 

REMITTITUR, 

cure  of  excessive  deficiency  judgment,  1719a. 

REMOVABILITY, 

See  PixTUBEs. 

RENEWAL, 

See  Payment. 

allegations  of  renewal  of  note  in  bill  to  foreclose,  1468» 

a  suflBcient  consideration  for  a  mortgage,  611. 

does  not  affect  the  mortgage,  335. 

effect  of  renewal  of  note  for  which  mortgage  is  indemnity,  934. 

effect  on  priority,  604a. 

mortgage  debt,  355. 

of  mortgage  does  not  destroy  right  of  subrogation,  885. 

should  be  alleged  in  bill  to  foreclose,  1468. 

RENT, 

failure  of  prompt  payment  as  breach  of  condition  in  mortgage,  1175. 

RENTS  AND  PROFITS, 

accounting  by  grantee  of  mortgagee  in  possession,  336. 

accruing  at  time  of  foreclosure  sale,  1659. 

after  entry  of  mortgagee,  671. 

appointment  of  receiver  to  collect,  1516. 

foreclosure  by  mortgagee  after  he  has  taken  rents  and  profits,  1783. 

inclusion  in  amount  required  to  redeem,  1080b. 

liability  of  judgment  debtor,  1659. 

liability  of  mortgagee  for  reasonable  rent,  1122. 

liability  of  mortgagee  for  rents  and  profits  which  prudent  manage- 
ment would  have  produced,  1123. 

liability  of  mortgagor  to  purchase  at  sale,  1661,  1666. 

liability  where  possession  not  held  in  recognition  of  mortgagee, 
1123a. 

mortgagee  before  entry  has  no  lien  upon,  772. 
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RENTS  AND  PROFITS— Continued. 

mortgagee  in  possession  must  account  for,  1114-1120. 
mortgagee  of  leased  premises  when  entitled  to  rents,  774. 
mortgagor's  right  to,  670,  771,  1120. 
necessity  of  actual  possession  to  authorize  collection  by  mortgagee, 

773. 
payment  in  advance,  1659. 

provision  in  mortgage  giving  right  to  mortgagee,  717. 
receivers  claim,  1536. 

recovery  under  deed  absolute  intended  as  mortgage,   1115. 
right  of  mortgagor,  670,  771. 
right  of  purchaser  at  foreclosure  sale,  1659. 
■what  chargeable  with,  1121-1125. 
what  passes  under  assignment  by  mortgagee,  784. 

REOPENING  SALE, 

on  advanced  bid  before  confirmation,  1640. 

REPAIRS, 

allowances  to  mortgagee  in  possession  for  repairs  and  improve- 
ments, 1126-1131. 
allowed  in  decree  of  foreclosure,  1599. 
by  mortgagee  in  possession,  allowances  for,  1126-1131. 

REPLEVIN, 

by  mortgagee  for  fixtures  removed,  453. 

by  mortgagee  for  timber  and  fixtures  removed,  688. 

by  mortgagee  to  recover  articles  removed  from  premises,  721. 

remedy  for  removal  of  building  from  mortgaged  premises,  453. 

REPORT, 

master's  account,  1120c. 

referees  on  foreclosure  sale,  1686. 

REPUDIATION, 

assumption  of  mortgage  by  purchaser,  740. 
tenancy  by  tenant,  778. 

RESALE, 

See  FOEECLOSUEE  Sales  Under  Deceee  or  CdUET. 
applicant  holding  collateral  security,  1669. 
inchoate  dower  right,  1669. 
not  granted  to  wrongdoer,  1670. 
notice  to  defaulting  purchaser,  1636. 
on  application  of  party  affected  by  fraud,  unfairness  or  misconduct 

in  foreclosure  sale,  1639. 
on  court's  own  motion,  1669. 
under  decree  of  foreclosure,  1639,  1669. 
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RESCISSION, 

mortgages  for  support,  389. 

RESERVED  RIGHTS, 

continued  possession  as  notice,  597. 


RES  JUDICATA, 


See  Collateral  ATTACse. 


RESTITUTION, 

on  reversal  of  decree,  1600a. 


RESTS, 


See  Annital  Bests. 


REVERSIONARY  INTERESTS, 
subject  to  mortgage,  137. 

REVERSIONERS, 

right  to  redeem,  1065. 

REVIVOR, 

See  Limitations,  Statute  of 

as  against  other  parties  having  interests  in  the  property,  94> 

as  against  wife  when  she  is  surety,  949. 

assignment  to  third  person  at  request  of  mortgagor,  945. 

can  not  he  had  to  prejudice  of  third  persons,  944. 

debts  barred  by  statute  of  limitations,  205. 

of  mortgage,  943-949. 

redelivery  of  mortgage  note,  946. 

verbal   agreement  to   continue   for   another   debt,   947. 

when  rights  of  third  persons  have  not  intervened,  944. 

REVOCATION. 

direction  to  pay  mortgagee  proceeds  of  policy,  407. 

power  of  sale,  1792-1800. 

when  covenant  of  assumption  irrevocable,  763a. 

RHODE  ISLAND, 

ejectment  to  foreclose  mortgage,  1279. 

entry  of  satisfaction  of  record,  1027. 

mortgagee  has  title  and  right  of  possession,  49. 

nature  of  a  mortgage  In,  49. 

parol  evidence  to  show  a  mortgage,  313. 

power  of  sale  mortgages  and  trust  deeds  in,  1756. 

provisions  respecting  foreclosure  by  entry  and  possession,  1245. 

redemption  after  entry  to  foreclose,  1051,  1356. 

right  of  mortgagee  to  purchase  at  sale  under  trust  deed,  1882. 

statute  of  limitations,  twenty  years,  1193. 

statutory  provisions  as  to  fixtures,  443. 
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RHODE  IShAND-^Gontinued. 

statutory  provisions  relating  to  foreclosure,   1356. 
strict  foreclosure  allowed  in,  1553b. 
usury  in,  633. 

RIGHT  OF  ACTION, 

bill  to  foreclose  must  show  it  has  accrued,  1471. 
when  it  accrues,  1174-1191. 

RIGHT  OF  REDEMPTION, 

distinction  between  right  of  redemption  and  equity  of  redemption^ 

1038a. 
operation  and  effect,  1051d. 

RIPARIAN  LAND, 

rights  settled  before  sale,  1611. 

ROLLING  STOCK, 

whether  fixtures,  451,  452,  452a. 

ROYALTIES, 

from  mines,  when  mortgagee  entitled  to,  670a. 
when  mortgagor  entitled  to  mining  royalties,  670a. 

RULE  OP  PROPERTY, 

statutory  right  of  redemption,  1051a. 

SALE, 

See  FoEECLosDKE  Sales  Under  Decbeb  op  Couet. 

authority  of  officer  to  sell  derived  from  decree  and  not  formal  pa- 
pers, 1576. 

contribution  in  redemption  on  sale  of  mortgaged  premises  to  dif- 
ferent persons,  1092.  ,  '! 

of  mortgage  at  discount  not  usury,  641.  : 

rights  of  vendor  of  chattels  as  against  existing  mortgages  of  realty, 
436b.  , 

sale,  setting  aside  of,  1668-1681. 

usury  in  sale  of  mortgage,  641. 
Sale  in  Parcels,  Under  Decree  of  Court,  1616-1619. 

allotting  homestead  to  mortgagor,  1617. 

determination  of  question,  1618. 

discretionary  with  court,  1616. 

may  be  required  by  statute  or  by  court,  1616. 

required  in  Indiana,  1334n. 

sale  of  undivided  Interest,  1617. 

sale  on  subsequent  default,  1619. 

when  machinery  and  fixtures  are  included,  1618. 

when  property  may  be  sold  entire,  1618. 

when  wishes  of  mortgagor  to  be  followed,  1617. 
Under  Power  of  Sale  Mortgages  and  Trust  Deeds,  1857-1860. 
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SALE] — Continued. 

generally  no  obligation,  1857. 

sale  of  sufficient  only  to  pay  debt,  1860. 

under  statutes  and  in  case  of  special  equity,  1857. 

when  sale  of  property  entire  not  justified,  1858. 

when  trustee  should  sell  in  parcels,  1859. 

SANITY, 

presumed,  103. 

SATISFACTION, 

See  Mekqee;  Release. 

agreement  to  transfer  paid  mortgage  to  new  debt,  947. 

defense  to  foreclosure,   1512. 

effect  of  satisfaction  by  assignor,  831. 

effect  of  forged  satisfaction  of  mortgage,  967. 

effect  of  fraudulent  or  unauthorized  entry,  605. 

effect  to  extinguish  lien  of  mortgage,  362. 

loss  of  priority  by  satisfaction  of  mortgage,  605. 

setting  aside  satisfaction  of  mortgage  on  ground  of  mistake,  966. 

SAW  MILLS, 

whether  machinery  fixtures,  447. 

SCHEDULES, 

effect  of  failure  of  mortgagor  to   schedule   equity  of  redemption, 

1231a. 
record  of  schedules  annexed  to  mortgage  deeds,  507. 

SCIRE  FACIAS, 

foreclosure  by  in  Colorado,  1325. 

in  Illinois,  1333. 

in  Pennsylvania,  1355. 

SCROLL, 

by  corporation  necessary,  128. 

has  same  effect  as  seal  in  many  states,  492. 

implies  consideration,  613. 

provisions  of  the  several  states  regarding,  493. 

SEAL, 

consideration  imported  by  deed  under  seal,  613. 
effect  of  omission  from  order  of  sale,  1673. 
manner  of  recording,  493. 
necessity  of  seal  on  mortgage,  81. 
necessity  on  assignments  of  mortgages,  787, 
requisite  to  a  mortgage,  81. 
scroll  in  place  of,  81. 
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SEARCH, 

duty  to  search  records,  541. 

SECOND  GRANTEE, 

liability  where  second  grantee  has  not  assumed  mortgage,  747a. 

SECRET  AGREEMENTS, 

to  prevent  competition  at  foreclosure  sales,  1910. 

SECRET  EQUITIES, 

assignment  of  mortgages  free  from  equities  of  third  persons  ,843. 

SECRET  TRUST, 
notice,  542. 

SEISIN, 

disseisin  of  mortgagee,  703. 

SEPARATE  ESTATE, 

See  Mabbied  Women. 

SEPARATE  EXAMINATION, 

wife  by  acknowledging  officer,  497. 

SERVICE, 

by  publication  on  unknown  mortgagor,  1442b. 
cured  by  defendant's  appearance,  1514. 
process  in  foreclosure  suits,  1442b. 
right  of  surety  to  object  to,  1514. 
want  of,  or  ineffectual,  1514. 

SERVICE   BY   PUBLICATION, 
in  foreclosure  suits,  1442b. 

SERVICES  OF  MORTGAGEE, 
allowance  for,  1132,  1133. 

SET-OFF, 

character  of  evidence  to  support,  1496. 

defense  where  suit  brought  in  name  of  person  other  than  real 

owner,  1497. 
defense  where  suit  regarded  as  proceeding  in  rem,  1498. 
effect  on  priorities,  1704. 

against  prior  holder  of  mortgage,  1496. 

claims  for  shortage,  1496. 

claims  for  unliquidated  damages,  1496. 

for  breach  of  covenant  of  seisin,  1496. 

foreclosure  regarded  as  proceedin  in  rem,  1498. 

for  failure  to  make  future  advances,  1498. 

joint  bond,  1496. 
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SET-OFF— Continued. 

no  ground  for  enjoining  sale  under  power,  1811. 

of  illegal  interest  previously  paid,  1499. 

overpayment  by  mistake,  1496. 

partnership  debts,   1496. 

when  allowed  in  conditional  judgment,  1313. 

when  suit  no  brought  in  name  of  real  owner,  1497. 
foreclosure  by  entry  and  possession,  1237. 
for  use  and  occupation,  1696d. 
illegal  interest  paid  on  mortgage,  1499. 
necessity  that  defense  be  pleaded,  1496. 
plea  as  defense  to  foreclosure,  1496. 
right  to  amend  at  trial  so  as  to  set  out,  1496. 
when  may  be  availed  of  in  foreclosure  suit,  1496-1498. 

SETTING  ASIDE  OF  SALE, 

See  FoBECLosuEE  Sale. 

financial  stringency  as  ground,  1673. 

inclemency  of  weather  at  time  of  sale  as  ground,  1677. 

SHERIFF, 

execution  of  power  of  sale  by,  1774. 

power  of  sale  to,  and  successors,  1785. 

power  to  execute  deed  to  purchaser  under  power  of  sale,  1889. 

presence  at  foreclosure  sales,  1633. 

SHINGLE  MACHINE, 

whether  a  part  of  realty,  447. 

SHRUBS, 

whether  part  of  realty,  434. 

SIGNATURES, 

necessity  that  deed  describe  grantor,  491. 
to  mortgages,  81a. 

SIGNING, 

adopting  another's  signature,  81. 
a  requisite,  81,  491. 
by  another  in  grantor's  presence,  81. 
forged  signature  may  be  ratified,  81. 

SILK  MILLS, 

whether  machinery  fixtures,  450. 

SIMULTANEOUS  MORTGAGES, 

for  purchase-money,  535,  536. 
priorities,  607a. 
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SIMULTANEOUS  MORTGAGES— OoniWMeci. 
recording  acts  do  not  apply,  534. 
several  notes  secured  by  one  mortgage,  606. 
surplus  under,  1689. 

SOLICITOR'S   FEES, 

See  Attoknet. 

part  of  mortgage  debt,   359. 

SOUTH  CAROLINA, 

assignment  of  debt  passes  mortgage  in,  817. 

entry  of  satisfaction  of  record,  1028. 

mortgage  merely  a  lien,  50. 

mortgage  passes  legal  title  to  mortgagee,  699. 

nature  of  mortgage  in,  50. 

necessity  of  clear  and  convincing  testimony  to  show  absolute  deed 

a  mortgage,  314. 
no  redemption  after  foreclosure,  1051,  1357. 
parol  evidence  to  show  a  mortgage,  314. 
power  of  sale  mortgages  and  trust  deeds  in,  1757. 
release  of  equity  as  conveyance,  50. 
statute  of  limitations,  twenty  years,  1193. 
statute  relating  to  actual  notice,  544. 
statutory  provisions  relating  to  foreclosure,  1357. 
usury  in,  633. 

SOUTH  DAKOTA, 

entering  discharge  of  record,  1028a. 

form  of  mortgage,  61. 

mortgagor  entitled  to  possession,  45a. 

nature  of  a  mortgage  in,  45a. 

parol  evidence  to  show  a  mortgage,  310a. 

power  of  sale  mortgages  and  trust  deeds  in,  1752a. 

statute  of  limitations  twenty  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1352a. 

usury  in,  633. 

SPECIAL  STATUTE, 

to  foreclose  mortgage  not  allowed,  1320. 

SPECIAL  STIPULATIONS, 
in  mortgages,  79,  80. 
mortgagor's  .possession,  80. 

STALE  DEMANDS, 

doctrine  of  equity,  915a. 
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STANDING  TIMBER, 

mortgage  whether  conveyance  of  interest  in  land,  486. 

STATE, 

authority  of  officers  to  discharge  mortgages,  964c. 
public  officers  as  parties  plaintiff  in  foreclosure,  1392 

STATUTE  OP  FRAUDS, 

applicability  to  evidence  to  show  deed  a  mortgage,  322,  323. 
not  violated  by  evidence  to  show  deed  absolute  a  mortgage,  300. 
verbal  promise  to  assume  mortgage,  750. 

whether  operative  to  exclude  parol  testimony  to  show  absolute  deed 
a  mortgage,  295. 

STATUTE  OF  LIMITATIONS, 

See  Limitations,  Statute  of. 
bar  of  redemption,  1052a. 
vendors'  lien  by  contract  or  reservation,  205. 
when  right  to  foreclose  is  barred,  1192-1214d. 

STATUTES, 

appointment  of  receivers  as  affected  by  statutes,  1522. 

changes  relating  to  remedy  of  foreclosure,  1320. 

close  construction  of  statutes  regulating  personal  remedies  of  mort- 
gagees, 1223. 

construction  of  statutes  declaring  mortgages  void,  622a. 

foreclosure  by  special  statutes,  1320. 

governing  recovery  of  deficiency  judgments,  1228. 

limiting  right  of  mortgagee  to  concurrent  remedies,  1223. 

provisions  for  deficiency  judgment,  1709. 

provisions  relating  to  power  of  sale  mortgages  and  trust  deeds, 
1722-1763a. 

retrospective  operation  of  curative  statutes,  521a. 

rights  determined  by  statute  in  force  at  time,  1145. 

7  Geo.  11,  ch.  20,  9. 

statutes  curing  defective  records,  521a. 

statutes  making  decrees   conclusive,   1589b. 

strict  compliance  with  statutes  governing  foreclosure  by  entry  and 
possession,  1243. 

STATUTORY  FORMS, 
of  mortgages,  61, 

STATUTORY  MORTGAGE, 
what  is,  178. 

STATUTORY  PROVISIONS  FOR  ENTERING  SATISFACTION, 

See  DiscHABOE. 
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STAY, 

of  foreclosure  proceedings,  when  improperly  used,  1447. 

on  account  of  controversy  between  subsequent  incumbrancers,  1601. 

STREET, 

mortgagor  can  not  dedicate  to  public  use,  676. 

STREET   IMPROVEMENT  ASSESSMENTS, 
inclusion  in  decrees,  1597. 

STRICT  FORECLOSURE, 

See  FoEECLOsuBE  Without  Sale,  1538-157(X 

breach  of  conditions  of  insurance  policy,  425. 
doctrine  in  "West  Virginia,  1555a. 
right  of  junior  lien  creditors,  1540. 

SUBJECTS  OF  MORTGAGE, 
accessions,  149-161a. 

existing  interests  in  real  property,  136-148. 
generally,  136-161. 

SUBROGATION, 

applies  generally  in  favor  of  one  paying  a  debt  for  another,  874. 

arises  by  operation  of  law,  when,  874. 

defined,  874. 

does  not  arise  upon  part  payment  of  a  debt,  885b. 

by  dividends  in  bankruptcy,  885b. 
effect  of  provision  for  subrogation  in  insurance  policy,  413. 
general  principles  of  doctrine,  874-885a. 
indorser  or  surety  paying  the  debt,  881. 
insurance  company  to  rights  of  mortgagee,  411. 
lost  by  delay,  885a. 
may  arise  by  agreement,  874b. 

mortgagee  paying  prior  incumbrance,  878,  1080,  1137. 
mortgage  paid  by  one  not  under  obligation  to  pay  it,  877. 
mortgagor  purchasing  his  own  mortgage,  879. 

after  sale  of  equity  of  redemption,  879. 

when  there  are  two  mortgagees,  879. 
not  allowed  where  rights  of  innocent  purchasers  have  intervened, 

877a. 
not  granted  as  a  reward  for  negligence,  874d. 
not  lost  by  renewal  of  mortgage,  885. 

Of  one  failing  to  receive  mortgage  to  secure  loan  ta  pay  off  prior 
one,  874c. 

rights  of  intervening  incumbrancers,  874c,  877a. 
of  principal  creditor  to  mortgage  given  to  surety,  883a. 
of  purchaser  under  a  void  foreclosure  sale,  874. 
of  stranger  to  interest  of  a.  mortgagee,  874a. 
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SUBROGATION— OoratinMed. 

of  surety  to  securities  given  subsequently,  883. 

substitution  of  other  securities  for  mortgage,  927. 

test  of  tlie  right,  876. 

vendors'  lien,  204. 

when  conventional  subrogation  may  result,  874d. 

■when  creditor  has  made  further  advances,  884. 

■when  mortgage  is  enforced  upon  other  property,  880. 

■when  secured  by  compelling  an  assignment,  1087. 

■where  rights  of  innocent  purchasers  have  intervened,  877a. 

■where  surety  on  face  of  the  papers  appears  to  be  principal  debtor, 

881a. 
■whether  surety  subrogated  to  debt  as  ■well  as  security,  882. 

SUBSCRIBING  WITNESSES, 

effect  of  lack  under  la^ws  of  Ne^w  Hampshire,  42. 

SUBSTITUTED  TRUSTEES, 

appointment  under  deeds  of  trust,  1774. 
injunction  to  prevent  sale,  1807a. 

SUBSTITUTION, 

See  Subrogation. 
assignee  as  party  plaintiff  in  foreclosure,  1375a. 
effect  of  substitution  of  another  note  to  satisfy  mortgage,  927. 
ne^w  mortgage  to  satisfy  old,  927a. 
new  parties  In  foreclosure,  1442a. 
personal  representative  on  death  of  mortgagee  pending  foreclosure, 

1218. 
purchasers  at  foreclosure  sales,  1633. 

SUBSTITUTION  OP  MORTGAGES, 
effect  on  priority,  604a. 

SUCCESSIVE  DISABILITY, 

mortgagor  to  redeem,  1151 

SUMMARY  PROCEEDINGS, 

to  place  purchaser  at  foreclosure  sale  in  possession,  1667. 

SUMMONS, 

See  Peoobss. 
SUNDAY, 

agreement  for  extension  made  on,  1190. 

validity  of  mortgage  executed  on,  623. 

validity  of  mortgage  for  debt  contracted  on  Sunday,  623. 

SUN-DIAL, 

fixtures,  433a. 
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SUPPORT, 

agreement  for  arbitration  in  mortgage  for,  394 
alternative  condition,  for,  390. 
assignment  of  mortgages  for  support,  803. 
mortgage  for  may  be  redeemed,  395. 
mortgage  for,  whether  strictly  a  mortgage,  388. 
mortgage  in  nature  of  contract  for  personal  services,  392. 
performance  of  condition  for,  887. 
redemption  of  mortgage  condition  for  support,  1058. 
when  it  implies  the  mortgagor  may  remain  in  possession,  668. 
when  mortgagor's  right  of  possession  implied,  389. 
where  condition  to  be  fulfilled,  393. 
where  to  be  furnished,  391. 

whether  interest  of  person  holding  support  mortgage  subject  to  exe- 
cution, 701. 
who  may  foreclose  mortgage  for,  393. 
who  may  perform  condition  for,  392. 

SURETY, 

See  Married  Women;  Subrogation. 

allegations  of  payment  by  surety  in  bill  to  foreclose,  1472. 

can  not  release  after  liability  is  fixed,  387. 

creation  of  relation  on  assumption  of  mortgage,  983 

effect  of  extension  to  release  surety,  742. 

effect  of  release  of  mortgage  held  by  one  person  to  secure  debt  for 

which  another  liable  as  surety,  724. 
enjoined  from  selling  under  power,  1805. 
foreclosure  by  surety,  1187. 
given  by  wife,  1484. 

husband  estopped  to  dispute  surety  mortgage  given  by  wife,  1484. 
may  redeem  mortgage,  1068. 

mortgagee  should  not  release  security  to  prejudice  of,  724. 
mortgage  to  surety  and  trust  in  favor  of  creditors,  726. 
paying  debt,  subrogated  to   security,  881. 

subrogated  to  securities  given  after  original  contract,  883. 
whether  subrogated  to  debt,  882. 
principal  creditor  entitled  to  security  to,  726. 
redemption  by  surety,  1068. 
relation  of,  does  not  affect  mortgagee,  742a. 
released  by  forbearance  of  debt,  942. 
release  of  security  by  indemnity  mortgagee,  386. 
respective  rights  of  principal  creditor  and  surety  under  indemnity 

mortgage,  385. 
right  of  in  surplus  proceeds,  1706. 
right  to  have  his  land  exonerated,  1629,  1630. 
right  to  object  to  insuflBcient  service  on  parties  to  foreclose  suit, 

1514. 
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SURETY— Continued. 

subrogation  of  indorser  or  surety  paying  debt,  881-882. 

sureties  as  parties  plaintiff  in  foreclosjire,  1380. 

suretyship  of  mortgagor,  741. 

when  indemnity  mortgage  becomes  a  lien,  383. 

when  may  foreclose  mortgage  In  his  own  name,  1380. 

when  mortgagor  becomes,  as  to  purchaser,  741. 

when  principal  creditor  is  entitled  to  security  given  to,  385. 

whether  he  may  release  security,  386. 

wife  estopped  to  set  up  suretyship,  1484. 

wife  mortgaging  her  property  for  her  husband's  debt,  114. 

SURETY  COMPANIES, 

authority  to  secure  costs  of  suit  in  foreclosure,  1602. 

SURPLUS, 

attachment  of,  1697. 

court  may  appoint  referee  to  settle  claims  to,  1685. 
dower  in  surplus,  1693,  1694. 

equities  of  subsequent  incumbrancers  of  part,  1691. 
exceptions  may  be  taken  on  filing  of  report,  1686. 
from  foreclosure  sale  under  decree,  1684-1698. 
holder  of  notes  not  due  not  entitled,  1705. 
lessee  for  years  not  entitled  to,  1696. 
mortgagee  entitled  to  notice  of  claims  to  surplus,  1930. 
mortgagee  may  make  claim  to,  1690. 
of  sale  made  after  death  of  mortgagor,  1695. 
only  absolute  liens  considered,  1687. 
order  in  which  proceeds  must  be  applied,  1929. 
payment  into  court,  1684. 

prior  unrecorded  mortgage  preferred  to  judgtaent,  1692. 
regarded  as  real  property,  1684. 
simultaneous  mortgages,  1689. 
upon  sale  under  junior  mortgage,  1698. 
usually  paid  into  court,  1684. 

where  there  are  several  liens  on  the  premises,  1688. 
From  Bale  Under  Power,  1927-1939. 

after  sale  under  junior  judgment,  1934. 

best  form  of  provision,  1927. 

deed  generally  provides  for  disposal  of,  1927. 

dower  in,  1933. 

effect  of  prior  and  subsequent  incumbrances,  1927. 

from  sale  for  Instalment,  1937,  1938,  1939. 

husband  and  wife  holding  in  entirety,  1929. 

In  case  of  bankruptcy,  1932. 

in  case  of  Insolvent  estate,  1932. 

Interest  on  surplus  proceeds,  1928. 

judgment  lien,  1935. 
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SURPLUS— Core/iMMed. 

mechanic's  Hen  against  surplus,  1934. 

must  be  applied  according  to  title,  1929. 

not  applied  to  prior  incumbrance,  1929. 

notice  of  claims  to  by  junior  incumbrancer,  1930. 

passes  to  grantee  of  equity  of  redemption,  1929. 

protection  for  attaching  creditor  of  mortgagor,  1930. 

right  determined  by  suit  for  money  had  and  received,  1939. 

right  of  subsequent  mortgagee,  1929. 

suit  by  mortgagor  for  surplus,  1930. 

unproductive,  not  chargeable  with  interest,  1928. 

when  equity  attached  or  sold  under  execution,  1934. 

when  mortgagor  has  conveyed  part,  1936. 

when  there  are  sureties  for  part  of  debt,  1936. 

whether  administrator  or  heir  entitled  to,  1931. 

SURPRISE, 

ground  for  setting  aside  foreclosure  sale,  1675. 

SURRENDER, 

defeasance  as  release,  977. 

obtained  by  fraud  as  defense  to  foreclosure  by  writ  of  entry,  1299. 

SURVIVORSHIP, 

survivor  of  joint  mortgagee  as  plaintiff  in  foreclosure,  1382. 

SUSPENSION, 

power  of  sale  during  pendency  of  bill  to  redeem,  1797. 

TACKING, 

accrued  interest,  652. 
English  doctrine  of,  537,  1082. 
other  debts  to  mortgage,  360. 

TAXES, 

accrual  of  right  to  enforce  mortgage  as  dependent  on  default,  1175a. 
allowance  of  interest  in  decrees,  1597. 
are  generally  secured  by  mortgage,  858. 
claim  for  taxes  paid  barred  when  debt  is  barred,  358. 
consideration  of  amount  on  appraisement  for  foreclosure  sale,  1611a. 
deduction  from  deficiency  judgment,  1719a. 
duty  of  mortgagee  to  pay,  358,  714. 
failure  to  pay,  when  a  breach  of  the  condition,  1175. 
inclusion  in  amount  necessary  to  redeem,  1080. 
inclusion  in  decrees,  1597. 
mortgagee  paying  is  subrogated  to  lien  of,  1080. 
on  mortgage  debt,  agreement  to  pay,  636. 
where  he  is  not  in  possession,  713. 
paid  by  mortgagee  allowed  in  account,  1134. 
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TAXES — Continued. 

payment  by  grantor  as  evidence  that  absolute  deed  a  mortgage,  278. 
payment  by  second  mortgagee,  1597. 
provision  for  payment  of,  77. 

provision  that  debt  shall  become  due  upon  failure  to  pay,  77. 
right  of  mortgagee  to  retain  account  paid  from  proceeds  on  fore- 
closure sale,  1683. 
tax  title  acquired  by  mortgagor,  680. 

acquired  by  loan  company  acting  as  mortgagor's  agent,  714a. 

and  it  Is  not  his  duty  to  pay  the  taxes,  714. 

may  be  acquired  by  mortgagee,  713. 

mortgagee  may  redeem  from  tax  sale,  714. 

passes  by  foreclosure  sale,  1658. 
whether  agreement  to  pay  renders  mortgage  usurious,  636. 
Payment  of  iy  Mortgagor  Does  Not  Make  Ms  Possession  hostile,  1200. 
decree  of  sale  should  include,  1597. 

holder  of  tax  title  not  proper  party  to  foreclosure  suit,  1440. 
lien  for  no  ground  for  enjoining  sale,  1813a. 
nonpayment  a  default  authorizing  sale,  1777c. 
■when  an  incumbrance  which  excuses  from  completing  sale,  164£ 

TAX  TITLE, 

acquisition  of  title  by  mortgagee,  713. 
by  mortgagor  or  his  grantee,  680. 
extinguishment  of  mortgage  by  purchase  of  property  under  tax  sale 

by  mortgagor,  955. 
holder  as  party  defendant  in.  foreclosure,  1406a. 
owner  as  party  defendant  in  foreclosure,  1440. 
right  of  mortgagee  to  acquire,  358. 

TECHNICAL  OBJECTIONS, 
to  confirmation,  1637a. 

TENANT  AT  SUFFERANCE, 

mortgagor  becomes  after,  1246. 

TENANT  FOR  LIFE, 

may  make  a  mortgage,  137. 

may  redeem,  1065. 

right  In  surplus  on  foreclosure  sale,  1696a. 

TENANT  FOR  YEARS, 
may  redeem,  1066. 

TENANT  IN  COMMON, 

joint  mortgagee  after  foreclosure  is,  135. 

may  redeem,  1063. 

mortgage  by,  83b,  141,  1314,  1630. 

mortgage  of  one  tenant  in  common  upon  his  undivided  Interest,  706. 
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TENANT  IN  COUMON— Continued. 

mortgage  to  two,  to  secure  debt  to  one,  170,  704. 

mortgaging  specific  part  of  common  property,  706a. 

of  partnership  real  estate,  119-123. 

order  of  sale  under  mortgage  by,  1630. 

parties  defendant  in  foreclosure  suit,  1409. 

partition  in  case  of  mortgage  of  one  parcel  held  in  common,  706. 

purchasers  at  foreclosure  sale,  1635. 

right  to  redeem,  1063. 

TENANTS, 

parties  defendant  in  foreclosure,  1403. 

TENDER, 

after  breach  does  not  amount  to  a  discharge,  892. 
rule  otherwise  in  some  states,  893. 
though  not  kept  good,  debt  discharged,  893. 
after  breach  does  not  defeat  power  of  sale,  1798. 
bank  checks  on  redemption,  1088. 
before  and  after  default,  886-903. 
before  or  at  the  day  revests  the  estate,  891. 
but  the  debt  still  subsists,  891. 
though  a  gift  is  lost  with  the  estate,  891,  893. 
by  junior  mortgagee,  900. 
costs  incurred  by  refusal  of,  902,  1113. 

deed  of  reconveyance  as  disaflSrmance  of  infants'  contract,  104. 
defense   to   foreclosure   of   mortgage,   1512. 

duty  of  debtor  demanding  release  to  tender  instrument  to  be  exe- 
cuted, 988. 
effect  to  prevent  accumulation  of  interest,  1799. 
effect  where  made  after  breach  of  condition,  892. 
for  purpose  of  redemption,  1088. 

what  is  sufficient,  1088. 
in  legal  tender  notes  of  the  United  States,  901. 
interest  ceases  to  run  from  the  time  of,  899. 
in  what  money  it  may  be  made,  901. 
may  be  made  at  any  time  of  day,  898. 
mortgagee's  acceptance  how  far  binding,  900. 
must  be  absolute  and  unconditional,  900. 
must  be  made  to  a  person  authorized  to  receive,  896. 
must  cover  costs,  901a. 
necessary  on  bill  to  enjoin  sale  under  power,  1806. 

otherwise  held,  where,  1799. 
necessity  of  averment  of  specific  amount  of  tender,  1085. 
necessity  of  including  attorney's  fee,  1607. 
necessity  that  it  be  kept  alive,  892. 
not  accepted  does  not  prevent  foreclosure,  1450. 

57 — Jones  Mtg. — ^Vol.  III. 
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TENDER — Continued. 

of  whole  debt  necessary,  894. 

payment  on  or  before  law-day,  891. 

performance  under  vendor's  lien  by  contract  or  reservation,  209. 

place  of  tender,  897. 

questions  as  to  sufficiency  of,  894. 

right  to  require  proof  of  agent's  authority  to  receive  payment,  896. 

should  be  made  In  bill  to  redeem,  1095. 

time  of  day  when  to  be  made,  898. 

to  prevent  foreclosure,  1450. 

when  may  be  made  to  mortgagee  after  assignment  of  mortgage,  896. 

when  mortgagee  avoids  it,  897. 

when  operative  to  prevent  forfeiture,  1186a. 

who  may  make,  895. 

TENNESSEE, 

entry  of  satisfaction  of  record,  1029. 

form  of  mortgage,  61. 

legal  title  vests  in  mortgagee,  51. 

levy  of  execution  on  land  subject  to  mortgage,  665. 

nature  of  a  mortgage,  51. 

nature  of  trust  deed,  51. 

parol  evidence  to  show  a  mortgage,  315. 

power  of  sale  mortgages  and  trust  deeds  in,  1758. 

redemption  after  foreclosure,  1051,  1358. 

statute  of  limitations  does  not  apply  to  redemption  in,  1148. 

seven  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1358. 

strict  foreclosure  in,  1554. 

usury  in,  633. 

written  authority  to  fill  blanks,  90. 

TERMS  OF  SALE, 

See  FoBEctosTjEE  Sales  Under  Decbee  of  Cottet. 

under  decree  of  foreclosure,  1613-1615. 

TESTS, 

capacity  of  insane  persons  to  execute  mortgages,  103. 

existence  of  debt  as  test  of  mortgage,  265. 

right  of  subrogation,  876. 

whether  transaction  conditional  sale  or  mortgage,  258. 

TEXAS, 

assignment  of  debt  passes  mortgage  in,  817. 
death  of  mortgagor  suspends  power,  1792. 
entry  of  satisfaction  of  record,  1030. 
legal  title  is  in  mortgagor,  52. 
mortgage  barred  when  debt  barred,  1207. 
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TEXAS — Continued. 

mortgage  of  homestead  void,  83a. 

nature  of  a  mortgage  in,  52. 

necessity  for  clear  and  convincing  testimony  that  deed  a  mortgage, 

316. 
no  redemption  after  foreclosure,  1051,  1359. 
parol  evidence  in  law  to  show  absolute  deed  a  mortgage,  282. 
parol  evidence  to  show  a  mortgage,  316. 
power  of  sale  mortgages  and  trust  deeds,  1759. 
statute  of  limitations,  ten  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1359. 
usury  in,  633. 

THREATS, 

invalidity  of  mortgage  induced  by  threats,  626. 

TIMBER, 

injunction  to  restrain  mortgagor's  vendee  from  removing,  1658. 
mortgage  of  growing  wood,  145. 
mortgagor's  right  to  cut,  692. 
remedies  for  abuse  of  privilege  of  cutting,  693. 
replevin  by  mortgagee,  688. 

right  of  grantee  under  unlimited  deed  to  standing  timber  to  redeem, 
1055a. 

TIME, 

See  Limitations,   Statute  of. 

appointment  of  receivers,  1526. 

appropriation  of  payments,  908. 

foreclosure  sale  at  unusual  times,  1672. 

necessity  that  decree  fix  time  when  redemption  to  take  place,  1107. 

necessity  that  time  of  payment  be  fixed  in  mortgage,  75. 

record  of  mortgages,  508. 

when  redemption  may  be  made,  1052-1054. 

TITLE, 

defense  of  failure  of  title  where  mortgagor  in  undisturbed  posses- 
sion, 1502. 

estoppel  of  mortgagor  to  deny,  1483. 

marketable  title  at  foreclosure  sale,  1648. 

purchaser  at  foreclosure  sale  entitled  to  marketable  title,  1648. 

reimbursement  of  bidder  for  defect  in  title,  1645. 

under  vendors'  lien  contract,  196. 

validity  of  title  as  condition  precedent  to  payment  of  mortgage, 
1508. 

■yrhen  payment  or  performance  revests  title  in  mortgagor,  887. 
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TITLE  BOND, 

foreclosure,  1449. 

legal  effect  of,  226. 

may  be  foreclosed  as  a  mortgage,  1449. 

right  of  assignee  of  note,  1449. 

strict  foreclosure  proper,  1541. 

TITLE  DEED, 

American  doctrine,  185,  186. 

doctrine  in  England,  180. 

doctrine  of  deposit  generally  repudiated  in  United  States,  179. 

for  security  of  grantor's  creditors  foreclosed  in  equity,  1448. 

how  such  mortgage  is  enforced,  188. 

law  of  place  of  contract  governs  deposit,  184. 

legal  effect  of  the  deposit,  181. 

memorandum  of  deposit,  187. 

mortgage  by  deposit  of,  179. 

omission  of  part  of  the  deeds,  182. 

presumption  of  purpose  of  deposit,  183. 

TITLE  TO  LAND, 

effect  on  jurisdiction  to  foreclose,  1444. 
litigation  of  question  on  foreclosure,  1445. 

TORRENS  SYSTEM, 

certificate  of  title  and  incumbrances,  537g. 
constitutionality  of  statutes,  537b. 
decree,  537f. 

general  principle  of  registration,  537c. 
notice  and  hearing,  537e. 
origin  and  adoption,  537a. 
procedure  for  registration,  537d. 
registration  purely  voluntary,  537c. 
registry  as  condition  to  foreclosure,  1784. 

TRACTS, 

sale  on  foreclosure,  1618. 

TRADE  FIXTURES, 

removal  by  tenant,  441. 

TREES, 

growing,  sold  to  be  cut,  486. 

inclusion  in  realty  within  meaning  of  recording  acts,  486. 

in  nursery,  whether  part  of  realty,  434. 

whether  fixtures,  434. 
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TRESPASS, 

against  mortgagor  for  waste,  687,  696. 
mortgagee  may  maintain  for  mesne  profits,  721. 
mortgagor  can  not  maintain  against  mortgagee,  674. 
remedy  by  mortgagor  against  mortgagee,  675,  675a. 
remedy  for  cutting  grass  on  mortgaged  premises,  455. 

TROVER, 

mortgagee  may  maintain  for  turf  from  mortgaged  land,  689. 

TRUST  DEED, 

See  Deeds  of  Tbust. 

certainty  of  grantee,  63. 
conclusiveness  of  recitals,  1895. 
entry  of  satisfaction,  989. 
essentials  and  validity,  1889-1903. 
jurisdiction  to  enforce  for  creditors,  1448. 
nature  under  laws  of  Tennessee,  51. 
parties  to  assignment,  793a. 
security  for  future  debts,  364. 

TRUSTEE  PROCESS, 

judgment  under  trustee  process  as  payment,  938. 
mortgagor  may  be  held  to  answer  to,  938. 

TRUSTEES, 

appointment  of  new  trustee  under  deed  of  trust,  1774. 

capacity  to  discharge  mortgage,  957. 

compensation  on  sale,  1923. 

for  creditors  may  maintain  foreclosure  suit,  1386. 

foreclosure  suit  by  nominal,  1383,  1384. 

implied  notice  of  incumbrances,  560. 

joint  exercise  of  power,  1790. 

mortgages  by,  102. 

one  of  several  can  not  assign,  795. 

parties  defendant  in  foreclosure,  1399. 

parties  plaintiff  where  portion  refused  to  act,  1383. 

right  to  purchase  at  sales,  1614a. 

suspension  of  power  by  death  of  mortgagor,  1792. 

under  deed  of  trust  original  or  substituted  may  sell,  1785. 

when  one  may  receive  payment,  959. 

when  proper  party  to  foreclosure  suit,  1399. 

TRUSTS, 

arising  through  relationship  of  mortgagor  and  mortgagee,  10. 
assignments  of  mortgage  subject  to  parol  trust,  846. 
distinguished  from  mortgage,  281,  332. 
mortgage  by  implied  trust,  171. 
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TRUSTS— Continued. 

mortgage   distinguished  from   trust,  281. 

mortgage  of  interest  of  cestui  que  trust,  136. 

notice  of  a  secret  trust,  577. 

parol,  does  not  attach  to  mortgage,  846. 

resulting  trust  from  payment  of  equitable  mortgage  and  directing 

deed  to  certain  person,  973. 
trustees  and  beneficiaries  as  parties  defendant  in  foreclosure,  1397. 
when  mortgagee  becomes  trustee  of  mortgagor,  973. 


U. 

UNDUE  INFLUENCE, 

efeect  on  validity  of  mortgage,  103,  626. 
in  obtaining  a  mortgage,  103. 

UNINCORPORATED   ASSOCIATION, 

parties  to  foreclosure  by  writ  of  entry,  1283. 

UNLIQUIDATED  DEBT, 

effect  on  power  of  sale,  1776. 

UNRECORDED  MORTGAGES, 

See  Recokdinq. 

USB  AND  OCCUPATION, 

■when  mortgagor  liable,  671. 
whether  mortgagor  liable  for,  671. 

USURY, 

See   Interest. 

as  affecting  mortgages,  633-663. 

attorney  charging  for  examining  title,  ,642. 

bonus  paid  to  secure  extension,  647,  648. 

burden  of  proof,  643. 

can  not  be  set  up  after  foreclosure,  646. 

commission  for  storage,  etc.,  634. 

commission  taken  by  agent  does  not  make  loan  usurious,  642. 

defense  to  assignment  of  mortgage,  788. 

defense  to  foreclosure  by  writ  of  entry,  1294,  1300. 

defense  where  mortgage  made  to  be  sold  at  discount,  1495. 

intent  to  take,  634. 

mortgage  securing  preexisting  usurious  debt,  634. 

mortgagor  estopped  by  certificate  of  validity,  645,  1495. 

payment  on  usurious  mortgage,  912. 

pleading  defense  to  foreclosure,  1493. 

sale  of  land  as  a  device  to  cover  usury,  839. 
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VSVRY— Continued. 

set-off  In  foreclosure  by  writ  of  entry,  1313. 
setting  aside  foreclosure  sale  on  ground  of  usury,  1906. 
set  up  by  way  of  cross-bill,  1479a. 
statutes  of  the  several  states,  633. 
taking  interest  on  loan  In  advance,  652a. 
under  the  National  Banking  act,  633. 

validity  of  agreement  to  pay  compound  interest  made  before  inter- 
est due,  650,  651. 
verbal  agreement  for  additional  advantage,  634. 
voluntary  payment  destroys  claim  of  usury,  644. 
waiver  of  defense,  1494. 
when  agent  is  lender's  general  agent,  642a. 
when  broker  is  not  the  agent  of  lender,  642b. 
when  it  avoids  agreement  for  extension,  649. 
when  purchaser  may  contest  mortgage  on  ground  of  usury,  746. 
when  purchaser  not  allowed  to  set  up,  745. 
whether  agreement  for  repurchase  is,  639,  640. 
whether  defense  personal,  644. 

whether  payment  of  attorney's  fees  constitutes,  635. 
building  and  loan  association  mortgages,  638. 
of  exchange  constitutes,  637. 
of  fines,  etc.,  constitutes,  638. 
of  taxes  on  debt  constitutes,  636. 
whether  sale  of  mortgage  constitutes,  641. 
whether  sale  of  mortgage  for  less  than  face  value  vitiates  security 

for  usury,  832. 
whether  stipulation  for  attorneys  fee  renders  transaction  usurious, 

1606a. 
who  may  set  up  defense  of,  644. 
Compound  Interest,  Whether  It  Constitutes,  650. 
accrued  interest  a  debt,  652. 
computation  of  interest,  654. 
executory  agreement  for  can  not  be  enforced,  651. 

otherwise  where  usury  laws  have  been  abolished,  651. 
interest  coupons,  653. 
taking  interest  in  advance,  652a. 
the  Massachusetts  rule,  655. 
Conflict  of  Laws,  as  to,  656-663. 

as  ground  for  enjoining  sale  under  power,  1808,  1809. 

availed  of  by  judgment  creditor,  1493. 

can  not  be  set  up  by  purchaser  who  has  assumed  mortgage,  745. 

contract  made  in  one  state  to  be  performed  in  another,  659a. 

defense  to  foreclosure,  1300,  1493,  1499. 

effect  on  rights  of  surety,  1706. 

how  pleaded,  1493. 

in  assignment  of  mortgage,  832. 
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VSVRY— Continued. 

in  mortgage  affects  purchaser  under  power  how,  1899. 
laws  of  another  state  must  be  pleaded,  663. 
lex  rel  sitse  does  not  control,  660. 

governs  as  to  title  and  enforcement  of  lien,  661. 

governs  form  and  validity  of  mortgage,  662. 
no  ground  for  redemption  after  sale,  1105. 

no  ground  for  setting  aside  conveyance  of  equity  to  mortgage,  951. 
not  an  issue  on  confirmation  of  sale,  1637. 
partial  payments  not  applied  on  usurious  interest,  912. 
previously  paid  may   be   offset,   1499. 
purchaser  subject  to  mortgage  set  up,  745,  1494. 
reasonable  attorney's  fee  not  bad  for,  1606b. 
used  to  protect  wife's  dower  interest,  1493. 
what  constitutes,  1494. 
what  law  governs,  657. 
laws  of  another  state  not  implied,  658. 
when  law  of  place  of  contract  prevails,  659. 
whether  a  personal  privilege,  1493. 

UTAH, 

conveyance  by  mortgagor,  53. 

entry  of  satisfaction  of  record,  1031. 

mortgagor  entitled  to  possession,  53. 

nature  of  a  mortgage  in,  53. 

parol  evidence  to  show  a  mortgage,  316a. 

statutory  provisions  relating  to  foreclosure,  1360. 

usury  in,  663. 

V. 
VACATION, 

appraisers,  1611a. 

decrees,  1586b. 

effect  of  laches  on  right  to  reopen  foreclosure  sale,  1650. 

VADIUM, 

distinguishing  characteristics  of  vivum  vadium,  2. 

mortuum  and  vivum,  2,  4. 

vivum  vadium  and  Welsh  mortgage  distinguished,  3. 

VALIDITY  OF  TITLE, 

when  a  condition  precedent  to  enforcement  of  purchase-money  mort- 
■   gage,  1508. 

VALUATION, 

See  Appkaisement. 
property  by  appraisers  for  foreclosure,  1611a. 


GENEKAL   INDEX  905 

[References  are  to  Sections. — Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 

VARIANCE, 

between  allegations  and  proof  on  foreclosure,  1453. 

between  note  and  description  in  mortgage,  350. 

between  note  and  mortgage,  71. 

description  of  mortgage,  1453. 

description  of  premises  in  notice  of  sale  under  trust  deed,  1840. 

necessity  that  relief  should  conform  to  pleadings,  1578. 

satisfaction  of  mortgages,  989. 

VENDOR  AND  PURCHASER, 

See    PUKCHASEK. 

creation   of  equitable  mortgages   by   assignment   of  purchase  con- 
tracts, 172-178. 
validity  of  contracts  to  resell  at  an  advance,  639. 

VENDORS'  LIENS  BY  CONTRACT  OR  RESERVATION, 
account  of  vendor  in  possession,  200. 
assignment  of  purchase-money  note  or  bond,  201. 
homestead  right,  191. 
legal  effect  of  title  bond,  190. 
lien  by  contract  not  a  vendors'  lien,  189. 
lien  of  vendor  exhausted  by  foreclosure  sale,  211. 
lien  reserved  a  lien  by  contract,  193. 

no  obligation  to  exhaust  personalty  before  resorting  to  realty,  206. 
notice  to  purchaser  when  deed  does  not  refer  to  note,  203. 
obligations  of  married  woman,  197. 
order  of  liability  of  parcel  sold,  199. 
order  of  payment  of  several  notes,  202. 

personal  liability  of  purchaser  accepting  mortgage  deed,  195. 
priority  on  after-acquired  property,  158. 
proceedings  to  enforce  lien,  207. 
remedies  of  vendor,  208. 
reservation  of  lien  in  deed  as  creating  equitable  mortgage,  192. 

as  creating  mortgage,  194. 
restraint  of  purchaser  from  impairing  vendors'  lien,  213. 
sale  of  land  to  pass  growing  crops,  212. 
security  not  impaired  by  holder  of  contract,  191. 
statute  of  limitations,  205. 
subrogation  to  lien,  204. 
temporary  eviction  of  vendee,  210. 
tender  of  performance,  209. 
title  imperfect  until  debt  paid,   196. 
transaction  analogous  to  equitable  mortgage,  189. 
vendor  occupies  position  of  mortgagee,  190. 
•waiver  of  lien,  198. 
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VENUE, 

of  suits  to  foreclose  mortgages  ,1444. 
railroad  passing  through  two  states,  1444. 

where  separate  mortgages  are  given  upon  land  in  different  coun- 
ties, 1444. 

VERBAL  AGREEMENTS, 

do  not  create  mortgage  in  states  requiring  written  mortgage,  60. 
effect  to  release  mortgages,  979. 

VERBAL  ASSUMPTION, 
mortgages,  750. 

VERIFICATION, 

petition  for  appointment  of  receiver,  1529. 

VERMONT, 

deed  absolute  as  mortgage,  54. 

discharge  of  mortgage  by  marginal  entry,  1033. 

entry  of  satisfaction  of  record,  1033. 

mere  preponderance  of  evidence  not  suflScient  to  establish  absolute 

deed  as  mortgage,  317. 
mortgagee  has  legal  title,  54. 
nature  of  a  mortgage  in,  54. 
parol  evidence  to  show  a  mortgage,  317. 
period  for  redemption  after  strict  foreclosure,  1563. 
power  of  sale  mortgages  and  trust  deeds  In,  1760. 
redemption  after  foreclosure,  1051,  1361. 
rule  as  to  fixtures  in,  442. 
statute  of  limitations,  fifteen  years,  1193. 
statutory  provisions  as  to  fixtures,  443. 
statutory  provisions  relating  to  foreclosure,  1361. 
strict  foreclosure  Is  the  form  in  use,  1555. 
usury  in,  633. 

whether  deed  a  mortgage  determined  by  -circumstances  existing  at 
time  of  execution,  317. 

VESTED  INTERESTS, 

subjects  of  mortgage,  137. 

VIEW, 

by  appraisers  for  foreclosure  sale,  1611a. 

VIRGINIA, 

deed  absolute  construed  as  mortgage,  55. 
entry  of  satisfaction  of  record,  1032. 
equitable  mortgages,  55. 
mortgagee  has  legal  estate,  55. 
nature  of  a  mortgage  in,  55. 
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VIRGINIA— Continued. 

no  redemption  after  foreclosure,  1051,  1362. 

parol  evidence  to  show  a  mortgage,  318. 

power  of  sale  mortgages  and  trust  deeds  in,  1761. 

statute  of  limitations,  fifteen  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1362. 

usury  in,  633. 

written  authority  to  fill  blanks,  90. 

VIVUM  VADIUM, 
generally,  2. 

VOID  AND  VOIDABLE  MORTGAGES, 

acts  of  agents  invalidating  mortgages,  612a. 
affidavit  that  true  consideration  is  set  forth,  610. 

misappropriation  by  agent,  612a. 

mortgage  by  way  of  gift,  614. 

mortgage  for  accommodation,  615. 

mortgages  made  to  be  sold,  611. 

mortgagor  estopped  to  deny,  616. 

not  necessary  that  consideration  pass  at  the  time,  611. 

seal  implies  consideration,  613. 

■want  or  failure  of,  612. 

when  given  to  secure  future  advances,  612. 
as  contrary  to  public  policy,  618. 
burden  of  proof  upon  party  contesting,  622. 
consideration  if  valuable  need  not  be  adequate,  610. 
contracts  prohibited  by  law,  619. 
debt  contracted  on  Sunday,  623. 
execution  on  Sunday,  623. 
for  illegality  of  consideration,  617. 

Confederate  notes,617. 

wagering  contracts,  617. 
for  want  of  consideration,  610,  612. 
gaming  contracts,  619. 
generally,  610-632. 

money  consideration  not  necessary,  610. 
moral  obligation  to  pay  debt  as  consideration,  610. 
mortgage  valid  in  part  and  void  in  part,  621. 
■when  illegal  consideration  can  be  separated,  620. 
who  may  take  advantage  of  illegality,  619. 
For  fraud  on  part  of  mortgagee,  624. 
by  criminal  prosecution,  626. 
duress  by  unlawful  imprisonment,  626. 
for  fraudulent  preference  in  bankruptcy,  629. 
fraud  as  to  a  particular  creditor,  628. 
knowledge  that  mortgage  was  obtained  by  fraud,  624. 
made  by  debtor  in  failing  circumstances,  627. 
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VOID  AND  VOIDABLE  MORTGAGKS— Continued. 
made  to  cover  up  mortgagor's  proprety,  627. 

mortgage  executed  on  Sunday  without  knowledge  of  mortgagee,  623. 
mortgage  made  to  defraud  creditors,  627. 
mortgage  obtained  by  duress  is,  626. 

duress  not  known  by  mortgagee,  626. 
mortgage  to  secure  forged  notes,  624. 

fraudulent  intent,  625. 

mortgagee  acting  on  his  own  judgment,  625. 
mortgage  upon  land  situated  in  more  than  one  county,  623a. 
preference  under  bankrupt  laws,  627. 
when  mortgagor  estopped  to  claim  invalidity,  631. 

or  that  the  mortgage  was  made  to  defraud  creditor,  632. 
who  may  take  advantage  of,  630. 

VOID  AND  VOIDABLE  SALES, 

under  power  in  mortgage,  1907. 

VOID  CONSIDERATION, 

effect  on  assignment  of  mortgages,  835. 

VOLUNTEERS, 

effect  of  payment  of  mortgage,  869. 


W. 

WAIVER, 

agreements  waiving  right  of  mortgagor  to  rents  and  profits,  670. 

appraisement  as  condition  to  foreclosure  sale,  1611a, 

by  primary  debtor  of  provisions  for  foreclosure,  1220. 

claim  to  fixtures  by  mortgagee  of  realty,  438. 

conditional  waiver  of  right  to  enter  to  foreclose,  1272. 

default  of  credit,  1186. 

defense  of  usury,  1494. 

entry  and  foreclosure,  1265-1275. 

irregularities  in  foreclosure  sale,  1651. 

made  conditionally,  1272. 

necessity  of  averment  of  waiver  of  right  to  foreclose,  1480. 

notice  by  mortgagor  under  power  of  sale  mortgage,  1824a, 

notice  of  cross-bill,  1479a. 

of  default  of  credit,  1186. 

of  entry  and  foreclosure,  1265-1275. 

of  lien  by  contract,  232. 

of  power  of  sale,  1792-1800. 

of  sale  under  power,  1906-1922. 

of  strict  foreclosure,  1569,  1570. 

of  vendor's  lien,  207-210. 

parol  waiver  of  defeasance  by  mortgagor,  3.38. 
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WAIVER— Continued. 

right  to  avoid  sale  to  mortgagee,  1885. 

right  to  crops  by  purchaser  at  foreclosure  sale,  698. 

right  to  foreclose  by  pursuing  other  remedies,  1218. 

right  to  foreclose  on  default,  1178. 

sale  under  power  by  extending  time  of  redemption,  1916. 

vendor's  lien,  198. 

who  may  waive  entry  and  foreclosure,  1267. 

WAR, 

effect  to  suspend  power  of  sale,  1800. 

WARRANTIES, 

implied  in  assignment  of  mortgages,  824a. 
of  collectability  by  assignment,  824a. 

WASHINGTON, 

adoption  of  Torrens  system  of  registration,  537a. 

entry  of  satisfaction  of  record,  1034. 

foreclosure  and  proceeding  in  rem,  1363. 

mortgagor  entitled  to  possession,  55a. 

nature  of  a  mortgage  in  55a. 

statutory  provisions  relating  to  foreclosure,  1363. 

true  intent  of  parties  to  absolute  deed  may  be  shown  by  competent 

testimony,  318a. 
usury  in,  663. 

WASTE, 

action  for  damages  against  third  persons,  689. 
allowance  for  waste  committed  by  mortgagor,  1581b. 
by  mortgagee  in  possession,  1123a. 
by  stranger,  mortgagor  may  recover  for,  664. 
Inclusion  of  damages  in  amount  necessary  to  redeem,  1080c. 
injunction  to  restrain,  684. 
mortgagee  may  recover  for,  695a. 
remedies  of  mortgagee  for  injuries  to  land,  721. 
By  mortgagor,  684-698. 

liability  for  to  purchaser  at  sale,  1661,  1666. 
liability  of  purchaser  of  timber,  689. 
may  be  restrained  by  injunction,  684. 
mortgagee  may  maintain  replevin  for,  688. 

may  maintain  trespass  for,  687. 
no  obligation  on  part  of  mortgagee  to  enjoin,  686. 
removal  of  timber  already  cut,  685. 

WATER  COMPANIES, 

implied  power  to  mortgage,  124. 
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WATERWORKS, 

city  owner  as  party  defendant  in  foreclosure,  1396a. 

WELSH  MORTGAGE, 

distinguished  from  vivum  vadium,  3. 

generally,  3. 

mortgagee's  possession  does  not  bar  redemption,  1153. 

when  redemption  statute  begins  to  run,  1153. 

WEST  VIRGINIA, 

deed  absolute  as  mortgage,  56. 

doctrine  of  strict  foreclosure,  1150a. 

entry  of  satisfaction  of  record,  1035. 

mortgagee  has  legal  estate,  56. 

nature  of  a  mortgage  in,  56. 

no  redemption  after  foreclosure,  1051,  1364. 

parol  evidence  to  show  a  mortgage,  319. 

power  of  sale  mortgages  and  trust  deeds  in,  1762. 

statute  of  limitations,  ten  years,  1193. 

statutory  provisions  relating  to  foreclosure,  1364. 

sufficiency  of  notice  of  sale  under  trust  deed,  1843 

usury  in,  633. 

WHAT  LAW  GOVERNS, 

See  Conflict  or  Laws. 

WIFE, 

See  Husband  and  Wife;  Married  Women. 

deficiency  judgment  against,  1718. 

joint  note  by  husband  and  wife,  1718. 

not  bound  by  additions  or  blanks  filled  without  consent,  91,  95. 

of  mortgagee  giving  second  mortgage  on  equity  of  redemption,  981. 

of  mortgagor  when  made  a  party  to  foreclosure  suit,  1420-1422. 

owning  mortgage  should  sue  alone,  1393. 

writ  of  assistance  against,  1665. 

WILD  LANDS, 

foreclosure  as  to,  not  barred  when,  1202. 

WILLS, 

bequest  of  mortgage  to  mortgagor  as  release,  974a. 
capacity  of  executors  and  devisees  to  mortgage,  102a, 
devisabillty  of  mortgagee's  estate,  699. 

WISCONSIN, 

assignment  of  mortgages  by  foreign  administrators,  797. 
authority  to  fill  blanks,  90. 
deed  absolute  as  mortgage,  57. 
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WISCONSm— Continued. 

deed  of  trust  not  allowed  in,  62. 

discharge  of  mortgage  without  formal  entry  of  satisfaction,  1036. 

entry  of  satisfaction  of  record,  1036. 

mortgagor  has  right  of  possession,  57. 

nature  of  a  mortgage  in,  57. 

necessity  of  record  of  assignment  of  mortgages,  481a. 

no  redemption  after  foreclosure,  1051,  1365. 

parol  evidence  to  show  a  mortgage,  282,  320. 

parol  evidence  to  show  that  purpose  of  several  instruments  was  to 

create  mortgage,  320. 
power  of  sale  mortgages  and  trust  deeds  in,  1763. 
record  of  assignment  not  notice  to  mortgagor,  539. 
redemption  barred  in  ten  years  in,  1147. 
statute  of  limitations,  twenty  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1365. 
strict  foreclosure  in,  1556. 
usury  in,  633. 

WITHDRAWAL, 

mortgage  from  recorder,  505. 

WITNESSES, 

certificates  in  foreclosure  by  entry  and  possession,  1259,  1260. 
exhibition  of  mortgage  deed  to  witnesses  as  condition  to  foreclosure 

by  entry  and  possession,  1255. 
necessity  to  execution  of  mortgage,  82. 
requirements  as  to,  82,  532. 
requirement  to  valid  execution  of  mortgage,  494. 

WOOD, 

abuse  of  privilege  of  cutting,  693. 
growing,  subject  of  mortgage,  145. 
mortgagor  may  cut  for  his  fires,  694. 

WOOLEN  FACTORIES, 

whether  machinery  fixtures,  448, 

WRIT  OF  ASSISTANCE, 

appropriate  process  to  place  purchaser  in  possession  of  premises, 

1663a. 
nature  of  remedy,  718a,  1663. 
recovery  of  possession  of  mortgaged  premises.  718a. 

WRIT  OF  ENTRY, 

by  mortgagee  no  waiver  of  foreclosure,  1273. 
mortgagee  may  recover  possession  by,  718. 
whether  waiver  of  right  to  enter  to  foreclose,  1273. 
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WYOMING, 

entry  of  satisfaction  of  record,  1037. 
extinguishment  of  debt  by  foreclosure  sale,  1366. 
record  of  assignment  not  notice  to  mortgagor,  473. 
statute  of  limitations,  twenty-one  years,  1193. 
statutory  provisions  relating  to  foreclosure,  1366 
usury  in,  633. 


GENERAL  TABLE  OF  CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Aaron  v.  Warner,  62  Miss.  370  202 

Abadie    v.    Lobero,    36    Cal.    390 

557,  1055,  1411,  1442a 
Abbe  V.  Goodwin,  7  Conn.  377 

886,   888,   891,   1052 
V.  Justus,   60   Mo.   App.   300  544 

V.  Newton,    19   Conn.   20  630 

Abbeville  Kice  Mill  v.  Shambaugh,  115 

La.  1047  1338 

Abbey  v.  Taber,  134  N.  Y.  615  586 

Abbot  V.  Thompson,  58  N.  H.  255  366 

Abbott  V.  Allen,  2  Johns.  Ch.   (N.  Y.) 

519  1492,   1500,  1502 

V.  Banfield,  43  N.  H.  152 

1088,    1241,    1243 
V.  Curran,  98  N.  Y.   665  856 

V.  Edeerton,    30   Vt.    208  670 

V.  Godfrey,  1  Mich.   178 

166,  168,  178,  522,  1414 
V.  Gregory,  39  Mich.   68  325,  597 

V.  Gruner,   121    Mich.    140  301 

V.  Hampden    Mut.    Fire    Ins.    Co., 

30    Maine    414  425,    426 

V.  Hanson,  24  N.  J.  L.  493  339 

V.  Kasson,   72   Pa.    St.    183  869 

V.  Land  &c.   Co.,   161   Cal.   42  583 

V.  Parker,   103   Ark.   425  574 

V.  Peck,    35    Minn.    499 

1672,  1857,  1858,  1922,  1922a 
V.  Powell,  6  Sawy.  (U.  S.)  91  731,  875 
V.  Sanders,  80  Vt.  179  166,  324,  1361 
V.  Stone,    172   111.   434 

634,  653,  1597,  1606a 
V.  Stratten,  3  Jo.  &  Lat.  603  163,  171 
V.  Sturtevant,  30  Maine  40,  47  1687 
V.  Union    Mut.    L.     Ins.    Co.,    127 

Ind.    70  877 

V.  Upton,    19    Pick.    (Mass.)    434 

802,  934 
Abbott's  Appeal,  50  Pa.   St.  234  119 

Abbott's  Estate,  24  Pa.  Co.  Ct.  401  1715 
Abel  V.  Heathcote,  2  Ves.  98,  100  1648 
Abele  v.  McGuigan,  78  Mich.  415 

389     841 

Abell  V.  Coons,  7  Cal.  105  '   768 

V.  Screech,    10   Ves.    355  1685 

Abercrombie    v.     Carpenter,     ISO    Ala. 

294  258,    278 

V.  Goode    (Ala.),   65    So.    816  917 

Abernathy  v.  Moses,  73  Ala.  381  1414 

Abert  v.  Kornfield,  128  App.  Div.  547 

357,    380,    608 
Abicht  V.    Searls,   154  Ind.    594  113 

Abney  v.  Austin,   6  Bradw.    (111.)    49     664 
V.  Ohio    Lumber    &c.    Co.,    45    W. 

Va.    446  495 

V.  Pope,    52    Tex.    288  1792 

V.  Walmsley,  33  La.  Ann.  589  822a 

Abraham   v.    Mayer,    7    Misc.    (N.    Y.) 

250  541,  1412 

Abraham    Lincoln    Bldg.    &c.    Assn.    v. 
Zuelk,   124  111.  App.   109  603 


Abrahams  v.  Berkowitz,  70  Misc.  319 

774,  1137 
V.  Berkowitz,   146  App.   Div.   563 

772    1523 
V.  Claussen,   52   How.   Pr.    (N.   Y.') 

241  647 

V.  VoUbaum,    54   Tex.    226  1805 

Abrahamson    v.    Lamberson,    68    Minn. 

454  200 

Abrams  v.  Abrams,  74  Kans.  888  296 

Abshire  v.  Corey,  113  Ind.  484  888 

Acer  V.   Hotchkiss,  97   N.   Y.   395 

874b,  874c 
v.  Wescott,  46   N.   Y.   384 

548,   553,   572,   574,   576 

Achey  v.    Coleman,   92    Ga.    745      468,   472 

Ackens  v.  Winston,  22   N.  J.   Eq.  444       74 

Ackerraan  v.  Allender,  62  Nebr.  700     1611a 

V.  Hunsicker,    85    N.    Y.    44 

364,  365,  367a,  368,  369,  370,  372,  373 

V.  Lyman,  20  Wis.  454  784,  1124 

V.  Merle,   137   Cal.    169  624 

Ackerson   v.    Lodi    Branch    R,    Co.,   28 

N.  J.   Eq.   542  1374 

V.  Lodi    Branch    R.    Co.,    31    N.    J. 

Eq.  42  784,  1119,  1426 

Ackla   V.   Ackla,    6    Pa.    St.    228      974,    979 
Ackland  v.   Gravener,   31   Beav.   482 

11^    1519 
Acklin    V.    Waltermier,    10    Ohio    Civ. 

Dec.    629  464,    478 

Ackman  v.  Jaster,  179  Pa.  St.  463  1500 

Acme   Lumber    Co.    v.    Hoyt,   71    Miss. 

464  693 

Acquackanonk    Water    Co.    v.    Mutual 

L.    Ins.    Co.,   36   N.  J.    Eq.    586  1621 

Acree  v.   Stone,   142  Ala.   156  198 

Adair  v.   Adair,   78   Mo.   630  205 

v.  Adair,  5  Mich.  204  788 

v.  Adair,  22  Ore.  115  47,  342c 

v.  Brimmer,   74  N.  Y.   539  919 

v.  Davis,   71   Ga.   769  458 

v.  Mergenthein,   114  Ind.  303 

1406a,    1587 
V.  Wright,    16   Iowa   385 

1526,  1531a,  1532 
Adam    v.    Briggs    Iron    Co.,    7    Cush. 
(Mass.)    361  706 

v.  McCIintock,    21    N.    Dak.    483 

528     729 
V.  Rockey,   139  III.  App.   507  17093 

v.  Tolman,    180   111.    61  591 

Adams  v.   Adams,   51  Conn.   544  279a,  335 
V.  Adams,    70    Iowa    253  501,   611 

V.  Angell,  5  Ch.  Div.  634  848,  870 
V.  Baker,  24   Nev.   162  97 

V.  Barry,    2    Coll.    285  1173 

v.  Bartell,  46  Tex.  Civ.  App.  349  1420 
V.  Beadle,  47  Iowa  439  434,  486,  1658 
V.  Betz,    167    Ind.    161  586 

V.  Bigelow,  128  Mass.  365  773,  777 
V.  Bradley,    12   Mich.    346  1396 

V.  Brown,  7   Cush.    (Mass.)    220 

1076,  1077,  1133 


913 


58 — Jones  Mtg. — ^Vol.  III. 


914 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Adams 

V.  Cameron,  40  Mich.  506  1108,  1587 
V.  Carpenter,  187  Mo.  613  1898,  1902 
V.  Central    City    Granite     Brick     & 

Block   Co.,    154   Mich.   448         487 
V.  Cooty,    60    Vt.    395  332,    338 

V.  Corriston,   7    Minn.    456 

37,   58,   684,   689 
V.  Cowherd,    30    Mo.    458  198,    201 

V.  Daunis,  29  La.  Ann.  315 

456,   514a,   539 
V.  Davis,   63    Fla.    324  97 

V.  Edgerton,    48    Ark.    419  489 

V.  Essex,  1  Bibb   (Ky.)    149 

1181,   1478,   1481,   1577 
V.  Feeder,  19  Ky.  L.  581  197 

V.  Fry,  29  Fla.  318  111,  1500,  1718 

V.  Gay,  19  Vt.   358  623 

V.  Goddard,   48   Maine  212  440 

V.  Gossom,  228   Mo.    566  574 

V.  Haskell,  10  Wis.  123  1640,  1675 

V.  Hayden,    60    Tex.    223  510 

V.  Hill,  29  N.  H.  202  468,  470,  472 
V.  Holden,    111    Iowa    54  1335 

V.  Hopkins   (Cal.),  69  Pac.  228  20 

V.  Hopkins,    144    Cal.    19 

244,   245,   264,   288,   324,   842,   989 
V.  Johnson,    41    Miss.    258  85,    163 

V.  Kaufman,  11  Tex.  Civ.  App.  179 

1793a 
V.  Lear,  3   La.  Ann.   144  822 

V.  Mclntyre,  22   N.  Dak.  337 

264,   310,   335 
V.  McKenzie,   18  Ala.   698  1105 

V.  McPartlin,   11  Abb.   N.   Cas.    (N. 

Y.)   369  1445 

V.  Nieman,   46   Mich.    135 

135,    379,    621,    625 
V.  Odom,  74  Tex.  206  1587 

V.  Parker,  78  Mass.  53  787,  806,  1281 
V.  Paynter,    1    Coll.     530  1436 

V.  Pilcher,    92    Ala.    474 

265,  275,  286,  326,  329,  335 
V.  Pratt,  109  Mass.   59  508 

V.  Reynolds,  65  N.  J.  Eq.  232  1655 
V.  Robertson,    37    111.    45  135,    1493 

V.  Rockingham    Mut.    F.    Ins.    Co., 

29    Maine    292  406a,   423 

V.  Rome,  59  Ga.  765  129 

V.  Russell,   85   111.   284  191 

V.  Ryan,   61   Iowa   733  627 

V.  St.    Johnsbury    &c.    E.    Co.,    57 

Vt.    240  708 

V.  Sayre,   70   Ala.   318 

1095,  1127,  1139,  1479,  1876 
V.  Scott,    7    W.    R.    213  1797,    1857 

V.  Smilie,  50  Vt.  1  1090 

V.  Smith,    11    Wyo.    200  500 

V.  Soule,    33    Vt.    538  548 

V.  Stevens,  49  Maine  262  69,  242,  257 
V.  Stutzman,   6   Ohio   Dec.   612  1464 

V.  Tauner,  5  Ala.  740  151 

V.  Tully,    164   Ind.    292  453 

V.  Vanderbeck,    148    Ind.    92  460 

V.  Wallace,    119    Cal.    67  1721 

v.  Way,  33  Conn.  419  1141 

V.  Wheeler,  122  Ind.  251  S7S,  752 

V.  Zellner     (Tex.    Civ.    App.),    174 

S.    W.    933  1830 

Adam's  Appeal,  1  Pa.  St.  447  458 

Adams-Booth    Co.    v.    Reid,    112    Fed. 

106  591 

Adams  Machine  Co.  v.  Interstate  Bldg. 

Assn.,  119  Ala.  97  436c 

Adams  Mining  Co.  v.  Senter,  26  Mich. 

73  564 

Adams  &c.  Co.  v.  Kenoyer,  16  N.  Dak. 
302  1193 


Addis  V.  Graham,  88  Mo.   197 

493,  500,   526 
Addison  v.  Crow,  5  Dana  (Ky.)  271     1411 
V.  Lewis,  75  Va.   701  160 

Aden  v.  Vallejo,  139  Cal.   165  590 

Aderholt  v.  Henry,  87  Ala.  415  1621 

Adger  v.  Pringle,  US.  Car.  527 

353,  821,  822,  1395,  1410 
Adirondack    Hdw.    Co.    v.    Walsh,    74 

Misc.    594  464 

Adkins  v.  Lewis,  5  Ore.  292  341,  1129 

Adkinson  &c.   Co.  v.  Varnado    (Miss.), 

47  So.  113  138a 

Adkisson  v.  Dent,  88  Ky.  628  1638 

Adier  v.   Sargent,   109   Cal.   42 

479,   786,   817,  835a,   1377 
Adler-Goldman   Comm.   Co.   v.   Herren, 

65  Ark.  229  1118a 

Advance    Thresher    Co.    v.    Esteb,    41 
Ore.  469  523,  541 

V.  Hogan,   74   Ohio   St.    307  1683b 

.Stna   Bldg.   &c.   Assn.    v.    Randall,   23 

Okla.  45  634,  643 

.^tna    Coal    &c.    Co.    v.    Marting    Iron 

&c.   Co.,   127   Fed.  32  1822 

Mtna  Indem.  Co.  v.  Altadena  Min.  &c. 
Co.,    11    Cal.    App.    26  835b 

v.  Schroeder,   12   N.   Dak.    110  565 

>Etna  Ins.  Co.  v.  Baker,  71  Ind.  102 

408a,  419,   420 
V.  Brodinax,   48  Fed.    892  112 

v.  Buck,    108  Ind.    174  874e 

V.  Jacobson,  105  111.  App.  283     293,  423 
V.  Resh,   40   Mich.   241  399 

v.  Thompson,    68    N.    H.    20      400,    475 
V.  Tyler,    16   Wend.    (N.    Y.)    385 

397,   411,   419,   420 
^tna   Life   Ins.    Co.   v.    Beckman,   210 
111.  394  1069 

V.  Bishop,  69  Iowa  645       520,  574,  575 
V.  Brocker,   166  Ind.   576 

11,  28,  1516,  1532 
V.  Corn,  89  111.   170 

848,    857,    870,    871 
V.  Finch,  84  Ind.  301 

1202,  1368,  1425,  1582 
V.  Ford,  89  111.  252  538,  574,  575 
V.  Franks,    S3    Iowa    618  626 

V.  Middleport,    124    U.    S.    534 

874,  874b,   1897a 
V.  Stryker,  38  Ind.  App.  312 

1048,  1056,  1080b,  1095,  1151a,  1402 

V.  Stryker,  42  Ind.  App.  57     584,   1047 

Agawam  Bank  v.  Strever,  18  N.  Y.  502  384 

Aggas  V.  Pickerell,  3  Atk.   225  1173 

Aggs   V.    Shackelford   County,   85   Tex. 

145  62,    681 

Agnew  V.   Charlotte  &c.  R.   Co.,  24   S. 
Car.  18  848,  857,  871,  873 

V.  Merritt,  10  Minn.  308  114 

V.  Renwick,  27  S.  Car.  562 

873,    972,    1195 
Aguillon    V.     Director,     17     Philippine 

506  537d 

Agurs   V.    Belcher,    111    La.    378 

491,   518,   521 
Ahem  v.  Freeman,  46  Minn.  156  877,  877a 
V.  Goodspeed,    72    N.    Y.    108  642 

V.  McCarthy,    107    Cal.     382 

20,  258,  288,  325,  335 

V.  White,  39  Md.  409  376,  468,  469 

Aiken  v.  Bridgeford,  84  Ala.  295  1897 

V.  Bruen,    21    Ind.    137  1621 

V.  Gale,  37  N.  H.  501 

1089,  1090,  1283,  1285,  1349 


GENERAL   TABLE    OF    CASES 


915 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Aiken 

V.  Milwaukee   &c.    R.   Co.,    37   Wis. 

469  855,  872,  1621 

V.  Morris,    2    Barb.    Ch.     (N.    Y.) 

140  1492,  1506 

Ainsworth  v.  Wilding,  92  Law  T.  679  1140 
A.   J.    Dyer   Pine  Land   Co.   v.   Wliite- 

man,  92  Minn.  55  279a,  302,  335 

A.    J.    Minor    Lumber    Co.    v.    Thomp- 
son, 91    Nebr.   93  464,  467 
Akerly   v.    Vilas,   21    Wis.    88          84,    1490 
Akers   v.    Lord,   67    Wash.    179  874 
Alabama    v.    Stanton,    5    Lea    (Tenn.) 

423  199 

Alabama  Gold  L.  Ins.   Co.  v.  Hall,  58 

Ala.  1  822 

Alabama  Life  Ins.  &c.  Co.  v.  Pettway, 

24  Ala.  544  1322,  1443 

Alabama  State  Land  Co.  v.  Thompson, 

104  Ala.    570  94 

Alabama    &c.    Mfg.    Co.    v.    Robinson, 
56   Fed.    690 

1179,    1182a,    1186,    1382,    1384,    1385 
Alabama   &c.    R.    Co.   v.    South   &c.   R. 
Co.,  84  Ala.   570  681 

V.  Thomas,  86  Miss.  27 

1383,    1398,    1650,    1668,    1674 
Alamo   F.    Ins.    Co.   v.    Davis,   25   Tex. 

Civ.   App.    342  412 

Alba  V.  De  la  Cruz,  17  Philippine  49    537e 
Albany     City    Bank    v.     Schermerhorn, 

9  Paige   (N.  Y.)    372  1535 

Albany    City    Sav.    Inst.    v.    Burdick, 

87  N.  Y.  40  752,  1712,  1713 

Albany  &c.  Canal  Co.  v.  Crawford,  11 

Ore.    243  279c,    311b,    327,    335 

Albee   v.    Curtis,   77   Iowa   644  1146 

Alberson  v.   Elk  Creek  Gold  Min.  Co., 

30    Ore.    552  429,   431 

Albert    v.    Grosvenor    Investment    Co., 

L.  R.  3  Q.  B.  123  1179,  1191 

v.  Hamilton,  76  Md.  304  1637,  1638 

V.  Patterson,  167  Mich.   162  1719 

v.  Uhrich,    180   Pa.    St.    283  446 

Albertson  v.  Fellows,  45  N.  J.  Eq.  306    835 

V.  Prewitt,  20  Ky.  L.  1309     65,  65a,  1337 

Albia   State   Bank  v.    Smith,   141   Iowa 

255  464,  465,  489 

Albion    State    Bank    v.    Knickerbocker, 

125  Mich.  311  386,  843 

Albrecht,   In   re,   136   N.   Y.    91  704 

Albright  v.   Cobb,  30  Mich.  355  809 

v.  Stevenson,   227    Mo.    333  500 

Albritton      v.      Lott-Blacksher      Comm. 

Co.,  167  Ala.  541  1516,  1521,  1523 

Albro  V.   Robbinson,  93  Ky.    195  874 

Alden   v.    Foster,   5    Beav.    592  1108a 

V.  Garver,    32    111.    32  172,    173 

v.  Goldie,    82    111.    581  1848,    1849 

V.  Pryal,    60    Cal.    215  1500,    1606 

V.  White,  32  Ind.  App.  671        817,  1683 
V.  Wilkins,    117    Mass.    216 

1853,  1905,  1927 

Alderholt  v.  Henry,  87  Ala.  415    1620,  1625 

Alderson   v.   Ames,   6   Md.   52  173,   476 

V.  Bell,    9    Cal.    315  1673 

V.  Casky,    15    Ky.    L.    589  31 

V.  Marshall,    7    Mont.    288  783 

V.  White,  2  De  G.  &  J.  91       264,  1153 

Aldous  V.  Hicks,  21   Ont.  95         742,  761a 

Aldrich  v.   Bank  of  Ohiowa,   64  Nebr. 

276  1658 

V.  Blake,    134    Mass.    582  856,    871 

V.  Cooper,    8    Ves.    382,    395  1628 

V.  Lapham,    6    How.    Pr.    (N.    Y.) 

129  1442c,  1473 


Aldrich 

V.  Martin,   4   R.    I.    520  387 

V.  Reynolds,    1    Barb.    Ch.    (N.    Y.) 

613  697,  780.  1658,  1820 

V.  Sharp,    4    111.    261  1663a 

V.  Stephens,   49   Cal.   676  1412 

V.  Willis,    55    Cal.    81  84 

Aldridge  v.  Pardee,  24  Tex.  Civ.  App. 

254  157 

V.  Weems,  2  Gill  &  J.    (Md.)   36       786 

Aleshire    v.    Lee    County    Sav.    Bank, 

105   in.  App.   32  96 

Alexander  v.  Berry,  54  Miss.  422  171 

V.  Bouton,    55    Cal.    15  112,    114 

V.  Brown,   1   Car.   &  P.  288  1088 

V.  Brummett  (Tenn.  Ch.),  42  S.  W. 

63  134 

V.  Caldwell,  55  Ala.  517  ^T,  460 

v.  Caldwell,   61   Ala.   543 

266a,  892,  1777,  1799 
V.  Cleland,  13  N.  Mex.  524  43a,  308a 
v.  Frary,  9  Ind.   481 

1414,  1433,  1442c,  1717,  1718 
v.  Ghiselin,  5  Gill  (Md.)  138  1793a 
V.  Greenwood,  24  Cal.  505  1436,  1646 
v.  Grover,    190   Mass.    462  300 

V.  Hill,  88  Ala.  488  1885,  1922 

V.  Howe,   85   Va.    198 

1322,    1611,    1801a,    1885 
V.  Iowa   Cent.   R.    Co.,   3    Dill.    (U. 

S.)  487  1383,  1384,  1385 

V.  Knox,    6    Sawyer    (U.    S.)    54        134 
V.  Merry,    9    Mo.    514  499 

V.  Messervey,  35  S.  Car.  409  1612,  1670 
V.  Mortgage  Co.,  47   Fed.   135  162 

V.  Munroe,  54  Ore.   500  1711 

V.  Newton,  2  Grat.   (Va.)   266  163 

V.  Northwestern       Christian       Uni- 
versity,   57    Ind.    466  564 
V.  Pardue,  30  Ark.  359  164 
V.  Pendleton,     8     Cranch     (U.     S.) 

462  584 

V.  Ransom,  16  S.  Dak.  302        1373,  1377 
V.  Rea,  50  Ala.  450  98,  1464 

V.  Sherman    (Ariz.),   16  Pac.   45  136 

V.  Shonyo,    20    Kans.    705         455,    684 
V.  Welch,   10  111.   App.   181 

723,    724,    728,    1092,    1621 
V.  Welcker,    141    Cal.    302  84,   501 

Alexandria  Bank  v.  Herbert,  8  Cranch 

(U.  S.)  36  458 

Alexandrie  v.  Saloy,  14  La.  Ann.  327     359 
Alfred  v.   Bank,  48  Kans.   124  1336 

Alfree    Mfg.    Co.    v.    Henry,    96    Wis. 

327  609 

Algur  V.  Gardner,  54  N.  Y.  360  642 

Allard  v.   Lane,   18   Maine  9  972 

Allegheny  Nat.  Bank's  Appeal,  4  Sad, 

(Pa.)  456  885a 

Allegheny  R.  &c.  Co.  v.  Casey,  79  Pa. 

St.   84  271,  326 

Allen,  Ex  parte,  2   N.  J.   Eq.  388         1686 
Allen  V.  Alden,  109  Maine  516  877 

v.  Allen,    95    Cal.    184 

1145,   1146,   1173,   1207 
V.  Allen,    48    Minn.    462  1876 

v.  Allen,  34  N.  J.  Eq.  493     1350,  1709 
v.  Allen,    121    N.   Car.   328  546 

V.  Allen,   12   R.    L   301  1931 

V.  Anderson    (Tex.    Civ.    App,),   9(i 

S.  W.   54  557 

V.  Bolen,    114    N.    Car.    560  456 

V.  Cadwell,  55  Mich.  8 

539,   548,  586,  593 
V.  Caylor,   120  Ala.   251  204 

V.  Chapman,  168  Mass.  442  1902a 


916 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-653;  2,  §§  663a-1442cj  3,  §§  1443-1940.} 


Allen 

V.  Chatfield,    8    Minn.    435  1882 

V.  Cheever,  61   N.   H.   32  892 

V.  Clarke,   17   Pick.    (Mass.)    47 

1090,  1120a,  1621 
V.  Cole,    9    N.    J.    Eq.    286  1874 

V.  Courtney  (Tex.),  58  S.  W.  200  1830 
V.  Edwards,  42  L.  J.  Ch.  455  1108a 
V.  Elderkin,  62  Wis.  627 

697,    1637,    1658 
V.  Everly,   24   Ohio   St.   97  46,   702 

V.  First    Nat.    Bank,    23    Ohio    St. 

97  134 

V.  Fogg,    66    Iowa    229  279a,    335 

V.  Frawley,   106  Wis.  636  1668 

V.  Frost,    62    Ga.    659  25,    366 

V.  Fuget,  42  Kans.  672  365,  611 

V.  Garrison,  92  Tex.   546  566,  567 

V.  Gates,  73   Vt.   222  589 

V.  Hawley,   66   111.    164  473 

V.  Hollingshead,   155   Ind.   178  724 

V.  Holton,  20  Pick.  (Mass.)  458  836 
V.  Holtzman,  63   Kans.   40  83a 

V.  Kellam,  69  Ala.  442  18 

V.  Kemp,  29   Iowa  452  337 

V.  Knight,   5   Hare  272  555 

V.  Lathrop,  46   Ga.    133 

349,  364,  366,  367,  374 
V.  Lenoir,  53  Miss.  321  118,  495,  500 
V.  Leominster  Sav.  Bank,  134  Mass. 

580  972 

V.  Lindsey;  113   Ga.   521  129 

T.  McCalla,  25  Iowa  464  544,  548 

V.  McCullough,  99  Ala.  612  564 

V.  McRae,  39  N.  Car.  325  324,  1060 
V.  Malcolm,    12    Abb.    Pr.    (N.    Y.) 

335  1450 

V.  Mandeville,  26  Miss,  397  584 

V.  Moer,   16  Iowa  307  1214 

V.  Montgomery,  48  Miss.  101  167,  171 
V.  Montgomery  R.  Co.,  11  Ala.  437 

124a,  124b,  459 
V.  Mooney,   130  Mass.   155 

429,  429a,  433a 
V.  Moore,   30   Colo.    307  586 

V.  Morris,  34  N.  J.  L.   159  583 

v.  Moss,  27   Mo.   354  521a 

V.  Oxnard,  152  Pa.  St.  621  470 

V.  Pancoast,  20  N.  J.   L.  68  813 

V.  Parker,    11    Ind.    504  1334,    1719 

V.  Parker,   27   Maine   531  702 

V.  Pegram,    16    Iowa    163  736 

V.  Phelps,   4    Cal.   256  467 

V.  Pierce,   163   Ala.   612  1215 

V.  Pierson,  113  App.  Div.  586  1180 

V.  Poole,    54   Miss.   323 

105,  560,  576,  583,  584,  1637 
V.  Ransom,  44  Mo.  263  719,  1876,  1876a 
V.  Robbins,  7  R.  I.  33  901a,  1132,  1923 
V.  Shackelton,  15  Ohio  St.   145 

1492,    1506 
V.  Smith,  12  C.  B.   (N.  S.)   638  894 

V.  Stewart,  214  Mass.  109  560 

V.  Sullivan  R.  Co.,  32  N.  H.  446  128 
V.  Swoope,    64    Ark.    576  1069 

V.  Terry,   73   Ala.    123  117 

V.  Watertown     F.     Ins.     Co.,     132 

Mass.  480  409,  412,  413,  445 

V.  Wood,  31  N.  J.  Eq.  103  1459 

V.  Woodard,    125    Mass.    400  1220 

AUenby  v.  Dalton,  5  L.  J.  K.  B.  312        284 

Allen  Co.  v.  Emerton,  108  Maine  221  33 

Allendorff    v.    Gaugengigl,    146    Mass. 

542  _  67 

Allen-West  Commission  Co.   v.  Brown, 
69  Ark.  163  734 


AUerton  v.  Belden,  49  N.  Y.  373  1095 

Alley  V.  Rogers,  19  Grat.    (Va.)   366     1621 
Alliance  Trust  Co.  v.   Nettleton   Hard- 
wood Co.,  74  Miss.  584  524 
Ailing  V.  Nelson,  55  Nebr.  161       1347,  1574 
Allis  V.  Foley  (Minn.),  147  N.  W.  670    1653 
V.  Hall,  76  Conn.  322  97 
V.  Insurance   Co.,   97   U.   S.    144    1051a 
V.  Jones,    45    Fed.    148                         126a 
V.  Sabin,    17    Wis.    626 

1612,    1641,    1670,    1672 
V.  Ware,   28   Minn.    166  724 

Allis-Chalmers    Co.    v.    Central    Trust 

Co.,   190  Fed.   700  609 

Allison  V.  Armstrong,  28  Minn.  276       680 
V.  Hagan,    12    Nev.    38  557,    558 

V.  HoUembeak,  138  Iowa  479  1220 

V.  Loomis,  55  Hun  612  1053 

V.  McCune,    15    Ohio   726  695a,   696 

V.  Manzke,   118  Wis.   11  527 

V.  Schmitz,  31  Hun   (N.  Y.)    106 

634,   788 
Almond    v.    Almond,    4    Rand.     (Va.) 

662  584 

Alsdorf  V.  Reed,  45  Ohio  St.  653  1375a 
Alsop  V.   Hall,   1  Root   (Conn.)    346  4 

V.  Hutchings,   25    Ind.    347  1621 

Alstin  V.  Cundiif,  52  Tex.  453  265,  277 
Alston  V.  Alston,  4  S.   Car.   116  526 

V.  Marshall,  112  Ala.  638 

460,   461,    1807b,    1808 
V.  Morris,  113  Ala.  506  1808,  1813 

Alsup  V.  Stewart,  194  111.  595 

672,  703,  1200,  1406,  1680 
Alt  V.  Banholzer,  36  Minn.  57  575,  741,  744 
Aha  Silver  M.   Co.  v.   Mining  Co.,  78 

Cal.  629  127,  129,  130 

Alter  V.  Clark,  193  Fed.  153  244,  266,  771 
Altig  V.   Altig,   137   Iowa   420  103 

Alton  V.  Fischback,  181  111.  396  507 

Alton   Water   Co.   v.   Brown,   166   Fed. 

840  1398 

Alvis  V.  Morrison,  63  111.  181 

474,    495,    526 
Alvord    V.     Spring    Valley    Gold    Co., 

106  Cal.  547  744,  761 

Alwood  V.  Mansfield,  59  111.  496  293 

Amato  V.  Ermann,  47  La.  Ann.  967  1611a 
Ambrose  v.  Drew,  139  Cal.  665  613,  788 
Ambuehl  v.  Matthews,  41  Minn.  537  151 
American    Bapt.    Missionary    Union    v. 

Hastings,   67   Minn.   303  680 

American    Bonding    Co.    v.    State,    120 
Md.  305  1340 

V.  Welts,   193   Fed.   978  874 

American   Bldg.   &c.   Assn.   v.   Warren, 

101  Ark.  163  539,  586,  587,  598,  710 

American  Button-Hole   Co.   v.   Burling- 
ton  Mut.  Loan  Assn.,  68   Iowa   326 

1127,  1128,  1135 
V.  Burlington    Mut.    L.    Assn.,    61 

Iowa    464  1048,    1430,    1436 

American    Emigrant    Co.    v.    Call,    22 

Fed.    765  518,   520 

American  Exchange  Bank  v.  Andrews, 
12    Heisk.    (Tenn.)    306  583 

V.  Fockler,  49  Nebr.  713  554,  1479a 

American    Freehold    Land-Mtg,    Co.    v. 
James,   105  Ala.  347  500 

V.  Pollard,  120  Ala.  1  1114, 

1123a,  1127,  1140,  1876,  1923b 
V.  Pollard,  127  Ala.  227  1614a,  1876 

V.  Pollard,    132   Ala.    155 

1122,  1123,  1129,  1134 


GENERAL   TABLE   OF    CASES 


917 


[References  are  to  Sections.— Vols.  1,  §§  l-663j  2,  §§  663a-1442c;  3,  §§  1443-1940.-] 


American   Freehold  Land-Mtg.   Co. 

V.  Sewall,  92  Ala.  163    634,  642,  659, 

661,  1322,  1806,  1876,  1886,  1893, 

1907,  1921 

V.  Thornton,   108  Ala.  258  500 

V.  Turner,  95  Ala.  272        667,  697,  773, 

776,  777,  1322,  1893,  1907,  1921 

American    Guild    v.    Damon,    107    App. 

Div.    140  813,    826,    1372,    1486 

American    Ice    Co.    v.    Eastern    Trust 

&c.  Co.,  188  U.  S.  626  400 

American   Ins.   Co.   v.    Oakley,   9   Paige 

(N.  Y.)  259    1639,  1668,  1670,  1672,  1858 
American  Investment  Co.  v.  Farrar,  87 
Iowa  437  1521 

V.  McGregor,    48    Nebr.    779  1611a 

V.  Nye,  40   Nebr.   720  1633 

American  Land  Co.  v.  Zeiss,  219  U> 
S.   47  526a 

V.  Zeiss,  191  Fed.  125  526a 

American  Laundry  Machinery  Co.  v. 
Citizens'  Nat.  Life  Ins.  Co.  (Miss.), 
65   So.   113  436b 

American  Life  &c.  Trust  Co.  v,  Ryer- 

son,   6   N.   J.   Eq.   9  1350,   1616 

American  Loan  &c.  Co.  v.  Atlanta 
Elec.  R.  Co.,  99  Fed.  313  1064,  1331 

V.  General  Elec.  Co.,  71  N.  H.  192     124 
American   Mtg.   Co.   v.   Hutchinson,   19 
Ore.    334  582 

V.  Inzer,   98   Ala.    608  1930 

V.  Jefferson,  69  Miss.  770  658 

V.  King,    105    Ala.    358  612a,    634 

V.  McCall,    96   Ala.   200        1923a,    1923b 
V.  Merrick     Const.     Co.,     50     Misc. 

464  1692a 

V.  Milam,   64  Ark.   305  1207 

V.  Sire,  103  App.  Div.  396  1536 

V.  WiUiams,    103    Ark.    484 

264,  265,  1047a,  1053,  1070,  1323 
V.  Woodward,    83    S.    Car.    521 

71,   73,   111,   634,   636,   642a 
V.  Wright,    101    Ala.    658  105 

American  Mut.  Life  Ins.  Co.  v.  Owen, 

15  Gray  (Mass.)   491  134a,  1295 

American  Nat.  Bank  v.  First  Nat. 
Bank,    52   Tex.   Civ.   App.    519  486 

V.  Klock,    58   Mo.   App.   335     761a,   762 
V.  Northwestern    Mut.   L.    Ins.    Co., 

89    Fed.    610  1522 

American  Sav.  Bank  &c.  Co.  v.  Hel- 
gesen,   64  Wash.   54 

60,  81a,  83,  463,  606,  610,  679,  834 
V.  Helgesen,    67    Wash.    572       81a,    944 
American    Sav.    &    L.    Assn.    v.    Burg- 

hardt,   19   Mont.   323  83a,  678,   1709 

American   Securities  Co.   v.   Goldsberry 

(Fla.),  67  So.  862  1590 

American    Trust    Co.    v.    North    Belle- 
ville Quarry  Co.,   31   N.  J.   Eq.   89     684 
American    T.    &    Sav.    Bank   v.    McGet- 

tigan,    152    Ind.    582  458 

American  Tube  &c.  Co.  v.  Kentucky 
Southern  Oil  &c.  Co.,  51  Fed.  826 

1383,    1384,    1385 
American    Union    Tel.    Co.    v.    Middle- 
ton,  80  N.  Y.  408'  126o 
American    Water    Works    Co.    v.    Far- 
mers'  Loan   &c.   Co.,   73   Fed.   956 

125a,   575 
American  Wheel  Co.  v.  Scofield  Buggy 

Co.,  89   Mich.    15  707 

Ames  V.  Ames,  37  Fed.   30  119 

V.  Benjamin,  74  Minn.  335  659a 

V.  Bigelow,    15   Wash.    532  1606 

V.  Birkenhead  Docks,  20  Beav.  332  1535 


Ames 

V.  Danzilo,  158  App.  Div.  232  1467 
V.  Holderbaum,   44    Fed.   224 

81,   102,   102a 
V.  Mannering,  26  Beav.  583  1198 

V.  Miller,    65    Nebr.    204 

479,  481,  736a,  856,  870 
V.  New  Jersey    Franklinite   Co.,    12 

N.  J.   Eq.  66  1578 

V.  New     Orleans,     Mobile     &c.    R. 

Co.,  2  Woods  (U.  S.)  206  924 

V.  Phelps,   18  Pick.    (Mass.)    314 

508,  517 
V.  Richardson,  29  Minn.  330  400,  401 
V.  Robert,    17    N.    Mex.    609  474 

v.  Storer,    98    Wis.    372  1654,    1656 

V.  Witbeck,    179    III.    458  722,    725 

Amick  V.  Woodworth,  58  Ohio  St.  86 

82,  495,  497,  874e,  877 
Amidown   v.    Peck,    11    Mete.    (Mass.) 

467  1276,  1285,  1294 

Ammerman  v.   Ross,  84  Iowa  359  634 

Ammondson  v.  Ryan,  111  111.  506  642a 

Amonett  v.  Amis,   16  La.  Ann.  225 

149,  153 
V.  Fisk,  2   La.  Ann.   263  802 

Amory  v.  Fairbanks,  3  Mass.  562     950,  952 
V.  Lawrence,  3   Cliff.    (U.    S.)    523 

285,  322,  339,  341,  1144,  1231 
V.  Reilly,  9  Ind.  490  189 

Amos   V.    Givens    (Ala.),   60   So.    829 

518,    791 
Amoskeag    Savings    Bank    v.    Robbins, 

53    Nebr.    776  1611a,    1612,    1637a 

Ampersand    Hotel   Co.    v.     Home    Ins. 

Co.,  62   Misc.   116  408 

Amphlett  v.  Hibbard,  29  Mich.  298 

468,    470,    473,    1421,     1423 
Anchor  Stove  Works  v.  Gray,  9  W.  Va. 

469  1771,  1817a 

Anderson,  In  re,  23  Fed.  482  62 

Anderson  v.  Ames,  6  Md.  52  469 

v.  Anderson,    129    Ind.    573 

1051,  1070,  1321,  1501e 
V.  Anderson,  9  Kans.  112  501,  836 
V.  Austin,   34  Barb.    (N.   Y.)   319 

1351,  1618,  1751,  1792,  1822,  185S 
V.  Baughman,    7    Mich.    69  97,   490 

V.  Baxter,  4  Ore.  105 

47,    1193,    1210,    1482 
V.  Blood,    152    N.    Y.    285  559,   607- 

V.  Brinser,   129  Pa.   St.   376  586 

V.  Bumgartner,    27    Mo.    80      817,    822 
V.  Casey-Swasey      Co.      (Tex.      Civ. 
App.),    120    S.    W.    918 

65,   523,   525,   1655 
V.  Citizens'   Bank    (S.   Car.),   81    S. 

E.    158  845 

V.  Creamery    Package    Mfg.    Co.,    8 

Idaho    200  436b,   445 

V.  Culbert,    55    Iowa   233  138a 

v.  Culver,  6  N.  Y.  S.  181  913,  1469 
v.  Davies,  6  Munf.  (Va.)  484  356 

V.  Dicks,    55    S.    Car.    398  1682 

V.  Dugas,    29    Ga.    440  458,    512 

V.  Foulke,  2  Har.  &  Gill  (Md.)  346  1643 
V.  Goff,   72   Cal.   65  1716 

V.  Holloman,  46   N.   Car.   169  467 

V.  Hubble,  93  Ind.  570  555,  556,  734 
V.  Kemshead,   16  Beav.   329  1519 

V.  Kreidler,  56  Nebr.  171  817,  834 
v.  Lanterman,  27  Ohio  St.  104  1118 
V.  Layton,  3  Bush  (Ky.)  87  574 

V.  Learoyd,    176    Mass.    431  834 

V.  Lee,  73  Minn.  397  612 

V.  Listen,    69   Minn.   82  368 


918 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  f§  1443-1940.] 


Anderson 

V.  Lodi    Branch    R.    Co.,    31    N.    J. 

Eq.  42  1179 

V.  McCloud  Live  Stock  Comm.  Co., 
Co.,   58   Nebr.   670 

725,  727,  981,  982,   1064 
V.  Matthews,   8   Wyo.    513  1521 

V.  Minnesota  L.  &c.  Co.,  68  Minn. 

491  812,   1678 

V.  Nagle,  12  W.  Va.  98  465 

V.  Neff,  11  Serg.  &  R.  (Pa.)  208  537 
V.  Northern    Nat.    Bank,    98    Mich. 

543  835b 

V.  Odell,   51   Mich.  492  1693 

V.  Olin,    145    111.    168  827,    1375 

V.  Oregon  Mtg.  Co.,  8  Idaho  418  745 
V.  Perkins,    10   Mont.    154  911 

V.  Phlegar,  93  Va.  415  1801a 

V.  Pilgram,  30  S.  Car.  499 

1215,  1577,  1709 
V.  Railroad   Co.,  2   Woods    (U.    S.) 

628  1383 

V.  Reed,   11   Iowa   177  1335 

V.  Robbins,  82  Maine  422  33,  776,  777 
V.  Sharp,  44  Ohio  St.  260  606,  822,  1701 
V.  Smith,  103  Mich.  446  164a 

V.  Strauss,    98    111.    485 

27,  667,  676,  697,  720,  780,  1658 
V.  Thompson,  3  Ariz.  62         1663,  1663a 
V.  White,  2  App.  Cas.   (D.  C.)   408 
1329,  1673,  1677,  1801,  1809, 

1817,  1847,  1914a,  1915 
V.  Wilson,    100   Ind.    402  88Sa 

Anderson    Bldg.    &c.    Assn.   v.   Thomp- 
son, 87  Ind.  278  1334 
Anding  v.  Davis,  38  Miss.  574 

303,  322,  324,   330,   1152 
Andreas  v.   Hubbard,   50  Conn.   351 

875,  1072,  1620,  1621,  1628,  1629 
Andrews  v.  Alcorn,  13  Kans.  351  470 

V.  Burns,    11    Ala.    691  474 

V.  Cone,  124  U.  S.  720  172,  334 

V.  Day  Button  Co.,  132  N.  Y.  348  439 
V.  Fiske,  101  Mass.  422  676,  1229,  1929 
V.  Gillespie,   47   N.   Y.   487 

1373,  1426,  1464,  1483,  1513 
V.  Hart,  17  Wis.  297  134,  817,  834 
V.  Hobgood,   1   Lea    (Tenn.)    693 

822,  1701a 
V.  Hooper,  13   Mass.  472 

1291,  1295,  1305 
V.  Hyde,  3  Cliff.  (U.  S.)  516  285,  335 
V.  Jones,   3    Blackf.    (Ind.)    440 

1181,  1334 
V.  McDaniel,  68  N.  Car.  385  1372 

V.  Mathews,    59    Ga.    466  465,    466 

V.  Monilaws,  8  Hun  (N.  Y.)  65  111 
V.  Morse,   51    Kans.   30  1222 

V.  O'Mahoney,   112   N.   Y.   567 

1610,  1642,  1670a 
V.  Poe,  30  Md.  486  639 

V.  Pond,  13  Pet.   (U.  S.)   65  657 

V.  Powers,  66  App.  Div.  216  433a,  436 
V.  Powers,  35  Wis.  644  813 

V.  Railroad  Co.,  14  Ind.   169  1838 

V.  Reed   (Kans.),  48  Pac.  29  1454 

V.  Scotton,  2  Bland  (Md.)  629  1340 
V.  Stelle,  22  N.  J.  Eq.  478  1404,  1414 
V.  Swanton,  81   Ind.   474  1424 

V.  Thayer,    30    Wis.    228  87,    616 

V.  Torrey,   14  N.  J.   Eq.   355 

660,    663,    842 
V.  Townshend,  56  N.  Y.  Super.  Ct. 

140  817 

V.  Welch,  47  Wis.  132  1365 

V.  Wolcott,  16  Barb.    (N.  Y.)   21       740 


Andrews 

V.  Wynn,   4   S.   Dak.   40  1456 

Androscoggin    Sav.    Bank    v.    McKen- 
ney,    78    Maine    442 

728,    864,    950,   978,   984 
Andrus  v.  Burke,  61  N.  J.  Eq.  297  337 

V.  Vreeland,   29    N.   J.    Eq.    394 

848,  863,  870,  871 
Angel  V.  Boner,  38  Barb.  (N.  Y.)  425 

60S,  848 
V.  Miller,  90  Tex.  505  74 

Angier  v.  Agnew,  98  Pa.   St.   587 

687,   694,   721 

V.  Masterson,    6    Cal.    61  3,    1513 

V.  Schieffelin,  72  Pa.   St.   106  495 

Anglade  v.  St.  Avit,  67  Mo.  434     864,  971 

Angle's  Estate,  In  re,  148  Cal.  102         1588 

Anglo-American  Land  &c.  Co.  v.  Bush, 

84  Iowa  272  814,  822a,  831,  1702 

Anglo-American     Sav.     &c.      Assn.      v. 

Campbell,  13  App.  D.  C.  581        205c,  536 
Anglo-Californian    Bank    v.    Cerf,    142 
Cal.   303  1651 

V.  Cerf,   147  Cal.   384 

63,    264,   288,    325,    343,    1370 
V.  Field,  154  Cal.  513         848,  870,  1114 
Anglo-Nev.    Corp.   v.    Nadeaii,   90    Cal. 

393  1222 

Ankeny  v.  Richardson,  187  Fed.  550  102b 
Anketel  v.  Converse,  17  Ohio  St.  11 

560,    563 
Annan  v.  Hays,  85  Md.  505  1624,  1629 

Annapolis  &c.  R.  Co.  v.  Gantt,  39  Md. 

lis  34,  719 

Ann    Arbor    Sav.    Bank    v.    Webb,    56 

Mich.    377  848,    870,    871 

Annely    v.    De    Saussure,    12    S.    Car. 

488  523,  680,  1396 

Annin  v.  Vandoren,  14  N.  J.  Eq.  135  1388 
Anniston  C^arriage  Works  v.  Ward,  101 

Ala.  670  460,  1120c 

Anon.  Clarke,  423  1467 

Anon.  10  Paige  (N.  Y.)  20  1438 

Anon.    1   Vern.   318  1411 

Anon.  3  N.  Car.  26  250 

Anon.  2  MoUoy  505  863 

Anrud  v.  Scandinavian-American  Bank, 

27  Wash.  16  _  1414 

Ansley  v.  Pasahro,  22  Nebr.  662 

469,  473,  473a,  609 
Anson  v.  Anson,  20  Iowa  SS 

713,  1095,  1395,  1425 
Ansonia  v.  Cooper,  66  Conn.  184  138b 

Ansonia  Nat.  Bank's  Appeal,  58  Conn. 

257  16 

Anstedt  v.  Bentley,  61  Wis.  629  627 

Antarctic,  The,  1  Sprague  (U.  S.)  206  907 
Anthe  v.  Heide,  85  Ala.  236  460,  586 
Anthon  v.  Batchelor,  22  Abb.  N.  Cas. 

(N.    Y.)    423  1642 

Anthony  v.  Anthony,  23  Ark.  479 

250,  287,  324,  1083 
V.  Anthony,  161   Mass.   343 

915,    1192,    1196,    1389 
V.  Brennan,   74   Kans.    707  786,    813 

V.  Butler,   13   Pet.    (U.   S.)    423 

456,  457,  511 

V.  Herman,    14    Kans.    494       7SSa,    762 
V.  Mott,  10  Kans.  App.  105 

760,  760a,  762 

V.  Nye,   30   Cal.   401  1420,    1473 

v.  Rogers,  20   Mo.   281  1114 

v.  Wheeler,    130  111.    128  572 

Anthony    Investment    Co.    T.    Law,    62 

Kans.  193  1220 


GENERAL   TABLE    OP    CASES 


919 


tlleferences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  f§   1443-1940.] 


A.  P.  Cook  Co.  V.  Bell,  114  Mich.  283  728 
App  V.  Bridge,  McCahon  (Kans.)  118  1336 
Appelman  v.   Gara,  22   Colo.  397 

605,  964,  967 
Apperson  v.  Burgett,  33  Ark.  328 

467,  630 

V.  Moore,  30  Ark.   56  151 

Appleby  v.  Mullaney,  7  Ohio  N.  P.  120    583 

Applegate  v.   Kingman,   17  Nebr.  338    1653 

V.  Koons,   74   Ind.    247  908 

V.  Mason,   13   Ind.   75 

880,   936,   937,    1229,    1334 
V.  Moore,  146  Ky.  267  1479 

Appleget  V.   Greene,   12   Nebr.    304  1630 

Appleton  V.  Boyd,  7  Mass.   131 

135,   704,    794 
V.  Small,  31  N.  J.  Eq.  382  835b,  843 

Archambau    v.    Green,    21    Minn.    520 

244,  246,  975,  1193 
Archbold  v.  Scully,  9  H.  L.  360  1155 

Archer  v.  Archer,  147  App.  Div.  44 

162,    166 

V.  Jones,   26    Miss.    583  1427 

V.  Salinas  City,  93   Cal.  42  711 

Archibald   v.    Banks,   203    111.    380  917 

Arden  v.  Arden,  29   Ch.  D.  702  546 

Argall  V.   Pitts,  78  N.   Y.  239 

669,  670,  1516,  1536,  1659,  1719a 
Argenbright  v.  Campbell,  3  Hen.  &  M. 

(Va.)    144  574 

Arison    Realty    Co.    v.    Bernstein,    111 

N.  Y.  S.  538  643 

Arkwright,    Ex    parte,    3    Mont.    D.    & 

De  G.  129  182 

Arledge  v.   Hail,  54  Tex.   398  465 

Arlington  Heights  Realty  Co.  v.  Citi- 
zens' &c.  Co.  (Tex.  Civ.  App.),  160 
S.   W.    1109  575,   1439 

Arlington    Mill    &c.    Co.    v.    Yates,    57 

Nebr.  286  436b 

Arlington    State   Bank   v.    Paulsen,    57 

Nebr.    717  431,    547,    548,   554,   874 

Armentrout  v.  Gibbons,  30  Grat.  (Va.) 

632  193,  326 

Armijo  V.  Henry,  14  N.  Mex.  181 

78a,  911,  1350a,  1606 
Armistead  v.   Bishop,   110  Ark.    172  774 

V.  Kirby,   106   Va.   585  1792 

Armitage  v.  Toll,  64  Mich.  412 

731,   875,   1632 
V.  Winkliile,  12  B.  Mon.  (Ky.)  488 

889,  983 
Armor  v.   Downes,  2  La.   Ann.  242        1378 
V.  Spalding,    14    Colo.    302 

279a,    281,    288,    335 
Armory   v.   Lawrence,  3   Cliff.    (U.   S.) 

523  1144 

Armour  Packing  Co.  v.  Wolff,  59  Mo. 

App.   665  771,   773 

Arms  V.  Stockton,  12  Iowa  327  1335 

Armstrong  v.   Abbott,    11    Colo.   220        562 
V.  Agricultural   Ins.    Co.,   31    N.   Y. 

St.  201  407,  424a 

V.  Ashley,   22   App.   D.    C.   368  523 

V.  Austin,  45  S.  Car.  69 

495,  517,  518,  519 
V.  Baldwin,    13    La.    564 

813,    826,    1372 
V.  Burkitt    (Tex.   Civ.  App.),  34   S. 

W.    759  162 

V.  Carwile,  56  S.  Car.  463  522,  584 

V.  Combs,    15    App.    Div.    246  495 

V.  Douglas    Park    Bldg.    Assn.,    176 

111.   298  1466 


Armstrong 

V.  Fisher,  73  N.  J.  Eq.  228  1599 

V.  Foley,  12  Ky.  L.  802  706,  1396 
V.  Freeman,   9    Nebr.    11  641 

V.  Hufty,  156  Ind.  606  1404,  1406,  1408 
V.  Humphreys,   5    S.   Car.    128 

1633,  1662,  1663a,  1666 
V.  Patterson    (Nebr.),    149    N.    W. 

408  1709a 

V.  Peirse,  3  Burr.  1898  973 

V.  Piatt,  2   Wis.   298  1396 

V.  Robards,   81    Mo.   445  957 

V.  Ross,    20    N.    J.    Eq.    109 

106,  495,  1476 
V.  Sanford,  7  Minn.  49  1804,  1808,  1815 
V.  Short,  95   Ind.   326  66a,   1464 

V.  Wilson     (Tex.    Civ.    App.),    109 

S.   W.   955  886 

Armstrong  Cork  Co.  \.  Merchants*  Re- 
frigerator  Co.,    184   Fed.    199  584 
Armstrong,     Crislip,     Day     &     Co.     v. 

Painter   (W.  Va.),  83  S.  E.   1027     1469a 
Am  V.  Matthews,  39  Kans.  272  83 

Arnaud  v.    Grigg,  29   N.   J.    Eq.   482        757 
Arnd  v.  Amling,  53  Md.  192  664 

Arnett    v.    Birmingham    Coal    &c,    Co., 
173  Ala.   532  526a 

V.  Willoughby  (Ala.),  67   So.   426 

813,    1459 
Arnett's   Committee  v.   Owens,  23   Ky. 

L.   1409  559 

Arnholt  v.  Hartwig,  73  Mo.  485  556 

Arnold  v.  Arnold,   124  Ala.   550  920a 

V.  Barnett,  90  Ga.   334  548 

V.  Coburn,  32  W.  Va.  272  207 

V.  Crowder,    81    111.    56  429,    435 

V.  Foot,  7  B.  Mon.  (Ky.)  66  1080,  1137 
V.  Fraser,  43  Mont.  540  162,  258,  324 
V.  Gaff,   58  Ind.   543  1668,   1672 

V.  Green,  116  N.  Y.  566 

874,  874b,  874c,  876,  877,  878,  879 
V.  Greene,    IS    R.    I.    348  1615 

V.  Mattison,   3   Rich.   Eq.    (S.    Car.) 

153  283,  314,  335,  336 

V.  Randall,  121  Wis.  462  740a 

V.  Smith,   80   Ind.   417  557 

V.  Stanfield,    8    Ind.    323  1469a 

V.  Watson,   91   Ark.    328        1774,    1922a 
V.  Whitcomb,   83    Mich.    19         538,   710 
Arnot  V.    Baird    (Cal.),    12   Pac.   386       288 
V.  McClure,  4  Den.    (N.  Y.)    41 

1751,    1894,    1904,   190S 
».  Post,  6  Hill  (N.  Y.)   65 

889,  893,  1425,  1436 
V.  Union  Salt  Co.,  186  N.  Y.  501  1190 
V.  Union    Salt    Co.,    109    App.    Div. 

433  1179,    1186 

Arnstein   v.    Bernstein,    127   App.    Div. 

550  97 

Arques    v.    Wasson,    51    Cal.    620  150 

Arrington    v,    Arrington,    114    N.    Car. 
151  560,  583,  585 

v.  Jenkins,  95   N.   Car.   462  1300 

v.  Liscom,  34  Cal.  365  1116 

Arrison  v.  Harmstead,  2  Pa.  St.  191     971b 
Arterburn  v.   Beard,  86  Nebr.  733  1654 

Arthur   v.    Palatine   Ins.    Co.,   35    Ore. 
27  399 

V.  Screven,  39  S.  Car.  77  488,  492 

Artley  v.  Morrison,  73  Iowa  132  964 

Artz  V.   Grove,  21   Md.   456  279,  299 

V.  Yeager,   30   Ind.   App.   677 

479,  481,  791,  848 
Asendorf    v.    Meyer,    8    Daly    (N.    Y.) 

278  1185,  1186,  1591 

Ash  V.  Ash,  1  Bay  (S.  Car.)  304  458 


920 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  |§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Ash 

V.  Southern   Chemical  &c.   Co.,    107 

La.    311  1636,   1682 

Ashburn  v.   Spivey,  112  Ga.   474  526 

Ashby  V.  Ashby,  39  La.  Ann.  105  630 
Ashcraft  v.  De  Armond,  44  Iowa  229  557 
V.  Moffett  (Okla.),  144  Pac.  1041  1452 
Ashe  V.  Livingston,  2  Bay  (S.  Car.)  80  458 
Ashelford   v.    Willis,    194   111.    492  592 

Asher  v.  Mitchell,  9  Bradw.  (111.)  335 

600,   681 
Ashhurst  v.  Montour  Iron  Co.,  35  Pa. 

St.  30  1355 

Ashley  v.  Cook,   109  Ga.   653  292 

V.  Cunningham,   16  Ark  168  583 

Ashley  Wire  Co.  v.  Illinois  Steel  Co., 

164  111.  149  1455 

Ashmole  v.  Wainwright,  2  Q.  B.  837     894 
Ashmore  v.  McDonnell,  39  Kans.   669 

1402,  1404 
V.  Whatley,  99  Ga.  150  557 

Ashton  V.  Ashton,  11  S.  Dak.  610         314a 
V.  Corrigan,  L.  R.  13  Eq.  76  1765 

V.  Dalton,  2  Colly.   565  181 

V.  Milne,    6    Sim.    369  1154 

V.  Shepherd,   120   Ind.   69  324 

Ashton's  Appeal,  73  Pa.   St.   153 

4Z7,  557.  834,  845 
Ashuelot  E.   Co.   v.    Elliott,   52   N.   H. 

387  1243,  1320 

Ashurst  V.  Ashurst,   119  Ala.  219 

101a,  658 
V.  Gibson,  57  Ala.  584  1444 

V.  Lehman,    86   Ala.    370        1521,    1526a 
Ashworth  v.  Mounsey,  9   Exch.   175  179 

V.  Tramwell,    102   Va.   852  1362 

Askew  V.  Askew,  103  N.  Car.  285         1632 
V.  La   Cygne    Exch.    Bank,   83    Mo. 

366  1383a 

V.  Sanders,  84  Ala.  356 

889,  1054,  1145,  1799,  1922 
V.  Thompson,    129    Ga.    325        292,    328 
Askey  v.  Williams,  74  Tex.  294  104 

Assets  Realization  Co.  v.  Clark,  205  N. 

Y.    105  480,  481a,    820,    956.    961 

Assurance  Co.  v.  Power,  12  Phila.  (Pa.) 

377  1026 

Astbury,  Ex  parte,  L.  R.  4   Ch.  App. 

630  181,   437,   451 

Astbury  v.  Astbury,  78  L.  T.   (N.  S.) 

494  179 

Astley  V.  Milles,  1  Sim.  298  861 

Astor  V.  Hoyt,  5  Wend.  (N.  Y.)  603 

44,  708,  785 
V.  Miller,  2  Paige  (N.  Y.)  68 

708,   785,   1935 
V.  Romayne,  1  Johns.   Ch.    (N.   Y.) 

310  1634 

V.  Turner,  11  Paige  (N.  Y.)  436 
669,    671,    1516,    1518,    1526, 

1531a,    1532,   1536,   1659 
V.  Wells,  4  Wheat.   (U.  S.)   466 

510,  539,  564 
Atcheson  v.  Broadhead,  56  Ala.  414  665 
Atchison  v.  Surguine,  1  Yerg.  (Tenn.) 

400  1388 

Athens  Bank  v.  Danforth,  80  Ga.  55     1080 
Athens  Nat.   Bank  v.   Exchange  Bank, 

110  Ga.  692  817 

Atherton  v.  Toney,  43   Ind.   211  736 

Athol  Machine  Co.  v.  Fuller,  107  Mass. 

437  110 

Athol    Savings    Bank    v.    Pomroy,    115 

Mass.  573  384,  1309,  1312 

Atkins  V.   Atkins,   195   Mass.   124 

1341,  1904,  1921 
V.  Grumpier,  118  N.  Car.  532 

1785,   1787,   1789 


Atkins 

V.  Equitable  Life  Assur.    Soc.,   132 

Mass.  395  772a 

V.  Faulkner,    11    Iowa    326        295,    335 
V.  Tudson,  33  App.  Div.  42  1535 

V.  Nordyke  &c.   (Jo.,  8   Kans.  App. 

855  874f 

V.  Paul,  67  Ga.  97  600 

V.  Sawyer,  1  Pick.  (Mass.)  351,  354 

1050.  1056,  1069,  1229 
V.  Tredgold,  2  B.  &  (5.  23  1198 

V.  Tutwiler,    98    Ala.    129 

812,  1678,   1868 
V.  Volmer,  21  Fed.  697  609,  1425,  1436 
Atkinson  v.  Angert,  46  Mo.  515       740,  866 
V.  Duffy,  16  Minn.  45  1442b,  1833,  1834 
v.  Felder,   78   Miss.   83  678,   1344 

V.  Gowdy,  10  Ky.  L.  173  1423 

v.  Hewett,  63  Wis.  396  687,  695a 

V.  Marietta  S:c.  R.  Co.,  IS  Ohio  St. 

21  124b,   161 

V.  Miller,  34  W.  Va.    115 

163,  166,  168,  476,  492 
V.  Morrissy,  3  Ore.  332.  894 

V.  Patterson,  46  Vt.  750    479,  801,  1194 
V.  Plum,    50    W.    Va.    104 

604a,   926,   927a,   971 
V.  Stewart,  46  Mo.  510  866,  1420 

V.  Washington   &c.    College,    54   W. 
Va.  32  1821a,  1834, 

1838,  1864,  1906,  1911,  1922a 
Atlanta,   K.   &c.   R.   Co.   v.   McKinney, 

124  Ga.  929  758 

Atlanta  Land  &c.  Co.  v.  Haile,  106  Ga. 

498  192,    194,   576 

Atlanta    Nat.    Bldg.    &c.    Assn.    v.    Gil- 
mer, 128  Fed.  293  593 
Atlantic    &    St.    Lawrence    R.    Co.    v. 

State,    60    N.    H.    133  952 

Atlantic  City  v.  New  Auditorium  Pier 

Co.,   67   N.   J.   Eq.   610  554 

Atlantic    Dock    Co.    v.    Leavitt,    54    N. 

Y.    35  738,   741,   752 

Atlantic  Safe  Deposit  &c.  Co.  v.  At- 
lantic City  Laundry  Co.,  64  N.  J. 
Eq.   140  429a,  436c,  444,  447 

Atlas  Tack  Co.  v.  Exchange  Bank,  111 

Ga.   703  629 

Atteberry  v.  Burnett,  52  Tex.  Civ. 
App.    617  193,   201,   207,  208 

v.  Burnett    (Tex.    Civ.    App.),    130 

S.    W.    1028  576 

V.  O'Neil,  42  Wash.  487  524,  593 

Atterbury   v.    Wallis,    8   De   G.,    M.    & 

G.    454  560,    564,    566 

Attleborough     Savings     Bank     v.     Se- 
curity Ins.  Co.,   168  Mass.   147  406b 
Attorney-General  v.    Day,    1   Ves.   Sen. 
221  1613 
V.  Purmort,  5  Paige  (N.  Y.)  620      1665 
V.  Wilkins,    17    Beav.    285  559 
Attwood  V.  Warner,  92  Nebr.  370  774,  1123 
Atwater  v,  Kinman,  Harr.  (Mich.)   243 

1773,  1851,  1920 
V.  Seymour,  Brayt.  (Vt.)  209  1647 
V.  Underbill,  22  N.  J.  Eq.  599  606,  842 
V.  Walker,  16  N.  J.  Eq.  42  1493 

V.  West,   28   N.   J.    Eq.    361 

1421,  1425,  1597 
Atwood  V.  Arnold,  23  R.  I.  609  1356 

v.  Garner,    75    N.    J.    Eq.    319 

1052a,  1081,  1106,  1350 
V.  Charlton,  21  R.  I.  568  792,  1356 
V.  Fisk,    101    Mass.    363 

249,  610,  618,  619,  620 
V.  Moose    Head    Paper    &c.    Co.,    85 

Maine   379  664 

Aubuchon  v.  Bender,  44  Mo.  560     460,  555 


GENERAL   TABLE    OF    CASES 


921 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c-  3,  §§  1443-1940.] 


Auburn       Congregational       Church      v. 

Walker,    124   Mass.    69  65 

Audas  V.   Highland  Land  &c.   Co.,  205 

Fed.    862  1587 

Audretsch  v.   Hurst,  126  Mich.  301 

1053,    1902a 
Auger,    In    re,    26    Ont.    402  666 

Augur  V.  Winslow,  Clarke  259       901,  1069 
Augusta    Bank   v,    Hamblet,    35    Maine 

411  127 

Auguste  V.  Renard,  3  Rob.   (La.)   389     817 
Augustine  v.  Doud,  1  111.  App.  588 

1425,    1606,    1612,    1639 
Aukam    v.  Zantzinger,   94   Md.  421 

1642,    1740 
V.  Zantzinger,  98  Md.   380 

1612,   1636,  1638,   1641 
AuU  V.   Lee,   61    Mo.    160 

345,    349,    350,    352,    354 

Aulman  v.   Aulman,   71   Iowa   124  627 

Ault  V.  Blackman,  8  Wash.  624         84,  501 

Aultman  v.  Gilbert,  28  S.  Car.  303  1606 

V.  Rush,   26    S.    Car.    517  113 

V.  Siglinger,   2    S.    Dak.   442 

1688a,  1757a,  1929,  1935,  1940 

V.  Utsey,  41    S.    Car.    304  681 

Aultman     &c,     Co.     v.    McGeorge,      31 

Kans.   329  606,   1699,   1939 

V.  Meade,  121  Ky.  241     1227,  1496,  1771 

Aurora   Agr.   &c.    Soc.   v.    Paddock,   80 

111.    263  124,    124a,    127,    130 

Aurora    F.    Ins.    Co.    v.    Eddy,    55    111. 

213  422,    423,   426a 

Aurora    Nat.    Loan    Assn.    v.    Spencer, 

81  111.  App.  622  538 

Aust  V.   Rosenbaum,  74  Miss.  893  1095 

Austell  V.  Humphries,  99  Ga.  408  761c 

Austen    v.    Dodwell,    1    Eq.    Cas.    Abr. 

318  901,   1088 

Austin   V.   Austin,   9   Vt.   420 

388,  392,  395,  918,  1058 
V.  Ballard,   84   Kans.   619  1633 

V.  Bean,    101    Ala.    133  706,    1621 

V.  Bradley,   2    Day    (Conn.)    466  712 

V.  Burbank,  2  Day   (Conn.)   474 

813,  1377,  1471 
V.  Chittenden,  33  Vt.  553  745,  1493 
V.  Downer,  25  Vt.  558  172a,  242,  257 
V.  First  Nat.  Bank,  100  Mich.  613  241 
V.  Grant,    1    Mich.    490  1490 

V.  Harrington,    28    Vt.    130  642a 

V.  Hatch,   159   Mass.    198 

1897,  1913,  1915,  1922a,  1940 
V.  Pulschen,  112  Cal.  528  459,  586,  877 
V.  Shaw,    10  Allen    (Mass.)    552 

795,   799,   1248 
V.  Southern  Home  Bldg.  Assn.,  122 

Ga.   439  586,   587,  588,  908 

V.  Sprague  Mfg.   Co.,  49  Conn.  283     62 
V.  Sprague  Mfg.  Co.,  14  R.  I.  464 

62,  627,  630a 
V.  Stewart,   126   N.  Car.   525 

1671,  1876a,  1906 
V.  Underwood,    37    HI.    438 

204,  468,  470,  473,  926a 
Australian    &c.    Clipper    Co.    v.    Moun- 

sey,  4  K.  J.  733  124 

Avegno  v.  Schmidt,  113  U.  S.  293         1338 
Averall  v.  Wade,  Lloyd  &  Goold  temp. 

Sudgen,    252  1628 

Averett  v.  Ward,  45  N.  Car.   192  1414 

Averill   v.   Guthrie,   8  Dana    (Ky.)    82 

537,  538 
V.  Loucks,  6  Barb.  (N.  Y.)  470  122,  1688 
V.  Taylor,     5     How.     Pr.     (N.     Y.) 

476  1786 


Averill 

V.  Taylor,  8   N.   Y.   44  874e,  878, 

885,   1055,   1066,   1068,   1086, 
1380,    1413 
Averitt  v.  Elliot,  109  N.  Car.  560 

1876,  1876a,  1886 
Avery  v.  Clark,  87  Cal.  619  473a 

V.  Judd,    21    Wis.    262        57,    680,    703 
V.  Maude,    112    Cal.    565  359,    1606 

V.  Ryerson,    34    Mich.    362      1425,    1438 
V.  Vansickle,   35   Ohio   St.  270  1718 

Avon-by-the-Sea  Land  &c,  Co.  v.  Finn, 

56  N.  J.   Eq.  808  1671 

Axman  v.   Smith,   156  Mo.   286 

62,    1771,    1859,   1922 
Axtel  V.  Chase,  83   Ind.   546  1464 

Aycock  V.   Raleigh   &c.   R.    Co.,   86   N. 

Car.    321  493 

Aycock  Bros.  Lumber  Co.  v.  First  Nat. 

Bank,    54    Fla.    604  201,    481a,    820 

Ayer    v.    Philadelphia    &c.    Face    Brick 

Co.,    157    Mass.    57  679,   735,    1887 

V.  Tilden,   81   Mass.   184  74 

Ayers  v.  Baumgarten,  15  111.  444  1608 

V.  Butler,    156    Ala.    608  990 

V.  Casey,   72   N.   J.   L.   223  1653 

V.  Dixon,  78  N.   Y.  318 

741,    743,    762,    768,    769a 
V.  Hamilton,  131   Ind.  98  1189 

V.  Hays,    60    Ind.    452        814,    820,    987 
V.  McRae,   71   Ark.   209  1650,   1674 

V.  Rivers,  64   Iowa  543  1709a 

V.  Staley  (N.  J.  Eq.),  18  Atl.  1046 

607,  874e,  1114 
Aymar  v.    Bill,   5   Johns.   Ch.    (N.   Y.) 

570  804,  808,  810 

Aynsly  v.   Reed,   1   Dick.   249  1065 

Ayrault  v.  Murphy,  54  N.  Y.  203  583 

Ayres  v.  Adair  County,  61  Iowa  728  1406a 

V.  Craft,   128  Ala.  407  992 

v.  Duprey,   27   Tex.    593 

460,   465,   467,   560 
V.  Harness,   1   Ohio  368  90 

V.  Husted,    15    Conn.    504  114 

V.  Probasco,    14    Kans.    175  90,    93 

V.  Randall,    108   Ind.    595 

741,    748,    7-58 
V.  Shannon,  5  Mo.  282  1345 

V.  Siebel,    82    Iowa    347  1383a 

V.  Waite,   64   Mass.    72  1144,    1192, 

1198,    1244,    1253,    1257,    1262 
V.  Wattson,  57  Pa.  St.  360 

355,  934,  942 
Azzalia  v.  Le  Claire,  23  Utah  401 

53,    274,    328 
B 

Baart  v.  Martin,  99  Minn.   197 

537a,   537d,   537e,   537f 

Baas   V.    Chicago   &c.   R.    Co.,   39   Wis. 
296  1442 

Babbitt  V.   Bowen,  32  Vt.  437     1388,   1457 
V.  Field,    6   Ariz.    6  1322b 

Babcock  v.  Babcock,  179  111.  App.  188     293 
V.  Bank,    118   Ind.   212  734 

V.  Bridge,    29    Barb.    427  372,    531 

V.  Canfield,  36  Kans.  437         1641,  1670 
v.  Collins,   60  Minn.   73  960 

V.  Hoey,    11   Iowa   375  16 

V.  Jordan,    24    Ind.    14  460 

V.  Kennedy,   1  Vt.   457  772 

V.  Lisk,   57   III.   327 

349,  352,  367,  530,  579,  1805 
V.  Morse,   19   Barb.    (N.   Y.)    140 

.•iS2,  924 
V.  Perry,  8  Wis.  277  1365,  1618,  1674 
V.  Utter,  32  How.  Pr.  (N.  Y.)  439  1657 
V.  Wells,  25   R.   L   23     538,   1356,   1857 


933 


GENEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Babcock 

V.  Wyman,   19   How.    (U.   S.)    289 

277,  285,  341,  703,  1152,  1211 
V.  Young,   117   Mich.   155  523,  956 

Baber  v.  Hanie,  163  N.  Car.  588  1713 

Bach  V.  Abbott,  6  La.  Ann.  809  843 

Bachdell's  Appeal,  56  Pa.   St.   386  1493 

Bache  v.  Doscher,  9  J.  &  Sp.   150 

1439,  1709a 
V.  Doscher,    41    N.    Y.    Super.    Ct. 

150  1719 

Bachelder  v.  Rand,  117  Mass.   176  609 

Bachrach  v.  Bachrach,  111  Va.  232 

258,  278,  318,  335 
Bacigalupo  v.    Lellement,    7    Mo.    App. 

595  1774 

Backus  V.   Burke,  48   Minn.   260 

1785,   1787,   1839 

V.  Burke,  63  Minn.  272     302,  673,  1193 

Bacon  v.  Abbott,    137   Mass.   397  616 

V.  Bacon,  Tothill   133  574 

V.  Bowdoin,    22    Pick.    (Mass.)    401 

1063,    1066 

V.  Brown,    19    Conn.    33  70,    272, 

279,  289.  367,   374,   531 

V.  Campbell,  40  U.   C.   Q.   B.   517     785 

V.  Cottrell,   13  Minn.   194 

360,    537,    1128,    1548 
V.  Goodnow,   59  N.   H.   415 

808,    848,    877 
V.  Kennedy,    56    Mich.    329  1838 

V.  Mclntire,    8    Mete.    (Mass.)    87 

1195,   1198 
V.  National   German-Am.    Bank,    191 

111.   205  266,  324,  973 

V.  Northwestern   Mut.    L.    Ins.    Co., 
131   U.    S.   258 

456,    1839,    1854,    1674 
V.  O'Connor,  25  Tex.  213  546,  552 

V.  O'Keefe,  13  Wash.  655  1380,  1384 
V.  Pomeroy,  118  Mich.  145  964,  964d 
V.  Raybould,    4   Utah   357  1360 

V.  Van  Schoonhoven,  87  N.  Y.  446 

203,   479,    481,   791,    814,    820, 

987,    989 

V.  Warner,    1    Root    (Conn.)    349       842 

■V.  Wood,  22  R.   I.  255  525 

Bacot    V.    Phenix    Ins.    Co.,    96    Miss. 

223  408 

V.  Varnado,    91    Miss.    825  136 

Baddeley  v.   Massey,   17   Q.    B.   373        1208 

Badeley   v.    Consolidated   Bank,   38   Ch. 

Div.    238  463 

Badger  v.   Hoover,  120  Ind.   193  113 

V.  Phinney,  15   Mass.   359  104 

V.  Platts,   68   N.    H.   222  412,  413 

Baecht  v.  Hevesy,  115  App.  Div.  509 

1642,    1644,    1646 
Baer  v.  Knewitz,  39  111.  App.  470 

575,    762 
Bagby  v.  Atlantic,  M.   &c.   E.   Co.,  86 

Pa.   St.  291  1383a 

Bagley  v.  Illinois  Trust  &c.  Bank,  199 
111.  76  140,  1533 

v.  McCarthy    Bros.    Co.,    95    Minn. 

286  1069 

V.  Tate,  10  Rob.    (La.)    45  707 

Bagnall  v.  Villar,  L.  E.  12  Ch.  D.  812 

684,    1116 

Bagnell  v.   Walker,   65   Ark.   325  964 

Baier  v.   Berberich,  85   Mo.  50  1910 

V.  Kelley,    55    Misc.    368  1521 

Bailey  v.  Abbott,  40  Ark.  275  1674 

V.  Adams,   10  N.   H.    162  1304 

V.  Mtna  Ins.  Co.,  10  Allen  (Mass.) 

286  1871,  1872 

V.  Allegheny    Nat.    Bank,    104    Pa. 

St.    425  149 


Bailey 

V.  American    Nat.    Bank,    12    Colo. 

App.   66  630 

V.  Anderson,  75   Minn,  49  964 

V.  Bailey,  115  111.   551       279a,  293,  335 
V.  Bailey,  41   S.   Car.  337  874a 

V.  Barnes,    1    Ch.   25  555 

V.  Block,    104   Tex.    101 

1359,   1709a,   1719a 
V.  Brown,  14  Colo.  App.  392  1873 

V.  Buchanan    Co.,    115    N.   Y.   297     900 
V.  Butler,  138  Ala.  153  78a,  1709a 

V.  Carleton,  12  N.  H.  9  1241 

V.  Carter,    7    Ired.    Eq.    (N.    Car.) 

282  1144,    1152 

V.  Costello,   94   Wis.   87  508 

V.  Crim,   9    Biss.    (U.    S.)    95  710 

V.  Fanning  Orphan   School,    12   Ky. 

L.    644  1462,    1662 

V.  Frazier,    62    Ore.    142  47,    342c 

V.  Galpin,    40    Minn.    319  489 

V.  Gilliland,  2   Kans.   App.   558 

84,  86,  786 
V.  Gould,  Walk.  (Mich.)  478  603,  804 
V.  Hendrickson,  25   N.   Dak.   500 

1352a,  1834,  1838,  1857,  1860, 
1873,  1915,  1922a 
V.  Jackson,  16  Johns.    (N.  Y.)   210     915 
V.  Jefferson  (Ala.),  64  So.  955  1100 

V.  Knapp,  79  Maine  205  188,  282 

V.  Lincoln  Academy,   12   Mo.   174       682 
V.  McGinniss,    57    Mo.    362  584 

V.  Merritt,  7  Minn.   159  1855,  1940 

V.  Metcalf,    6    N.    H.    156 

893,  894,  902,  1298 
V.  Myrick,   36   Maine   50 

1339,  1404,  1406 
V.  Myrick,  50  Maine  171 

253,  513,  514,  873,  1089,  1090 
V.  Myrick,   52   Maine   132  1121 

V.  Richardson,    9    Hare   734        586,    857 
V.  Eockafellow,  57  Ark.  216 

362,    943,    945 
V.  St.  Louis  Union  Trust  Co.,   188 

Mo.   483  331 

V.  Smith,    14    Ohio    St.    396     616,    1672 
V.  Smock,    61    Mo.    213  201 

V.  Southern  R.   Co.,   112  Ky.  424       574 
V.  Timberlake,  74  Ala.  221 

476,  1322,  1723 
V.  Warner,    28    Vt.    87  164 

V.  Willard,    8    N.    H.    429  848,    868 

V.  Winn,   101    Mo.    649 

39,   817,  818,   1377 

V.  Winn,    113   Mo.    155  583 

Baillie  v.    M'Kewan,   35    Beav.    177         555 

Baily  V.  Baiiy,  9  Rich.   (S.  Car.)   392    1672 

Bainbridge  v.  Woodburn,  52  Miss.  95 

468,    1654 

Bainbrigge  v.    Blair,    3    Beav.   421  1537 

Baird  v.  Baird,  145  N.  Y.  659  345 

V.  Baird,   48   Colo.    506     109,  288a,   335 

V.  Bank    of    Washington,    11    Serg. 

&  E.    (Pa.)    411  134 

V.  Jackson,  98  111.  App.   78 

428,  433,  436,  681 
V.  Kirtland,  8  Ohio  21  244,  337,  514 
V.  McConkey,  20   Wis.   297 

1365,    1709a,    1710,    1720 
/.  Eeininghaus,   87   Iowa   167 

279    295    335 
Baisch  v.  Oakeley,  68  Pa.  St.  92* 

248,    312,    326 
Baisden  v.  Holmes-Hartsfield  Co.,  4  Ga. 

App.  122  473a 

Baker,  In  re,  1  M.,  D.  &  De  G.  333       181 


GENERAL   TABLE   OF    CASES 


923 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Baker  v.  Armstrong,  57  Ind.   189  813 

V.  Atkins,    107   La.   490  465 

V.  Bailey,  204  Pa.   524  1052a 

V.  Baker,    108    Md.    269  664,    670. 

V.  Baker,  2  S.  Dak.  261       164,  874e,  877 
V.  Bank  of  La.,  2  La.  Ann.  371  65 

V.  Bartlett,    18    Mont.    446  66,    489 

V.  Beach,    15    Wis.    99  1541 

V.  Bishop  Hill  Colony,  45  111.  264 

136,    172,    173 
V.  Bliss,  39  N.  Y.  70  547,  548 

V.  Burdeshaw,    132   Ala.    166  1322 

V.  Central     Nat.     Bank,     86     Kans. 

293  989 

V.  Clark,  52  Mich.  22  82,  1597 

V.  Clepper,    26    Tex.    629  469 

V.  Collins,  9  Allen  (Mass.)  253  617 

V.  Compton,    52    Tex.    252  189,    192 

V.  Cunningham,  162  Mo.   134     771,  1839 
V.  Edwards,   156   Ind.    53  1661 

V.  Fireman's  Fund  Ins.  Co.,  79  Cal. 

34  268,  277,  420 

V.  Gavitt,    128    Mass.    93  889,    926 

V.  Gladden,   72   Ga.  469  1684 

V.  Griffin,    50    Miss.    158  523,    550 

V.  Guarantee   &c.    Co.    (N.   J.    Eq.), 

31  Atl.  174  124b,  154 

V.  Halligan,    75    Mo.    435        1857,    1860 
V.  Hawkins,    29    Wis.     576  1410 

V.  Jacobson,  183  111.  171    414,  1135,  1606 
V.  Kunkel,    70   Md.    392  475 

V.  Lee,  49  La.  Ann.   874 

121,  457,  511,  519 
V.  Lehman,  Wright  (Ohio)  522  1181 
V.  Loan    Co.,    36    Minn.    185  853 

V.  LoriUard,    4    N.    Y.    257  102b 

V.  McClurg,  96  III.   App.   165  441 

V.  McCune,  82  Ind.  339  585,  1203 

V.  Magrath,    106    Ga.    419  1493 

V.  Marsh,    1    N.    Dak.    20  1576 

V.  Mather,  25  Mich.   51     574,  575,  739a 
V.  Monumental    Sav.    &c.    Assn.,    58 

W.    Va.    408  420 

V.  Morton,    12   Wall.    (U.   S.)    150     464 
V.  Northwestern       Guaranty       Loan 

Co.,    36    Minn.    185  879 

V.  Ormsby,    5    111.    325  1390 

V.  Pierson,    6    Mich.    522  585,    1075 

V.  Scott,    62   111.    86  1421 

V.  Seavey,    163    Mass.    522  818 

V.  Shephard,  30  Ga.  706  138,  1381 

V.  Terrell,  8   Minn,    195 

768,  793,  861a,  879,  881,  1380 
V.  Thomas,   61   Hun   17  485 

V.  Thrasher,  4   Denio    (N.  Y.)   493 

270    271 

V.  Tustin,    245    Pa.    499  1355, '  1496 

V.  Updike,    155    lU.    54  501 

V.  Varney,    129    Cal.    564  1516 

V.  Westcott,   73.  Tex.   129  521 

V.  Wetton,  14  Sim.  426  1166,  1173 

V.  Wind,   1   Ves.   Sen.   160  243 

V.  Woodward,    12    Ore.    3  465,    582 

Bakewell  v.  Ogden,  2  Bush  (Ky.)  265     574 

Balch  V.  Arnold,  9  Wyo.  17     541,  679,  1207 

Baldridge  v.  Walton,  1  Mo.  520     1777,  1795 

BaldufE   V.    Griswold,    9    Okla.    438 

46a,  264,  311a,  331,  336 
Baldwin  v.  Allison,  4  Minn.  25  1785 

V.  Anderson,    103    Miss.    412  574 

V.  Bornheimer,    48    Cal.    433  500 

V.  Boyd,    18    Nebr.   444  1214b 

V.  Burt,  43  Nebr.  245     1192,  1193,  1470 
V.  Burt,    54    Nebr.    287  1638 

V.  Cawthorne,    19    Ves.    166  263 


Baldwin 

V.  Doying,  114  N.  Y.  452  642a,  643 
V.  Emory,   89    Maine   496  768,   769 

V.  Flagg,    36    N.    J.    Eq.    48  1490 

V.  Francis,   118  Md.  177  1340 

V.  Hatchett,    56    Ala.    461  700,    796 

V.  Hosmer,   101   Mich.    119  1383a 

V.  Howell,  45   N.  J.  Eq.  519 

989,    1654 
V.  Jenkins,    23    Miss.    206  60,    242 

V.  Johnson,  1  N.  J.  Eq.  441  589 

V.  Little,   64   Miss.    126  1898 

V.  Marshall,  2  Humph.  (Tenn.)  116  521 
V.  Moffett,   94   N.   Y.   82 

649,  874e,  885 
V.  Moroney,    173    Ind.    574  28,    609 

V.  Norton,   2    Conn.    161 

848,  983,  1204,  1493 
V.  Peet,   22    Tex.    718  62 

V.  Phoenix  Ins.  Co.,  60  N.  H.  164  408 
V.  Raplee,  4  Ben.  (U.  S.)  433  353,  805 
V.  Richardson,  33  Tex.   16  121 

V.  Root,    90   Tex.    546  564 

V.  Rosier,  48  Fed.   810  105 

V.  Sager,    70   HI.    503 

555,   556,   827,   1375 
V.  Sherwood,    117   Ga.    827  586 

V.  Snowden,    11    Ohio   203  500 

V.  Timrains,  3  Gray  (Mass.)  302  796 
V.  Tuttle,  23  Iowa  66  744,  754 

V.  Van  Vorst,  10  N.  J.  Eq.  577  1179 
V.  Walker,    21    Conn.    168  774,    777 

V.  Whaley,    78    Mo.    186  211 

V.  Young,  47  La.  Ann.  1466  146b 

Balen  v.  Mercier,  75  Mich.  42  457,  476 

Bales    V.    Perry,    51    Mo.    449      1771,    1862 
Balfe  V.  Lord,  2  Dr.  &  War.  480      75,  1153 
Balfour  v.  Davis,  14  Ore.  47         78a,  1606 
V.  Hopkins,  93  Fed.   564  547 

V.  Parkinson,  84  Fer.  855     547,  548,  555 
Balfour-Guthrie    Inv.    Co.      v.      Wood- 
worth,   124  Cal.   169  1774,  1889 
Balkum  v.   Wood,   58  Ala.  642  138a 
Ball,  In  re,   123   Fed.   164                        1236 
Ball  V.    Green,   90  Ind.   75  708 
V.  Harris,    4    My!.    &   C.    267  129 
V.  Marske,  202   111.   31                       1709a 
V.  New  Orleans,  52  La.  Ann.  1550  1654 
V.  Riversdale,    Beat.    550           783,    1165 
V.  Setzer,    33   W.   Va.    444  875 
V.  Wyeth,  8  Allen  (Mass.)  275           1204 
V.  Wyeth,    99    Mass.    338                      1220 
Ballard   v.    Ballard   Vale.    Co.,    5    Gray 
(Mass.)  468                                                721 
V.  Carter,  71  Tex.  161      207,  1396,  1413 
V.  Jones,  6  Humph.   (Tenn.)  455 

315,  1060 

V.  Kennedy,    34    Fla.    483  1414 

V.  Nye,    138   Cal.    588  964b 

V.  Nye   (Cal.),  69  Pac.  481  728 

V.  Perry,  28  Tex.  347  493 

V.  Williams,   95   N.   Car.    126  944 

Ballenger  v.  Oswalt,  26  Ind.   182  1188 

Ballentyne  v.  Smith,  27  Sup.  Ct.  527  1670 

Ballin  v.  Dillaye,  37  N.  Y.  35 

109,   116,   753 
Ballinger  v.    Bourland,   87   111.    513 

640a,    1047,    1654,    1864,    1868, 
1871,  1929,  1940 
V.  Waller,   9   B.   Mon.    (Ky.)    67      1663a 
Balloch    V.    Hooper,    6    Mack.    (D.    C.) 

421  290a    335 

Ballou    V.    Chicago    &    N.    W.    R.    Co.,' 
53  Wis.   150  1600a 

V.  Taylor,  14  R.  I.  277  1204 


924 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §|  1443-1940.] 


Ballow    V.    Motheral,    5    Baxt.    (Tenn.) 

600  1667 

Balme    v.    Wombough,    38    Barb.     (N. 

Y.)    352  660,    1743 

Baltimore  v.  Whittington,  78  Md.  231    571 
V.  Williams,   6   Md.   235  544 

Baltimore  City  Appeal  Tax  Ct.  v.  Rice, 

50  Md.  302  34 

Baltimore    High    Grade    Brick    Co.    v. 

Amos,  95  Md.  571  366 

Baltimore  &c.    R.    Co.   v.   Berkeley  &c. 

R.   Co.,    168   Fed.   770  162,    163 

V.  Thompson,  10  Md.  76  681,  708 

V.  Trimble,  51  Md.  99     833a,  1192,  1193 

Bamberger   v.   Geiser,   24   Ore.   203 

481,    814,    820;   956a 
Bamfield  v.  Whipple,  14  Allen  (Mass.) 

13  627 

Bancker  v.  Hitchcock,  1  Ch.  Dec.  88       1527 

Bancroft    v.     Ashurst,    2     Grant    Cas. 

(Pa.)     513  1897 

V.  Cousen,    13    Allen    (Mass.)    50        524 

V.  Marshall,    16   N.    H.   244  802 

V.  Swain,   143    Mass.    144  1109 

Bandendistel    v.    Zabriskie,    50    N.    J, 

Eq.  433  1504 

Bane  v.   Detrick,   52   111.    19  249 

Banes  v.    Morgan,   204   Pa.    185  1055 

Bang  V.  Brett,  62  Minn.  4  565 

Bange  v.  Flint,  25  Wis.  544 

814,    817,    834 
Bangor   Savings   Bank    v.    Wallace,    87 

Maine  28  697,   702,   721,  780 

Bangs  V.  Fallon,  179  Mass.  77 

351,  1923,  1924 
V.   Gray,   60  Nebr.   457  1017 

Banister  v.    Way,   Dick.    686  1648 

Bank  v.   Anderson,    14   Iowa   544  479 

V.  Arnold    5  Paige  (N.  Y.)   38  1618 

V.  Beard,  100  Va.   687  55 

V.  Bridgers,    98    N.    Car.    67        460,   461 
V.  Brock,  13  S.  Dak.  409  877,  966 

V.  Brown,    72    Pa.    St.    209  633 

V.  Burns,  46   N.   Y.    170  114 

V.  Campbell,  2   Rich.   Eq.    (S.   Car.) 

179  608 

V.  Charles,   86   Cal.    322  1616 

V.  Clapp,    76    N.    Car.    482  476 

V.  Connelly,    8    Abb.    Pr.    (N.    Y.) 

128  1411 

V.  Cooper,    26    Ont.    575  908 

V.  Covert,   13   Ohio   240  1701 

V.  Doherty,  29   Wash.   233        1178,   1459 
V.  Doherty,  42  Wash.  317 

538,  656,  657,  1493 
V.  Fant,    50    N.    Y.    474  900 

V.  Flagg,  3  Barb.  Ch.   (N.  Y.)   316     589 
V.  Flathers,  45  La.  Ann.  75  838- 

V.  Gay,    63    Mo.    33  1606 

V.  Guttschlick,  14  Pet.  (U.  S.)  19     1204 
V.  Haggin,    1    A.    K.    Marsh.    (Ky.) 

306  504 

V.  Moore,  112  N.  Y.  543  1701a 

V.  Mundy,   162  111.  App.   138  817 

V.  Navarro,  22  Fla.  474  1466 

V.  Norwich      Savings      Society,      37 

Conn.   444  1570 

V.  Price,  8  Ohio   St.   299  75,  1175 

v.  Rolston,  4  Ont.  L.  R.  106  866 

V.  Rose,    1    Strobh.    Eq.    (S.    Car.) 

257  924 

V.  Rubenstein,   78  Misc.   465  586 

V.  Snow,    197    Mass.    339  768 

V.  Treadwell,    55    Cal,    379  1606 

V.  Voorhees,     1     McLean     (N.     Y.) 

221  1662 

V.  Wakeman,  1  Cow.    (N.  Y.)   46     1709a 

Banker  v.  Brent,  4  Minn.  521  1809 


Bankers'  Loan  &c.   Co.   v.  Hornish,  94 

Va.    608  874d 

Bankers'    Trust    Co.    v.    Gillespie,    181 

Fed.  448  906 

Bank  for  Savings  v.  Frank,  13  J.  &  S. 

(N.    Y.)    404  457,   460,   482, 

511,  608,  842,  845 
Bankhead  v.  Owen,  60  Ala.  457  189,  190 
Bank    of    Albion    v.    Burns,    46    N.    Y. 

170  114,   942 

V.  Burns,  2  Lans.  (N.  Y.)  52  115 

Bank    of    Alexandria     v.     Herbert,     8 

Cranch   (U.   S.)    36  456 

Bank  of  Auburn  v.  Roberts,  44  N.  Y. 

192  708 

Bank   of   British    Columbia   v.    Page,    7 

Ore.   454  1354 

Bank  of  Buffalo   v.  Thompson,   121   N. 

Y.    280  345,    367,    381 

Bank  of  California  v.  Dyer,   14  Wash. 

279  953 

v.  Webb,  94  N.  Y.  467  908 

Bank  of  Carroll  v.  Taylor,  67  Iowa  572  351 
Bank  of  Commerce  v.  Lanahan,  45  Md. 

396  1769 

Bank  of  Commerce  Appeal,  44  Pa.   St. 

423  383 

Bank   of   Defiance  v.    Ryan,    144   Iowa 

725  1683,  1699,  1702 

Bank  of  England  v.  Tarleton,  23  Miss. 

173  822,  822a,  823,  929,  1701a 

Bank  of  Florence  v.  Gregg,  46  S.  Car, 

169  607 

Bank  of  Hamburg  v.  Howard,  1  Strob. 

Eq.    (S.   Car.)    173  1631 

Bank  of  Indiana  v.  Anderson,  14  Iowa 

544  203,   605,    817,   820,   987 

Bank  of  Ipswick  v.   Brock,   13   S.  Dak. 

409  945 

Bank  of  Ireland  v.  Cogry  Spinning  Co., 

(1900)    1  Ir.  219  607 

Bank    of    Kentucky    v.    Vance,    4    Litt. 

(Ky.)     169  166,    178 

Bank     of     Lansingburgh     v.     Crary,     1 

Barb.    (N.   Y.)    542  434 

Bank  of  Little  Rock  v.   McCarthy,   53 

Ark.   473  81,  127 

Bank    of   Loudon    v.   Armor,    90   Miss. 

709  638 

Bank    of   Louisville   v.    Baumiester,    87 

Ky.    6  136,   436 

Bank  of  Mendocino  v.   Baker,   82   Cal. 

114  594 

Bank  of   Metropolis  v.    Guttschlick,   14 

Pet.    (U.    S.)    19  1801 

Bank    of    Middlebury    v.    Rutland    &c. 

R.  Co.,  30  Vt.   159  127 

Bank  of  Mobile  v.  Planters'  &c.  Bank, 

9   Ala.   645  822 

V.  Tishomingo   Sav.   Inst.,   62   Miss. 

250  511,    513 

Bank  of  Montgomery  County's  Appeal, 

36    Pa.    St.    170  372,    383 

Bank     of     Muskingum     v.    Carpenter, 

Wright  (Ohio)   729  611 

V.  Carpenter,    7    Ohjo    21  163,    522 

Bank  of  Napa  v.  Godfrey,  77  Cal.  612 

1324,  1619 
Bank    of    Newport    v.    Cook,    60    Ark. 

288  652a 

Bank  of  Niagara  v.  Rosevelt,  9  Cow.  (N. 

Y.)   409  842,  906,  1069 

Bank   of    Ogdensburg     v.      Arnold,      5 

Paige  (N.  Y.)  38  772,  1181,  1516, 

1521,  1528,  1530 
Bank    of    Old    Dominion    v.    Dubuque 

&c.   R.   Co,,  8   Iowa  277  1876 

Bank    of    Orland    v.    Dodson,    127    Cal. 

208  1674 


GENEKAL   TABLE    OF    CASES 


925 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §i   1443-1940.] 


Bank    of    Overton    v.    Thompson,    118 

Fed.    798  565 

Bank   of   Pine   Bluff  v.   Levi,   90  Ark. 

166  1635,   1641,   1670 

Bank    of    Rochester    v.     Emerson,     10 

Paige    (N.  Y.)    359  1709a 

Bank  of  Salem  v.  Cornell  (Nebr.)-  151 

N.  W.  148  •      leila 

Bank  of   San  Luis  Obispo  v.  Johnson, 

53  Cal.  99  1180 

Bank    of    South    Carolina    v.    Rose,    1 

Strobh.  Eq.   (S.  Car.)  257  355,  1083 

Bank  of  Ukiah  v.  Reed,  131  Cal.  597 

601,  1618 
Bank  of  United  States  v.  Carroll,  4  B. 
Mon.   (Ky.)   40  1437 

V.  Covert,    13    Ohio    340 

607,    1700,    1703 

V.  Davis,  2  Hill   (N.  Y.)   451     560,  570 

V.  Lee,  5  Cranch  (U.  S.)  319  555 

V.  Peter,    13    Pet.    (U.    S.)    123  876 

V.  Voorhees,   1   McL.    (U.   S.)    221   1662 

v.  Waggener,    34   U.    S.    378  634 

Bank  of   Utica  v.   Finch,  3   Barb.   Ch. 

(N.    Y.)    293  367a,    374,    377, 

379,   924,   942 

Bank  of  Virginia  v.  Boisseau,  12  Leigh 

(Va.)    387  726 

Bank  of  Westminster  v.  Whyte,  1  Md. 

Ch.   536  299 

Bank    of    West    Superior,    In    re,    109 

Wis.    672  972 

Bank    of    Woodland    v.    Stephens,    144 

Cal.  659  1521,  1522 

Banks  v.   Allen,    127   Mich.   80     586,    1655 
V.  Ammon,    27    Pa.    St.    172  489 

V.  Clapp,     12     Ga.     514  630a 

V.  Flint,  54  Ark.  40  642a 

V.  Frith,    97    S.    Car.    362  314,   335 

v.  Long,   79  Ala.   319  460 

V.  McCiellan,    24    Md.    62 

636,   644,   651,   652,    1493 
V.  Walker,    2    Sandf.    Ch.    (N.    Y.) 

344  1490,  1502 

V.  Walters,    95    Ark.    501 

164a,  172,  1117 
Banner,  In  re,  149  Fed.  936  669,  1120 
Banning   v.   Armstrong,    7   Minn.    46 

1851  1873 
V.  Bradford,  21  Minn.  308  1439*,  1440 
v.  Edes,    6    Minn.    402 

468,  469,  470,  473 

v.  Sabin,  45  Minn.  431  1205,  1395 

Bannister  v.   Phelps,  81   Wis.   256  627 

V.  Roberts,  35  Maine  75  651 

Bansemer  v.  Mace,  18  Ind.  27  1612 

Banta  v    Brown,  33  N.  J.  Eq.  41  1670 

v.  Garmo,    1    Sandf.    Ch.    (N.    Y.) 

383  604a,  605,  927a,  971 

v.  Maxwell,    12   How.    Pr.    (N.    Y.) 

479  1911 

V.  Vreeland,   15   N.  J.   Eq.    103 

877,   969 

V.  Wood,  32   Iowa  469  1215,   1218 

Banton  v.   Shorey,   77   Maine  48     486,  523 

Barbarian  v.   Daniels,  7  La.   479  1370 

Barbee  v.  Spivey   (Tex.  Civ.  App.),  32 

S.   W.   345  703,   1211 

Barber  v.  Babel,  36  Cal.  11    83a,  114,  1202 
v.  Cary,    11    Barb.    (N.    Y.)    549 

1689,  1860,  1935,  1938 
V.  Crowell,     55     Nebr.     571  40,    63 

V.  Hoffman  (Tex.  Civ.  App.),  37  S. 

W.   769  205 

V.  Lefavour,  176  Pa.  St.  331  312,  335 
V.  Levy  (Miss.),  18  So.  438  1806,  1813 
V.  Miller,    43    Mich.    248  301 

V.  Richardson,    57    Vt.    408  557 


Barber 

v.  Stroub,    111    Mo.    App.    57 

1370,    1377 
V.  Toomey    (Ore.),   136   Pac.    343 

83b,   162,   164 
v.  Wadsworth,    115    N.    Car.    29      1658 
Barbour  v.  Hickey,  2  App.  D.  C.  207     901 
v.  Nichols,   3   R.   I.    187  523 

V.  Priest,    103   U.    S.   293  629 

V.  Scottish-American   Mtg.    Co.,    102 

111.    121  605,    814 

V.  Tompkins,   31   W.  Va.   410 

355,  644,  652,  1613 
V.  Wiehel,   116  Pa.   St.   308  560 

Barcalow  v.   Sanderson,   17   N.   J.   Eq. 

460  643 

Barchent  v.   Snyder,   128  Wis.   423 

282     320     342 
Barclay,  Ex  parte,   S   De   G.   M.'  &   g'. 

413  181,  437 

Barclay  v.    Blodgett,   5    Cow.    (N.    Y.) 

202  815 

Barclift  v.   Fields,  145  Ala.  264  1070 

Barco  v.  Doyle,  49  Fla.  488  966 

Bard    v.    Fort,    3    Barb.    Ch.    (N.    Y.) 

632  1493 

V.  Poole,  12  N.  Y.  495 

134a,    1399,    1410,    1426,    1438 
V.  Steele,  3  How.  Pr.   (N.  Y.)    110 

1576,    1618 
Barden  v.  Grady,  37  Ga.  660  1626 

Bardon    v.    Land    &c.    Imp.    Co.,    157 

U.    S.   327  518,   521 

Bardshar    v.    Holtzman,    18    Ohio    Cir. 

Ct.   668  835b 

Bardstown   &c.    R.    Co.   v.   Metcalfe,   4 
Mete.    (Ky.)    199 

124,   124a,   124b,    1383,   1385 
Bardwell  v.   Collins,  44   Minn.   97 

1210,    1343 

v.  Howe,  Clarke  (N.  Y.)  281  634 

Barelli  v.  Delassus,  16  La.  Ann.  280       514a 

Bariield  v.  Jefferson,  78  Ga.  220    639,  640 

Barge  v.  Klausman,  42   Minn.  281 

351,    722,    981,    1857 
Barger    v.    Buckland,    28    Grat.    (Va.) 
850  1774a 

v.  Taylor,   30  Ore.    228  634 

Baring  v.  Moore,  4  Paige  (N.  Y.)  166 

743,  743a,  1625 
v.  Moore,  5  Paige  (N.  Y.)   48  1636 

BarkduU  v.   Herwig,  30  La.  Ann.   618 

202,   1701 
Barkelew  v.  Taylor,  8  N.  J.  Eq.  206 

164a,  332,  341 
Barkenthien   v.    People,    136    N.    Y.    E 

178  S37e 

Barker  v.  Avery,  36   Nebr.   599  500 

v.  Bank,  59  N.  H.  310  633 

v.  Barker,  62  N.  H.  366 

307,   344,   346,  367,  380 
V.  Bell,  37  Ala.  354 

18,   464,  465,   527,   1229,   1667 
V.  Boyd,  24  Ky.   L.   1389  874c 

V.  Bradley,   42   N.   Y.   316  750 

V.  Burton,  67  Barb.    (N.  Y.)   458     1421 
V.  Cincinnati    Pressed    Brick    Co.,  4 

Ohio  Dec.  270  444 

V.  Flood,    103    Mass.    474 

813.  826.  849,   1372 
V.  Harlan,   3   Lea   (Tenn.)    505  97 

V.  International   Bank,  80  111.   96       655 
V.  Parker,    21    Mass.    505  808,    861a 

v.  Pfund   (Wash.),  141  Pac.  327       835b 
V.  Rollins,  30  Iowa  412  731 

Barkhamsted    v.    Farmington,    2    Conn. 

600  22 

Barley  v.  Roosa,  13  N.  Y.  S.  209  1463 


926 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Barlow  v.  Cooper,  109  111.  App.  375 

244,  250,  1045,  1377 
V.  Gains,    8    Beav.    329  1526 

V.  McClintock,  10  Ky.  L.  894 

1337,  1612,   1618,  1635 

Barman  v.  Carhartt,   10  Mich.  338  1895 

Barnaby  v.  Parker,  53  Ind.  271  1464 

Barnard  v.  Backhous,  52  Wis.  693  249 

V.  Bruce,    21    How.    Pr.     (N.    Y.) 

360  1600a,   1604 

V.  Campau,  29  Mich.  162  165,  515,  553 
V.  Cushman,  35  III.  451  342,  1061 
V.  Duncan,    38    Mo.    170 

1873,    1889,    1901 
V.  Eaton,  2  Cush.   (Mass.)   294 

11,    15,    ISO 
V.  Harrison,  30  Mich.   8  991 

V.  Jennison,  27  Mich.  230  1117,  1128 
V.  Jersey,   39   Misc.   212  1052a 

V.  Norwich  &c.  E.  Co.,  4  Cliif.   (U. 

S.)    351  152 

V.  Norwich  &c.  R.  Co.,  2  Lowell  (U. 

S.)   608  157 

V.  Onderdonk,  98  N.  Y.   158 

1195,  1439,  1445,  1589 

V.  Wilson,  66   Gal.   251  1674 

V.  Wilson,    74    Cal.    512  136,    1656 

V.  Young,    17   Ves.    44  650 

Earned  v.  Barned,  21  N.  J.  Eq.  245 

1196,   1204 

Barnes  v.  Baker,  2  Mich.  377         824a,  830 

V.  Barnes,  24  Ky.   L.   1732  204 

V.  Barnes,  6  Vt.  388  436b 

V.  Boardman,   149   Mass.    106 

787,    817,    818,    889,    1247 
V.  Boardman,  152  Mass.  391  1244 

V.  Brown,  71  N.  Car.  507  870,  1229 

V.  Buffalo  Pitts.  Co.,  6  Idaho  519 

990,    1332 
V.  Camack,    1    Barb.    (N.   Y.)    392 

604a,  966,  990 
V.  Crockett,  4  Kans.  App.  777  296,  322 
V.  Crockett,    111   Va.   240  926 

V.  Dow,    59   Vt.    530  136,    137 

V.  Ehrmann,  74  111.  402  1777a,  1785 

V.  Fleetwood,  5  Ga.  App.  296 

1370,   1377 
V.  Kerlinger,  7  Minn.   82  1904 

V.  Lee,    1    Bibb    (Ky.)    526  1563 

T.  Long   Island    Real    Estate    Exch. 

&c.  Co.,  88  App.  Div.  83    479,  791 
V.  McClinton,  3  Pa.  St.  67  547,  562 

V.  Moore,  63  Ga.   164  1498 

V.  Morris,  39  N.  Car.  22  881 

V.  Mott,  64  N.  Y.  397  605,  724, 

874,  8-4b,  876,  877,  927a,  791,  1621 
V.  Southfield    Beach     R.      Co.,     65 

Misc.    600  722,    1576 

V.  Stoughton,  10  Hun  (N.  Y.)  14  1610 
V.  Trenton    Gas    Light    Co.,    27    N. 

J.    Eq.    33  570 

V.  Union  School  Township,  91   Ind. 

301  586,    591 

Barnet  v.  Barnet,  15  Serg.  &  R.   (Pa.) 

72  521a 

V.  Houston,  18  Tex.  Civ.  App.  134    1792 

V.  National   Bank,  98   U.    S.    555        633 


Barnett,  Ex  parte,   1   De  G.   194 


479 


Barnett  v.  Davenport,  40  111.  App.  57    78a 
V.  Griffith,   27   N.   J.    Eq.   201  487 

V.  McMillan,   176  Ala.   430         864,  865 
V.  Nelson,  46  Iowa  495  331 

V.  Nelson,    54    Iowa    41 

1122,    1126,    1521 
V.  Proskauer,    62    Ala.    486  500 

V.  Squyres  (Tex.  Civ.  App.),  52  S. 

W.    612  538,    557 

V.  Squyres,  93  Tex.  193 

464,   466,   538,   554 


Barnett 

V.  Timberlake,    57    Mo.    499  39 

V.  Williams,  31  Ky.  L.  255  242a 

V.  Wilson,    132   Ala.    375  992 

V.  Zacharias,  24  Hun   (N.  Y.)   304 

645,    845 
Barney  v.   Button,  2  Watts    (Pa.)    31     495 
V.  Little,  15  Iowa  527  488,  518,  520 

V.  McCarty,    15    Iowa   510 

516,  520,  524,  555 
V.  Myers,   28  Iowa  472  722,   1626 

Barnhart  v.   Edwards,   115   Cal.   17 

96,    367a 
V.  Greenshields,  9  Moore  P.  C.  18 

546,    589 
Barnitz  v.    Beverly,    163    U.    S.    118 

1051a,   1321 

Barnstable    Savings    Bank     ir.    Barrett, 

122   Mass.    172  824,   836,   972 

v.  Boston,    127   Mass.   254  681 

Barnum   v.    Bobb,   68   Mo.    619  1807d 

V.  Cook,   14   Mo.   App.    590  719 

V.  Phenix,   60   Mich.   388  834 

Barnwell  v.   Marion,   54   S.   Car.  223      1390 

V.  Marion;   62    S.    Car.    446  1636 

V.  Porteus,    2    Hill    (S.    Car.)    219     527 

Barr   v.    African    &c.    Church    (N.   J.), 

10   Atl.    287  641 

V.  Foster,    25    Colo.    28  824,   972 

v.  Insurance  Co.,   16  N.  Y.  267       740a 

V.  Kinard,  3   Strobh.    (S.  Car.)   73 

538,  573 
V.  Vanalstyne,    120    Ind.     590 

1067,    1156,   1421 
Barraque  v.  Manuel,  7  Ark.   516 

1371,    1373,    1426,   1578 
Barrel!    v.    Sabine,    1    Vern.    268  262 

Barrett  v.  Baker,  136  Mo.  512  547 

v.  Blackmar,   47   Iowa   565 

669,  1075,  1116,  1404,  1406,  1680 
V.  Carter,  3  Lans.  (N.  Y.)  68  521a 

V.  Davis  (Mo.),  15  S.  W.  1010  114 

V.  Davis,    104    Mo.    549  500,    547 

v.  Durbin,     106    Ark.     332  586 

V.  Eastham    (Tex.    Civ.    App.),    36 

S.    W.    1057  538 

V.  Hartley,  L.   R.   2  Eq.   789  1044 

V.  Hinckley,    124   111.   32 

11,  15,  27,  664,  667,  699,  702  716, 

787,   804,   817,   818,   819,    1048 

V.  Mitchell,   57  Vt.  297  518,   1198 

V.  Prentiss,   57  Vt.   297  518,   1198 

V.  Union  Ins.  Co.,  7  Cush.   (Mass.) 

175  408a 

Barrick  v.  Hooner,  78  Md.  253  1787 

Barringer  v.  Loder,  47  Ore.  223 

817,  835b,  838 
Barroilhet  v.  Battelle,  7  Cal.  450 

140,  166,  167,  171 
Barroll  v.  Benton,  121  Md.  174  1785,  1843 
Barron  v.  Barron,  122  Ala.   194 

66,  66a,  489,  787,  813 
V.  Kennedy,  17  Cal.  574  1196,  1198 
V.  McKinnon,    196    Fed.    933  134 

V.  Martin,    G.     Coop.     189       1163,     1166 
V.  Martin,  19  Ves.  327 

1144,    1157,   1166,   1171 
V.  Paulling,    38    Ala.    292  691,    1123 

V.  San  Angelo  Nat.  Bank  (Tex.  Civ. 

App.),   138   S.  W.    142  11 

Barrows  v.   Baughman,  9   Mich.  213 

489.    524 
V.  Paulding,   36   Ala.   292  1127 

v.  Turner,  50  Maine  127  924 

Barrowscale  v.  Tuttle,  5  Allen  (Mass.) 

377  583 

Barry  v.  Baker,  29  Ky.  L.  573  835 


GENERAL   TABLE   OF    CASES 


927 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Barry 

V.  Guild,    126    111.    439  1501,    1606 

V.  Hamburg-Bremen  F.  Ins.  Co.,  110 

N.    Y.    1  44,    265,    422,    426a 

V.  Harding,  1  Jones  &  Lat.  475  761a 
V.  Merchants'    Exch.    Co.,    1    Sandf. 

Ch.    (N.    Y.)    280  124,    124a 

V.  Snowden,   106   Fed.   571  1606 

^    V.  Stover,    20    S.    Dak.    459      791,    842 
Barson  v.  Mulligan,  191  N.  Y.  306 

44,  664,  669,  702,  824,  1116 
V.  Mulligan,   66   App.    Div.    486  715 

Barston  v.   Stone,   10  Colo.  App.  396     1774 
Barstow  v.   Beckett,   122  Fed.   140  556 

V.  Thatcher,  3  Houst.  (Del.)  32  74 
Bartel  v.  Brown,  104  Wis.  493  481a,  820 
Bartels  v.  Davis,  34  Mont.  285  71,  351 
Barth  V.   Deuel,   11   Colo.  494  62,  996 

Barthel  v.   Elias,  2   Abb.   N.   Cas.    (N. 
„Y.)    364  745 

Barthell  v.   Syverson,   54  Iowa  160 

77,  78,  164a,  279,  358,  360,  414,  415,  1134 
Bartholf  v.  Bensley,  234  111.  336 

824,    838,    1175 

Bartholomew   v.    First    Nat.    Bank,    57 

Kans.  594  877a 

V.  Hamilton,    105    Mass.   239     436b,   438 

Bartle  v.  Wilkin,  8  Sim.  238  1602 

Bartleson  v.  Munson,  105  Minn.  348 

1064,  1069,1081 
Bartlett   v.    Bartlett,    4    Allen    (Mass.) 
440  110,  114,  1777a 

V.  Bilger,  92   Iowa  732  609 

V.  Borden,  13  Bush   (Ky.)   45  664 

V.  Boyd,  34  Vt.  256  508,  1393,  1410 
V.  Cottle,   63    Cal.    366  1220 

V.  Drake,    100   Mass.    174  81a 

V.  Eddy,  49  Mo.  App.   32  153a,  814 

V.  Fellows,   47    Maine   53  1104 

V.  Franklin,  15  W.  R.  1077  890,  1071 
V.  Gale,  4  Paige  (N.  Y.)  503  708,  1935 
V.  Glasscock,  4  Mo.  62  546,  548,  586 
V.  Iowa  State  Ins.  Co.,  77  Iowa  86  408a 
V.  Johnson,  9  Allen  (Mass.)  530  1260 
V.  Jull,  28  Grant  Ch.  (U.  C.)  140  1823 
V.  McNeil,  60  N.  Y.  53  1223 

V.  Remington,   59   N.   H.   364  384 

V.  Sanborn,   64   N.    H.    70 

1241,  1242,  1285 
V.  Spicer,   75    N.   Y.    528  1716 

V.  Tarbell,  12  Allen  (Mass.)  123  889 
V.  Teah,    1    Fed.    768  1769 

V.  Varner,    56   Ala.    580 

459,   460,   554,   557,  843 

V.  Wade,    66   Vt.    629  821,   943 

V.  Wood,   32    Vt.    372  442 

Bartlett   Est.    Co.    v.    Fairhaven     Land 

Co.,  49   Wash.  58  96,  813,  817, 

824,   826,    1182,    1378 

V.  Fairhaven    Land    Co.,    56    Wash. 

437  1613,    1616,    1617 

Bartling  v.   Brasuhn,   102  111.   441 

293,  324,  335,  339 
Bartoletti    v.    Hoerner,    154    111.    App. 

336  293,  335 

Barton  v.  Anderson,  104  Ind.  578 

1396,  1587 
V.  Beatty,  28  N.  J.  Eq.  412  718a 

V.  Burbank,    114  La.  224  1414 

V.  Farmers'    &c.     Nat.     Bank,     122 

111.  352  635,  642a 

V.  Kingsbury,  43  Vt.  640  1408 

V.  Lynch,  69  Hun   1  309 

V.  May,  3  Sandf.  Ch.  (N.  Y.)  4S0 

241,  1095,  1096,  1111 
V.  Morris,   15   Ohio  408  521a 

V.  Sackett,  3  How.  Pr.  (N.  V.)  358  1464 
Bartow  v.  Cleveland,  16  How.  Pr.   (N. 

Y.)    364  1111,    1450,    1602,    1603  I 


Bartow 

V.  Cleveland,    7    Abb.  Pr.    (N.    Y.) 

339  901a 

Baruch  v.  Moore,  21   Wash.  628  1664 

Barwick  v.    Moyse,   74   Miss.    415 

630,   632,   1492 
Bascom  v.   Fox,   167   111.   App.    1  741 

V.  Smith,  34  N.   Y.   320  848 

Bascombe   v,    Marshall,    129   App,   Div. 

516  260,    265,    309 

Bashinski  v.   Swint,  133  Ga.  38       292,  328 

Baskins  v.  Calhoun,  45  Ala.  582     644,  745 

Bass  V.  Bell,  64  S.  Car.   177  335 

v.  Buker,    6    Mont.    442  177 

V.  Estill,   50    Miss.    300 

466,  488,  495,  538,  557 
V.  Wheless,  2  Tenn.  Ch.  531  459 

Bass    Foundry    v.    Gallentine,    99    Ind. 

525         147,    431,    436e,    439,    445,     1657 
Basse  v.  Galleger,  7  Wis.  442  1182a 

Bassett  v.   Bassett,   10  N.   H.  64 

71,  241,  307 
V.  Bradley,  48  Conn.  224 

755,   756,   757,    762,   763a,   764 
V.  Daniels,    136    Mass.    547 

374,    834,    835b,    836 
V.  Hathaway,    9    Mich.    28  532,   859 

V.  Hughes,    43    Wis.    319 

757,  758,  762,  763a,  764 
V.  McDonel,  13  Wis.  444  361,  533,  1467 
V.  Mason,   18   Conn.    131 

736a,    848,    950,    1228,    1567 
V.  Monte    Christo    Mining    Co.,    15 

Nev.  293  125a,  1207 

V.  Nosworthy,  Finch  102  555 

V.  Swarts,  17  R.  I.  215  609 

V.  Wood,  9   N.  Y.   S.   79 

586,    589,    593 
Bassick    Min.    Co.    v.    Davis,    11    Colo. 

130  554 

Bastien  v.  Barras,  10  N.  Dak.  29  609 

Bastin   V.    Schafer,    15    Okla.    607  71 

Batchelder  v.  Blake,  70  Vt.  197     917,  974a 

V.  Brickell,    75    Cal.    373  1600a 

v.  Hutchinson,    161    Mass.    462  609 

V.  Rand,    117   Mass.    176  487 

V.  Randolph,    112    Va.    296 

258,  278,  318,  335 
V.  Robinson,  6  N.  H.  12  1265,  1269 
V.  Taylor,   11   N.   H.    129  1511 

Batcheller  v.   Batcheller,   144  111.   471 

260,    265 
V.  Pratt,   10   Cush.    (Mass.)    185        1285 
Batchelor  v.  Middleton,  6  Hare  75 

1164,  1168,  1173,  1419 
V.  Richardson,    17    Ore.    334  483 

Bateman  v.  Backus,  4  Dak.  433  464 

V.  Burr,    57    Cal.    480  1769 

V.  Davis,  3  Madd.  98  1777d 

V.  Miller,   118  Ind.   345  1334 

Bates  v.  Am.  Mtg.  Co.,  37  S.  Car.  88     113 
V.  Bailey,  57  Ala.  73  464 

V.  Boston    El.    R.    Co.,    187    Mass. 

328  708 

V.  Boston    &c.     R.    Co.,    10    Allen 

(Mass.)    251  128 

V.  Childers,    5    N.   Mex.    62  195 

V.  Coe,    10    Conn.    280  22,    135 

V.  Com.  Ins.  Co.,  13  Ohio  Dec.  851  426 
V.  Conrow,  11  N.  J.  Eq.  137  1144,  1194 
V.  Equitable  Ins.   Co.,  10  Wall     U. 

S.)    33  408 

V.  Frazier,  27  Ky.   L.    576  538 

V.  Norcross,    14    Pick.    (Mass.)    224 

523,    541 
V.  People's  &c.   Assn.,   42   Ohio   St. 

655  955,  1080 

V.  Ruddick,  2    Iowa   423 

1047,  1090,  1425.  1626 


938 


GENEEAL   TABLE   OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442cj  3,  U  1443-1940.] 


Batesville    Institute    v.    Kauffman,    18 

Wall.    (U.    S.)    151  817 

Batey  v.   Woolfolk,  20  La.  Ann.   385 

456,  514a 
Bath  V.  Miller,  51  Maine  341  154,  160 
Bathgate  v,  Haskin,  59  N.  Y.  533 

1434,  1496 
V.  Haskin,  63   N.   Y.  261  1602 

Batjer  v.    Roberts    (Tex.   Civ.   App.), 

148  S.   W.  841  1359,  1444 

Batre  v.  Auze,  5  Ala.   173  1404 

Batte  V.   Stone,  4  Yerg.    (Tenn.)    168    494 
Battelle   v.    New   York,   N.    H.   &c.    R. 

Co.,  211   Mass.   442  537a 

Battenhausen  v.   Bullock,    11    111.   App. 

665  344,  515,  531,  966 

Batterman  v.  Albright,  44  Hun  622     1378 
V.  Albright,  122  N.  Y.  484 

697,    1427,    1436,    1658 
Battershall   v.  Davis,  23  How.  Pr.    (N. 

Y.)    383  1653,    1666 

Battison  v.  Hobson,  2  Ch.  403  527 

Battle   V.    Carter,   44   Tex.    485  1679 

V.  Street,    85    Tenn.    282  283 

Batts  V.    Scott,   37  Tex.   59  1792 

Batty  V.  Snook,  5  Mich.  231  244,  246, 

251,  340,  711,  719,  1045 
Bauer  v.    Pierson,   46    Cal.   293  560 

Bauer   Grocer    Co.    v.    Zelle,    172   111. 

407  1321 

Baugher  v.   Merryman,   32   Md.    185 

250,   251,   267,  279,  299 
V.  Woollen,  147  Ind.   308 

515,  516,   1425 
Baum  V.  Tonklin,  110  Pa.  St.  569 

678,  1225 
Baumgarten    v.   Mitchell,   10   Cal.   App. 

48  1589d 

Baumgartner  v.  Corliss,  115  Minn.  11 

302,  342a,  1060 
v.  Peterson,    93    Iowa    572      481a,    956 
Bausemer  v.   Mace,   18  Ind.  27     1852,   1854 
Bausman  v.  Eads,  46  Minn.  148 

989,   1898,   1922 
V.  Kelley,  38  Minn.   197         1674,   1785, 
1787,  1789,  1829,  1885 
Bautz  V.  Adams,   131  Wis.    152 

481a,  814,  820,  964a 

Bavemore  v.    Mullins,    52   Ark.    207       322 

Bax  V.   Hoagland,    13    Nebr.    571  1347 

Baxley   v.    Baxley,    117    Ga.    60  494 

Baxter  v.   Bickford,  201   Mass.   495       537a 

v.  Blodgett,    63    Vt.    629  1590 

V.  Bush,   29    Vt.    465  192 

V.  Child,  39  Maine  110  251,   1039 

v.  Dear,  24  Tex.   17  244,  246 

v.  First  Nat.   Bank,  85  Tenn.   33     1879 

V.  Ft.    Payne   Co.,    182   Ala.   249 

1383,  1386,  1397,  1471 
V.  Little,  6  Mete.    (Mass.)    7  964a 

V.  Mclntire,  13  Gray   (Mass.)    168 

351,  352,  924,  1295 
V.  Middleton,  1  Ch.  313  (1898)  585 
v.  Pritchard,   122    Iowa   590  264 

V.  Roelofson,     3     Ohio     Dec.     (Re- 
print)   250  838 
V.  Smack,    17    How.    Pr.     (N.    Y.) 

183  824a,  830,  1351,  1432 

V.  Willey,  9  Vt.  276    251,  317,  326,  328 

Bay  V.  Kearns,  4  Britt.  Col.  536  525 

V.  Posner,    78    Md.    42  63 

V.  Williams,  112  111.  91  575,  752, 

758,  759,  761,  762,  763a,   1201 

Bayard    v.    McGraw,    1    Bradw.    (111.) 

134  878,    1397 

Bayer  v.  Phillips,  17  Abb.  N.  Cas.   (N. 
Y.)  425  1390 


Bayles  v.  Grossman,  5  Ohio  Dec.  354     384 
v.  Husted,   40   Hun    (N.    Y.)    376 

793,   1087 
v.  Young,   51   111.    127  540 

Bayless  v.   Glenn,   72   Ind.   5 

817,    1334,    1462 
Bayley  v.  Bayley,  5  Gray  (Mass.)  505 

242,  244,  246,  250,  251,  253, 

257,  513,  1039 

v.  Williams,    4    Gift.    638  626 

Bayliss  v.   Bussey,  5   Maine   153  985 

Bayly  v.  McKnight,  19  La.  Ann.  321    1377 

v.  Muehe,   65   Cal.   345  1414 

Baynard  v.    Woolley,  20   Beav.   586 

179,  181,  183 
Bayse  v.  McKinney,  43  Ind.  App.  422  95 
Bay  View  Land  Co.  v.  Myers,  62  Minn. 

265  911,   1857 

Baze  V.   Asper,   6  Minn.   220  495 

Bazelman    Lumber    Co.    v.    Hinton,    79 

Nebr.    313  1456 

Bazemore  v.  Mullins,  52  Ark.  207  711 

Beach  v.  Allen,  7  Hun   (N.  Y.)   441       788 

V.  Clark,   6  Conn.   354  22 

V.  Cooke,  28  N.  Y.  508  990,  1052 

1093,    1095,    1096,    1105,    1108, 

1108a,  1566 

V.  Miller,  130  111.  162  124b 

V.  Osborne,    74    Conn.    405      343,    367, 

523,    524,    527,    538 

V.  Peabody,  188  111.  75  1390 

V.  Royce,  1  Root   (Conn.)  244  703 

V.  Shaw,    57    111.    17  1064 

V.  Waite,   21   Cal.    App.    304 

741,  755,  1372,  1404 
V.  Wakefield,   107  Iowa  567 

127,  152,  155 
Beacham  v.   Gurney,  91   Iowa  621  871 

Beacon    Hill    Land    Co.    v.    Bowen,    33 
R.  I.  404  1356.  1839,  1840,  1841, 

1845,    1874,    1909,    1915 
Beal    v.    Arnold,    1    Ky.    L.    (abstract) 
403  584 

V.  Blair,    33    Iowa    318  1771,    1785, 

1834,   1838,    1881,   1895 
v.  Congdon,  75   Mich.   77  987 

V.  Gordon,   55    Maine  482  586 

v.  Stevens,   72   Cal.   451  814,   962 

V.  White,    28    Minn.    6  633 

Beall    V.    Barclay,    10    B.    Mon.    (Ky.) 
261  1090 

v.  Beall,  67  Ore.  33  311f,  324,  335 

Beall  Co.  v.  Weston,  83  S.  Car.  491 

137,   1654 

Beals  V.  Clark,  13  Gray   (Mass.)    18       629 

V.  Cobb,   51   Maine  348  1100 

v.  Hale,   4   How.    (U.    S.)    37  456 

v.  Neddo,  2   Fed.  41  834,   836,   1487 

Beaman  v.  Whitney,  20  Maine  413         166 

Beamer  v.  Freeman,  84  Cal.   554  462 

Bean  v.  Atlantic  &c.  E.  Co.,  58  Maine 

82  421 

V.  Bean,  28  S.  Car.  607  917 

V.  Boothby,  57  Maine  295 

850,    856,    1393 
V.  Brackett,  35   N.   H.   88  1111 

V.  Heron,    65    Minn.    64  1516 

v.  Mayo,   5    Maine  89  1289 

v.  Pearce,  151   Ala.   165  1075 

v.  Smith,  2  Mason  (U.  S.)  252 

557,    559 

V.  Venable,  27  Ky.  L.  927  1104 

V.  Whitcomb,  13  Wis.  431       1556,   1567 

Bear  v.  Koenigstein,  16  Nebr.  65  737,  740b 

V.  Whisler,   7   Watts    (Pa.)    144  196 

Bearce   v.    Barstow,    9    Mass,    45  745 

Beard  v.   Bliley,   3   Colo.   App.   479 

1805.  1807 


GENERAL   TABLE    OF    CASES 


939 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Beard 

V.  Fitzgerald,    105    Mass.    134 

1090,    1092,    1621,    1631,    1936 
V.  Morris,  14  Ky.  L.   97  1637,  1637a 

V.  Smith,    71    Ala.    568  1687,    1693 

Beard  Bros.  Co.  v.  Daughdrill,  102  Miss. 

480  1052a 

Beardslee  v.  New  Berlin  Light  &c.  Co., 

207  N.  Y.  34  1654 

Beardsley  v.  Day,  52  Minn.  451  493 

V.  Ontario  Bank,  31    Barb.    (N.  Y.) 

619  452 

V.  Tuttle,    11    Wis.    74  537,    947 

Bear  Lake  &c.  R.   Co.  v.  Garland,  164 

U.   S.    1  154,   157,   158 

Bearss  v.   Ford,   108   111.    16  7,  244, 

246,  250,  251,  260,  264,  267, 

273,  277,  293,  322,  1039 

Beasley    v.     Henry,     6     Bradw.     (111.) 

485  608 

Beatie  v.   Butler,   21    Mo.    313        538,   589, 
1775,    1792,    1854,   1898,   1899 
Beattie  v.  Crewdson,  124  Cal.   577 

554,  556,  586 
V.  Dickinson,  39  Ark.   205  191 

V.  Whipple,   154   111.   273  526 

Beatty  v.   Brummett,  94   Ind.   76 

164a,   294,    331,    332 

V.  Clark,   20    Cal.    11  188 

V.  Clement,    12    La.    Ann.    82     482,   824 

V.  De  Forrest,  27  N.  J.  Eq.  482     1663a 

V.  O'Connor,  5  Ont.  731        ,1924 

Beaty  v.  Hood,  229  111.  562         103 

V.  Shaw,  13  Ont.  21  966 

Beaubien  v.  Hindman,  38  Kans.  471       591 

Beauce  v.  Muter,  5  Moore  P.  C.  69  573 

Beauchamp  v.  Leagan,  14  Ind.  401         1577 

V.  Parrish  (Tex.  Civ.  App.),  148  S. 

W.   333  1093a 

Beaufort  &c.  Lbr.   Co.  v.  Dail,  111  N. 

Car.   120  1658 

V.  Dail,  112  N.  Car.  350  841 

IBeaupre   v.    Dwyer,   43    Minn.   485  429 

'Beaver  v.   Frick  County,  53  Ark.   18       510 

V.  Slanker,   94   111.    175  63,   491, 

501,   874c,   881,   1464 

Beaver    Flume    &c,    Co.    v.    Eccles,    43 

Ore.  400  684 

Beavin  v.   Gove,   102   Mass.  298 

1273,  1277,  1287,  1341 
Bebber  v.  Moreland,  100  111.  App.  198  838 
Bebee  v.  Bank,  1  Johns.   (N.  Y.)    529 

843,   844 
Bechstein  v.  Schultz,  45  Hun   (N.  Y.) 
191  1634 

V.  Schultz,   120   N.   Y.    168  1634 

Bechtel  v.    Weir,    152    Cal.   443 

1616,  1633,  1672,  1674 
Beck  V.  Allison,  56  N.   Y.  366  1709a 

V.  Kallmeyer,   42   Mo.   App.   563  141 

V.  Louisville   &c.    R.    Co.,    65    Miss. 

172  681 

V.  McKibben,   63   Nebr.   413  1611a 

V.  Ruggles,   6  Abb.   N.    C.    (N.   Y.) 

69  1083 

V.  Uhrich,   16  Pa.   St.  499  5S6,  1635 

V.  Uhrich,    13    Pa.    St.    636  556 

Beckel  v.  Petticrew,  6  Ohio  St.  247  496 

Becker  v.  Bluemel,  129  Wis.  491  917 

V.  Boon,  61   N.  Y.   317  899 

V.  Eddy,    149  App.   Div.   211  716 

V.  Howard,  75  Wis.  415  268,  279e, 

320,  324,  335,  341,  714, 

1406a,    1411 

V.  Lough,   14  N.   Dak.   81  1053 

V.  McCfrea,  119  App.  Div.  56  1158 

V.  McCrea,  149  App.  Div.  211  715 

V.  McCrea,    193    N.    Y.    423 

13,  44,  673,   1052a,   1147 

59 — Jones  Mtg. — ^Vol.  III. 


Becker 

V.  McCrea,   48   Misc.    341 


669,   715 

499 


V.  Quigg,    54    III.    390 
V.  Stroeher,    167    Mo.    306  541,    583 

Beckett  v.  Allison,  188  Pa.  St.  279 

314,  335 

V.  Cordley,   1   Bro.   C.   C.  353  555 

V.  Dean,    57    Miss.    232  701 

Beckford  v.  Wade,  17  Ves.  87       1144,  1203 

Beckham  v.  Scott  (Tex.  Civ.  App.),  142 

S.  W.  80  192 

Beckman   v.    Noble,   115   Mich.   523  121 

v.  Sikes,  35  Kans.  120  30,  697,  1658 

v.  Waters,   161   Cal.   581 

20,   264,    288 
V.  Wilson,  61  Cal.  335  271 

Beckwith  v.  Carroll,  56  Ala.  12  1521 

v.  Hartford    &c.    R.    Co.,   29    Conn. 

268  74,   1141 

V.  Seborn,   31    W.    Va.    1  680,    713 

V.  Windsor     Mfg.     Co.,     14     Conn. 

594  127,  1187,  1471 

Bedell   v.    Hoffman,    2    Paige    (N.    Y.) 
199  1097 

V.  McClellan,  11  How.  Pr.   (N.  Y.) 

172  1801,  1802,  1805 

V.  New  Eng.   Security  Co.,  91   Ala. 

325  1923b 

Bedford  v.  Burton,  106  U.  S.  338  197 

V.  Tupper,   30   Hun    (N.   Y.)    174 

504,  515,  516,  517,  518 
Beebe  v.  Bahr,  84  Nebr.   191  1347 

V.  Buxton,  99  Ala.   117  1322 

V.  Richmond  Light  &c.  Co.,  13  Misc. 

737  126a,    161 

V.  Wisconsin     Mtg.     &c.     Co.,     117 

Wis.  328  60,  164a,  248,  279c, 

320,   331,    552     1100 
Beecher  v.  Ackerman,   1  Abb.  Pr.    (N. 
S.)    (N.  Y.)   141  990 

V.  Ireland,  46  Kans.  97  1477 

v.  Lewis,  84  Va.   630  1711 

V.  Marquette   &c.    Rolling  Mill   Co., 

40    Mich.    307  1522 

V.  Stephens,  25    Minn.    146  1835 

V.  Stevens,   43    Conn.    587  120 

Beekman  v.   Frost,   18  Johns.    (N.  Y.) 

544  364,   515, 

516,  524,  531,  1095 

V.  Gibbs,  8  Paige   (N.  Y.)    511 

1610,  1616,  1688 
V.  Hudson  River  R.  Co.,  35  Fed.  3     330 
Beekman  Fire  Ins.  Co.  v.  First  M.   E. 

Church,  29  Barb.  (N.  Y.)  658      357,  1690 
Beeler    v.    C.    C.    Mercantile    Co.,    81 

Idaho   644  436b 

Beeman  v.   Cooper,   64  Vt.   305 

545,   547,   571 

Beers  v.   Broome,  4  Conn.   247     608,    1057 

V.  Hawley,  2   Conn.  467  608 

V.  Hawley,  3  Conn.  110  805,  1469a 

Beeson  v.   Green,  103  Iowa  406 

575,  752,  759,  762,  768 
Beevor  v.  Luck,  L.  R.  4  Eq.  537  1083 

Began  v.  O'Reilly,  32  Cal.   11  65 

Begbie  v.   Fenwick,  L.   R.   8  Ch.  App. 

1075  435 

Begein  v.  Brehm,   123  Ind.   160  523 

Begnaud  v.  Roy,  21  La.  Ann.  624  822 

Behrens  v.  Crawford,  32  Ky.  L.   1281     594 
Beidelman  v.  Koch,  42  Ind.  App.  423 

244,  258,  261,  264,  265, 
278,    294,   324 
Beindorff  v.  Kaufman,  41  Nebr.   824       625 
Beiseker    v.     Svendsgaard     (N.    Dak.), 

149  N.  W.  352  1805 

Beisel  V.  Artman,  10  Nebr.  181     1179,  1347 
Beitel  v.   Dobbin   (Tex.  Civ.  App.),  44 
S.   W.   299  1846 


930 


GENERAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Belbaze  v.   Ratto,  69  Tex.   636       463,   504 
Belch  V.  Harvey,  3  P.  Wms.  287n  1144 

Belcher,  Ex  parte,  4  Dea.  &  Chit.  703    436 
Belcher  v.  Chambers.  S3  Cal.  639  1716 

V.  Costello,    122    Mass.    189  817 

V.  Knowlton,    89    Maine   93  1306 

Belden  v.  Meeker,  47  N.  Y.  307 

479,   480,   814 
Belding    v.    Manly,   21   Vt.    550 

606,   817,  821,   822,   1699 
Belding  Sav.  Bank  v.  Moore,  118  Mich. 

150  527 

Belford  v.  Woodward,  158  111.  122  637 

Belieu    v.    Card    (Nebr.),    145    N.    W. 

976  262 

Belinski    v.    National    Brew.    Co.,    124 

111.   App.   45  293,   355 

Belk   V.    Fossler,   49    Ind.   App.   248 

864,   865 
Belknap  v.  Dennison,  61  Vt.  520 

848,  856,  870,  871 
V.  Gleason,  11  Conn.  160  1203,  1204 

Belknap  Sav.  Bank  v.  Lamar  Land  &c. 

Co.,    28    Colo.    326  1526a 

Bell  V.  Banks,  3  Man.  &  G.  258  862 

v.  Bell,    174    Ala.    446  204,    666 

V.  Bell,   133   Mo.   App.    570 

113,   113a,  611 
V.  Birdsall,    19    How.    Pr.    (N.    Y.) 

491  1664 

V.  Blair,   65    Miss.    191  138 

V.  Carter,  17  Beav.   11  281 

V.  Cassem,    158    III.    45  463 

V.  Castleberry,    96    Ark.    564  500 

V.  Chicago  &c.  R.  Co.,  34  La.  Ann. 

78f  154,    583 

V.  Clark,    71    Miss.    603  118 

V.  Clark,   38   Pa.    Sup.   Ct.   365  907 

V.  Coffin,  2   Kans.   App.   337  947 

V.  Corbin,   136  Ind.  269  1334 

V.  Davis,   75    Ind.    314  553 

V.  Day,    32    N.   Y.    165  642 

V.  Diesem,   S6   Kans.    364 

583,  1336,  1653,  1654 
V.  Dingwell,  91  Nebr.  699  102b 

V.  Engvolsen,    64    Wash.    33  71,    73 

V.  Evans,    10    Iowa   353  464,   499 

V.  Farmers'    Bank,    11    Bush    (Ky.) 

34  84,  85,  502 

V.  Fergus,    55    Ark.    536  646 

V.  Fleming,  12  N.  J.  Eq.   13 

352,  364,  368,  530 
V.  Gilmore,  25  N.  J.  Eq.  104  1720 

V.  Gittere,   14  N.   Y.   St.   61  585 

V.  Groves,    20    Wash.    602  487 

V.  Hall,    76    Ala.    546  1414 

V.  Hammond,   2    Leigh    (Va.)    416     726 
V.  Hobaugh,   65   Ind.    598  1218 

V.  Leggett,  7   N.   Y.    176  249,  618 

V.  Lent,    24    Wend.    (N.    Y.)    230      634 
V.  Lesbmi,    66    How.    Pr.    (iST.    Y.) 

385  1496 

V.  McDuffie,   71    Ga.   264  189 

V.  McGrady,  32   Ga.  257  761c 

V.  Mayor,  10  Paige   (N.  Y.)   49 

44,  1116,  1127,  1141,  1420, 
1421,  1693 
V.  Morse,   6  N.   H.    205     789.   804,   808 
V.  New  York,  10  Paige   (N.  Y.)   49 

470,  1933 
V.  Nimmo,  5  McLean  (U.  S.)  109  842 
V.  Omaha      Sav.      Bank,      1      Nebr. 

(Unoff.)    88  1633 

v.- Pate,   47   Mich.   468  1445 

V.  Pelt,    51    Ark.    433  167,    168 

V.  Plate,   47   Mich.    468  1439 

V.  Pleasant,    145    Cal.    410  554 

V.  Radcliff,  32  Ark.   645  377 


Bell 

V.  Shiver    (Ala.),   61    So.    881 

244,  260,  265,  269 
V.  Shrock,  2   B.   Mon.    (Ky.)    29 

1378,    1427 
V.  Simpson,    75    Mo.    485  817,    819 

V.  Southern  Home  Bldg.  &c.  Assn., 

140  Ala.  371  638 

V.  Taylor,  14  Kans.  277  1618 

v.  Tenny,  29   Ohio   St.   240  848 

V.  Thomas,   2   Iowa   384  538 

V.  Thompson,    147    Cal.    689  1668 

557,    559,    589,    594,    597,    598 
V.  Twilight,    18    N.    H.    159 
V.  Twilight,  22  N.  H.  500  525,  574, 

576,  591,  593,  826,  1749,  1789,  1792 
V.  Tyson,    74    Ala.    353  547 

v.  Ward,    10   R.    I.    503  1496 

v.  Webb,  2  Gill  (Md.)  163  1884 

v.  Wilkinson,  65  Ala.  477  989 

V.  Williams  (Tex.),  56  S.  W.  774     1821 
v.  Woodward,  34  N.   H.  90 

787,  848,  868,  913 

Bellamy  v.  Erickenden,  2  Jo.  &  Hem. 

137  409,  420,  1135 

V.  Cockle,  18  Jur.  465  1572 

v.  Sabine,   1   De  G.   &  J.    566  583 

Bellas  v.   Lloyd,  2  Watts   (Pa.)    401 

524,    574 
v.  McCarty,   10  Watts    (Pa.)    13         556 
Belleville   Sav.   Bank   v.   Reis,    136   111. 
242  848,    865,    871a,    872,    933 

V.  Southern    Coal   &c.    Co.,    173    111. 

App.  250  524,  1384,  1385 

Belloo  V.  Davis,  38  Cal.  242  357 

v.  Rogers,   8   Cal.    123 

1404,    1414,  1573,   1653 
Belloni  v.  Freeborn,  63  N.  Y.  383 

749,   769 
Bellows  V.  Railroad,  59  N.  H.  491  1241 

V.  Stone,    18   N.    H.    465  1104 

Bell  Silver  &  Copper  Min.  Co.  v.  First 

Nat.   Bank,   156  U.   S.   470  1840 

Bellune    v.    Wallace,    2    Rich.    L.    (S. 

Car.)    80  1472 

Bell-Wayland    Co.    v.     Miller-Metscher 

Co.,  39  Okla.  4  877 

Bell  &c.  Co.   V.   Kentucky  &c.   Co.,  20 

Ky.  L.  1089  126a,  127,  907 

Belmont  v.  Coman,  22  N.  Y.  438     736,  738, 

741,  743a,  748,  749,  751.  752, 

1712,  1713 

V.  O'Brien,    12    N.    Y.    394  915 

Belmont  (^o.   Branch  Bank  v.  Price,  8 

Ohio    St.    299  1184 

Belmont    M.    &c.    Co.    v.    Costigan,    21 

Colo.   471  21 

Belote  V.   Morrison,  8  Minn.  87 

277,  282,  302,   1447a 
Belt  V.  McLaughlin,  12  Mo.  433  762 

Belter  v.  Lyon,  13  Daly  (N.  Y.)  422     1648 
Belton  V.  Avery,  2  Root  (Conn.)   279 

289,    1060 
V.  Summer,    31    Fla.    139  1418 

Beltram  v.  Villere  (La.),  4  So.  506         680 
Belvin   v.    Raleigh   Paper   Co.,    123    N. 

Car.    138  436b,  439 

Bement  v.   Plattsburgh  &c.  R.  Co.,  47 

Barb.    (N.   Y.)    104  452 

Bemis  v.  Call,   10  Allen    (Mass.)    512 

850,  858,  864,  867,  922 
V.  First   Nat.   Bank,   63.  Ark.    625      429a 
V.  Williams  (Tex.),  74  S.  W.  332     1774 
Bend  v.   Susquehanna   Bridge  &c.   Co., 

6  Har.  &  J.   (Md.)   128  299 

Bender  v.  Crawford,  33  Tex.  745  1193 


GENEBAL   TABLE   OF    CASES 


931 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Bender 

V.  George,   92   Pa.    St.   36  876 

Bendey  v.  Townsend,   109  U.   S.  665 

635,  813,  826,  1372,  1375a,  1606 
Bendheim  v.  Morrow,  9  App.  Div.  617  957 
Bendon  v.  Parfit,  74  Wash.  645  586 

Benedict  v.   Arnoux,   K4   N.   Y.   715 

560,    S«6 
V.  Gammon    Theological      Seminary, 

122   Ga.    412  1674 

V.  Oilman,  4  Paige   (N.  Y.)   58         1069, 
1075,  1084,  nil,  1127,  1128,  1395, 
1430,   1546,   1551,   1558,   1568,  1602 
V.  Hunt,  32  Iowa  27  754 

V.  Marsh,  127  Pa.  St.  309  431,  436 
V.  Mortimer  (N.  J.),  8  Atl.  515  1550a 
V.  Olson,    37    Minn.    431  114 

V.  Roome,   106  Mich.   378  626 

V.  Warriner,   14   How.   Pr.    (N.   Y.) 

568  1599,  1603 

Benefiel  v.  Aughe,  93  Ind.  401  1334 

Benham    v.    Keane,    1    Johns.    &    Hem. 

685  539 

V.  Rowe,   2   Cal.   387     1132,'  1876,   1886 

Benhard    v.    Darrow,    Walker    (Mich.) 

519  1663,    1663a 

Benicia    Agricultural    Works    v.    Estes 

(Cal.),   32    Pac.    938  249,    618 

Benjamin  v.   Birmingham,   50  Ark.   433   762 
V.  Cavaroc,  2  Woods   (U.   S.)    168 

1338,    1443 
V.  Elmira  Jeff.  &c.  R.  Co.,  49  Barb. 

(N.   Y.)    441  152,   156 

V.  Loughborough,  31  Ark.  210  1797 

Benjamin,    Succession   of,  39   La.   Ann. 

612  32,   488 

Benjamin   Bank  v.   Doherty,  29   Wash. 

233  1363 

Benkendorf  v.   Vincenz,   52   Mo.  441 

1835,  1857,  1859 
Benneson  v.   Bill,  62   111.   408  1516 

V.  Savage,    130   111.    352      653,   942,    1190 
Bennett,   Ex  parte,    10  Ves.    381  1878 

Bennett,  In  re,  2  Hughes  (U.  S.)   156  1528 
Bennett,    In    re,    12    Nat.    Bankr.    Reg. 

257  772a 

Bennett  v.  Austin,  81  N.  Y.  308     1351,  1635 
V.  Bates,  94  N.  Y.  354         736,  744,  751, 
758,  842,  917,  1141,  1303,  1492 
V.  Bennett,   137  Ky.   17  297 

V.  Brundage,  8  Minn.  432  1873,  1874 
V.  Calhoun  Loan  &c.  Assn.,  9  Rich. 

Eq.    (S.    Car.)     163  464, 

467,    729,    1403,    1411,    1442 
V.  Conant,    10   Cush.    (Mass.)    163 

1254,    1258,    1259,    1261 
V.  Cook,  5  Thomp.  &  C.   134  1139 

V.  Ellis,  13  S.  Dak.  401  1215,  1352a 
V.  First    Nat.    Bank,    117    111.    App. 

382  622 

V.  Fooks,  1  Nebr.  465  467 

V.  Hadsell,  23   N.  J.   Eq.    174  842 

V.  Harrison,    115   Minn.    342  164 

V.  Healey,    6    Minn.    240  1855 

V.  Hotchkiss,  20  Minn.  165  583,  585 
V.  Keehn,  57  Wis.  582  159,  574,  746 
V.  Matson,   41    III.    332  1661,    1666 

V.  Mattingly,  110  Ind.   197 

1404,  1442,  1491 
V.  Mutual  F.  Ins.  Co.,  100  Md.  337  423 
V.  Robinson,.  27  ;Mich.    26 

336,   339,   597,   598 
V.  Shipley,   82    Mo.    448  497 

V.  Solomon,    6    Cal.    134  788,    817 

V.  Stevenson,   S3   N.   Y.    508 

76,  1185,  1447a 


Bennett 

V.  Taylor,  5   Cal.   502  1469a,   1487 

V.  Union  Bank,  5  Humph.    (Tenn.) 

612  51,  250,   1769 

V.  United    States    Land      &c.      Co., 

(Ariz.),    141    Pac.    717      523,    1367 
V.  Williams,  5  Ohio  St.  461  584 

V.  Wolverton,   24   Kans.   284  296 

Bennett  Lumber  Co.  v.  Martin,  132  Ga. 

491  456 

Bennett's  Estate,  In   re,   168   111.   658 

244,  245,  264 
Bennock   v.    Whipple,    12    Maine   346 

245,   246 
Benseick  v.  Cook,   110  Mo.    173 

678a,  750,  1635,  1652,  1887 
Bensimer  v.   Fell,  35   W.  Va.   15  166 

Bensley  v.  Bartholf,  137  111.  App.  420 

824,   1450 
V.  Homier,    42    Wis.    631  644 

Benson  v.  Bunting,  141  Cal.  462 

1070,  1080a,  1094 
V.  Callaway,    80   Ga.    230  504 

V.  Green,    80    Ga.    230  516 

V.  Markoe,   37   Minn.   30  969 

V.  Markoe,   41    Minn.    112 

1787,  1789,   1798 
V.  Maxwell,    10    Sad.    (Pa.)    380 

604a,  627 
v.  Maxwell,   105   Pa.   St.  274  627 

V.  Reinschagen,  75  N.  J.  Eq.  358 

906,  907,  908,  1633 
V.  San  Diego,  100  Fed.  158  684,  695a 
V.  Stewart,   30   Miss.   49 

1192,   1194,   1208,   1210 
V.  Tilton,  58  N.  H.   137  917,  1298 

Bent  V.    Coleman,   89    111.   364 

489,  490,   578 
Bentley,  Ex  parte,  2  M.,  D.  &  De  G. 

591  439 

Bentley  v.  Bates,  4  Y.  &  C.  Exch.  182  1063 
V.  Beacham,   91    Md.   677  1639 

V.  Callaghan,  79  Miss.  302  672,  703 

v.  Gardner,  45  App.   Div.  216  575 

V.  Long,    1    Strobh.    Eq.    (S.    Car.) 

43  874a 

V.  O'Bryan,  111  111.  53  293,  324 

V.  Phelps,  2  Woodb.  &  M.    (U.   S.) 

426  274,  285,   324,   335 

V.  Vanderheyden,   35    N.    Y.    677 

727,  768a,  976,  983 
V.  Whlttemore,   18  N.  J.   Eq.   366 

661,  969 
Benton  v.  Barnet,  59  N.  H.  249  1460 

V.  Baxley,   90   Ga.   296  82 

V.  Czarlinsky,    101    Mo.    275 

672,    703,    1804 
V.  Jones,    8    Conn.    186  282,    289 

V.  Kent,  61  N.  H.  124  1081 

V.  McFarland,    26    Vt.    610        464,    467 
V.  Nicoll,    24    Minn.    221 

244,  246,  511,  513,  722 
V.  Shreeve,  4   Ind.  66  1380,  1670 

V.  Sumner,   57   N.    H.    117  307,   380 

V.  Wood,    17    Ind.    260  1334,    1618 

V.  Woolsey,    12   Pet.    (U.    S.)    27       465 
Benton    Land   Co.   v.    Zeitler,    182   Mo. 

251  664,  774,  1783 

Benton-Shingler   Co.   v.    Mills,    13    Ga. 

App.    632  357,   364,    366 

Bent-Otero  Imp.   Co.  v.  Whitehead,  25 

Colo.    354  21 

Berberick    v.    Fritz,    39    Iowa    700  295 

Bercaw  v.  Cockerill,  20  Ohio  St.  163 

504,  539,   575 


933 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Berdan  v.   Sedgwick,  44  N.  Y.   626 

644,   750 
Berdell    v.    Berdell,    33    Hun    (N.    Y.) 

535  255,  719,  1060 

Beresford   v.    Ward,    1    Disney    (Ohio) 

169  704,  822a 

Bergan  v.  Jeffries,  80  Ala.  349  1447a 

Bergdoll  v.  Sopp,  232  Pa.  21  348,  357 

Bergen  v.  Bennett,  1   Caines  Cas.    (N. 

Y.)   1  826,   1054,   1767,   1787, 

1792,    1881,    1882,    1885 

V.  Carman,  19   N.  Y.    146  1688 

V.  Johnson,    21    Idaho    619 

265,    292a,    335,    1093,    2046 
V.  Snedeker,    8    Abb.    N.    Cas.    (N. 

Y.)     50  1688 

V.  Urbahn,  83   N.  Y.   49 

805,    1455,    1469a 
Bergen    Savings    Bank   v.    Barrows,   30 

N.   J.    Eq.   89  728,   835b 

Berger  v.  Hiester,  6  Whart.  (Pa.)  210    953 
Bergeron  v.   Richardott,   55   Wis.   129 

568,   590 
Bergman  v.  Blackwell  (Tex.  Civ.  App.), 
23   S.  W.  243  576 

V.  Bogda,    46    111.    App.    351     515,    531 
V.  Fortescue,  74  N.  J.  Eq.  266 

826,  1182,  1186,  1378,  1581c 
V.  Inman,   43    Ore.    456  583 

Bergstrom  v.  Johnson,  111  Minn.  247 

574,    578 
Berhends   v.    Sutherland,   4   Alaska   61 

1322a 
Berkeley  v.  Lamb,  8  Nebr.  392  1638 

Berkeley   Bank   of   Savings   &c,   Co.   v. 

Miller,  23  Cal.  App.  315  1442a,  1606 

Berkshire  L.  I.  Co.  v.  Hutchings,   100 

Ind.    496  752,   762,    763 

Berlack  v.  Halle,  22  Fla.  236         24,  1440 
Berlin  v.  Melhorn,  75  Va.  639  1638 

Berlin    Bldg.     &c.    Assn.    v.    Clifford, 

30  N.  J.  Ep.  482  1605 

Berliner  v.  Piqua  Club  Assn.,  32  Misc. 

470  436,    444,    446 

Bernard  v.  Benson,  58  Wash.  191  557 

V.  Brown,  7  Nebr.  449  667 

V.  Norton,  10  L.  T.  (N.  S.)  183  898 

V.  Shemwell,  139  N.  Car.  446  1404 

Bernardy  v.  Colonial  &c.  Mtg.  Co.,  20 

S.  Dak.  193  '  314a,  528 

Berney  v.  Sewell,  1  Jac.  &  W.  647 

11,  1519,  1523,  1525 
Bernhard  v.  Hovey,  9  Kans.  App.  25  1616 
Bernhardt  v.  Lymburner,  85  N.  Y.  172 

1351,    1609,    1621,    1622,    1623 
Bernheim  v.  Talbot,   54  Ore.   30  97 

Bernheimer    v.    Adams,    70    App.    Div. 

114  439 

Bermer  v.  Becker,  37  Ohio  St.  72  521a 

Bernstein  v.  Hobelman,  70  Md.  29 

515,    1379 
V.  Humes,  60  Ala.   582  665 

v.  Humes,   71   Ala.   260 
„         ,        ,  69,  242,   586,   591 

Beroud   v.  Lyons,  85  Iowa  482 

295,  322,  324 
Berridge,  Ex  parte,  7  Jur.  1141  537 

Berrigan  v.  Fleming,  70  Tenn.  271  63,  106 
Berrisford  v.  Milward,  2  Atk.  49  602 

Berry  v.  Berk,  62  Nebr.  535  627 

v.  Berry,   57   Kans.   691 

626,  834,  836,   1492 
V.  Boggess,    62    Tex.    239  191 

V.  Davis,  77  Tex.    191  901a 

V.  Derwart,  55   Md.   66  65 


Berry 

V.  King,    15    Ore.    165  1452,    1587 

V.  Mutual    Ins.    Co.,    2    Johns.    Ch. 

(N.  Y.)    603       478,  523,  604,  607 
V.  Skinner,  30  Md.  567  826,  1785, 

1786,    1787,    1789,    1792,    1793 
V.  Whitney,   40   Mich.    65  554,   736 

V.  Whittaker,    58    Maine    422  583 

V.  Williams,    141    Ga.    642 

264,    274,    328 
Berryhill  v.  Kirchner,  96  Pa.  St.  489     600 
V.  Smith,   59   Minn.    285  465,    585 

Berryman    v.    Becker,    173    Mo.    App. 

346  989 

Berthold   v.   Clay   F.   Ins.    Co.,  2   Mo. 

App.  311  408 

V.  Fox,   13   Minn.   501  37 

V.  Holman,  12  Minn.  335  37,  690 

Berwick  v.  Price,  74  L.  J.   Ch.  249       560 

Berwin  v.   Weiss,   28   La.  Ann.   363       474 

Beso    V.    Eastern    Bldg.    &c.    Assn.,    16 

Pa.  Super.  Ct.  222  823 

Besser  v.  Hawthorn,  3   Ore.   129 

47,  873,  1396,  1425 

Best  V.  Schermier,  6  N.  J.  Eq.   154     1520 

V.  Thiel,   79   N.   Y.    15  613,   616 

Bethany  v.  Creditors,  7  Rob.  (La.)  61     514a 

V.  Howard,    149    Mo.    504  761a 

Bethlehem   v.   Annis,   40   N.    H.    34       166, 

260,  346,  388,   390,  392,  395 

Betson  v.  State,  47  Ind.  54  1668 

Bettis  V.  Townsend,  61  Cal.  333  1684 

Settle  V.  Tiedgen,   77   Nebr.   799 

481,  769a,  814,  961,  1512 

V.  Tiedgen,   85   Nebr.   276  481,   963 

Betts,  In  re,  4  Dill.  (U.  S.)  93      1190,  1235 

Betts  V.  Betts,  159  N.  Y.  547  865 

V.  Betts,    132    Iowa   72  295,    335 

V.  Birdsall,    11    Abb.    Pr.    (N.    Y.) 

222  1664 

V.  Letcher,    1    S.    Dak.    182 

474,  587,  588 
V.  Sims,   35   Nebr.   840  876 

V.  Wurth,    32    N.    J.    Eq.    82  439 

Betz  V.  Heebner,  1  Pa.  St.  280 

817,  822a,  1701a 

V.  Muench    (N.   J.),    13   Atl.   622        143 

V.  Mulin,  62  Ala.   365  458 

V.  Snyder,  48  Ohio  St.  492  475 

V.  Verner,  46  N.  J.  Eq.  256       143,  684 

Betzler  v.  James,  227  Mo.  375  1785 

Beuhler  v.   McCormick,   169  111.  269       479 

Sevan  v.  Habgood,  1  Johns.  &  H.  222      776 

Bevans  v.  Dewey,  82  Iowa  85     lOSlc,  1335 

Beverley    v.    Brooke,    2    Leigh    (Va.) 

425  538,    557 

v.  Brooke,   4  Grat.    (Va.)    187 

670,  1516,  1524,  1525 
Beverly  v.  Barnitz,   55   Kans.  466 

1321,  1336 

v.  Davis,  79  Wash.  537      258,  265,  318a, 

324,    335,    1039,    1047,    1363 

V.  Ellis,  1  Rand.    (Va.)    102  517 

Bevier   v.    Schoonmaker,   20    How.    Pr. 

(N.  Y.)    411  1751,  1940 

Seville  v.  Mcintosh,  41  Miss.  516  1344,  1467 
Bevin  v.  Powell,  83   Mo.  365  1793 

Bibb  v.  Baker,  17  B.  Mon.   (Ky.)  292     522 
v.  Crews,    113    Ala.    617  1801 

V.  Hawley,   59  Ala.  403  1371,   1377 

Bibbler  v.    Walker,    69    Ind.    362  1654 

Bick  V.   Seal,  45   Mo.   App.  475  620 

Bickel  V.  Wessinger,  58  Ore.  98 

258,  260,  265,  279,  311f,  335,  1052a, 

1053,  1151a,  1589d,  1653,  1661,  1666 

Bickerton  v.  Guttery,  124  Ala.  382   1114 


GENERAL   TABLE    OF    CASES 


933 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Bickford  v.   Daniels,  2   N.   H.   71  241 

V.  Grand   Junction    R.    Co.,    1    Can. 

Sup.  Ct.  696  124a 

Bicknell  v.   Bicknell,  31  Vt.  498     179,  185 
V.  Byrnes,    23    How.    Pr.    (N.    Y.) 

486  1600,  1613,  1633 

Biddel  v.  Britzzolara,  56  Cal.  374  1196 

V.  Brizzolara,    64    Cal.    354 

759,  760,   763 
Biddle  v.  Pugh,  59  N.  J.  Eq.  480 

747a,  1198,  1201 
Biddulph   V.    St.   John,  2    Sch.   &   Lef. 

521  901,  1088 

Bidwell  V.  Evans,  156  Pa.  St.  30  586 

V.  Northwestern  Ins.  Co.,  19  N.  Y. 

179  406 

V.  Whitney,  4  Minn.  16  1807d,  1809 
Bieber  v.  Goldberg,  133  App.  Div.  207  1180 
Biebinger   v.    Continental    Bank,    99   U. 

S.    143  163,    179 

Biedler    v.    Malcolm,    121    App.    Div. 

145  1485 

Biemann    v.    White,    23    S.    Car.    490 

586,    591 
Bienvenn  v.   Factors'  &c.   Ins.   Co.,  33 

La.   Ann.   209  706 

Bier  V.  Smith,  25  W.  Va.  830         864,  865 
Big  Boom  Loan  &c.  Co.  v.  Ryan,  6  Ohio 

N.  P.  536  1611a 

Bigelow  V.   Bigelow,  93   Maine  439 

612,  1297 
V.  Booth,  39  Mich.  622  1055,  1375a,  1488 
V.  Brewer,    29    Wash.    670  552 

V.  Burnham,   83   Iowa   120  658 

V.  Bush,  6  Paige  Ch.   (N.  Y.)  343 

1402,  1403,  1404,  1407,  1709c 
V.  Cassedy,  26  N.  J.   Eq.    557 

792,   1064,   1086,   1439 
V.  Davol,   16  N.  Y.   S.   646        813,  826, 
1102,  1372,  1895,  1425 
V.  Kinney,  3  Vt.   353  104 

V.  Scott,    135    Ala.    236  874c 

V.  Stilphen,    35    Vt.    521  94,    1492a 

V.  Stringfellow,  25   Fla.   366  1610 

V.  Thompson,   133   Mich.   334  1106 

V.  Topliff,  25  Vt.  273  54,  317,  326, 

328,  504,  515,  835b 
V.  Wilson,  1  Pick.   (Mass.)   485 

1056,  1064 
Bigelow    Carpet    Co.    v.    Wiggin,    209 

Mass.    542  537f 

Biggers  v.   Bird,  55  Ga.  650  292 

Biggerstaii  v.  Loveland,  8  Ohio  45       1353 
V.  Marston,    161    Mass.    101 

481a,  791,  956,  964a 
Biggins  V.  Brockman,  63  III.  316  954 

Biggs    V.    Freehold    Loan    &c.    Co.,    26 

Ont.  App.  232  1940 

Bigler  v.  Jack,  114  Iowa  667    190,  244,  265, 

267,  275,  277,  295,  329,   1335 

V.  Nat.  Bank,  26  Hun  (N.  Y.)   520    444 

V.  Waller,  14  Wall.   (U.  S.)  297 

1822,  1836,  1902,  1907 
Bigley  v.  Jones,  114  Pa.  St.  510  560,  843 
Bilderback  v.  McConnell,  48  Mich.  345  835b 
Billgery  v.  Ferguson,  30  La.  Ann.  84 

834,  838 

Billings  V.   German  Ins.   Co.,  34  Nebr. 

502  407 

V.  Mann,    156   Mass.   203  1105 

Billingsley  v.  Dean,  11  Ind.  331     635,  1606 

V.  Niblett,    56    Miss.    537  468 

V.  Stutler,    52    W.    Va.    92  282,   319 

Billington  v.  Forbes,  10  Paige  (N.  Y.) 

487  1676 


Billington 

V.  Wagoner,  33  N.  Y.  31  649 

V.  Welsh,  5  Binn.   (Pa.)   129       591,  598 

Bills  V.   Mason,  42   Iowa  329  201 

Bilman  v.  White,  23  S.  Car.  490  587 

Binder  v.   Weinberg,   94  Miss.   817  574 

Binford  v.  Adams,   104  Ind.   41  874c 

Bing  v.  Morse,  51  Nebr.  842  1347 

Bingham    v.    Jordan,    1    Allen    (Mass.) 

373  475 

V.  Kirkland,  34  N.  J.  Eq.  229 

529,  541,  590,  597 
V.  Thompson,  4  Nev.  224 

41,   250,   279a,   306,   335 
v.  Vandegrift,  9i  Ala.  283  1370 

Binghampton   Trust   Co.    v.    Auten,    68 

Ark.   299  661 

Bingley  v.    Bank   of  Ventura,   57   Cal. 

467  194 

Binkley  v.  Forkner,  117  Ind.   176 

429a,   431,  436a,  436b 
Binsse  v.  Paige,  1  App.  Dec.    (N.  Y.) 

138  735,  748,  868 

Birbeck  Inv.  Go.  v.  Gardner,  55  N.  J, 

Eq.   632  1634 

Birch  v.  Ellames,  Anstr.  427  548 

V.  Wright,   1  T.   R.   378  674,   776 

Bird  V.   Belz,   33   Kans.   391  1663a 

V.  Davis,  14  N.  J.  Eq.  467     1483,  1498 

V.  Decker,  64  Maine  550  664 

V.  Gill,  12   Gray   (Mass.)   60  1313 

V.  Keller,   77   Maine  270  1152,   1277 

V.  Kendall,   62    S.    Car.    178  1493 

V.  McCreary,  4  Nebr.  (Unoff.)  183  1611a 

V.  Steele,    74    Wash.    68  1396 

V.  Wilkinson,  4  Leigh    (Va.)   266       318 

Birdsall  v.   Cropsey,   29   Nebr.   672  190 

V.  Patterson,  51   N.  Y.  43  639 

V.  Russell,  29  N.  Y.  220  553 

Birkbeck  Loan  Co.  v.  Johnston,  3  Ont, 

L.    Rep.   497  542 

Birke  v.  Abbott,   103   Ind.   1 

760,   761,  848,   874b,   876,    1169 
Birmingham    v.     Maryland      Land     &c. 
Permanent  Homestead  Assn.,  45  Md. 
541  638 

Birmingham  Bldg.  &c.  Assn.  v.  Boggs, 

116  Ala.  587  473a 

Birmingham  Lot  Co.  v.  Taylor   (Ala.), 

62    So.    521  249,   335 

Birnie   v.    Main,   29   Ark.    591       468,    530, 

672,    678a,    723,    982,    1204,    1206, 

1211,   1624,   1631,    1719 

Birrell  v.   Schie,  9   Cal.   104  926 

Bisbee  v.  Carey,  17  Wash.  224 

158,  468,  470,  1403,  1439 
Bisco  v.  Banbury,  1  Ch.  Ca.  287  571,  578 
Bisdee,    Ex    parte,    1    Mont.    D.    &    D. 

333  181 

Bishop   V.    Bishop,    13   Ala.    475  286 

V.  Bishop,   11   N.   Y.    123  429,   1657 

V.  Burke,    207    Mass.    133  537f 

V.  Church,    2    Ves.    Sr.    371  892 

V.  Clay   F.   &c.    Ins.    Co.,  45   Conn. 

430  426 

V.  Cook,  13  Barb.   (N.  Y.)  326 

505,  508 
V.  Douglass,  25  Wis.  696 

752,  758,  762,  1406 
V.  Felch,  7  Mich.  371  744,  754,  1485 

V.  Jones,    28   Tex.    294  1359 

V.  McKillican,   124  Cal.  321  124b 

V.  O'Conner,  69  111.  431  1646 

V.  Ogden,  9  Phila.    (Pa.)    524    792,   793 


934 


GENERAL   TABLE    OF    CASES 


tReferences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §|  663a-1442c;  3,  §§  1443-1940.] 


Bishop 

V.  Schneider,  46  Mo.  472  460,  488, 

495,  496,  504,  515,  518,  519,  521a, 
524,  555,  556 
V.  Van    Winkle    (Ky.),    117    S.    W. 

345  1654 

V.  Warner,    19   Conn.    460  384 

V.  Williams,  18  111.   101  261,  279 

Bishop  Bailey  Bldg.  &c.  Assn.  v.  Ken- 
nedy  (N.  J.),   12  Atl.   141  1628 
Bishop  of  Winchester  v.  Beavor,  3  Ves, 
Jun.    314  1395 
V.  Paine,  11  Ves.  194  1411 
Bissell  V.  Besson,  47  N.  J.  Eq.  580         629 
V.  Bozman,   17  N.   Car.   229  341 
V.  Bozman,    17    N.    Car.    154                1569 
V.  Briggs,  9   Mass.    462                         1716 
V.  Bugbee  (Ind.),  8  Cent.  L.  J.  272 

752,  758,  761b 
V.  Chicago  Mar.  Co.,  55  111.  165  1414 
V.  Kellogg,  65  N.  Y.  432  624,  646,  663 
V.  Lewis,    56    Iowa    231  874c 

V.  Reiss,  3  Alb.  L.  J.   (N.  Y.)   302    603 
Bissett    V.    Bissett,    1    Har..    &    McH. 

(Md.)    211  500 

Either  v.  Christensen,  1  Cal.  App.  90        87 
Bitter  v.  Calhoun  (Tex.),  8  S.  W.  523 

1771,  1789,  1861 
Bittinger  v.  Baker,  29  Pa.  St.  66  780 

Bitzer  v.  Campbell,  47  Minn.  221 

1857    1885 

Bivings  v.  Gosnell,  133  N.  Car.  574    '     510 

Bixby  V.  Barklie,  26  Hun  (N.  Y.)  275    842 

Bixly  V.  Mead,  18  Wend.  (N.  Y.)  611  1675 

Bizzell  V.  Nix,  60  Ala.  281  205 

V.  Roberts,  156  N.  Car.  272  1180,1182 

Black,  In  re,  150  App.  Div.  532  990 

Black  V.  Black,  30  N.  J.  Eq.  215  614 

V.  Caldwell,   83    Fed.   880  134a 

V.  Carroll,  24  Md.  251  1740 

V.  Delaware   &c.    Canal   Co.,   22    N. 

J.  Eq.   130  161a 

V.  Dressell,  20  Kans.  153  102 

V.  Epstein,  221   Mo.  286  625 

V.  Galway,   24   Pa.    St.    18  1355 

V.  Gregg,     58     Mo.     565  168,    497 

V.  Kaiser,  91  Ky.   422  883a 

V.  Kuhlman,  30  Ohio  St.  196  1688a 

V.  Long,    60    Mo.    181  464,    467 

V.  Manhattan   Trust   Co.,    213    Fed. 

692  1064 

V.  Morse,  7  N.  J.   Eq.   509  1625 

V.  Post,   67   W.   Va.   253  103 

V.  Reno,  59  Fed.  917         814,  817,  1621 
V.  Rockmore,    50   Tex.    88  1792 

V.  Smith,  Peake  88  901,  1088 

V.  Smith,  4  McArthur   (D.   C.)   338 

1862 
V.  Smith,  25   Colo.   57  990 

V.  Suydam,  81  Wash.  279  1363 

V.  Thomson,  120  111.  App.  424 

1414,   1434 
V.  Thurston,    71    N.    J.    Eq.    643 

835,  842 

Blackburn  v.  Tweedie,  60  Mo.   505         166, 

167,    168,   549,    550 

V.  Warick,  2  Y.  &  C.   92  650 

Black  Eagle  Oil  Co.  v.  Belcher,  22  Cal. 

App    258  335 

Blackfoot    State    Bank    v.    Crisler,    20 

Idaho   379  917 

Blackford    v.    Hurst,    26    Grat.     (Va.) 

203  510 

Blackledge  v.   Nelson,   1   Dev.   Eq.    (N. 
Car.)    422  1467 

V.  Nelson,    2    Dev.    Eq.    (N.    Car.) 

65  1620 


Blackman  v.   Hawks,   89   111.    512  500 

V.  Henderson,    116    Iowa    578  81a, 

101b,   522 

Blackmar  v.    Sharp,   23    R.    I.   412  46, 

70,  205c,  376 

Blackstock  v.  Robertson,  42  Colo.  472 

248,  271,  288a 
Blackstone     Bank     ,.     Hill,     10     Pick. 

(Mass.)    129  1683a 

Blackwell  v.  Barnett,  52  Tex  326         1207, 

1769,    1773 
V.  Cummings,    68   N.    Car.    121  625 

V.  McCaine,    105    N.    Car.   460  1600 

V.  Overby,  41  N.  Car.  38     278,  310,  324 
Blackwood  v.  Jones,  4  Jones   Eq.    (N. 
Car.)    54  548 

V.  London    Chartered    Bank,    L,    R. 

5   P    C    92  555 

V.  Van  Vleet,  11  Mich.  252  702,  1320 
Blagge  V.  Miles,  1  Story  (U.  S.)  426  1821 
Blagrave  v.   Clunn,  2  Vern.   576  1436 

Blain  V.  Rivard,  19  111.  App.  477  777,  1118 
Blair,  Ex  parte,  12  Mete.  (Mass.)  126  796 
Blair   v.    Bass,    4    Blackf.    (Ind.)    539 

294,  817 
V.  Breeding,  57  Tex.  Civ.  App.  147  1470 
V.  Carpenter,  75  Mich.  167  1198,  1805 
V.  Chamblin,  39  III.  521  1060 

V.  Chicago    &    Pacific    R.     Co.,     12 

Fed.   750  1051a 

V.  Guaranty  Sav.,  Loan  &c.  Co.,  54 

Tex.  Civ.  App.  443  1574 

V.  Harris,    75    Mich.    167  352 

V.  Marsh,  8  Iowa  144        201,  1335,  1449 
V.  Mathiott,  46  Pa.  St.  262  843 

V.  Owles,  1  Munf.   (Va.)   38  555 

V.  Ritchie,    72   Vt.    311  505,    508 

V.  St.    Louis,    H.    &c.    R.    Co.,    27 

Fed.    176  1479a 

V.  St.    Louis   &c.    R.    Co.,    22    Fed. 

471  604 

V.  St.    Louis    &c.    R.    Co.,    92    Mo. 

App.  538  679 

V.  Shelby    Co.    Agr.    Soc,    28    Ind. 

175  1385 

V.  Squire,   127   Cal.    18  288,   335 

V.  Ward,   10  N.  J.   Eq.   119       523,  530, 

722,  725,   1624,   1631 

V.  Whitaker,    31    Ind.    App.    664        523, 

552,  560,  586 

V.  White,    61    Vt.    110  817,    821, 

917,    1628 

Blair  State  Bank  v.  Stewart,  57  Nebr. 

58,  474 

Blaisdell  v.  Greenwood,  70  Vt.  244  1170 

V.  Smith,    3    Bradw.    (111.)     150        192, 

201,    1195 

V.  Stevens,  16  Vt.   179       548,  552,  739a 

Blake  v.  Askew  (Ark.),  166  S.  W.  965 

1490,  1709c 

V.  Blake,  56  Wis.  392  389 

V.  Broughton,  107  N.  Car.  220    943, 

944,  948 

v.  Dennett,  49  Maine   102       1240,   1904 

V.  Foster,  2  Ball  &  B.  387  1144 

V.  Graham,    6    Ohio    St.    580  488, 

523,  541 

V.  Koons,  71  Iowa  356  1492b 

V.  Lowry,  43  Tex.   Civ.  App.   17       258, 

260,  265 

V.  McKusick,   10  Minn.  251  1227 

V.  McMurtry,  25  Nebr.  290     1588,  1600 

V.  Rogers,  210   Mass.    588  537f 

V.  Sanborn,  8  Gray   (Mass.)    154       135, 

958,  1283,  1288,   1382 

V.  Taylor,   142   III.  482  328,   335 

V.  Williams,  36  N.  H.  39  817 

Blakeley  v.    Calder,   15   N.  Y.  617 

1647.  1662 


GENERAL   TABLE   OF    CASES 


935 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Blakely  v.  Twining,  69  Wis.  238  834 

Blakemore  v.    Brynside,   7   Ark   505       264, 

269,  287 

V.  Taber,  22  Ind.  466  65 

Blakeslee  v.  Hoit,  116  111.  App.  83         575, 

752    1182 

Blalock  V.  Strain,  122  N.  Car.  283      '     539 

Blanchard  v.  Brooks,  12  Pick.    (Mass.) 

47  664,   702 

V.  Colburn,    16   Mass.    345  701 

V.  Eureka  Planing  Mill  Co.,  58  Ore. 

37  436b 

V.  Haseltine,  79  Mo.   App.  248  68 

V.  Kenton,  4  Bibb   (Ky.)   451       297,  673 
V.  Kimball,    13   Mete.    (Mass.)    300 

1276,  1293,  1307 

V.  Tyler,   12  Mich.   339,  555,   556 

V.  Ware,  37   Iowa  305  583 

Blanck  v.  Sadlier,  153  N.  Y.  551  1675 

Blancke  v.   Rogers,  26  N.  J.   Eq.   563 

429a,  444,  447 
Blanco  v.  Foote,  32  Barb.   (N.  Y.)   535 

1551,  1565,  1661,  1666 
Blandin  v.  Wade,  20  Kans.  251  1336,  1474 
Blandy  v.  Benedict,  42  Ohio  St.  295  380 
Blaney  v.  Bearce,  2  Maine  132  33,  58, 
244,  246,  702 
Blaney's  Estate,  37  Pa.  Super.  Ct.  76  906 
Blankenship  v.  Douglas,  26  Tex.  225  591 
Blanshard  v.  Schwartz,  7  Okla.  23,  609, 
1425,  1436,  1441,  1442 
Blass  V.  Terry,   156  N.  Y.   122 

752    953    962 
Blatchford   v.  Blanchard,   160  111.' 115  ' 

1479a,  1688a 

V.  Boyden,   122   III.   657  470 

Blatchley   v.    Osborn,    33    Conn.    226      548, 

551,    557,    580,   587 

Blauvelt  v.  Smith,  22  N.  J.  Eq.  31      1633a 

Blazey  v.   Delius,  74  111.  299  1616, 

1618,    1619 
Blazy  V.  McLean,  12  N.  Y.  S.  672  342 

V.  McLean,    129   N.   Y.   44  267 

Bleckley  v.   Branyan,  26  S.  Car.  424 

871,  873 
Bleckman  v.   Butler,   77   Iowa   128  881 

Bledsoe  v.  Rader,  30  Ind.  354  1513 

Bleeker    v.    Graham,   2    Edw.    (N.    Y.) 

647  1940 

Blessett  v.  Turcotte,  20  N.  Dak.  151       808 

V.  Turcotte,    23    N.    Dak.    417  774, 

10S2a,  1080b 

Blethem  v.   Dwinal,  35   Maine  556         915, 

1144,  1158,  1308 

Blewett  V.  Bash,  22  Wash.   536  500 

Blight  V.  Banks,  6  T.  &  B.  Mon.  (Ky.) 

192  495,  555,  1620 

Blim  V.   Wilson,   5   Phil.    (Pa.)   78  895 

Bliss  V.   Cronk,   68  N.  J.   Eq.   655         113a 
V.  New  York  L.  Ins.  Co.,  51  N.  J. 

Eq.    630,  1670 

V.  Weil,   14  Wis.  35  1228 

V.  Whitney,  9  Allen   (Mass.)    114       43S 

Blitz  V.   Moran,   17   Colo.  App.  253       1633 

Blizzard  v.  Craigmiles,  7  Lea   (Tenn.) 

693  244,  246 

Block,  In  re,  155  App.  Div.  482  1654 

Block  V.   Reno,   59  Fed.   917  814 

Blockley  v.   Fowler,  21   Cal.   326  1671, 

1876,   1877,   1886 

Blodgett  V.  Hildreth,  8  Allen   (Mass.) 

186  706 

V.  Hobart,  18  Vt.  414  97,  1569 

V.  Wadhams,  Hill  &  Den.    (N.   Y.) 

65  889 

Blood  V.   Blood,  23   Pick.    (Mass.)    80 

488,  495 
V.  Crew    Levick    Co.,    171    Pa.    St. 

328  749.  769 


Blood 

V.  Crew    Levick    Co.,    177    Pa.    St. 

606  741,  744,  758,  762 

V.  Light,  38  Cal.   649  1616 

V.  Munn,  155   Cal.  228  875,   1616 

Bloodgood  V.  Zeily,  2  Caines  Cas.   (N. 

Y.)    124  258 

Bloodworth  v.  Jacobs,  2  La.  Ann.  24       907 

Bloom  V.  McGhee,  38  Ark.  329  892 

V.  Noggle,    4    Ohio    St.    45  81,    179, 

456,  474,  504,  522,   539 

V.  Richards,  2  Ohio  St.  387  623 

V.  Simms,  27  S.  Car.  90  458 

V.  Van  Rensselaer,   15   111.  S03,       1733, 

1765.  1882 

Bloomer  v.  Burke,  94  Minn.  15,      817,  848 

V.  Dau,  122  Mich.   522,  957,  964 

V.  Henderson,   8   Mich.    395        843,   844, 

597,  598,  601,  834,   1487 

V.  Mclnerney,   30   Hun   201  652a 

V.  Sturges,    58   N.    Y.    168  1396, 

1426,  1588 

V.  Waldron,  3  Hill   (N.  Y.)   361         129 

Bloomfield    State    Bank    v.    Mliller,    55 

Nebr.  243  .  179,  185,  186 

Bloomfield    Woolen    Mills   v.    Allender, 

101    Iowa    181  475 

Bloomingdale  v.  Barnard,  7  Hun  (N. 
Y.)   459  1813a 

V.  Bowman,  51  Hun  639  804,  805 

Blose  V.  Bear,  87  Va.   177,  463 

Blossom  V.  Milwaukee  &c,  R.  Co.,  1 
Wall.    (U.    S.)    655  1642,    1669 

V.  Milwaukee   &c.    R.    Co.,   3    Wall. 

(U.    S.)    196  1608,    1633, 

1634,   1637,    1638 
V.  Westbrook,    116    N.    Car.    514 

1511,  1574 

Blount  V.  Carroway,  67  N.  Car.  396       1752 

V.  Spratt,    113    Mo.    48  1807c 

Bloye's  Trust,  In  re,  Mae.  &  G.  488       1876 

Bludworth  v.  Lake,  33  Cal.  255       20,  1406 

Blue  V.   Gunn,    114  Tenn.  414  433a 

Blum  V.   Ellis,   73   N.   Car.  293  1232 

V.  Mitchell,    59    Ala.    535  655, 

1111,  1140 

Blumberg  v.  Beekman,  121  Mich.  647       258 

V.  Birch,  99  Cal.  416       1228,  1324,  1716 

Blume  V.  Lundry,   130  N.  Y.   S.  836       485 

Blumenthal  v.   Brainerd,  38  Vt.  402       562 

V.  Jassoy,  29  Minn.   177  351,  480 

Blumle  V.  Kramer,  14  Okla.  366  1709 

Blunt  V.  Norris,  123  Mass.   55       481a,  483, 

792,  804,  808,  837 

V.  Walker,   11   Wis.   334  134,  817 

Blydenburgh   v.    Cotheal,    5    N.   J.    Eq. 

631  657 

V.  Northrop,   13   How.   Pr.    (N.   Y.) 

289  1421,  1693 

Blyer  v.  Monholland,  2  Sandf  Ch.   (N. 

Y.)  478  738,  740,  751,  752,  755  1713 

Blythe  v.  Richards,  10  Serg.  &  R.  (Pa.) 

261  711 

Boardman  v.  Larrabee,  51  Conn.  39     741, 

742a,  758,  873 

V.  Taylor,  66  Ga.   638  562 

Board    of    (church    Erection    Fund    v. 

First  Presby.  Church,  19  Wash.  455 

75,  1175,  1363 
Board   of   Comrs.    v.    Babcock,    5    Ore. 

472  517 

Board  of  Council  v.  Fidelity  T.  &c.  Co., 

Ill   Ky.    676  31 

Board  of  Education  v.  Franklin,  61  Ga. 

303  .    .  1586 

Board  of  Home  Missions  of  Presby 
terian  Church  v.  Davis,  70  N.  J. 
Eq.   577  1663a,   1665 

Boarman  v.  Catlett,  13  Smed.  &  M. 
(Miss.)   149  665,  1055 


936 


GENERAL   TABLE   OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442cj  3,  §§  1443-1940.] 


Boatman's  Sav.  Bank  v.  Grewe,  84  Mo. 

477  817 

Boatmen's  Bank  of  St.  Louis  v.  Fritz- 

len,   135   Fed.  650  1439 

V.  Fritzlen,   175   Fed.   183  134a 

Boatright  v.   Peck,  33  Tex.  68  273 

Bobb  V.  Wolff,  148  Mo.  335  304 

Bobbitt  V.  Blackwell,  120  N.  Car.  253     1684 

V.  Flowers,    1    Swan    (Tenn.)    511        382 

Bockes  V.    Hathorn,    17    Hun    (N.    Y.) 

87  1606 

Bocock  V.  Phipard,  5  N.  Y.  S.  228  328 
Bode  V.  Jussen,  93  Nebr.  482  113a,  626 

Bodine  v.  Edwards,  2  N.  Y.  Leg.  Obs. 

231  1639,  1669 

Bodkin    v.    Merit,    86   Ind.    560  924, 

927,   1472 
V.  Merit,  102  Ind.  293  874a 

Bodwell  V.   Heaton,  40  Kans.   36  97 

V.  Webster,    13    Pick.     (Mass.)    411 

247,  272,  300 
Bodwell  Granite  Co.  v.  Lane,  83  Maine 

168  388,    392,    665,    672 

Boehl  V.  Wadgymar,  54  Tex.  589  163,  164 
Boehmcke   v.    McKeon,    119    App.    Div. 

30  1419 

Boehme  v.   Ball   (N.  J.),  26  Atl.  832 

661,  662 
Boester  v.  Byrne,  12  111.  466  1574,  1586 
Boetcher  v.  Hawkeye  Ins.  Co.,  47  Iowa 

253  399 

Began  V.  Hamilton,  90  Ala.  454  117 

Bogardus  v.  Moses,  181  111.  554  1531,  1537 
Bogart  V.  Phillips,  112  Mich.  697  746,  752 
Bogert  V.   Bliss,   148   N.   Y.    194  943, 

944,  948 
•      V.  Hertell,    4    Hill    (N.    Y.)    492 

959,  976a 
V.  Stevens,    69    N.    J.    Eq.    800  835b 

V.  Striker,   148   N.   Y.    194  362 

Bogey  V.  Shute,  4  Jones  Eq.  (N.  Car.) 

174  1439,    1440 

Boggess  V.    Lilly,    18   Tex.    200  1359 

Boggs  V.  America  Ins.  Co.,  30  Mo.  63      399 
V.  Anderson,   50   Maine   161 

586,  593,  594,  597 
V.  Fowler,   16   Cal.   559  1395,    1404, 

1406,  1646,  1647 
V.  Hargrave,  16  Cal.  559  20,  1406,  1679 
V.  McEwen,    69    Nebr.    70S  609 

V.  Varner,  6  Watts  &  S.   (Pa.)  469 

562,   574 

Bogie  V.  Bogie,  41  Wis.  209  393 

V.  Nelson,   151  Ky.  443  110 

V.  Rutledge,   1   Bay    (S.   Car.)    312     470 

Bogk  V.  Gassert,  149  U.  S.  17        247a,  266 

Bogue  V.  Franks,  199  111.  411  625 

277,    304a,    335 

V.  Williams,    48    111.    371  591,    593 

Boguille  V.  Faille,  1  La.  Ann.  204  1338 

Bohan  v.   Casey,   5   Mo.  App.   101  500 

Bohlman  v.   Coffin,  4  Ore.  313         544,   547 

Bohm  V.  Bohm,  9  Colo.   100  288a,  335 

Bohn  V.  Davis,  75  Tex.  24  1876,  1882 

Boice  V.   Boice,  27   Minn.   371  1320 

V.  Coffeen,    158    Iowa    705  741, 

747a,  755 

V.  Conover,  69  N.  J.  Eq.  530     585 

V.  Mich.  Mut.  L.  Ins.  Co.,  114  Ind. 

480  1412 

Boies  V.  Benham,  127  N.  Y.  620  468 

Boisclair  v.  Jones,   36   Ga.  499  1483 

Boisot  V.   Chandler,   82   111.   App.   261 

575,  762 
Boissac  V.  Downs,  16  La.  Ann.  187  474 
Bolding  V.  Lane,  1  DeG.  J.  &  S.  122  1196 
Bole  V.    Newberger,   81    Ind.   274  1609 

Boles   V.    Walton,    32    Tex.    Civ.    App. 
595  470 


Boley  V.   Lake  St.   El.  E.   Co.,  64  111. 

App.   305  1384 

Bolin   V.   Anderson,   8    Ohio   Dec.    (Re 

print)    49  1673 

BoUes  V.  Beach,  22  N.  J.  L.  680 

750,   768,  861a 

V.  Carli,  12  Minn.  113  468,  470, 

473,  1370,  1371 

V.  Chauncey,   8   Conn.   389         344,   523, 

924,  926a,  927 

V.  Duff,  4  Abb.  Pr.  (N.  S.)  (N.  Y.) 

330  783 

V.  Duff,  54  Barb.   (N.  Y.)  215  1535 

V.  Duff,  35  How.  Pr.  (N.  Y.)  481 

715,  1517,  1521,  1523 

V.  Duff,    43    N.    Y.    469        1108,    1108a, 

1539,  1551,  1566,  1600,  1663 

V.  Munnerlyn,  83  Ga.  727  129,  1396 

V.  Wade,  5  N.  J.  Eq.  458  945 

Boiling  V.   Carter,  9  Ala.   921  583 

V.  Gantt,  93  Ala.   89  1922 

V.  Munchus,  65  Ala.   558  610,   1444 

V.  Pace,  99  Ala.   607  1396,    1439, 

1440,  1445,  1589 

Bollinger  v.   Chouteau,   20   Mo.    89       1106, 

1114,  1129,  1144,  1158 

V.  Manning,  79  Cal.   7  731 

Bollinger  Co.  v.  McDowell,  99  Mo.  632      65 

Bolman  v.   Lohman,   74  Ala.    507  874c, 

874e,  877,  1471 

Bolt  V.  Rogers,  3  Paige  (N.  Y.)   154       283 

Bolton  V.  Ballard,  13  Mass.  227       666,  866 

V.  Brewster,   32   Barb.    (N.   Y.)    289 

13,  44,  715 

V.  Roebuck,   77   Miss.   710  586 

Bomar  v.  Gist,  25  S.  Car.  340  542 

V.  West,  87  Tex.  299  826 

Bon  V.  Graves,  216  Mass.  440       827,  835b 

Bond  V.  Bond,  51  Hun  (N.  Y.)  507     1442b, 

1751,  1812 
V.  Carroll,  71  Wis.  347  1763,  1904 

V.  Coke,  71  N.  Car.  97      435,  436,  436c 
V.  Dolby,  17  Nebr.  491  744,  762 

V.  Hopkins,   1   Sch.  &  Lef.  429         1195 
V.  Liverpool    L.    &c.    Ins.    Co.,    106 

111.    654  862,    924,   925,    926 

V.  Lockwood,   33    111.    213  103a 

V.  Makepeace,  2  Mete.   (Mass.)    114 

1389 
Bond  Realty  Co.  v.   Pounds,  128  App. 

Div.   91  568 

Bondurant  v.  Taylor,  3  Greene  (Iowa) 

561  1084 

V.  Watson,   103  U.   S.  281         456,  514a 

Bone  V.  Greenlee,  1  Cold.   (Tenn.)  29     499 

V.  Lansden,   85  Ala.   562  342 

Bonesteel  v.  Sullivan,  104  Pa.  St.  9 

630,  632 

Bonestell  v.  Bowie,  128  Cal.  511  924, 

926a    927a    933 

Bonham  v.  Craig,  80  N.  Car.  224*  '310 

V.  Galloway,   13   111.   68  793a,  802 

v.  Newcomb,   1  Vern.   8  1041 

Bonhoff  V.  Wiehorst,  57  Misc.  466 

741,  742 

Bonithon  v.  Hockmore,  1  Vern.  316       1132 

Bonnafe  v.  Lane,  5  La.  Ann.  225  664 

Bonnell's  Appeal  (Pa.),  11  Atl.  211         1493 

Bonner  v.  Lessley,   61   Miss.   392  874a 

V.  Rodman,   163   N.   Car.   1  1813 

V.  Stephens,  60  Tex.   616  548,  555 

V.  Tottenham  Soc.,  1  Q.  B.  161         761a 

V.  Ware,    10  Ohio  46r  574 

Bonnett  v.  Brown,  13  N.  Y.  S.  395       1670 

Bonnette  v.   Wise,   111   La.   855       275,  329 

Bonorden  v.  Kriz,  13  Nebr.  121      83a,  138a 

Bonstein  v.  Schweyer.  212  Pa.  19      48,  534 

Bonus  v.  Trefz,  40  N.  J.  Eq.  502  642b 


GENEEAL   TABLE   OF    CASES 


937 


[References  are  to  Sections.-^Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Boocock  V.   Phipard,.  52   Hun    (N.   Y.) 

614  278 

Boody  ..  Davis,  20  N.  H.   140         71,  241, 

307,  342,  350 

Boogher   v.    Neece,   75    Mo.    383  582 

Book  V.   Beasly,   138  Mo.   455  304 

Booker  v.  Armstrong,  93  Mo.  49    1191,  1204 

V.  Booker,   208   111.   529,       84,   565,  915 

V.  Castillo,   154  Cal.  672  20 

V.  Jones,  55  Ala.  266  150 

V.  Walter,   81   Ala.    549  265 

Booknan  v.  Burnett,  49  Iowa  303  1179 

Boon  V.  Pierpont,  28  N.  J.  Eq.  7     65,  1195 

V.  Pierpont,   32   N.  J.   Eq.  217  66 

Boone   v.   Armstrong,   87    Ind.    168  528 

V.  Chiles,   10   Pet.    (U.   S.)    177         542, 

557,  710 

V.  Clark,  129   111.  466       725,  743b,  875, 

982,  1371,  1479a,  1597,  1609,  1620, 

1621,   1622,   1624,    1625,   1628,   1631 

V.  Colehour,    165    III.    305  1192 

V.  Miller,  86  Tex.   94       818,   1848,   1858 

V.  Telles,  2   Bradw.    (111.)    539  508 

Booraem  v.  Wood,  27  N.  J.  Eq.  37  681 

Boorum  v.  Tucker,   51   N.   J.    135  1421, 

1646,  1646a 

6oos  V.  Ewing,  17  Ohio  500  539 

Booth   V.   Baltimore  Steam  Packet  Co., 

63  Md.  39  1129 

V.  Barnum,  9  Conn.  286       70,  344,  346, 

515,  547,  548,  57? 

V.  Booth,  2  Atk.  343  1216 

V.  Clark,  17  How.   (U.  S.)   322 

1444,  1535 
V.  Connecticut   Mut.    Life    Ins.    Co., 

43    Mich.   299  761c,    1716 

V.  Hoskins,    75    Cal.    271,  244,    288, 

342c,  988a,  1204,  1207 
V.  Rich,   1  Vern.  295  1572 

V.  Robinson,  55  Md.  419     124,  299,  322 
V.  Ryan,   31   Wis.   45  1503,    1506 

V.  Swezey,  8  N.  Y.  276  643,  1631 

V.  Wiley,   102   111.   84  1907 

V.  Wolff    Process    Leather    Co.,    224 

Pa.    583  77,   lUSa,  1355,   1372 

Boothe  V.  Fiest,  80  Tex.   141  341 

Booth    Mercantile    Co.    v.    Murphy,    14 

Idaho  212  111 

Boozer  v.  Anderson,  42  Ark.  167    635,  1606 

V.  Teague,  27  S.  Car.  348  750 

Bopp  V.   Fox,  63  111.   540  1420 

Boqut  V.  Coburn,  27  Barb.  (N.  Y.)  230 

1055,    1063,    1072,    1074 
Bordelon  v.  Gumbel,  118  La.  645  524 

Borden  v.  Gilbert,  13  Wis.  670     1433,  1710 
V.  School  Dist.  No.  38,  47  N.  J.  Eq. 

8  643 

V.  White,   44   N.    J.    Eq.    291  828 

Borders  v.  Allen,  33  Ky.  L.   194 

251,  258,  324 
Border  State  Sav.   Inst.  v.  Wilcox,  63 

Md.  525  548,  586 

Bordick  v.  Wentworth,  42  Iowa  440       342c 
Borel  V.  Kappeler,  79  Cal.  342  906 

Boren  v.  Boren,  29  Tex.  Civ.  App.  221     96 
Borg,  In  re,  184  Fed.  640  264 

Borgess  Inv.  Co.  v.  Vette,  142  Mo.  560 

481a,  834 
Bork  V.   Martin,   132  N.  Y.  280  309 

Borland  v.  Meurer,  139  Pa.  St.  513  869 

V.  Stokes,   139  Pa.   St.   513  874d 

Borrow  v.   Borrow,   34  Wash.   684  331 

Borrowers  &c.   Bldg.  Assn.   v.   Eklund, 

190  111.  257  638 

Borst  V.  Boyd,  3  Sandf.    (N.  Y.)   501 

827,   1168 
V.  Corey,    15    N.    Y.    505  1209 

V.  Crommie,   19  Hun   (N.  Y.)   209 

388,  391 


Boruff  V.  Hinkley,  66  111.  App.  274       1531a 
Borup   V.    Nininger,    5    Minn.    523  822 

Boskowitz  V.   Davis,   12  Nev.  446  555 

Bosley  v.   Stewart,   140  Iowa  101  703 

Bosse  V.  Johnson,  73  Tex.  608  715 

Bossingham  v.   Syck,   118  Iowa  192 

750,  760a 
Bost  V.  Setzer,  87  N.  Car.  187  590,  591 
Bostic  V.  Young,  116  N.  Car.  766  464,  504 
Bostick  V.  Jacobs,    133   Ala.   344  1706 

Boston  &  Providence  R.    Co.  v.   N.   Y. 

&c.  R.  Co.,  12  R.  L  220  1356,  1517 

Boston  &  Worcester  R.  Co.  v.  Haven,  8 

Allen    (Mass.)    359  1133,    1135    1138 

Boston  Bank  v.   Chamberlin,   15   Mass. 
220  105 

V.  Reed,   8    Pick.    (Mass.)    459 

670,   671,   771,   1307 
Boston  Co-Operative  Bank  v.  American 

Central  Ins.   Co.,  201  Mass.  350  422 

Boston     Iron    Co.     v.     King,     2     Cush. 

(Mass.)   400  929,  1105,   1129,  1141 

Boston   Safe  Deposit  &c.   Co.  v.   Bank- 
ers' &c.   Tel.   Co.,  36   Fed.   288 

154,    158,  452a,   607 

V.  Thomas,    59    Kans.    470  876 

Boston  &c.  R.  Co.  v.  Coffin,  50  Conn. 

150  157 

v.  Gilmore,  37  N.  H.  410  452 

Bostwick  V.  Beach,  103  N.  Y.  414  200 

V.  Brinkerhoff,    106   U.    S.   3  1600 

V.  Keller,   62   Nebr.   815  1611a 

V.  Leach,   3    Day    (Conn.)    476  431a 

V.  Menck,  8  Abb.   Pr.    (N.   S.)    (N. 

Y.)  1478 

V.  Powers,  12  Iowa  456  520 

V.  Pulver,  3  How.  Pr.   (N.  Y.)  69     1351 

V.  Stiles,  35  Conn.   195  1569 

Boswell  V.  Carlisle,  55  Ala.  554    665,  1229 

V.  Goodwin,    31    Conn.    74  365,    368, 

369,    370,   372,   548,   934,    1468 

V.  Otis,  9  How.    (U.   S.)   336  1716 

Eosworth  V.  Hopkins,  85  Wis.  50  119 

V.  Kinghorn,  94  App.   Div.   187  912 

V.  Vandewalker,   53    N.   Y.    597       1442c 

Boteler  v.  Brookes,  7  Gill  &  J.   (Md.) 

148  1616 

Botham  v.   Mclntier,   19  Pick.    (Mass.) 

346  1265,   1267 

Botsford  V.   Botsford,  49   Mich.  29  1606 

v.  Burr,  2  Johns.  Ch.   (N.  Y.)  405     332 
Bottineau  v.  .(Etna  L.  Ins.  Co.,  31  Minn. 

125  1771a,   1849,   1857,   1902 

Boucofski  V.  Jacobsen,  36  Utah  165     1198, 
1202,  1210,  1214c,  1220,   1228,   1425,   1709 
Bouden  v.  Long  Acre  Square  Bldg.  Co., 

92  App.  Div.    (N.  Y.)    325  1441 

Boudinot  v.   Hamann,   117  Iowa  22       1232 
v.  Winter,    190   III.   394  1469a 

Boughton  V.  Harder,  46  App.  Div.  352    1201 
v.  Vasquez,    73    Cal.    325  20 

Bougner  v.  Laughlin,  23  Ky.  L.  1161       204 
Boulden  v.  Lanahan,  29  Md.  200  583 

Bouligny  v.  Fortier,  17  La.  Ann.  121 

835b,  838,  839 
Boulware  v.  Davis,  90  Ala.  207  1383a 

Bound    V.    South    Carolina   R.    Co.,    55 

Fed.  186  lS86a,  1634 

Bound    Brook    Mut.    F.    Ins.    Assn.    v. 

Nelson,  41   N.   J.   Eq.   485  420 

Bourgeois  v,   Gapen,    58   Nebr.    364 

1080,  1122,  1129 

Bourke  v.  Hefter,   104  111.  App.   126     1470 

v.  Sommers  3  Nebr.    (Unoff.)   761      1612 

V.  Vanderlip,  22  Tex.  221  1801a 

Bourland  v.  Krpp,  55  111.  376         813,  1787 

V.  Wittich,  38  Ark.  167         ,  1621 

Bourn  v.  Robinson,  49  Tex,  Civ.  App. 

157  136 


938 


GENERAL   TABLE    OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Bourne  v.  Bourne,  2  Hare  35       1927,  1931 
y.  Littlefield,    29    Maine    302  354 

Bourquin  V.  Bourquin,   120  Ga.   llj  558 

Boursot  V.  Savage,  L.  R.  2  Eq.  134  561 
Boustein  v.  Schweyer,  212  Pa.  St.  19  534 
Boutelle  v.  Carpenter,  182  Mass.  417 

94    1227 
V.  Minneapolis,    59    Minn.    493      '     681 
Bouton  V.   Cameron,  205   111.   50 

560,  561,  838,  874c,  1228b,  1709a 
V.  Doty,    69    Conn.    531 

129.    343,    367,    515 
Boutwell  V.    Steiner,   84   Ala.    307 

506,  1404,  1654 
Bouvey  v.   McNeal,   126  Ind.   541  1484 

Bovey  v.   Smith,  1  Vern.   Ch.  60  558 

Bovey  de  Laittre  Lumber  Co.  v.  Tuck- 
er, 48  Minn.  223  1654 
Bowdaile,  Ex  parte,  2  Mont.  &  A.  398  179 
Bowden  v.  Hadley,  138  Iowa  711  1335 
V.  Wood,  35  Ind.  268  65a 
Bowditch  Mut.  F.  Ins.  Co.  v.  Winslow, 

8  Gray  (Mass.)  38  399 

Bowdle  V.  Jencks,  18  S.  Dak.  80 

101a,  823 
Bowdoin  v.  Hammond,  79  Md.   173 

1642,  1655 
Bowe  V.  Bowe,  42  Mich.   195  626 

Bowen   v.    Barksdale,    33    S.    Car.    142 

883,   1632 
V.  Beck,   94   N.   Y.   86  575,   752 

V.  Brogan,    119   Mich.   218  36,  1587 

V.  Edwards,    1    Ch.    R.    222  7,  1043 

V.  Fassett,   37  Ark.    507  505,  508 

V.  Gilbert,    122    Iowa   448  877,  966 

V.  Julius,    141    Ind.    310 

886,    888,   891,    900,    1717 
V.  Kendall,    Fed.    Cas.    No.    1724 

1765,  1767 
V.  Kirkland,  17  Tex.  Civ.  App.  346  583 
V.  Kurtz,   37   Iowa  239 

750,    762,    768,    1335 
V.  May,  12  Cal.  348  130a 

V.  Nakuina,    21    Hawaii    470  1331a 

V.  Ratcliff,  140  Ind.  393  70,  344, 

349,   352,   367,   379,   579 
V.  Van    Gundy,    133    Ind.    670  1069 

V.  Wood,  35   Ind.   265 

436,   439,   447,    1334,    1473 
Bower    v.    Oyster,    3    P.    &    W.    (Pa.) 
239  164 

V.  Stein,   177   Fed.   673 

1182,   1182a,  1586b,  1674 
V.  Walker,  220  Pa.  294  911 

Bowers  v.  Denton,  41  Misc.  133  1442 

V.  Hechtman,    45    Minn.    238  1855 

V.  Johnson,  49   N.   Y.   432  806,  813 

V.  Oyster,  3  Pa.  St.  239     179,   185,  492 
Bowery  Sav.  Bank  v.  Richards,  3  Hun 

(N.  Y.)   366  1536 

Bowes  V.   Seeger,  8  Watts  &  S.    (Pa.) 

222  958 

Bowes  Invest.  Co.  v.  Steinlauf,  174  111. 

App.  581  722 

Bowie  V.  Poor  School  Soc,  75  Va.  300  924 
Bowker  v.  Bull,  1   Sim.  29  884 

Bowles  V.   Brauer,  89  Va.  466 

1673,    1676,    1838,    1906 
V.  Brower,  89  Va.  466  1838 

V.  Hoard,  71  Mich.   150  1694 

Bowling  V.  Cook,  39  Iowa  200 

203,  479,  791,  814,  820 
Bowlus    V.    Phenix   Ins.    Co.,    133    Ind. 

106  422 

Bowman  v.  Ash,  143  111.  649  1922a 

V.  Bellows  Falls  Sav.  Inst.,  3  Nebr 

(Unoft.)    583  1641 

v.  Felts    (Tenn.),    42    S.    W.    810 

244,   315 


Bowman 

v.  Gormy,  23  Kans.   306  624 

V.  Griffith,   35   Nebr.   361  554,  582 

V.  Lee,  48  Mo.  335  1211 

V.  McKleroy,    14    La.    Ann.    587       1659 
V.  Manter,   33    N.    H.    530 

927a,  943,  944,  948 

V.  Mitchell,   97   Ind.    155  1202 

V.  Neely,    137    111.    443  650,  653 

V.  Wade,    54   Ore.    347  103 

Bowne  v.   Lynde,  91  N.  Y.  92 

743,  743a,  743b 
V.  Page,  2  Tyler   (Vt.)   392  lS89a 

Bowyer  v.   Bampton,   2    Stra.    1155  616 

Boxheimer  v.   Gunn,  24  Mich.   372 

460,  538,  784,  913,  926a,  934 
Boyce  v.  Coster,  4  Strob.  Eq.  (S.  Car.) 
25  119 

V.  Pritchett,  6  Dana   (Ky.)   231  896 

v.  Shiver,   3    S.    Car.    515 

179,  185,  186,  476,  522 
V.  Stanton,    15    Lea    (Tenn.)    346 

199,  508 
Boyd  V.   Allen,   15  Lea   (Tenn.)   81         680 
V.  Anderson,    102    Ind.    217  464 

V.  Beck,   29   Ala.    703 

703,  927,  927a,  1194,  1211a 
V.  Boyd,   128  Iowa  699  538,  554 

V.  Boyd,  21  Apt).   Div.  361  500 

V.  Dodge,    10    Paige    (N.    Y.)    42 

1605,  1708 
V.  Dunlap,    1    Johns.    Ch.    (N.    Y.) 

58  99 

v.  Ellis,    11    Iowa    97 

66,  66a,  489,  1635,  1671,  1813 
v.  Emmons,    103    Ky.    393  583 

V.  Engelbrecht,   36   N.  J.   Eq.   612     642b 
V.  Haseltine,    110   Mo.    203  679 

V.  Hawkins,  2   Ired.   Eq.    (N.   Car.) 

304  1884 

V.  Hudson     City    Academical     Soc, 

24  N.  J.   Eq.   349  1670 

V.  Jones,   44  Ark,    314  1383,  1384 

V.  McFarlin,    58    Ga.    208  1838 

V.  Mundorf,    30    N.    J.    Eq.    545 

471,  536,  541,  1624 
V.  Parker,  43  Md.   182 

345,  350,  386,  726,  865a,  1869 
V.  Partridge,    94   Maine   440  475 

V.  Petrie,  L.  R.  7  Ch.  App.  385         1795 
V,  Ratcliff,   140  Ind,   393  343 

V.  Roane,   49   Ark.    397  1442c 

V.  Shaw,    14    Maine    58  1244 

V.  Stone,  11  Mass.  442  300 

V.  Summers,    10    Wis.    179  78a 

V.  Sumner,   10  Wis.   41  1606a 

V,  Thuringia  Ins.  Co.,  25  Wash.  447 

406,  426a 
V.  Watertown  Agricultural  Ins.  Co., 

20    Colo.    App.    28  906 

Boyer  v.  Boyer,  89  111.  447  1545 

V.  Chandler,  160  111.  394    595,  1177,  1427 

V.  Floury,   80   Ga.   312  973 

V.  Joffrioy,  40  La.  Ann.   657 

456,  525,  583,  585 
V.  Libey,   88   Ind.   235  542 

v.  Paine,  60  Wash.  56 

260,  265,  267,  1039 
v.  Webber,  22  Pa.   Super.   Ct.   35 

835b,  842,  843 

Boykin  v.  Rain,  28  Ala.  332  1322,  1396 

v.  Rosenfield,  69  Tex.   115  145 

Boyle  V.    Boyle,    121    Mass.    83  720 

V.  Lybrand,    113    Wis.    79  817,  834 

V.  Wallace,    81    Ala.    352  1511 

V.  Williams,   72   Ala.   251  1414 

V.  Youmans,  9  N.  Y.  S.  14  745 

Boyle    Ice    Machine    Co.    v.    Gould,    73 

Cal.    153  457,  511 


GENERAL   TABLE    OF    CASES 


939 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Boyles  v.   Knight,    123   Ala.   289  604 

Boylston  v.  Bain,  90  111.  283  642a 

Boynton   v.    Chicago    Mill    &c.    Co.,   84 
Ark.    203  583 

V.  Clinton  Mut.   Ins.   Co.,   16  Barb. 

(N.    Y.)    254  427 

V.  Haggart,   120  Fed.  819  524,582 

V.  Jackway,    10   Paige   Ch.    (N.   Y.) 

307  1663 

V.  Page,   13  Wend.    (N.  Y.)   425         623 
V.  Pierce,  151  111.  197  1436 

V.  Rees,    8    Pick.    (Mass.)    329 

557,  586,  593 

V.  Salinger,    147    Iowa   537  207 

V.  Sawyer,   35   Ala.  497  670 

V.  Sisson,    56  Wis.   401  1574 

Bozarth   v.    Landers,    113    111.    181 

1440,  1482,  1589 
V.  Largent,    128    111.    95 

1333,  1618,  1672,  4656 
Bozeman   v.   Allen,   48   Ala.    512  616 

V.  Ivey,  49  Ala.  75  193,  198 

Bozon  V.  Williams,  3   Y.   &  J.   150  179 

Bozza  V.   Rowe,   30  111.    198  1608 

Brace  v.  Marlborough,  2  P.  Wms.  491     462 
V.  Superior  Land  Co.,  65  Wash.  681 

460,  468,  537g 
Bracken  v.   Bounds    (Tex.),   71    S.   W. 
547  1774 

V.  Miller,  4  Watts  &  S.  (Pa.)   102 

557,  562 
Brackensieck    v.    Vahle,    48    111.    App. 

312  1667 

Brackett   v.    Banegas,    116    Cal.    274 

1395,  1423 
V.  Baum,    50    N.    Y.    8 

1421,  1589,  1751,  1933 

V.  Ridion,   54   Maine   426  557,  559 

V.  Sears,    15    Mich.    244  365 

Bradburn  v.  Roberts,  148  N.  Car.  214  1684 

Bradbury  v.   Davenport,   114  Cal.    593 

870,  1045,  1046 

V.  Davis,    5    Colo.    265  582 

V.  Donnell,    136   Mo.   App.    676  198 

V.  Kinney,    63     Nebr.     754         351,  964a 

Braden  v.   (iraves,  85    Ind.   92  877 

Bradfield  v.  Hale,  67  Ohio  St.  316 

1204,  1215 
V.  Sewall,    58    Nebr.    637  1620,  1621 

Bradford  v.   Anderson,   60   Nebr.   368 

552,  609 
V.  Belfield,   2    Sim.   264  1787 

V.  Burgess,  20  R.  I.  290     848,  854,  857 
V.  Daniel,    65    Ala.    133  889 

V.  Harper,  25  Ala.   337  198,  1619 

V.  Helsell,    150    Iowa    732 

241  295  322  331 
V.  Howe  (Ky.),  11  S.  W.' 466 '  198,'  862 
V.  King,   18  R.   I.   743  1553b,  1789 

V.  Knowles,    86   Tex.    505  1406 

V.  Knowles     (Tex.    Civ.    App.),    24 

S.  W.  1095  1654 

V.  McConihay,  15  W.  Va.   732  191S 

V.  Malone,  33  Tex.   Civ.  App.  349     335 
V.  Russell,   79   Ind.   64  471,  1474 

v.  Tupper,  30  Hun   (N.  Y.)    174         515 
Bradford    Academy   v.    Grover,    55    Vt. 

462  911 

Bradford    Sav.    Bank  &c.    Co.   v.    Crip- 
pen,   63   Nebr.   210  1492 
Bradlee   v.    Whitney,    108   Pa.    St.    362 

547,  548 

Bradley  v.  Aldrich,  40  N.  Y.  504         1709a 

V.  -Ballard,    55    111.    413  127 

V.  Bryan,  43  N.  J.  Eq.  396  468 

V.  Chester  Valley  R.  Co.,  36  Pa.  St. 

141  1355,  1755, 

1765,  1792,  1829,  1830 

V.  Curtis,  79  Ky.  327        198,  201 


Bradley 

V.  Franck.  2   Pa.   Co.    Ct.   537  944 

V.  Fuller,    23    Pick.    (Mass.)    11 

35,  702,  706,  719 
V.  George,  2  Allen    (Mass.)    392 

743,  743a,  1076,  1091 
V.  Glenmary   Co.,   64  N.   J.    Eq.    77 

n,  1175a,  1189 
v.  Healey,  1  Holmes  (U.  S.)  451  1235 
v.  Heath,   3    Sim.    543  906 

v.  Helgerson,   14  S.   Dak.  593     258,  278 
v.  Hufferd,    138    Iowa    611  740 

V.  Lightcap,    195    U.    S.    1 

27,  1320,  1321 

V.  Lightcap,  201   111.   511  1653 

V.  Merrill,    88    Maine    319  162,  298, 

324,  335,  353,  1126,  1127 

V.  Merrill,    91    Maine   340 

650,  1126,  1127,  1133,  1139 
V.  Norris,   63   Minn.   156  1193 

V.  Parkhurst,  20   Kans.   462 

1396,  1439,  1440,  1474 
V.  Peabody    Coal    Co.,   99   111.   App. 

427  773,  774 

V.  Riches,  9   Ch.   Div.   189  538,  561 

V.  Snyder,    14   111.   262 

360,  1075,  1333,  1395 

V.  Tyson,  33  Mich.  337  1914 

Bradley   Engineering   &c.    Co.   v.    Hey- 

burn,  56   Wash.   628  1683a 

V.  Muzzy,  54  Wash.  227  1363 

V.  Outram,    13    Ves.   234  1414,  1417 

V.  Van   Valkenburg,   97  Tenn.   316      105 

Bradstown  &c.   R.   Co.  v.   Metcalfe,  61 

Ky.  199  161 

Brady  v.   Dilley,   27   Md.   570  1923a 

V.  Gilman,   96   Minn.    234  1069 

V.  Johnson,  75  Md.  445  153,  154 

V.  Sloman,  156  Mich.  423  586,  589 

V.  Spurck,   27    111.   478  582 

V.  Waldron,  2   Johns.    Ch.    (N.   Y.) 

148  684,  686 

Bragdon  v.   Hatch,   77  Maine  433 

33,  1240,  1835 
Bragg  V.  Lamport,  96  Fed.  630       575,  607 
V.  Massie,   38   Ala.    89         277,  282,  286 
V.  New    England    Mut.     Fire    Ins. 

Co.,  25  N.  H.  289       422,  426,  427 

Brahm  v.   Dietsch,   15   111.  Apt).   331        1545 

Brainard  v.   Cooper,   10   N.   Y.   356       874b, 

1069,  1086,  1110,  1395,  1425,  1430,  1436 

V.  Hudson,  103  111.  218  470,  586 

Brainerd  v.  Brainerd,  15  Conn.  575         289 

V.  Peck,  34  Vt.  496  156,  452a 

Bram  v.  Bram,  34  Hun   (N.  Y.)  487     1494 

Braman  v.  Bingham,  26  N.  Y.  483         913 

V.  Dowse,    12    Cush.     (Mass.)     227 

746,  749,  752,  768,  769,  861a 
V.  Wilkinson,  3  Barb.   (N.  Y.)  151     586 
Bramble   v.    Kingsbury,    39    Ark.    131 

603,  711 
Bramblet  v.  Commonwealth  &c.  Co.,  27 

Ky.    156  101a,  823 

Brame  v.   Swain,   111  N.   Car.   540  211 

Bramhall   v.    Flood,   41    Conn.   68        70,  367 
Bramlett   v.    Reily    (Miss.),   3    So.    658 

1805,  1807d 
v.  Wetlin,  71  Miss.  902  604a 

Branch    v.     Atlantic     &c.     R.     Co.,     3 
Woods    (U.    S.)    481  158,  161 

v.  Griffin,  99   N.   Car.    173 

460,  461,  524,  548,  574 
V.  Jesup,    106    U.    S.    468 

158,  161a,  436d 
V.  Taylor,    40    Tex.    Civ.    App.    248 

193,  198,  208 
V.  Wilkins     (Tex.     Civ.    App.),    63 

S.    W.    1083  1440 


940 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §|  1443-1940.] 


Branch   Bank  v.   Fry,  23   Ala.   770 

772,  777 
V.  Furness,    12    Ala.    367  1322 

V.  Hunt,    8    Ala.    876 

813,  865a,  868,  1372,  1638 
Brand    V.    Garneau,    3    Nebr.    (Unofl.) 
879  1709 

V.  Smith,    99    Mich.    395  826,  1585 

Erander  v.   Bowmar,   16  La.   370  380 

Brandlyn  v.   Ord,   1   Atk.   571  557 

Brandon  v.   Brandon,   10  W.   R.   287      1123 
Brandow    v.     Vroman,    29    App.     Div. 

597  1442b 

Brandt    v.    Thompson,    91    Cal.    458 

324,  342 
Braiinon    v.    Hursell,    112    Mass.    63 

74,  1141 
Brant  v.   Robertson,   16   Mo.    129 

260,  265,  272,  279,  324,  325 
Brantley   v.   West,   27   Ala.    542  286 

V.  Wood,  97  Ga.   755  62 

Branyan  v.  Kay,  33  S.  Car.  283 

78a,  1606 
Brasher  v.  Cortlandt,  2  Johns.  Ch.  (N. 

Y.)    505  1642,  1643 

Brass    Foundry    Works    v.    Gallentine, 

99    Ind.    525  436b 

Blasted  v.  Sutton,  29  N.  J.  Eq.  513 

471,    536 
V.  Sutton,  30  N.  J.  Eq.  462  1520 

Brastow  v.  Barrett,  82  Maine  456 

33,  667,  702,  777 
Bratcher    v.    Ohio    County    Bank,    152 

Ky.    458  813 

Bratton's  Appeal,   8   Pa.    St.    164  458 

Braun  v.  Vollmer,  88  App.  Div.  43 

241,  244,  324,  1045 
Braves    v.    Hampden    F.    Ins.    Co.,    10 

Allen  (Mass.)   281  1136 

Braxton  v.  Liddon,  49  Fla.  280  1490 

Bray  v.   Comer,  82  Ala.    183  1490,  1805 

V.  Ellison,    26    Ky.    L.    1039  60 

V.  First  Av.  Coal  M.  Co.,  148  Ind. 

599  924 

.Brayley  v.  Ellis,  71  Iowa  155 

481a,  817,  956 
Brayton  v.  Jones,  5  Wis.  117 

172,  334,  1118 
V.  Merithew,  56  Mich.  166  679,  1656 
V.  N.    E.    Coal   Min.    Co.,    11    Gray 

(Mass.)    493  1741 

Brazee  v.  Lancaster  Bank,  14  Ohio  318    537 
Brazleton   v.   Brazleton,   16   Iowa   417 

527,  606 

Breaux  v.  Royer,  129  La.  894  297a 

Breck  v.   Young,   11   N.   H.   485  1241 

Breckenridge    v.    Auld,    1    Rob.    (Va.) 

148  318 

v.  Brooks,    2    A.    K.    Marsh.    (Ky.) 

335  1114 

V.  Todd,  3  T.  B.  Mon.  (Ky.)   52         458 
Bredenberg    v.    Landrum,    32    S.    Car. 

215  50,  59,  60,  67,  870 

Breed  v.  Baird,  139  111.  App.  15     1367, 

1383,  1384,  139C,  1442b 

V.  Conley,  14  Iowa  269  520 

V.  Eastern  R.  Co.,  5  Gray  (Mass.) 

470  681 

V.  Higginbotham  (Tex.  Civ.  App.), 

141  S.  W.  164        1406,  1434 
v.  National  Bank,  171  N.  Y.  648 

460,  534 
Breen  v.  Lennon,  10  App.  Div.  (N. 
Y.)  36  585 

v.  Richardson,  6  Colo.  605        121 
V.  Seward,  11  Gray  (Mass.)  118 

837,  847 


Breese  v.  Bange,  2  E.  D.  Smith  (N.  Y.) 
474  478,  1662 

V.  Busby,  13  How.  Pr.   (N.  Y.)  485 

1634,  1672 
Brehm  v.  New  York,  104  N.  Y.  186  1597 
Breitenbach  v.  Turner,  18  Wis.  140  893 
Breitenbucher  v.    McEIroy    (N.    J.),   2 

N.  J.  Law  J.   157  777 

Breitling   v.    Chester,    88   Tex.    586  500 

Brem  v.  Lockhart,  93  N.  Car.  191      460,  474 
Bremen  Min.  &o.  Co.  v.  Bremen,  13  N. 

Mex.   Ill  1051 

Bremer  v.   Case,  60  Tex.   151  554 

V.  Dock  Co.,   127   III.   464       1106,   1107 
Bremer  Co.  Bank  v.  Eastman,  34  Iowa 

392  820 

Brend  v.  Brend,  1  Vern.  213  1067 

Brennan  v.  Eggeman,  73  Mich.  658 

679,    1656 
V.  Whitaker,    15   Ohio    St.   446  429, 

429a,   436c,   444,  445 
Brereton    v.    Miller,    7    Utah    426 

1709a,  1709c 
Bresee  v.  Ormsby,  91  Nebr.  399  1637 

Bresnehan  v.  Bresnehan,  46  Wis.  385 

393,  1540,  1556 

Bressler  v.  Martin,  133  111.  278  1459 

Brethour  v.   Brocke,  23  Ont.   658  783 

Brett  v.  Carter,  2  Lowell  (U.  S.)   458     152 

V.  Davenport,    151   N.    Car.    56 

1822,    1903 
Bretthauer  v.  Foley,  15  Cal.  App.  19        103 
Breunich  v.  Weselman,  100  N.  Y.  609     981 
Brevard   Naval   Stores   Co.   v.   Commer- 
cial Bank  of  Jacksonville   (Fla.),  64 
So.   943  1600 

V.  Commonwealth     Bank     of     Jack- 
sonville, 67  Fla.  281  1330 
Brevoort  v.   Brevoort,   70   N.   Y.    136 

1401,  1662 
V.  Jackson,  1  Edw.    (N.  Y.)   447 

1351,  1579,  1609 
V.  Randolph,   7    How.    Pr.    (N.    Y.) 

398  714,  1080,  1719a 

Brewer  v.  Atkieson,  121  Ala.  419 

814,  822,  833,  1701 
V.  Browne,    68    Ala.    210  568 

V.  Dyer,   7   Cush.    (Mass.)    337  758 

V.  Harrison,  27  Colo.  349 

1726,  1876a,  1880,  1906 
V.  Hyndman,  18  N.  H.  9  1055,  1064 
V.  Landis,  111  Mich.  217  1639,  1675 
V.  Longnecker,  15  N.  Y.  S.  937  1709 
V.  Marshall,  19  N.  J.  Eq.  542  179 

V.  Maurer,   38   Ohio    St.    543 

760,    762,    1713 
V.  Nash,  16  R.  I.  458 

138b,    874,    876,    1678,    1902 
V.  Staples,    3    Sandf.    Ch.    (N.    Y.) 

579  737,   951,    1380 

V.  Vanarsdale,  6  Dana  (Ky.)   204       866 
V.  Winchester,  2  Allen  (Mass.)  389  1792 
V.  Worthington,    10    Allen    (Mass.) 
329  749,  769 

Brewster    v.    Baker,    16    Barb.    (N.   Y.) 
613  138b 

V.  Carnes,   103  N.  Y.   556  479,  480, 

481,  482,  791,  964,  964a,  964d 
V.  Clamfit,  33   Ark.   72  99,  365,  367 

V.  Clough,  4  Ohio  Dec.  (reprint)  25    549 
V.  Davis,   56   Tex.    478  335 

V.  Dryden,    53    Iowa    657  1232 

V.  Madden,    15    Kans.    249 

177,    618,    631,    1483 
V.  Seeger,    173    Mass.   281  817 


GENERAL  TABLE   OF    CASES 


941 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442cj  3,  §§  1443-1940.] 


Brewster 

V.  Wakefield,  22  How.  (U.  S.)  118 

74,  1141 
Brey  v.   Barbour,   14  Ky.  655 

164a,    264,    297 
Briant  v.   Jackson,   99   Mo.    585 

953,    1614a,    1635,    1670,    1671 
Briarfield    Iron    Works    Co.    v.    Foster, 

54   Ala.    622  1516 

Briar  Hill  Coal  &c.  Co.  v.  Atlas  Works, 

146  Pa.  St.  290  124b 

Brice  v.  Watkins,  30  La.  Ann.  21 

874c,   874d,   877 

Brick  V.    Brick,   98   U.    S.    514       277, '322 

V.  Getsinger,  5  N.  J.  Eq.  391  684 

V.  Paine,    SO    Miss.    648  546 

V.  Scott,    47    Ind.    299  70,    112 

Brickell  V.  Batchelder,  62  Cal.  623 

1773,  1777b 
Brickencamp  v.  Rees,  69  Mo.  426 

1771,    1862 
Brickie  V.  Leach,  55  S.  Car.  510      244,  314 
Bridenbecker  v.   Lowell,   32   Barb.    (N. 
Y.)    9  606,   822,  989 

V.  Prescott,   3   Hun    (N.   Y.)    419      1843 
Bridge   v.    Hubbard,    15    Mass.    96  644 

Bridgeport  v.   Blinn,  43  Conn.  274  1069 

Bridgeport  Electric  &c.  Co.  v.  Meader, 

72  Fed.   115  163 

Bridgeport   Savings   Bank   v.    Eldredge, 

28    Conn.    556  1569 

Bridger  v.  Exchange  Bank,  126  Ga.  821 

585,   586 
V.  Morris,  90  N.  Car.  32  1813,  1821 

Bridges  v.  Ballard,  62  Miss.  237  1777b 

V.  Bidwell,    20    Nebr.    185  481 

V.  Blake,    106   Ind.    332  113 

V.  Linder,  60  Iowa  190 

265,    267,    275,    329 
V.  Longman,  24  Beav.  27  1766 

V.  Miles,    152   Mass.   249  629 

V.  Winters,   42    Miss.    135  94 

Bridgewater   Roller  Mills  Co.  v.   Balti- 
more Bldg.  &c.  Assn.,  124  Fed.  718 

767,  1624,  1631 
Bridgham   v.   Thompson,    12   Tex.    Civ. 

App.  562  1396 

Bridgman  v.  Johnson,  44  Mich.   491 

953,   1742 

Brien,  In  re,   11   L.  R.  Ir.  213  181 

Brier   v.   Brinkman,   44   Kans.    570  1684 

Briggs  V.  Briggs,  134  Pa.  St.  514  958 

V.  Briggs,   135   Mass.   306 

1106,    1835,    1852,    1873,    1906 
V.  Chicago,    Kans.    &c.    R.    Co.,    56 

Kans.    526  681,   1635,   1654 

V.  Crawford,    162    Cal.    124     835b,    1897 
V.  Davis,   108  Mass.   322  1063,  1069 

v.  Fish,  2  D.  Chip.    (Vt.)    100  16 

V.  Hall,  16  R.  I.  577  1921 

V.  Hannowald,    35    Mich.    474 

787,  817,  1377 
V.  Jones,  L.  R.  10  Eq.  92  604 

V.  Kaufman,  2  Brown  N.  P.  (Mich.) 

160  1621 

V.  Langford,   107  N.  Y.   680 

612,   632,   842,   844,    1807b 
V.  Latham,    36    Kans.    205  830 

V.  Neal,  120  Fed.  224  1116,  1516 

V.  Parkman,   2    Mete.    (Mass.)    258    475 
V.  Planters'    Bank,    Freeman's    Ch. 

(Miss.)   574  192 


Briggs 

V.  Rice,    130    Mass.    50  333,    547, 

572;   574,   827 
V.  Richmond,  10  Pick.   (Mass.)   391 

952,  1264 
V.  Seymour,    17    Wis.    255        575,    744, 
754,   865a,   889,   1586 
V.  Sholes,  14  N.  H.  262 

1293,   1294,   1300,  1306,   1312 
V.  Steele,   91    Ark.    458 

343,    357,    360,    634,    643,   906 
V.  Thompson,  86  Hun  (N.  Y.)  607 

791,  835b 
Brigham  v.  Avery,  48  Vt.  602  79 

V.  Brigham,   113   Ga.   810  470 

V.  Brown,  44  Mich.  59 

505,  508,  610,  614 
V.  Claflin,   31   Wis.   607  1232 

v.  Fayerweather,    144    Mass.    48  103 

v.  McDowell,   19   Nebr.  407  982 

V.  Myers,   51   Iowa  397  642b 

V.  Potter,   14   Gray    (Mass.)    522 

110,  616,  617,  620,  622 

V.  Thompson,  12  Tex.  Civ.  App.  562  459 

v.  White,  44  Iowa  677  1813a 

Bright  v.  Boyd,  1  Story  (U.  S.)   478    1128 

v.  Buckman,  39  Fed.  243       97,  99,  456, 

490,    524,    530,    583,    586,    591, 

593,  723,  1464 

V.  Pennywit,  21  Ark.  130  1663 

v.  Piatt,   32   N.  J.    Eq.   362  681 

Brightman  v.  Brightman,  1  R.  I.  112       584 

Brighton  v.  Doyle,  64  Vt.   616 

255,  909b,   1128 
Brightwell  v.  McAfee,  249  Mo.  562 

304,    323,    329,    335,    1093a 
Brignardello  v.   Cooper    (Ark.),   172   S. 

W.   1030  1420,  1421,  1588 

Brill  V.   Rack,  15  Ky.  L.  383  624 

Brim  v.  Fleming,  135  Mo.  597  495 

Brinckerhoff  v.   Lansing,  4  Johns.   Ch. 

(N.  ■f.)   140       ■  1107 

V.  Lansing,    4    Johns.    Ch.    (N.    Y.) 

65  365,  377,  382,  523,  525, 

551,  603,  927,  930,  1812 
V.  Thallhimer,    2    Johns.    Ch.     (N. 

Y.)    486  1351 

Brindernagle     v.      German      Reformed 

Church,    1   Barb.   Ch.    (N.    Y.)    15      1587 
Brine  v.   Hartford  F.   Ins.   Co.,  96  U. 

S.  627  661,  1051a,  1321 

Brinkerhoff  v.   Franklin,  21   N.  J.   Eq. 
334  1479 

V.  Marvin,    5    Johns.    Ch.    (N.    Y.) 

320  368 

Brinkerhoff  Zinc  Co.  v.  Boyd,  192  Mo. 

597  1930 

Brinkhause  v.  Pavy,  51  La.  Ann.  1327  930 
Brinkman,  In  re,  7  N.  Bank.  R.  421  1908 
Brinkman  v.  Jones,  44  Wis.  498 

244,  246,  252,  253,  264,  342c,  544,  548, 

552,  586,  587,  598,  673,  715,  716,  817, 

821,  959,  1107 

V.  Ritzinger,  82  Ind.   358  153"i 

Brinkmeyer  v.  Browneller,  55  Ind.  487 

368,  369,  370,  371,  372 

V.  Helbling,  57  Ind.  435     368,  370,  371 

Brinley  v.  Mann,  2  Cush.  (Mass.)  337     130 

Brinson  v.  Berry  (Miss.),  7  So.  322  99 

Brinton  v.  Scull,  55  N.  J.  Eq.  747 

495,  555,  556 
V.  Seevers,  12  Iowa  389  499 

Brisbane  v.  Lestarjette,  1  Bay  (S.  Car.) 
113  616 


943 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Brisbane 

V.  Stoughton,  17  Ohio  482 

1767,  1773,  1777 
Brisco  V.   Minah  Consol.  Min.  Co.,  82 

Fed.  952  1449 

Briscoe  v.  Bronaugh,  1  Tex.  326  584 

V.  Power,  47  111.  447     577,     743b,  1625 

Brison  v.  Brison,  90  Cal.  323  335 

V.  Brison,  75  Cal.  525  288 

Bristol  V.  Hershey,  7  Cal.  App.  738 

1043,  1051,  lOSld,  1053.  1064,  1324 
V.  Morgan,  3  Edw.  Ch.  (N.  Y.)   142 

1432,  1711 
V.  Pearson,  107  N.  Car.  562  924 

Bristol   Sav.   Bank  v.    Stiger,   86   Iowa 

344  749,  751 

Bristow  V.  Thackston,  187  Mo.  332         987 

British   American   Mtg.    Co.   v.    Smith, 

45  S.  Car.  83  841 

V.  Worrill,  168  Fed.  120  1606 

British   Canadian  Loan  Co.,  In  re,   16 

Ont.  15  1821,  1824 

British  &c.  Mtg.  Co.  v.  Burke,  80  Miss. 

643  1014 

V.  Norton,  125  Ala.  522  1876,  1883 

Britton  v.  Bean,  4  Phila.   (Pa.)   289         463 

V.  Hunt,  9  Kans.  228  1414 

V.  Updike,  3  N.  J.  Eq.  125  1621 

Britton's  Appeal,  45  Pa.  St.  172 

463,  466,  538,  557 

Broach  v.  Barfield,  57  Ga.  601  25,  292 

V.  O'Neal,  94  Ga.  474  65 

V.  Powell,   79   Ga.   79     1231,   1232,  1235 

V.  Smith,  75  Ga.   159  244,  292 

Broad  v.  Self,  9  Jur.   (N.  S.)   885 

251,  1044 
Broadbent  v.  Brumbach,  2  Idaho  336 

78a,  1332,  1606 
Broaddus  v.  James.  13  Cal.  App.  464       103 
V.  Potts,   140  Ky.   583  330,  1052a 

Broadus  v.  Smith,  121  Ala.  335 

431a,  436b,  439 
Broadwell   v.    Rodrigues,    18   La.   Ann. 

68  •  1611a 

Broadwood,  Ex  parte,  1  Mont.  D.  &  D. 

631  181,  437 

Brobst  V.  Brock,  10  Wall.   (U.  S.)   519 

48,  664,  674,  716,  808,  812,  820c,  874a, 

915,  1157,  1168,  1197 

Brock  V.  Hidy,  13  Ohio  St.  306  208 

V.  Rice,  27  Grat.  (Va.)  812  1638 

Brockenbrough  v.  Melton,  55  Tex.  493     505 

Brocker  v.  Stallard,  34  Okla.  612  1414 

Brocklehurst  v.  Jessop,  7  Sim.  438         1198 

Brockschmidt   v.    Archer,    64   Ohio    St. 

502  138,  1654 

V.  Haguebusch,  72  111.  562  949 

Brockway  v.  McClun,  148  111.  App.  465 

1175a,  1182,  1395 
V.  McClun,  243  111.  196 

355,  924,  1404,  1597 
V.  Wells,  1  Paige  (N.  Y.)   617 

172,  334,  1111 
Broderick  v.   Smith,  26  Barb.   (N.  Y.) 

539  76 

Brodribb  v.  Tibbetts,  58  Cal.  6  1459,  1460 
Brodrick  v.  Kilpatrick,  82  Fed.  138  136 
Brody  &c.   Co.  v.  Hochstadter,   144  N. 

Y.  S.  631  1654 

Broeker  v.  Morris,  42  Ind.  417  1621 

Brogden  v.  Walker,  2  Har.  &  J.  (Md.) 

285  299 

Brokaw  v.  Hudson,  27  N.  J.  Eq.  135       917 

Brokel  v.  McKechnie,  69  Tex.  32  574 

Brolasky  v.  Miller,  8  N.  J.  Eq.  790         643 

V.  Miller,  9  N.  J.  Eq.  807 

644,  744,  745,  747 


Brolley   v.    Lapham,    13    Gray    (Mass.) 

294  1296,  1304 

Bromley  v.  Lathrop,  105  Mich.  492 

956,  964d 
Bronson  v.  Kinzie,  1  H.  &  W.  (U.  S.) 
311  1145.  1321 

V.  LaCrosse  &c.  R.  Co.,  2  Black  (U. 

SJ    524  1436a,  1441 

V.  La  TCrosse   &c.    R.    Co.,   2    Wall. 

(U.  S.)   283  359,  463,  843 

V.  Rodes,  7  Wall.  (U.  S.)  229  637,  901 
V.  Wanzer,  86  Mo.  408  574 

Brooke,  In  re,  46  L.  J.  Ch.  865  796 

Brooke  v.  Glos,  243  III.  392  537b 

V.  Morris,  2  Cin.    (Ohio)    528  1493 

V.  Struthers,  110  Mich.  562 

351,  480,  481a,  956 
Brooke's  Appeal,  64  Pa.  St.  127 

458,  504,  517,  617 
Brookiield  v.  Goodrich,  32  111.  363  508 

Brookings  v.  White,  49  Maine  479 

72,  110,  343,  353 
Brookover  v.  Hurst,  1  Mete.  (Ky.)  665 

632,  667 
Brooks  V.  Allen,  62  Ind.  401  1492 

V.  Avery,  4  N.  Y.  225  641,  644,  1493 
V.  Benham,  70  Conn.  92  722,  725,  979 
V.  Berryhill,  20  Ind.  97  626 

V.  Brooks,  169  Mass.  38  357,  360,  947 
V.  Dalrymple,  12  Allen  (Mass.)   102 

610,  614 
V.  Fairchild,  36  Mich.  231  521a 

V.  Hubbard,  73  Vt.   122  681 

V.  Tones,  11  Mete.   (Mass.)   191  67 

V.  Keister,  45  Iowa  303  1051 

V.  Kelly,  63  Miss.  616  701 

V.  Lester,  36  Md.  65  70,  365,  487 

V.  Maltledge,  100  Ga.  367  875 

V.  Owen,  112  Mo.  251 

459,  460,  575,  744,  1804 
V.  Rice,  56  Cal.  428  848,  855,  870,  871 
V.  Vermont  Cent.  R.  Co.,  14  Blatchf. 

(U.S.)   463  1383,   1411,  1558 

V.  Whitney,  11  Mete.   (Mass.)  413     810a 
Broom  v.   Herring,  45   Tex.   Civ.  App. 

653  192 

Broome  v.  Beers,  6  Conn.  198 

551,  603,   1402,   1444,  1482 
Broomell  v.  Anderson  (Pa.),  8  Atl.  764    ' 

1355,  1404 

Brophy  v.  Downey,  26  Mont.  252  1346 

Brophy   Min.   Co.   v.    Brophy   &c.    Gold 

Min.  Co.,  15  Nev.  101  41,  339,  342c 

558,   586,   588,   591,  597,  600,  710 

Broquet  v.  Sterling,  56  Iowa  357 

955,  1080,  1134 
Brosseau  v.  Lowy,  209  111.  405 

735,  740a,  854,  868 
Brothers   v.    Harrill,   2   Jones  Eq.    (N, 

Car.)   209  310 

Brotherton  v.  Hatt,  2  Vern.  574  562,  564 
Brou  V.  Becnel,  20  La.  Ann.  254  542,  1502 
Brouard  v.   Dumaresque,   3    Moore,   P. 

C.  C.  457  1863 

Broughton  v.  Powell,  52  Ala.  123  150 

Brouillard  v.   Stimpson,  201  Mass.  236 

96,  1904 
Broussard    v.    Broussard,   45   La.   Ann. 
1085  588,  597 

V.  Dugas,  5  La.  Ann.  585  136 

Brousseau  v.  Lowy,  209  111.  405  838 

Brouwer  v.  Harbeck,  9  N.  Y.  589  629 

Broward  v.  Hoeg,  15  Fla.  370 

459,   1397,  1439 
Browder  v.  Hill,  136  Fed.  821  874d 

Brower  v.  Buxton,  101  N.  Car.  419 

1472,  1805 


GENEEAL   TABLE    OE    CASES 


943 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Brower 

V.  Life  Ins.   Co.,  86  Fed.  748  1493 

V.  Witmeyer,  121  Ind.  83 

468,  470,  471,  472,  482 
Brower  Lumber  Co.  v.  Miller,  28  Ore. 

565  752 

Brown,  Ex  parte,  15  S.  Car.  518  670 

Brown,  In  re,  196  Fed.  758  1235 

Brown    v.    Anderson,    1    T.    B.    Hon. 
.    (Ky.)   198  588 

\v.  Atlanta  Nat.  Bldg.  &c.  Assn.,  46 
^  Fla.  492  1406a,  1440 

V.  Avery,  119  Mich.  384  680,  739 

V.  Baker,  65   Minn.    133  1606,  1923a 

V.  Baker,  22   Nebr.  708  607 

V.  Bank,  148  Mass.  300  1095 

V.  Bank,  44  Ohio  St.  269  118a,  166 

V.  Bank  of  Sumter,  55  S.  Car.  51 

267,  314 
V.  Bannister,   15   Hawaii  271  1331a 

V.  Barber,  244  Mo.   138  608 

V.  Bates,  55  Maine  520 

135,  704,  1281,  1339,  1381 
V.  Becknall,  5  Jones  Eq.    (N.  Car.) 

423  915 

V.  Bement,  8  Johns.  (N.  Y.)  96  244 

V.  Betts,  13  Wend.   (N.  Y.)   29         718a 
V.  Blydenburgh,  7  N.  Y.  141     483,  791, 
804,  814,  870,  870a,  872,  964 
V.  Bocquin,  57  Ark.  97  583 

V.  British    &    Amer.    Mtg.    Co.,    86 

Miss.  388  1774,  1857,  1922a 

V.  Brown,  96  Ark.  456  83Sb 

V.  Brown,   103   Ind.  23  162,  168 

V.  Brown,  47  Mich.  385  1937 

V.  Brown,     1     Barb.    Ch.     (N.    Y.) 

189  1389 

V.  Brown,  38  S.  Car.   173  642b 

V.  Bryan,   5    Idaho   145  16,  1769 

V.  Bryan,  6  Idaho  1  62,  1332,  1732 

V.  Budd,  2  Ind.  442  488,  559 

V.  Burney,  128  Mich.  205 

1064,  1680,  1839 
V.  Cady,  11  Mich.  535  521a 

V.  Carson,  Busb.  Eq.  (N.  Car.)  272    335 
V,  Cascaden,  43  Iowa  103 

72,  677,  1207,  1215,  1225 
V.  Cass  County  Bank,  86  Iowa  527  652a 
V.  Chase,   Walk.    (Mich.)    43 

1521,  1527,  1532 
V.  Cherry,  56  Barb.  635  1397 

V.  Click,  65  W.  Va.  459  1807a 

V.  Clifford,  7  Lans.   (N.  Y.)  46  309 

V.  Cohn,  95   Wis.  90  583 

V.  Cole,  14  Sim.  427    886,  888,  891,  1052 
V.  Columbus    (N.    J.    Eq.),    75    Atl. 

917  561,  586 

V.  Comonow,    17   N.    Dak.    84 

1752,  1788,  1789 

V.  Conger,   10  Nebr.  236  1402 

V.  Cory,  9  Kans.  App.  702  103 

V.  Cozard,  68  111.  178  1632 

^v.  Cram,    1   N.   H.    169         42,   667,  668 

A  V.  Crookston    Agl.    Soc,    34    Minn. 

'  545  1688,   1688a,   1929,  1935 

V.  Crossman.   206  ^.    Y.   471     309,   335 

V.  Dean,  3   Wend.   (N.  Y.)   208 

244,  246,  457,  511 
V.  Delaney,   22   Minn.    349 

826,    1785,    1787,    1789 
V.  Dennis    (Tex.   Civ.  App.),   30   S. 

W.  272  874d 

V.  Devine,    61    111.    260  703,    1207 

V.  Dewey,  2   Barb.    (N.  Y.)   28 

262,  272,  275,  279,  325,  329 
V.  Dunckel,  46  Mich.  29  604,  S04a 

V.  Eastman,    16    N.    H.    588  574 

V.  Edson,   23    Vt.   435  510 


Brown 

V.  Farmers'    Supply    Depot    Co.,   23 

Ore.    541  168,    169 

V.  Finance   Co.,   31    Fed.   516  6S9a 

V.  Fitchburg,  128  Mass.  282  1288 

V.  Fitzpatrick,   56   Nebr.   61  1611a 

V.  Follette,    155    Ind.   316 

294,  322,  342 
V.  Frantum,  6  La.  39  810a 

V.  Freeland,   34   Miss.   181  657 

V.  Frost,  10  Paige  (N.  Y.)  243 

1054,    1586a,    1639,   1668,   1671 
V.  Frost,   Hoff.    Ch.    (N.    Y.)    41 

398,   1052a,   1617 
V.  Gaffney,  28  111.  149  251,  255, 

293,  342a,  513,  586,  808,  863,  1046 
V.  Gaffney,  32  111.   251  1079,   1081 

V.  Haddock,  199  Mass.  480        473a,  609 
V.  Hall,    32    S.    Dak.    225         281,    793a, 
812,  817,  904,  1787,  1902 
V.  Hardcastle,  63   Md.  484  1196 

V.  Harris,   139   Mich.   372  565 

V.  Harshman,  6   Ohio  C.   Dec.   10    920a 
V.  Henry,   106  Pa.   St.   262 

605,  814,  989 
V.  Hermann,   14  Abb.   Pr.    (N.   Y.) 

394  116 

V.  Holden,    120    Iowa    191  1367 

V.  Holyoke,  53  Maine  9 

244,    245,    246,   247a,   248 
V.  Holyoke   Water   Power    Co.,    157 

Mass.  280  1897a 

V.  Hoover,  11  N.   Car.   40         729,  1231 
V.  Tames   (Miss.),  24  So.  908  1650 

V.  Johnson,  53   Maine  246 

1100,  1103,  1426 
V.  Johnson,   58   Nebr.  222  1709 

V.  Johnson,   115   Wis.  430 

332,  1053,  1671 
V.  Johnston,    7    Abb.    N.    Cas.    (N. 

Y.)    188  790,    791 

V.  Kahnweiler,    28    N.    J.    Eq.    311    1466 
V.  Keeney  Assn.,  59  N.  Y.  242  1446 

V.  Kiefer,  71  N.  Y.  610  367 

V.  Kirkman,   1   Ohio   St.   116 

504,  517,  524 
V.  Lambeth,  2  La.  Ann.   822  1614 

V.  Lapham,  3  Cush.   (Mass.)    551 

666,  858,  864,  867,  1067 
V.  Lawton,  87  Maine  83  892,  1088,  1171 
V.  Lazarus,  5  Tex.  Civ.  App.  81  510 
V.  Leach,  35  Maine  39  389,  668 

V.  Ligon,  92  Fed.  851  883a 

V.  Loeb,    177    Ala.    106  702 

V.  Lunt,  37  Maine  423  488 

V.  Lynch,  1  Paige  (N.  Y.)  147  332 

V.  McCormick,  28  Mich.  215     499,  521a 
V.  McKay,    151    111.   315  1621 

V.  McLean,  18  Ont.  533  945 

V.  Markland,   16  Utah  360  762 

V.  Marzyck,  19  Fla.  840  1664 

V.  Maury,   85    Tenn.    358  66 

V.  Miller,   63    Mich.   413  1447a 

V.  Miner,  21   111.   App.   60  1597 

V.  Moore,   38  Tex.   645  497 

V.  Morrill,  45  Minn.  483     102a,  119,  552 
V.  Mortgage   Co.,    110    111.    235  634 

V.  National   Bank,  44  Ohio   St.  269 

46,   67 
V.  Nelms,  86  Ark.   368  527 

V.  Nevitt,   27   Miss.   801  1425,    1441 

V.  Nickle,  6  Pa.    St.   390 

244,  248,  266,  277,  321 
V.  O'Brien,    168    Mass.    484  68a 

V.  Ogg,    85    Ind.    234      1334,    1842,    1924 
V.  Orr,    29    Cal.    120  1718 

V.  People's  Mut.  Ins.  Co.,  11  Cush. 

(Mass.)    280  399 


944 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Brown 

V.  Peto   (1900),  2  Q.  B.  653  776 

V.  Phillips,  40  Mich.  264  1342,  1501 
V.  Prevost,  28   S.  Car.   123  113 

V.  Rash,  40  Tex.  Civ.  App.  203  204 
V.  Rockhold,  49  Iowa  282  1207,  1210 
V.  Roger    Williams    Ins.    Co.,    5    R. 

I.  394  407 

V.  Sartor,  87  S.  Car.  116  458,  523,  1688 
V.  Scandia     Bldg.     &c.     Assn.,     61 

Minn.  527  1606,  1923a 

V.  Scott,    87    Ala.    453  904,    1496 

V.  Scott,    51    Pa.    St.    357  1355 

V.  Shearon,  17  Ind.  239  1454 

V.  Sheldon    State    Bank,    139    Iowa 

83  877a 

V.  Shurtleff,  24  III.  App.   569  986 

V.  Simons,.  44    N.    H.    475       530,    577, 
714,    722,    723,    1621,    1624 
V.  Simpson,  4  Kans.   76  495,  521a 

V.  Skotland,   12   N.   Dak.  445  1602 

V.  Smith,    116   Mass.    108 

812,  1868,  1897,  1902 
V.  Snell,  6  Fla.  741  664 

v.  South    Boston    Sav.    Bank,     148 

Mass.  300  736,  739a, 

1095,  1123,  1625 
V.  Spradlin,   136  Ky.   703 

297,  324,  340,  1093 
V.  Staples,  28  Maine  497  68 

V.  Stead,    5    Sm.    535  1402 

V.  Stewart,    1    Md.    Ch.    87 

34,  610,  702,  708,  889,  1083,  1215 
V.  Stewart,    56    Md.    421  610 

V.  Stillman,  43  Minn.   126 

738,  760,  760a 
V.  Thompson,   29   Mich.   72  1342 

V.  Thurston,   56   Maine   126  697 

V.  Trent,   36   Okla.   239  586 

V.  Tyler,  72  Mass.  135 

139,  952,  1619,  1654 
V.  Vanlier,  7  Humjph.  (Tenn.)  239  460 
V.  Volkening,   64   N.    Y.    76 

591  593  1439 
V.  Wagner  (Pa.).  16  Atl.  834  '  1196 
V.  Webber,   103   Maine  60  1151a 

V.  Welch,   18   III.   343  554,   555 

V.  Wentworth,    181    Mass.    49 

1798,  1836,  1841 
V.  Wernwag,  4  Blackf.  (Ind.)  1  950 
V.  Wilson    (Tex.   Civ.  App.),  29   S. 

W.   530  548,   586 

V.  Winter,  14  Cal.  31  1654,  1715 

V.  Witts,  57  Cal.  304  612,  835b 

V.  Woodhouse,    14    Grant    Ch.    (U. 

C.)    682  1884 

V.  Wright,   4  Yerg.    (Tenn.)    57  315 

Brownback  v.  Ozias,  117  Pa.  St.  87 

481,  534,  553 
Browne  v.   Bixby,   190   Mass.   69  114 

V.  Browne,    17    Fla.    607 

1204,  1330,  1544a 
V.  Davis,   109  N.   Car.  23  989 

V.  Ferrea,    51    Cal.    552  1616 

V.  Lockhart,  10  Sim.  420  890,  1071 
V.  Lynde,    91    N.    Y.    92  1625 

V.  Ferris,    11    N.    Y.    S.    97  857 

V.  Price,  4  C.   B.   N.   S.   598  1225 

V.  Savage,    4    Drew.    635  560 

V.  Sweet,    127    Cal.    332  1414 

Brownell  v.  Oviatt,  215  Pa.  514  1443 

Brownell's  Estate,  In  re,   15   N.  Y.   S. 

47S  920,  989 

Brownfield   v.    Weicht,   9    Ind.    394        1959 
Browning  v.   Carson,   163  Mass.  255    1701a 
V.  Currie   (Tex.   Civ.  App.),   140  S. 

W.    479  316 

V.  Harris,  99   111.  455  138a 


Browning 

v.  Home  Ins.  Co.,  71  N.  Y.  508 

399,  406a 

V.  Lavender,  104  N.  Car.  69  1815 

V.  MuUins,  12  Ky.   L.   41  130 

V.  Smith,  139  Ind.  280  1406 

v.  Stacey,   52   App.   Div.   626  1521 

Brownlee  v.  Arnold,  60  Mo.  70  1184 

V.  Martin,  21   S.   Car.   392  314,  340 

V.  Martin,  28   S.   Car.   364  332 

Bruce,  Ex  parte,  1  Rose  374  183 

Bruce,  In  re,  9  Ben.  (U.  S.)  236 

486,  689,  697 

Bruce    v.    Bonney,     12    Gray     (Mass.) 

107  794,    877,   958,  970,  971 

V.  Slemp,   82   Va.    352  318 

V.  Tilson,  25   N.  Y.   194  209 

V.  Wanzer,  20  S.  Dak.  277       1193,  1454 

Bruck  V.  Lambeck,  63  Misc.  117  644 

Brudenell   v.    Vaux,    2    Dall.    (U.    S.) 

302  456,  458 

Brueggestradt    v.    Ludwig,    184    111.    24 

793a 
Brueschke  v.  Wright,  166  111.  83  1661 

Bruil  V.  Thompson,  31  W.  Va.  16  585 
Brugh  V.   Darst,    16   Ind.   79  1618 

Brugman  v.  Brugman,  93  Nebr.  408  103 
Brumagim  v.  Chew,  19  N.  J.  Eg.  130  937 
Brumbach  v.  McLean,  196  Pa.  St.  321  786 
Brumbaugh    v.     Shoemaker,     51     Iowa 

148  1632 

Brumby  v.  Jones,   141   Fed.    318  501 

V.  Boutall,  24  Hun   (N.  Y.)   451 

272,  281,  331 
Brummond  v.  Krause,  8  N.  Dak.  573 

624,   710 
Brundage  v.   Biggs,  25    Ohio   St.   652     583 
V.  Home  Sav.  &c.  Assn.,   11   Wash. 

277  55a,  1517 

V.  Missionary  Society,  60  Barb.  (N. 

Y.)  204  1439,  1440,  1445 

Brundred  v.  Walker,  12  N.  J.  Eq.  140 

1395,   1406 

Bruner  v.  Bateman,  66  Iowa  488  83a 

Brunson  v.  Brooks,  68  Ala.  248       588,  589 

v.  Ferguson,  2  N.  J.  L.  J.  121  1713 

V.  Henry,  140  Ind.  455     501,  1387,  1452 

V.  Morgan,  72  Iowa  763  1893 

Brunswick-Balke  Collender  Co.  v.  Her- 

rick,   63    Vt.    286  54,  670 

Brunswick    Realty    Co.     v.    University 

Inv.   Co.,  43  Utah  75  377,  895 

Brunswick    Savings    Inst.    v.    Commer- 
cial Union  Ins.  Co.,  68  Maine  313 

406,  406a,  408,  425 
Brunswick   &c.   R.    Co.    v.    Hughes,   52 

Ga.   557  178 

Bruschke   v.    Wright,    166    111.    183 

812,   874a,    1054,  1678 

Bruse  v.   Nelson,   35    Iowa   157       605,  971 

Brush  V.  Fowler,  36  111.  53  1413 

V.  Peterson,   54   Iowa  243  250,  251 

Bryan  v.  Brasms,  3  Ariz.  433 

674,  715,  812,  1678 
V.  Brasius       162  U.  S.  415  716 

V.  Bryan,    139    Ga.    51  1606 

V    Butts,  27  Barb.    (N.   Y.)    503 

13,  44,  1751,  1893 
V.  Cales    (Ariz J,   20   Pac.    311  1674 

V.  Cormick,  1  C-ox's  Eq.  Cas.  422 

1516,  1519,  1524 
V.  Cowart,  21  Ala.  92 

245,   246,  286,   342 
V.  Harvey,  18  Md.  113  574,  586 

V.  Kales,    162   U.    S.    411  674,    1048 

v.  Pinney,  162  U.  S.  419    674,  812,  1678 
V.  Ramirez,    8    Cal.    461  138b,    499 

v.  Tormey,  84   Cal.    126  552 


GENERAL   TABLE    OF    CASES 


945 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Bryan 

V.  Traders'  Ins.  Co.,  145  Mass.  389 

253,    422,    423,    513 
Bryant   v.    Booze,    55    Ga.    438        561,    562 
V.  Broadwell,    140    Cal.    490  335 

V.  Carson    River   Lumbering   Co.,   3 

Nev.    313  1348 

V.  Charter  Oak  L.  Ins.  Co.,  24  Fed. 

771  910 

V.  Crosby,    36    Maine    562  282,   298 

V.  Damon,    6    Gray    (Mass.)    564 

813,  817,  822,  822a,  1701 

V.  Erskine,    55    Maine    153        388,    389, 

390,    392,   395,   668,   803,   1058 

V.  Fairfield,  51  Maine  149  1587 

V.  Grand   Lodge    (Tex.    Civ.   App.), 

152   S.   W.   714  600 

V.  Jackson,    59    Maine   165  1058 

V.  Main,    25    Ky.    L.    1242  586 

V.  Pennell,   61    Maine   108  150 

V.  Richardson,   126  Ind.   143     989,  1004 
V.  Stephens,   58  Ala.   636  206,   1628 

V.  Vix,  83   111.    11  838 

V.  Young,    21    Ala.    264  243 

Bryant  Timber  Co.  v.   Wilson,  151   N. 

Car.    154  584 

Bryce  v.  Bowers,  11  Rich.  Eq.  (S.  Car.) 
41  1404,  1414 

V.  Massey,  35   S.   Car.   127 

166,  168,  369 
Brydges  v.  Chandos,  2  Ves.  Jr.  417  573 
Brydon  v.   Campbell,  40  Md.   331 

489,  492,  494,  515,  516 
Brynjolfson  v.  Osthus,  12  N.  Dak.  42  817 
Bubose  V.  Young,   10  Ala.   365  508 

Buchan    v.    Sumner,   2    Barb.    Ch.    (N. 

Y.)    165  119,  464 

Buchanan  v.  Balkum,  60  N.  H.  406 

574,  873 
V.  Berkshire    L.    Ins.    Co.,    96    Ind. 

510  1179a,  1182a,  1185, 

1215,  1334,  1425,  1521,  1526,  1530, 

1533,  1577 

V.  Clark,    10   Grat.    (Va.)    164  881 

V.  Drovers'    Nat.    Bank,     55      Fed. 

223  657 

V.  International  Bank,  78  111.  500 

364,    523,    525,    581,    843,    870 
V.  Lloyd,   88   Md.    642  907 

V.  Monroe,    22    Tex.    537        675a,    676, 
1359,   1404,   1406,   1759,  1792,   1794 
V.  Reid,  43   Minn.   173  1743 

v.  Selden,   43    Nebr.    559  891 

Buchner,  In  re,  202  Fed.  979 

479,  570,  812a,  9S6a,  959 
Buchner,  In  re,  205  Fed.  454  570,  835b 
Buck  V.   Delafield,  55  111.   31  1684 

V.  Fischer,    2    Colo.    182  1388 

V.  Foster,    147    Ind.    530  557 

V.  Henry,  Pa.   Super.  Ct.  477  964b 

V.  Paine,    50    Miss.    648  548,    552 

V.  Payne,    52    Miss.    271      38,    58,    696 
V.  Phoenix  Ins.  Co.,  76  Maine  586 

397,  398 
V.  Sanders,  1  Dana  (Ky.)  187  701 
V.  Seymour,  46  Conn.  156  154,  157 
V.  Sherman,  2  Doug.    176  1547b 

V.  Stuben,    63    Nebr.    273  1531 

V.  Wood,    85    Maine   204  924 

Buckby   v.    Sturtevant,   28    Pa.    Super. 

Ct.   552  1355 

Buckheit    v.    Decatur    Land    Co.,    140 

Ala.   216  817,   1457 

Buckhorn    Plaster   Co.    v.    Consolidated 

Plaster  Co.,  47  Colo.  516  583 

Buckingham  v.  Hanna,  2  Ohio  St.  551 

529,  541 
Bucklen  *.   Hastfrlik,   155   III.   423  493 

CO — Jones  Mtg. — ^Vol.  III. 


Buckley  v.  Daley,  45  Miss.  338 

38,   664,   700,    1215 
V.  Early,  72  Iowa  289  521a 

V.  Runge     (Tex.     Civ.     App.),     136 

S.    W.    533  192 

Buckley's   Assignee   v.     Stevenson,     30 

Ky.    L.    952  1632 

Bucklin  v.  Bucklin,  40  N.  Y.  141    610,  614 

Buckmaster  v.  Jackson,  4  111.  104  1662 

V.  Kelley,    15    Fla.    180  916,    1455 

Buckner  v.   Davis,   19  Ky.   L.   1349  517 

V.  Sessions,   27   Ark.   219 

1323,   1396,   1402,   1413,  1457 
V.  Smith,    1   Wash.    (Va.)    296  842 

V.  Street,   15    Fed.   365  736 

Buckout  V.    Swift,  27   Cal.   433 

144,    453,    693 
Budd  V.  Broen,  75  Minn.  316       964,  964a 
V.  Brooke,   3    Gill    (Md.)    198  508 

V.  Collins,   69   Mo.    129  1152 

V.  Olver,   148   Pa.    St.    194  877a 

V.  Van  Orden,   33   N.   J.    Eq.    143 

308,  325,  341,  342d,  1060a 
Buehler  v.   McCormick,   169   111.  269 

483,   791,   804,  838,  842 
v.  Pierce,   70  App.   Div.    621  824a 

Buehlman  v.  Koester,  171  111.  App.  476 

990,    1003 

Buel  V.  Farwell,  8  Nebr.  224  1439 

Buell  V.   Irwin,   24   Mich.    145  488 

v.  Tate,  7  Blackf.   (Ind.)   55  1503 

V.  Underwood,    65    Ala.    285 

826,  1787,  1789 
Buettel  V.  Harmount,  46  Minn.  481  1815 
Buffalo  City  Bank  v.  Howard,  35  N.  Y. 

500  382 

Buffalo  Ger.  Ins.  Co.  v.  Buffalo  Third 

Nat.    Bank,    10    Misc.    564  134 

Buffalo  Savings  Bank  v.  Newton,  23  N., 

Y.    160  1638 

Buffalo    Steam-Engine    Works    v.    Sun 
Mut.    Ins.    Co.,    17    N.    Y.    401 

398,   406a,  418 

Buffington  v.    Gerrish,   15   Mass.    156        460 

Bufford  v.  Wilkinson,  7  Ga.  App.  443     906 

Buffum  V.  Buffum,  49  Maine  108  119 

V.  Lytic,  66  Fla.  355  1336,  1406a 

V.  Porter,  70  Mich.   623  274 

Buffum's  Case,   13   N.   H.   14  1663 

Buford  V.   Smith,  7  Mo.  489  1181 

Bugbee  v.   Howard,  32  Ala.   713  1051 

Bugbee's  Appeal,  110  Pa.   St.  331   546,  586 

Builders'    Mtg.    Co.    v.    Berkowitz,    142 

App.   Div.    57  1645 

V.  Berkowitz,  134  App.  Div.  136        1669 

Building   Assn.   v.    Camman,    11    N.   J. 

Eq.    382  1424 

v.  Clark,   43    Ohio    St.    427  . 

464,   474,   482,   538,   539 
v.  Thompson,    19   Kans.    321  638 

Building  &c.  Assn.,  In  re,  13  Philippine 

575  537a 

Building    &c.     Assn.    v.     Barrett,     160 

Mo.    App.    164  134 

V.  Bilan,  59  Nebr.  458  101a 

v.  Patton,    105    Tenn.    407  1902a 

V.  Vandervere,  11  N.  J.  Eq.  382 

638,    1414 
V.  Walker,    59    Nebr.    456        644,    745 
Buist  v.   Bryan,  44  S.   Car.   121  638 

Bukheimer    v.    Ashcroft,    5    Ohio    Dec. 

526  1711 

Bulkley  v.  Bulkley,  2  Day  (Conn.)  363    330 
V.  Chapman,    9    Conn.    5  482,    804 

V.  Dayton,   14  Johns.    (N.  Y.)    387    958 
V.  Hope,  1  Kay  &  J.  482  853,  854 

V.  Seymour.   74   Conn.   459  923 


946 


GENEEAL   TABLE    OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  U  663a-1442c;  3,  U  1443-1940.] 


Bull  V.   Coe,   77   Cal.    54 

114,  265,  1463,  1630 
V.  Harris,  18  B.  Mon.  (Ky.)  195  121 
V.  Meloney,  27  Conn.  560  1456,  1482 
V.  Mitchell,   47    Nebr.    647 

480,  957,  964,  964d 
V.  Sink,  8  Kans.   860  842 

V.  Shaw,   48    Cal.    455  176,    177 

V.  Sykes,   7   Wis.   449  136,    172,    173 

V.  Tilsworth,   29    N.    J.    Eq.    73 

754,   755a,  1712 
BuUard  v.  Bowers,   10  N.  H.   500  470 

V.  Green,    10   Mich.    268 

1641,   1650,   1673,   1674 
V.  Leach,  27  Vt.  491  848,  978,  1436 

V.  Raynor,   30   N.   Y.    197  644 

Bullock  V.   Battenhausen,   108  111.  28 

344,  515,  531,  579 
V.  Grimstead,   95   Ky.   261  31 

V.  Kendall,    80    Kans.    791  814,   956a 

V.  Pock,    57    Nebr.    781  479,    956a 

V.  Sprowls   (Tex.  Civ.  App.),  54  S. 

W.  657  556 

V.  Taylor,    39    Mich.    137  1606 

V.  Wallingford,  55  N.  H.  619  508 

V.  Whipp,    15   R.   L    195  166,   538 

Bullock    Electric    Mfg.    Co.    v.    Lehigh 

Val.   Trac.   Co.,  231   Pa.   129     436a,  436b 
Bullowa  V.  Orgo,  57  N.  J.  Eq.  428 

179,  186 
Bull's  Petition,  15  R.  I.  534  1654,  1897 
Bullwinker  v.  Eyker,   12  Abb.  Pr.    (N. 

Y.)  311  1475,  1477 

Bulteel,    Ex    parte,    2    Cox    243        179.    183 
Bumgardner   v.    Allen,    6    Munf,    (Va.) 

439  748 

Burapas  V.  Dotson,  7  Humph.   (Tenn.) 
310  354 

V.  Zachary    (Tex.),   34   S.    W.    672      597 
Bumpus   V.    Platner,    1   Johns.    Ch.    (N. 
Y.)    213  557,  558,   1502 

V.  Willett,    55    Misc.    95  1182 

Bunacleugh  v.  Poolman,  3  Daly  (N.  Y.) 

236  340 

Bunce  v.  Reed,  16  Barb.   (N.  Y.)  347 

1751,   1860,  1904,  1905,  1938 

V.  West,  62  Iowa  80      ■  1048,   1118 

Bunch   V.    Grave,    111    Ind.   351        736,   848 

V.  Thomblison,   67   Ore.   254     1354,    1655 

Bundy  v.   Cunningham,   107  Ind.   360     1588 

V.  Ophir  Iron  Co.,  38  Ohio  St.  300 

736,  752 
Bunger  v.   Pruitt,   73    Wash.    569  966 

Bunker  v.  Anderson,  32  N.  J.  Eq.  35 

67,   524 
v.  Barron,    79    Maine   62 

246,    361,    533,   924 
v.  Barron,    93    Maine    87 

244,  245,  365,  372,  730 
V.  Gordon,   81    Maine   66  538,   560 

V.  International   Harvester   Co.,    148 

Iowa    708  482,    483 

v.  Locke,    15    Wis.    635  684 

Bunn   V.   Braswell,    139   N.   Car.    135 

165,  1047,  1210 

v.  Lindsay,  95  Mo.  250  877 

v.  Vaughan,  1  Abb.  Dec.  253  1387 

Bunnell  v.   Carter,    14  Utah    100     741,   742 

Bunting  v.  Jones,   78   N.    Car.   242 

468,   473 
v.  Ricks,    2    Dev.    &    Bat.    Eq.    (N. 

Car.)    130  548 

Bunton  v.   Palm   (Tex.),  9   S.  W.   182 

564,  565 
Buntyn  V.   Shippers*  Compress  Co.,  63 

Miss.   94  609 

Buonocore   v.   De   Feo,   76   Conn.    705.    990 
Bur  V.  Bong  (Wis.),  150  N.  W.  431    1214d 


Bura  V.  Thompson,  2  Clark  (Pa.)  143  650 
Burank  v.  Babcock,  3  N.  Y.  St.  458  1625 
Burbank  v.    Gould,   15   Maine   118  769 

v.  Roots,   4   Colo.   App.    197 

741,  748,  749,  752 
V,  Warwick,   52   Iowa  493 

824,  835b,  837,  842 

Burbridge   v.    Manners,    3    Camp.    193     886 

Burch   v.    Carter,   44   Ala.    115  574 

V.  Nicholas,    26    Ky.    L.    264  329 

Burchard   v.    Frazer,   23    Mich.   224 

357,    361 
V.  Hull,    71    Minn.    430  964 

V.  Roberts,    70   Wis.    Ill  713 

V.  Western     Commercial     Travelers? 

Assn.,  139  Mo.  App.  606     906,  909 
Burchell  v.  Osborne,  119  K  Y.  486 

1622,    1688,    1691 
Burchinell    v.    Bennett,    10    Colo.    App. 

502  627 

Burck   V.    Abbott,    22    Tex.    Civ.    App. 

216  619 

Burckhalter     v.      Planters     Loan     &c. 

Bank,  100  Ga.  428  244 

Burd  V.  Dansdale,  2  Binn.  (Pa.)  80  1355 
Burden   v.   Thayer,   44   Mass.    76 

773,   774,  785 
Burdett  v.  Clay,  8  B.  Mon.   (Ky.)  287 

372,    380,    383,    817,    927a,    929 
Burdick  v.  Burdick,  20  Wis.   348 

1365,  1433,  1720 
V.  Jackson,   7   Hun    (N.   Y.)    488 

163,   164,   1231 
V.  Wentworth,  42  Iowa  440 

29,    336,    342c 

Burford  V.  Rosenfield,  37  Tex.  42         1587 

v.  Smith,    7    Mo.    489  1937 

Burgaine  v.   Spurling,   Cro.   Car.  283        888 

Burge   V.    Chestnut    (Ky.),    121    S.    W. 

989  83b,  1616 

Burger  v.  Greif,  55  Md.  518         743a,  1625 
V.  Hughes,  5  Hun  (N.  Y.)   180  353 

Burgess  v.   Blake,   128  Ala.    105  94,  113 

V.  Eve,  L.  R.  13  Eq.  450  365 

v.  Fairbanks,    83    Cal.    215  206 

V.  Martin,   111  Ala.   656  1529 

v.  Moxon,  2  Jur.   (N.  S.)    1059  179 

V.  Southbridge    Sav.    Bank,    2    Fed. 

Rep.  500  1141,  1596 

V.  Stevens,  76  Maine  559  1287 

Burget  V.  Greif,  55  Md.  518  1090, 

Burgett  V.   Osborne,   172  111.  227 

172,  265,  279c,  973 
Burgh  v.  Francis,  1  Eq.  Cas.  Abr.  320  464 
Burgwin  v.  Richardson,  10  N.  Car.  203 

805,  1469a 
Burhans  v.  Burhans,  1  N.  Y.  S.  37         958 
V.  Hutcheson,    25    Kans.    625 

481,    481a,    791,    834,   956,   962 
V.  Mitchell,   42    Mich.    417  1699 

Burk   V.    Bank    of    Tennessee,    3    Head 

(Tenn.)    686  1051b 

V.  Chrisman,    3    B.    Mon.    (Kv.)    50 

1626,   1627 
Burke  v.  Adair,  23  W.   Va.    139  1830 

V.  Allen,  3  Yeates   (Pa.)    351  527 

V.  Backus,   51    Minn.    174 

818,  785,   1787,  1789,  1839 
V.  Baldwin,  51  Minn.  181  1839 

V.  Beveridge,    15    Minn.    205  574 

V.  Brewer,  133  Ala.  389  1322 

V.  Grant,    116    HI.    124  1189 

V.  Gummy,   49   Pa.    St.   518  751 

V.  Haley,    7    111.    614  1903 

V.  Hindman,  56  Ore.   545  828 

V.  Lacock,   41   Minn.   250  1743 

V.  Lynch,  2   Ball  &  B.  426  1155 

V.  Miller,   4   Gray    (Mass.)    114        1298 


GENEBAL    TABLE    OE    CASES 


947 


[References  are  to  Sections.— Vols.  1,  |§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Burke 

V.  Nichols,    21    How.    Pr.    (N.    Y.) 

459  1502 

V.  Robinson,  29  W.  L.  R.  654  1329 

V.  Short,    79    Fed.    6  1705a 

V.  Snell,  42  Ark.   57  984 

V.  Trabue,  137  Ky.   580  650 

Burkett  V.  Munford,  70  Ala.  423  208 

Burkham  v.  Beaver,  17  Ind.  367 

1402,  1404,  1407,  1464,  1717 
Burkhart  v.   Farmers  Union   Assn.   &c. 
Co.,   11    Pa.    Super.   Ct.   280  423 

V.  Howard,    14   Ore.   39  201 

Burks     V.     Burks     (Tex.     Civ.     App.), 

141    S.   W.   337  664,  1095 

Burleigh  V.  Stott,  8  B.  &  C.  36  1198 

Burleson  v.  McDemmrott,  57  Ark.  229      583 
V.  Woodin,   212    Mass.    323  819 

Burley  v.  Flint,  9  Biss.  (U.  S.)  204       1586 
V.  Flint,    105    U.    S.    247  105  la 

Burlingame    v.    Goodspeed,    153    Mass. 

24  409 

Burlington  v.    Cross,    IS   Kans.    74  624 

Burlington    &    C.    R.    Co.    v.    Colorado 

Eastern   R.    Co.,   38   Colo.   95  1897 

Burlington    Mut.    L.    Assn.    v.    Heidler, 

55   Iowa  424  745 

Burmeister  v.    Dewey,   27   Iowa  468        1632 
Burn  V.   Burn,  3   Ves.   582  163,  464 

Burnap  v.    Cook,    16   Iowa   149      1420,    1423 
Burnell  v.    Martin,  2   Doug.   417  1215 

Burnet  v.   Burnet,  46   N.  J.   Eq.    144       866 
V.  Denniston,  5  Johns.  Ch.    (N.  Y.) 

35  537,  736a,  792,  900,  951, 

1081,  1086,  1683,   1751,  1785,  1799, 

1808,   1845,   1852,   1853 

Burnett  v.  Boyd,  60  Miss.  627  168 

V.   Caldwell,   9  Wall    (U.   S.)   290       190 

V.    Davis,    124   Ga.    541  1493 

V.  HoiTman,  40  Nebr.  569  1371,  1439 

V.  Lyford,   93   Cal.   114  921 

V.   McCluey,  78  Mo.   676  94 

V.   Pratt,  22   Pick.    (Mass.)    556 

135,  356,   704,  794,  958,  1283,  1381 

V.  Wright,  135  N.  Y.  543  64,  69, 

242,  343,  345,  348,  354,  579,  613 

Burnette   v.    Schettler,   21    Wis.    188        1374 

Burnham   v.    Brennan,    10  J.   &   S.    (N. 

Y.)    49  548 

V.  Citizens'  Bank,  55  Kans.  545 

530,  725,  744 
V.  De  Bevorse,  8  How.  Pr.   (N.  Y.)   159 

1233 
V.  Dorr,  72  Maine  198  740,  750, 

856,   861, -864,   865,   867 
V.   Roth,  244   111.   344  1682 

V.  Royal  Ins.  Co.,  75  Mo.  App.  394  413a 
V.  Wilson,  207  Mass.  378  964,  964d 

Burnhisel  v.  Firman,  22  Wall.   (U.  S.) 

170  1141,   1231 

Burns,  In  re,   171   Fed.   1008  580,  835b 

Burns   V.    Anderson,    68    Ind.    202  1141 

V.  Berry,  42  Mich.   176         479,  525,  527 
V.  Burns,   124  Minn.    176  1064 

V.  Campbell,   71   Ala.   271  149 

V.  Collins,  64  Maine  215  405 

V.  Cooper,  140  Fed.  273  1214d 

V.  Dreyfus,  69  Miss.  211  706,  1820 

V.  Hiatt,   149   Cal.   617  1588 

V.  Hockett,    91    Nebr.    546 

1373,  1374,  1442 
V.  Hunnewell    (Mass.)     104    N.    E. 

464  244 

V.  Lynde,   6  Allen    (Mass.)    305   90,   110 
V.  Middleton,    104   111.   411  1907 

V.  Scoggin,  1-6  Fed.   734  78a 

V.  Thayer,   101  Mass.  426  927a 


Burns 

V.  Thayer,   115   Mass.   89  709,  812, 

1103,   1741,  1876.  1886,  1902,   1904 
Burnside  v.   Merrick,  4  Mete.    (Mass.) 

537  119,  123 

V.  Terry,  45   Ga.   621  25,   58,  60, 

258,  261,  324 
V.  Twitchell,  43  N.  H.   390 

433,  435,  436,  436c,  447,  721 
V.  Wayman,  49  Mo.  356  168 

Burpee  v.  Parker,  24  Vt.   567  1630 

Burr  V.  Beers,  24  N.  Y.  178       746,  748, 
752,   758,   759,  761c,   762,   768, 

1408,  1721 
V.  Borden,  61  111.  389  1614a,  1868,  1871 
V.  Mueller,  65   111.  258  1887 

V.  Stenton,   52   Barb.    (N.   Y.)    377   1696 
V.  Veeder,  3  Wend.   (N.  Y.)  412 

n,   358,    1134,    1597,   1683,   1719a 
Burrall  v.   Clark,   61   Mich.   624  14 

Burrell   v.    Egremont,    7    Beav.   205  1198 

Burridge  v.  Fogg,  8  Cush.   (Mass.)  183  1295 
Burrill   v.    Bank,   2   Mete.    (Mass.)    163    124 
v.  Garst,   19   R.   I.   38  1394 

V.  Nahant    Bank,    2    Mete.     (Mass.) 

163  127 

V.  Wilcox    Lumber    Co.,    65    Mich. 

571  431,  436b 

Burroughs  v.   Ellis,  76  Iowa  649  1577 

V.  Tostevan,  75  N.  Y.  567  1709 

Burrowes  v.   Gradin,    1    D.   &  L.   213        773 

V.  Molloy,   2   Jo.   &  Lat.    521 

1052,   1178,  1530 
Burrows  v.    Bangs,   34   Mich.   304   935,   991 
V.  Cook,    17   Iowa   436  913 

V.  Hoveland,   40   Nebr.    464 

172,  176,  334,  456 
V.  McCalley,    17   Wash.    269  406 

V.  Mulloy,   2   Jones  &   L.    125  1177 

V.  Pickens,  129  Ala.  648  83b 

V.  Stryker,    47    Iowa   477  651 

V.  Vanderburgh,    69    Nebr.    43 

1320,    1347,   1350,   1709 

Burrus  V.  Dawson,  66  Ala.  476  117 

Burson  v.  Andes,  83  Va.  445  382 

V.  Blackley,  67  Tex.   5  722 

V.  Dow  65   111.   146  866 

v.  Huntington,   21    Mich.    415        87,   616 

Burt  V.  Baldwin,  8  Nebr.  487  589,  597 

V.  Batavia   Paper   Mfg.    Co.,   86    111. 

66  560 

V.  Cassety,   12  Ala.   734  586 

V.  Dodge,  13  Ohio  131  901a 

v.  Gamtle,    98    Mich.    402  369,    377 

V.  Moore,   9  Kans,   App.   885 

813,  826,  1372 
v.  Moore,   62   Kans.    536  481 

V.  Rattle,   31    Ohio   St.    116  124a 

V.  Saxton,  1  Hun  (N.  Y.)  551 

1176,  1189 

V.  Thomas,  49   Mich.   462  1586 

Burthe  v.   Bernard,   1   Rob.    (La.)    395    1614 

Burtis   v.    Bradford,    122   Mass.    129        1215 

Burton  v.  Baxter,  7  Blackf.   (Ind.)   297 

787,    817,    1373,    1377,    1427 
V.  Ferguson,  69  Ind.  486  66 

953,  1575,  1614a 
V.  Henry,  90  Ala.  281  199,  1620,  1621 
V.  Hintrager,   18   Iowa  438  1207 

v.  Lies,  21  (Tal.  87  1420 

V.  Linn,  21   App.   Div.   609  1642 

V.  Martz,  38   Mich.   761  521 

V.  Phillips,   161  Ala.   664  992 

V.  Phillips,  4  Ala.  App.  225  992 

V.  Pressly,   1   Cheves   (S.   (Jar.)    1       924 
V.  Reagan,   75   Ind.    77  967,   987 

Bury  V.   Hartman,  4  Serg.  &  R.    (Pa.) 

175  842 


948 


GENEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §|   1443-1940.] 


Busby  V.   Compton,   112  Mo.  App.   569 

958,  989 
V.  Finn,    1    Ohio    St.   409  745 

Buse  V.  Page,  32  Minn.  Ill 

260,  263,  264.  277,  340 
Busenbarke  v.  Ramey,  53  Ind.  499  99,  460 
Buser  V.  Sliepard,  107  Ind.  417  583,  1067 
Busey  v.  Hardin,  2  B.  Mon.  (Ky.)  407 

1637,  1641 
Bush  V.  Bush,  33  Kans.   556  464 

V.  Bush,    3    Strobh.    Eq.     (S.    Car.) 

131  555,  556 

V.  Cooper,    18    How.    (U.    S.)    82        679 
V.  Cooper,  26  Miss.  599  610,  889 

V.  Cushraan,  27   N.   J.   Eq.    131 

683,  837,  847 
V.  Freer,  91   Mich.   315  769 

V.  Froelich,  14  S.  Dak.  62  714a 

V.  Golden,    17    Conn.    594 

14,  459,  523,  S38 
V.  Herring,  113  Iowa  158  467,  848,  870 
V.  Lathrop,  22   N.   Y.   535 

333,   482,   483,    527,    827,    842,    844 
V.  Livingston,  2   Cai.   Cas.    (N.   Y.) 

66  788 

V.    Macklin,    87   Ky.   482  1652 

V.  Marshall,    6    How.    (U.    S.)    284 

136,  679,   1483 

V.  Person,  18  How.    (U.  S.)   82  682 

V.  Roberts,  57  Ore.   169  586 

V.  Sherman,   80   111.    160  826,   909a, 

1787,  1787,  1789,  1800,  1839,  1852, 

1876,  1880,  1910,  1922 

V.  Thomas,    172   Ala.    77  705,   904 

V.  Wadsworth,   60  Mich.   255  878 

V.  Walker,  9   Ky.   L.   777  1079 

Bushey  v.  National  State  Bank,  72  N. 

J.  Eq.  466  1654 

Bushfield    v.    Meyer,    10    Ohio    St.    334 

1180,  1703 
Bushnell  v.  Avery,  121  Mass.  148         1447a 
V.  Farmers'  Mut.  Ins.  Co.,  110  Mo. 

App.  223  422 

V.  Scott,  21    Wis.   451  676,   707 

Busse  VI  Page,  32  Minn.  Ill  37 

Bussey  v.   Page,    14   Maine   132  14,   689 

Bussing  V.  Crain,  8  B.  Mon.  (Ky.)  593  506 
Buster  v.  Mann,  69  Ark.  23  1535 

Buswell  v.  Davis,  10  N.  H.  413  603 

V.  Peterson,    41    Wis.    82  1541,    1562 

Buszin   V.    Martinowicz,    178    111.    App. 

519  1106,  1596,  1599,  1606 

Butcher  v.    Stapeley.   1   Vern.   Ch.  363   586 

V.  Stultz,   60  Ind.   170  294 

V.  Werksman,  204  Fed.   330  824 

V.  Yocum,   61   Pa.   St.    168  546 

Butler    V.     Adler-Goldman    Commission 

Co.,  62  Ark.  445  537 

V.  Blackman,  45  Conn.  159  1177 

V.  Burt,  136  Cal.   19  777 

V.  Butler,    164    III.    171  542 

V.  Butler,   67    S.   Car.   211  682 

V.  Butler,  46  Wis.  430  279a,  320, 

322  335 
V.  Catling,  1  Root  (Conn.)  310  '  289 
V.  Copp,  5  Nebr.  (Unoff.)  161  1649 
V.  Douglass,  1  McCrary  (U.  S.)  630  205 
V.  Dunagan,  19  Tex.  559  521a 

V.  Farry,  68  N.  J.  Eq.   760  1384 

V.  Hill,   57  Tenn.   375  151 

V.  Hyland,   89   Cal.    575  288,   341 

V.  Ives,   139  Mass.  202  133,  850 

V.  Ladue,  12  Mich.   173  385,  1188,   1342 
V.  Maury,    10   Humph.    (Tenn.)    420 

465,  476 
V.  Mazeppa  Bank,  94  Wis.   351 

482,   541,   607a 
V.  Miller,  1  N.  Y.  496  936 

V.  Myer,  17  Ind.  77  1494 


Butler 

v.  Page,  7  Mete.   (Mass.)  40  428, 

433,  436,  681,  687,  1120 
V.  Phelps,  17  Wend.  (N.  Y.)  642  598 
V.  Rahm,  46  Md.  541  160 

V.  Roys,  25  Mich.  53  706 

V.  Seward,  10  Allen  (Mass.)  466 

858,  864,  867,  876 
V.  Slocomb,  33  La.  Ann.  170 

616,  834,  838 
V.  Stevens,   26   Maine  484 

546,  549,  554,  591.  593,  598 
V.  Taylor,  5  Ciray  (Mass.)  455  792,  1086 
V.  Thornburg,  131  Ind.  237  468,  472 
V.  Viele,  44  Barb.  (N.  Y.)  166  538 
V.  Washington,  28  S.  Car.  607  915,  1455 
V.  Wheeler,  82   Ky.  475  538 

V.  Williams  27  S.   Car.  221  1414 

V.  Williams,   5   Heisk.    (Tenn.)    241    198 
Butler  BIdg.  &  Inv.  Co.  v.  Dunsworth, 

146  Mo.  361  1895 

Butman  v.   Hussey,  30  Maine  263   736,  828 
V.  James,  34  Minn.   547  244,  246, 

253,  260,  513 
Butner  v.  Blevins,  125  N.  Car.  585  626 
Butsch  V.  Smith,  40  Colo.  64  288a,  329,  335 
Butt  v.  Ellett,  19  Wall.   (U.  S.)   544 

150,  151 
Butterfield  v.  Farnham,  19  Minn.   85 

1778,  1827,  1845,  1855 
v.  Hungerford,  68   Iowa  249  1594 

v.  Smith,    11    111.   485  582 

Butters  v.  Butters,  153  Mich.  153 

1342,  1616,  1617,  1639 
Butterworth    v.    Kritzer    Milling    Co., 

115    Mich.   1  134 

Button  V.  Schroyer,  5  Wis.  598 

173,  189,  190,  815,  1541 

Buttrick  v.   Holden,   13   Mete.    (Mass.) 

355  546,  547,  572 

V.  Wentworth,  6  Allen   (Mass.)    79  1929 

Butts  V.  Broughton,  72  Ala.  294     644,  1055 

1062,  1065,  1067,  1121,  1123 

V.  Robson,  5  Wash.  268  262 

Butz    V.    Ohio    Farmers*    Ins.    Co.,    76 

Mich  263  424a 

Buxton  V.   Sargent,  7  N.  Dak.   503  583 

Buzon   V.    Licauco,    13    Philippine    354    537g 
Buzzell  V.   Cummings,   61   Vt.    213 

431a,  436,  436b,  436e,  445 

V.  Still,    63    Vt.    490  538,    604a, 

871a,   1589a 

Bybee  v.  Hageman,  66  III.  519  65,  66,  1656 

V.  Hawkett,   12   Fed.   649  460 

V.  Smith,   88  Ky.   648  197 

V.  Summers,  4  Ore.  354  585 

Byer   v.    Healey,   84   Iowa   1  1335 

Byerly  v.   Humphrey,  95  N.  Car.   161  874e 

Byers   V.    Brannon    (Tex.),    19    S.    W. 

1091  1395,   1440,   1442 

V.  Byers,  65  Mich.   598  36,  717, 

773,   1114 

V.  Engles,   16   Ark.    543        538,   557,  586 

V.  Farmers*   Ins.    Co.,   35    Ohio    606 

399,  426a 
V.  Fowler,   14  Ark.  86  929 

V.  Insurance   Co.,   35   Ohio   St.    606  422 
V.  Johnson,  89  Iowa  278  164a 

V.  Locke,   93   Cal.   493  322 

V.  McClanahan,   6   Gill   &  J.    (Md.) 
250  90 

y.  Rothschild,    11    Wash.    296  1659 

Byington  v.  Fountain,  61  Iowa  512 

848,  868,  947,  1137 

v.  Walsh,  11  Iowa  27  1403 

Byles  v.   ICellog,  67  Mich.  318       736a,  864 

V.  Lawrence,  35  Mich.  458       786,  824a, 

829 


GENERAL   TABLE    OF    CASES 


949 


[References  are  to  Sections. — Vols.  1, 

Byles 

V.  Tome,   39   Md.   461       479,  481a,   817 
Bynum  v.  Frederick,  81  Ala.  489 

1393,  1606,  1923a,  1923b 
V.  Gold,  106  Ala.  427  589 

V.  Preston,  69  Tex.  287  734 

Byrd  v.  Clarke.  52  Miss.  623  1876 

V.  McDaniel,   33  Ala.    18  1144, 

1145,   1191 
V.  Perry,  7  Tex.  Civ.  App.  378 

62,  88,  121 

V.  Turpin,   62   Ga.    591  1331,    1502 

Byrne  v.   Citizens'  Bank,  23  La.  Ann. 

275  514a 

V.  Hoag,    116   Cal.    1  1591 

V.  Hudson,    127   Cal.   254  342c 

V.  Taylor,    46   Miss.   95  1414,    1420 

Byrnes  v.   Morris,   53  Tex.  213  1879 

Byrns    v.    Woodward,    10   Lea    (Tenn.) 

444  198 

Byrom   v.    Chapin,    113    Mass.    308  144, 

454,  689,  695,  695a,  696 

Byron  v.  May,  2  Chand.  (Wis.)  103  1443 

V.  May,  2   Finn.    (Wis.)    443  1763 


Cabbell  v.   Knote,  2  Kans.  App.  68         351 
Cabeen  v.   Brenckenridge,  48  111.  91 

386,  597 

Cable  V.  Cable,  146  Pa.  St.  451  521a 

V.  Duke,    132   Mo.    App.    334  644 

V.  Ellis,  86  111.   525  608,  683,  715 

V.  Minneapolis  Stock  Yards  &c.  Co., 

47    Minn.    417  490,    1743 

Cabot   V.    Armstrong,    100   Ga.   438  463 

Caccia    V.    Brooklyn    R.    Co.,    98    App. 

Div.  294  1654,  1656 

Caccioppoli   v.    Lemmo,    152    App.    Div. 

650  586 

Caddell    v.    Caddell    (Tex.    Civ.    App.), 

131   S.  W.  432  103 

Caddick  v.  Cook,  32  Beav.  70       1102,  1402 
Cadman  v.   Peter,  12   Fed.  363 

270,  279a,   287,  335 
Cady  V.    Barnes,   208    Fed.    361    1587,    1637 
v.  Burgess,   144  Mich.   523 

301,  360,  1093,  1095 
V.  Case,    11   Wash.    124  901 

V.  Jennings,    17   Hun    (N.   Y.)    213      611 
V.  Merchants'    Bank,    47    Hun    (N. 

Y.)    631  947 

V.  Purser,  131  Cal.  552  457, 

511,   516,   1440 

V.  Shepherd,    11   Pick.    (Mass.)    4'00   121 

Caesar  v.  Cappell,  83  Fed.  403  134a 

Cage  v.  Her,  5  Sm.  &  M.  (Miss.)  410 

822,  1683a,  1701a 
Cahalan  v.  Monroe,  56  Ala.  303  557,  1899a 
Cahall  V.  Citizens'  Mut.  Bldg.  Assn.,  61 

Ala.   232  134 

Cahill  V.  Lauf,  133  111.  App.  607 

1469a,    1496,   1574,    1600a 
Cahn  V.   Romandorf,  4  Nebr.    (Unoff.) 

84  609 

Cahoon  v.  Miers.  67  Md.   573  610 

Caillard  v.  Caillard,  25  Beav.  512  1526 

Cain  V.   Bonner    (Tex.  Civ.  App.),   149 

S.  W.  702  647 

V.  Cox,  23  W.   Va.   594  548 

V.  Gimon,  36  Ala.   168  644, 

1493,  1671,  1668,  1669 

V.  Hanna,   63   Ind.   408  458,   607a,   1435 

V.  Vogt,   138  Iowa  631  906,   907 

Caine  v.   Rich,  33  Ky.  L.  261  1683 

Cake  V.  Cake,  127  Pa.  St.  400  66 

V.  Mohun,   164  U.   S.  311  1521 

Cake's  Appeal  23   Pa.   St.   186         469,  470 


1-663;  2,  S§  663a-1442c;  3,  §§   1443-1940.] 

Calahan  v.   Dunker,  51  Ind.  App.  436 

242,   258,    264,    275,   282,    294,    324,    329, 

1093,    1095 

Calder  v.  Chapman,  52  Pa.  St.  359  253 

457,  471,  511,  513,  523,  529,  541 

V.  Jenkins,  16  N.  Y.   797       1421,  1646a 

V.  Maxwell   (S.   Car.)   82   S.   E.  997 

1636,  1648 
Caldwell  v.  Alsop,  48  Kans.  571 

697,  780,  1658 
V.  Caldwell,    157   Ala.    119 

886,  165e,  1151a 
V.  Caldwell,  166  Ala.  406  1801,  1802 
V.  Caldwell,    173   Ala.   216  1635 

v.  Caldwell,  183  Ala.  590  1062,  1322 
V.  Carrington,  9  Pet.  (U.  S.)  86  542 
V.  Center,   30  Cal.   539  504,  507 

V.  Dunklin,   65  Ala.   461  653 

V.  Edwards,    5    Stew.    &    P.    (Ala.) 

312  101a 

V.  Fraim,   32  Tex.   310  192 

V.  Kimbrough,  91  Miss.  877  76,  1777b 
V.  Meltveldt,  93    Iowa  730  329 

V.  Peaslee,  24  Ohio  Cir.  Ct.  641  1719a 
V.  Prindle,  11  W.  Va.  307  1805a 

V.  Sisson,    150   Mo.   App.    547  352 

V.  Smith,  77  Ala.  157  1322 

V.  Taggart,  4  Pet.  (U.  S.)  190  1396 
V.  Walters,   18  Pa.   St.  79  1355 

Calfee  v.  Burgess,  3  W.  Va.  274  617 

Calhoun  v.  Anderson,  78  Kans.  746  244 
V.  Lumpkin,  60  Tex.  185  260,  267,  316 
v.  McConaghey,    79    Wash.    6  1081 

V.  Memphis  &c.  R.  Co.,  2  Flip.    (U. 

S.)   442  65,   152,   154,   156 

V.  Tullass,   35   Ga.    119  1377 

California  L.  &c.   Co.  v.  Hammell,  101 

Cal.  250  801 

California  Safe  Deposit  &c.  Co.  v. 
Cheney  Elec.  Light  &c.  Co.,  56  Fed. 
257  1440 

v.  Cheney   Elec.   Light  &c.    Co.,    12 

Wash.   138  1439,  1440,  1589 

California  Title  Ins.  &c.  Co.  v.  Kuchen- 
beiser,  20  Cal.  App.  11         956,  961,  964a 
v.  Miller,   3   Cal.   App.    54 

1406,  1442a,  1580a 

V.     Pauly,  111  Cal.  122  154- 

Calkins    v.    Calkins,    3    Barb.    (N.    Y.) 

305  44,    1170 

v.  Clement,  54  Vt.  635  953. 

v.  Copley,  29  Minn.  471  746 

V.  Isbell,  20  N.   Y.    147  1096,   1170 

v.  Long,  22   Barb.    (N.   Y.)   97  613 

V.  Munsel,  2  Root  (Conn.)  333  792,  1063 

V.  Steinbach,  66   Cal.    117  1543 

Call  V.   Barker,   12   Maine  320  706 

V.  Leisner,  23  Maine  25  1248,  1281,  1373 

V.  Palmer,    116   U.    S.    98  642b 

Callaghan  v.  O'Brien,  136  Mass.  378 

810,  1853,  1903 
Callahan  v.  Linthicum,  43  Md.  97 

409,  411,  420 
V.  Mercantile  Trust  Co.,   188  Mass. 

393  927a 

Callahan's  Appeal,  124  Pa.  St.  138  966 
Callahan's  Estate,  13  Phila.   (Pa.)   381 

260,  267 
Callan  v.  Bodine,  81  N.  J.  L.  240         1220 
V.  Wilson,  127  U.  S.  540  1876 

Callanan  v.  Judd.  23  Wis.  343  834 

V.  Shaw,    19   Iowa    183  1516,   1529 

Callender  v.  Edmison,  8  S.  Dak.  81  761a 
Callicott  v.  Allen,  (31  Ind.  App.)  561  618 
Callis  V.  Day,  38  Wis.  643  104,  105 

Calloway  v.  People's  Bank,  54  Ga.  441 

630,    1732,   1768,   1794,   1846,   1852, 

1932 

Calmes  v.  McCracken.  8  S.   Car.  87       469 


950 


GEITERAL   TABLE    OF    CASES 


IReferences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3, 


1443-1940.] 


Calumet   Canal   &c.    Co.   v.    Russell,   68 

111.    426  539 

Calumet    Iron    Uc,    Co.    v.    Lathrop,    36 

III.  App.  249  444 

Calumet  River  R.    Co.   v.    Brown,    136 

111.    322  681 

Calverley  v.  Phelp,  Madd.  &  G.  229       1397 

Calvert  v.   Bradley,    16   How.    (U.   S.) 

580  785 

V.  Godfrey,  6  Beav.  97  1673 

V.  Landgraf,    34    Ind.    388  604a 

Calvin  v.  Bowman,  10  Iowa  529  520 

V.  Duncan,  12  Bush  (Ky.)  101  208 

V.  Middleton,  63   Iowa  618  572 

V.  Shimer    (N.   J.),    15   Atl.    255        1658 

Calvo  V.   Davies,  8  Hun    (N.   Y.)    222 

735,    740,   741,   742,    1351 
V.  Davies,  73  N.  Y.  211  742 

Cambridge  Tile  Co.  v.  W.  B.  Scaife  & 

Ce.,    137    Ga.    281  463,  465 

Cambridge  Valley  Bank  v.   Delano,  48 
N.  Y.  326  539a,  548,  552,  553 

571,  574,  575,  576,  578,  580 
Camden  v.  Alkire,  24  W.  Va.  674         1192 
V.  Mayhew,  129  U.  S.  73  1642 

V.  Vail,  24  Cal.  392  824 

Camden   Safe  Deposit  &c.   Co.  v.   Dia- 
logue,  75   N.  J.   Eq.   600  1384.   1398 
V.  Lord,    67    N.   J.    Eq.   489,       102,102a 
Camden  Sav.  Bank  v.  Cilley,  83  Maine 

72  912 
Camden   &c.    Water    Co.    v.    Ingraham, 

85  Maine  179  681 

Cameron  v.  Adams,  31  Mich.  426 

1053,  1915,  1916 
V.  Culkins,  44  Mich.  534  500,  1512 

V.  Gibson,   17  Ont.  233  664,  697 

V.  Irwin,  5  Hill  (N.  Y.)  272     712,  889, 
943,    1799,    1898,    1899 
V.  Romele,  53  Tex.   238  586,  598 

Cammack    v.    Soran,    30    Grat.     (Va.) 

292  460 

Camp  V.  Bates,  11  Conn.  487  651 

V.  Coxe,    1    Dev.    &   B.    L.    (18    N. 

Car.)   52  665,  1229 

V.  Land,  122  Cal.  167  134 

V.  Peacock  &c.  Co.,  129  Fed.  1005  538 
V.  Small,  44  111.  37  1333,  1371,  1420 
V.  Smith,  5  Conn.  80  802,  887 

V.  Young,   119  Ga.  981  729,  1231 

Campau  v.  Chene,  1  Mich.  400  166 

Campbell   v.    American    Fire    Ins.    Co., 

73  Wis.  100  399 
V.  Anderson,  107  Ala.  656  468 
V.  Babcock,  27  Wis.  512  1493 
V.  Baldwin,  130  Mass.  199  1926a 
V.  Bane,  119  Mich.  40  1436 
V.  Beckford,  4  Ves.  474  1166 
V.  Bemis,  16  Gray  (Mass.)   485 

1291,  1292,  1406 
V.  Birch,  60  N.  Y.  214  804,  1376 

V.  Brackenridge,    8    Blackf.     (Ind.) 

471  555,  590 

V.  Burch,  1  Lans.  (N.  Y.)  178  804,  805 
V.  Campbell,  30  N.  J.  Eq.  415  666 

V.  Carter,   14  111.  286  820,  848,-969 

V.  Coulston,  19   N.  Dak.  645  1586b 

V.  Davis,  85  Ala.  56  627 

V.  Dearborn,   109  Mass.   130 

264,  275,  300,  322,  325,  328,   329, 
342,  353,  600 
V.  Elliott,   52  Tex.    151  1423 

V.  Freeman,  99  Cal.  546  164a,  1769 

V.  Galbreath,  12  Bush  (Ky.)  459  133 
V.  Gardner,  11  N.  J.  Eq.  423 

1646,  1675,  1676 
V.  Gowans,  35  Utah  268  957 


Campbell 

V.  Hamilton     Mat.     Ins.     Co.,     51 

Maine   69  422,  425 

V.  Heflin,   4   Tex.    Civ.    Cas.   90         774 
V.  Holt,  115  U.  S.  620  1193,  1813a 

V.  Hughes,    155    Ala.    591  117,  1469a 

V.  Indianapolis  &c.  R,  Co.,  110  Ind. 

490  592 

V.  Johnson,   65   Mo.  439  1821 

V.  Johnston,  4  Dana  (Ky.)  178 

822,  1337,  1493,  1626^  1704,  1737 
V.  Jones,  2  Tex.  Civ.  App.  263  616 

V.  Keys,  130  Mich.  127  523 

v.  Knights,  24  Maine  332 

856,  865,  866,  1420 
v.  Laclede   Gas    Light   Co.,   84    Mo. 

352  582 

v.  Linder,   50   S.   Car.    169  314 

v.  McKinney,   22    Ore.   459  1123 

V.  Macomb,   4  Johns.    Ch.    (N.   Y.) 

534  1120,    1351,  1616 

V.  Maginis,  70  Iowa  589  1051c 

V.  Miller,  73  Nebr.  779  1512 

V.  Mining  Co.,  51  Fed.  1  127 

v.  Moon,  16  S.  Car.  107  496 

V.  Nesbitt,   7   Nebr.   300  1697 

V.  Nonpareil  Fire-Brick  &c.   Co.,  75 

Va.  291  465 

V.  Northwest    Eckington    Imp.    Co., 

229  U.  S.  561  285 

V.  O'Connor,  55  Nebr.  638 

612,  616,  835b,  964a,  964d 
V.  Patterson,  58  Ind.  66  738,  748 

V.  Perth     Amboy     Shipbuilding    &c. 

Co.,  70  N.  J.  Eq.  40  96,  917 

V.  Rankin,  28  Ark.   401  189,  201 

v.  Roach,  45  Ala.  667  206,  568,  788 

V.  Roddy,  44  N.  J.  Eq.  244 

429a,  431,  436a,  436b,  445 
V.  Savage,   33   Ark.    678  1413,  1441 

V.  Seeley,  43  Mo.  App.  23  991 

V.  Seeley,  38  Mo.  App.  298  990 

V.  Shrum,  3  Watts   (Pa.)    60  761 

V.  Smith,  8  Hun  6 

90,  575,  752,  757,  758,  759,  762, 
763,  764,  768,  1223,  1713,  1714 
V.  Southwestern    Tel.    &c.    Co.,    108 

Ark.  569  585 

V.  Swan,  48  Barb.   (N.  Y.)   109 

1677,   1873,  1878 
V.  Tagge,  30  Iowa  305  1835 

V.  Texas  &c.  R.  Co.,   1  Woods   (U. 

„  S.)   368  1383,  1398 

V.  Texas  &c.  R.   Co.,  2  Woods   (U. 

„  S.)  263  152,  157 

V.  Tompkins,  32  N.  J.  Eq.  170 

„  113,  610,  613,  614 

V.  Trotter,  100  111.  281 

604a,  929,  942,  967,  969,  971 
V.  Upton,  56  Nebr.  385  1204 

V.  Vedder,  3  Keyes   (N.  Y.)   174       479, 
„      481,  483,  525,  735,  870,  871,  872 
V.  West,  86  Cal.   197  1182,  1444 

V.  Worthington,  6  Vt.  448 

166,  178,  317.  325,  328,  332 
Campbell    Printing    Press    &c.    Co.    v. 

Walker,  22  Fla.  412  475 

Campbell's  Appeal,  36  Pa.  St.  247 

473a,  609 
Campbell's  Case,  2  Bland.  (Md.)  209  583 
Campion  v.  Kille,  14  N.  J.  Eq.  229 

462,  660,  663,  823 
V.  Whitney,    30    Minn.     177  942 

Canada  Build.  Soc.  v.  Teeter,  19  Ont. 

156  1821 

Canada    Permanent    Bldg.    &c,    Soc,    v. 
Byers,  19  U.  C.  C.  P.  473  773 


GENERAL   TABLE    OF    CASES 


951 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Canal  Bank  v.  Hudson,  111  U.  S.  66     1610 
Canandarqua    Academy    v.    McKechnie. 
90  N.  Y.  618  1471 

V.  McKechnie,  19  Hun  (N.  Y.)  62     500 
Candee  v.  Burke,  1  Hun  (N.  Y.)  546 

1669,  1839,  1843,  1921,  1922 
Candler  v.  Pettit,  1  Paige  (N.  Y.)  168  1478 
Caner    v.    Berger,    27    Pa.    Super.    Ct 

220  1683 

Canfield  v.  Conkling,  41  Mich.  371 

893,  991 
V.  Hard,   58  Vt.   217  586,  591 

V.  Shear,  49  Mich.  313  750,  751 

Canley  v.  Sutton,  150  N.  Car.  327 

45,  699,  713 
Canning  v.  Owen,  22  R.  I.  624 

433a,  435,  1657 
Cannon  v.  Deming,  3  S.  Dak.  421  499 

V.  McCape,    114    N.    Car.    580 

1923  1923a 
V.  McDaniel,  46  Tex.  303  817,  1359 
V.  Parker,  81   N.  Car.  320  1425 

V.  White,  16  La.  Ann.  85  736 

V.  Wright,  49  N.  J.  Eq.  17 

534,  1412,  1427,  1587 
V.  Young,  89  N.  Car.  264  627 

Cansler  v.  Sallis,  54  Miss.  446       874c,  971 
Cantey  v.  Blair,  1  Rich.  Eq.   (S.  Car.) 

49  842 

Cantrell    v.    Ford    (Tenn.),    46    S.    W. 

58  476 

Cantwell  v.  Welch,  187  III.  275  1591 

Canty  v.  Bixler  (Ala.),  64  So.  583         1907 
Cape    Girardeau    Co.    v.    Harbison,    58 

Mo.  90  1204,  1345 

Capehart  v.  Biggs,  77  N.  Car.  261 

1563,  1586,  1810,  1813,  1821 
V.  Dettrick,  91  N.  Car.  344  1204 

V.  Foster,  61  Minn.  132  433a 

V.  McGahey,   132  Ala.   334 

37Sc,  1406,  1425,  1430,  1654 

Capeu  V.  Crowell,  66  Maine  282       74,  1141 

V.  Doty,  13  Allen  (Mass.)  262  1887 

V.  Peckham,  35  Conn.  88  429a,  444 

V,  Richardson,  7  Gray   (Mass.)    364 

1250,  1266 
Caperton  v.  Landcraft,  3  W.  Va.  540  1817 
Capital  Bank  v.  Huntoon,  35  Kans.  577 

1641,  1670 
Capital  City  Bank  v.  Hodgin,  24  Fed. 

1  501 

Capital  City  Ins.  Co.  v.  Jones,  128  Ala. 

361  408 

Capital  Lumber   Co.   v.   Ryan,   34   Ore. 

73  609,  877,  885,  971 

Capital    Nat.    Bank    v.    Williams,    35 

Nebr.   410  1492a 

Caple  V.  Switzer,  122  Mich.  636         14,  679 
Caplice-Commercial   Co.   v.    Cassidy,  25 

Mont.  81  1182 

Caprez  v.  Trover,  96  111.  456  331 

Capron  v.  Attleborough  Bank,  11  Gray 

(Mass.)   492  1768 

Caraway  v.  Sly,  222  111.  203 

260,  265,  293,  1052 
Carbery  v.  Preston,  13  Ir.  Eq.  455  1198 
Carbine  v.    Sebastian,   6   Bradw.    (111.) 

564  1440 

Card  V.  Bird,  10  Paige   (N.  Y.)  426       870 

V.  Jaffray,  2  Sch.  &  Lef.  374  284 

V.  Patterson,  5  Ohio  St.  319  557 

Cardwell  v.  Allen,  33   Grat.    (Va.)    160 

1179b 
V.  Masterson,    27    Tex.    Civ.    App. 

591  1359 

V.  Virginia    State    Ins.    Co.    (Ala.), 

65  So.  80  1056 


Caress  v.  Foster,  62  Ind.  145  294 

Carew's  Estate,  In  re,  26  Beav.  187        1677 

487,  609 
468,  472 


V.  Stubbs,  155  Mass.  549 
Carey  v.  Boyle,  53  Wis.  574 

V.  Brown,  62  Cal.  373     1868,  1895,  1898 
V.  Fulmer,  74  Miss.  729  1774,  1813 

V.  Giles,  10  Ga.  9  630a 

V.  Houston  &c.   R.   Co.,   161   U.   S. 

115  1439 

V.  Rauguth,  82  111.  App.  418       956,  987 
v.  Rawson,  8  Mass.  159 

179,  186,  187,  247,  300 
Cargill  V.  Power,  1  Mich.  369       1051,  1145 
V.  Thompson,  57  Minn.  534  776 

Carhart  v.  Allen,  56  Fla.  763         359,  1606 
V.  Reviere,  78  Ga.  173  201 

Carico  v.  Kling,  11  Colo.  App.  349         1895 
Carithers  v.  Stuart,  87  Ind.  424 

822,  877,  1063 
Carleton  v.  Byington,  18  Iowa  482 

474,  495,  1488 
V.  Byington,  24  Iowa  172  1335,  1717 
V.  Woods,  28  N.  H.  290  620 

Carley  v.  Fox,  38  Mich.  387 

114,  738,  749,  761c 

Carli  V.  Taylor,  15  Minn.  171  484 

Carlisle  v.  King  (Tex.  Civ.  App.),  122 

S.  W.  581  574 

V.  People's  Bank,  122  Ala.  446         135a 

V.  Wilkins,   51   Ala.   371  729,  1231 

Carlisle     City     &c.      Banking     Co.     v. 

Thompson,  33  Wkly.  Rep.   199  538 

Carll  V.  Butman,  7  Maine  102       869,  1292 

V.  Kerr,  111  Maine  365  1053,  1339 

Carlow  V.  Aultman,  28  Nebr.  672  134a 

Carlton  v.  Jackson,   121   Mass.   592 

904,  944 
Carlyon  v.  Lannan,  4  Nev.  156  306 

Carman  v.  Pultz,  21  N.  Y.  547        901,  958 
Carmichael  v.  Bodfish,  32  Iowa  418       1493 
Carnahan  v.  Lloyd,  4  Kans.  App.  605     769 
V.  Tousey,  93  Ind.  561 

752,  758.  760a,  763,  763a,  764 
v.    West.  Union  (So.,  93  Ind.  526        762 
Carnall  v.  Duval,  22  Ark.  136 

74,  85,  353,  501,  502,  512 
Carney  v.  Averill,  110  Maine  172  1246 

Carnrick  v.   Myers,    14   Barb.    (N.   Y.) 

9  1672 

Caro  v.  Wollenberg,  68  Ore.  420 

265,  1038,  1093,  1354 
Carolina  &c.  Loan  Assn.  v.  Black,  119 

N.  Car.  323  877a 

Carothers  v.  Sims,  194  Pa.  St.  386 

312a,  838,  842 
Carow  v.  Kelly,  59  Barb.  (N.  Y.)  239  644 
Carpenter  v.  Allen,  16  La.  Ann:  435 

431,  431a,  436a,  436c,  834,  842 
V.  Black  &c.  Min.  Co.,  65  N.  Y.  43 

62,  124,  161a,  179,  186,  187,  1828 
V.  Bowen,  42  Miss.  28 

38,  665,  726,  1229,  1780 
v.  Canal  Co.,  35  Ohio  St.  307 

696,  721,  1385,  1398 
V.  Carpenter,  6  R.  I.  542 

49,  719,  1279,  1309 
V.  Carpenter,  70  111.  457 

7,  252,  338,  977 
V.  Cincinnati  &c.  Canal  Co.,  35  Ohio 

St.  307  1383 

V.  Dexter,  8  Wall.   (U.  S.)   513  495 

V.  Frazer,  102  Tenn.  462  493 

V.  Gleason,    58    Vt.    244  848,  870 

V.  Ingalls,  3   S.  Dak.  49  1406,  1473 

V.  Koons,  20  Pa.  St.  222 

467,  736,  736a,  1621,  1623 
V.  Lewis,   119  Cal.   18  522,  585 


953 


GENERAL   TABLE   OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-I442c;  3, 


1443-1940.] 


Carpenter 

V.  Longan,  16  Wall.   (U.  S.)   271 

459,  481a,  610,  616,  804,  817,  834, 

837,  840,  847,  1376,  1487 

V.  Meacham,  111  Wis.  60  1716 

V.  Millard,  38  Vt.  9  140,  1514 

V.  Mitchell,  54  111.  126 

116,  193,  194,  197,  201 
V.  Mooers,  26  111.   162  1333 

V.  Muren,  42  Barb.   (N.  Y.)  300         627 
V.  O'Dougherty,  2  Thomp.  &  C.  (N. 

Y.)  427    787,  845,  1368,  1369,  1410 
V.  Parker,  3  C.  B.  (N.  S.)  206  776 

V.  Plagge,  192  111.  82 

172,  343,  360,  1079,  1081,  1545 
V.  Providence  Washington  Ins.  Co., 
16  Pet.  (U.  S.)  495 

397,  401,  406,  419 
V.  Russell,  129  Ind.   571  1616 

V.  Smith,  30  N.  J.  Eq  463  1676 

V.  Soule,  88  N.  Y.  251  974a 

V.  Talbot,  33  Fed.   537  1807 

V.  Walker,  140  Mass.  416 

429a,  431,  436b,  436c,  444,  446 
V.  Wright.   52  Kans.  221  602 

V.  Zarbuck,  74  Ark.  474  63,  1587 

Carpenter    Paper    Co.    v.    Wilcox,    50 

ISfebr.  659  65,  99 

Carpentier  v.  Brenham,  40  Cal.  221 

20,  870,  1207,  1425,  1679 
V.  Williamson,  25   Cal.    161  1425 

Carper  v.  McDowell,  5  Grat.  (Va.)  212 

466,  495 

V.  Munger,   62  Ind.   481  99,  802 

Carpman  v.  Baccastow,  84  Pa.  St.  363     465 

Carr  v.  Brennan,   166  111.   108  588 

V.  Caldwell,  10  Cal.  380    473,  874e,  1414 

V.  Carr,  52  N.  Y.  251 

241,  309,  310,  322,  331,  336,  340 
V.  Carr,  4  Lans.  (N.  Y.)  314  164 

V.  Dooley,  119  Mass.  294  1897a 

V.  Graham,  128  Ga.  622  1921 

V.  Hodge,  130  Mass.  55  1135 

V.  Holbrooke,   1   Mo.  240  172,  192 

V.  Lewis  Coal  Co.,  15  Mo.  App.  551    583 
V.  McColgan,  100  Md.  462  92 

V.  Rising,  62  111.  14 

241,  262,  268,  275,  329 

V.  Roberts,  2  Nev.  &  M.  42  769 

V.  Wallace,  7  Watts.   (Pa.)  394  551 

V.  Watkias,  10  Ky.  L.  342  1590 

Carradine  v.  O'Connor,  21  Ala.  573 

1323,  1443,  1773 
V.  Wilson,  61  Miss.  573  620 

Carraway  v.  Carraway,  27  S.  Car.  576 

463,  464,  465 
Carrere  v.  Aucoin,  127  La.  59  1669a 

Carrico  v.  Farmers'  &c.  Nat.  Bank,  33 

Md.  235  82 

Carriere  v.  Minturn,  5  Cal.  435 

1606,  1606a 
Carrigan  v.  Drake,  36  S.  Car.  354 

102a,  113 
Carriger  v.  Mackey,  15  Ind.  App.  392  609 
Carrigg  v.   Mechanics'   Sav.   Bank,   136 

Iowa  261  592 

Carrington    v.    Citizens'   Bank    (Ga.),    80 

S.  E.  12  1873 

V.  Potter,  37  Fed.  767  493 

V.  Roots,  2  Mee.  &  W.  248  145 

Carroll,  In  re,  11  Ont.  W.  R.  179  138 

Carroll  v.  Balance,  26  111.  9     27,  719,  1333 

V.  Deimel,   95   N.   Y.   252  1443 

V.  Haigh,  108  111.  App.  264     1642,  1653 

V.  Haigh,   97   111.   App.    576  771 

V.  Hutton,  88  Md.  676 

1340,    1840,   1857,    1859 
V.  Hutton,   91    Md.    379  1914a 


Carroll 

V.  Johnston,    2    Jones    Eq.    (55    N. 

Car.)    120  555 

V.  Rossiter,   10   Minn.    174  1051 

V.  Tomlinson,    192   111.    398       247a,   267 

Carrow  v.  Headly  (Pa.),  25  Atl.  889        848 

Carson  v.  Cochran   (Minn.),  53  N.  W, 

1130  730,  911, 

1198,  1201,  1207,  1210,  1483 

V.  Eickhoif,  148  Ind.  596        458 

V.  Fears,  91  Ga.  482  584 

V.  Jersey  City  Ins.  Co.,  43  N.  J. 

L.  300  399 

V.  Law,  2  Rich.  Eq.  (S.  Car.) 

296  1670a 

V.  Phelps,    40    Md.    73  986 

V.  Thompson,   10  Wash.  295  521a 

Carstens  v.  Eller,  60  Nebr.  460     141,  1611a 
Carter  v.  Abshire,  48  Mo.  300     1859,  1895 
V.  Bennett,    4    Fla.    283  804 

V.  Builders'    Const.    Co.,    130    App. 

Div.    609  1602 

V.  Builders'    Const.    Co.,    129    App. 

Div.  318  1612 

V.  Burlay,  9  N.  H.  558  128 

V.  Carter,  4  Jur.    (N.   S.)    63    538,   555 
V.  Carter,     5     Tex.     93  316,     324 

V.  Champion,   8   Conn.    549 

488,  494,  603,  1436 
V.  Evans,  17  S.  Car.  458  314,  342 
V.  Goodin,   3   Ohio    St.    75  1421 

V.  Gunn,    64    Ga.    651         25,    292,    336 
V.  Hallaham,   61    Ga.   314 

292,  323,  468 
V.  Hawkins,   62   Tex.    393 

489,    490,    552 
V.  Holahan,  92   N.   Y.   498  755a 

V.  Holman,  60  Mo.  498 

66a,   162,   163,  476 
V.  Hough,   60   Ga.   588  25 

V.  Kaikainahaole,    14   Hawaii   S15    1732a 
V.  Leonard,  65  Nebr.  670 

524,   574,   575 
V.  McDaniel,  94  Ky.   564  65 

V.  Moses,    39    111.    539  646 

V.  Neal,  24  Ga.   346  885,   1624 

V.  New  Orleans,  19  Fed.  659  1333 

V.  People's  Nat.  Bank,  109  Ga.  573  1231 
V.  Portland,  4  Ore.   339  548 

V.  Reeves,    75    Mo.    104  1889 

V.  Rockett,   8   Paige    (N.   Y.)    437 

400,  401 
V.  Salmon,  43   L.  T.   Rep.    (N.   S.) 

490  776 

V.  Sanderson,   19   Ky.   L.   620  911 

V.  Sims,  2  Heisk.    (Tenn.)    166  191 

V.  Slocomb,    122    N.    Car.    475 

1792,    1821 
V.  Smith,   142   Ala.   414  664,   673 

V.  Taylor,    3    Hed.    (Tenn.)    30 

16,    51,    848,   874,   877 
V.  Tice,    120    111.    277  1207 

V.  Van  Bokkelen,   73   Md.   175  959 

V.  Walker,    2    Ohio    St.    339 

1421,    1619,    1654 
V.  Williams,  23  La.   Ann.   281  326 

Carter  County  Court  v.  Butler,  81  Ky. 

597  198 

Carthage  Tissue  Paper  Mills  v.   Carth- 
age, 200  N.  Y.   1  586,  591 
Cartun  v.   Myers,  78  N.  J.  Eq.  303       845 
Caruthers   v.   Hall,    10    Mich.   40 

743a,    1625 
v.  Humphrey,    12    Mich.    270 

36,  58,  717,  889,  893 
V.  Hunt,    18    Iowa    576  244,    246 

Carver  v.  Brady,  104  N.  Car.  219 

1806,   1808,   1821 


GENERAL   TABLE   OF    CASES 


953 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Carver 

V.  Eads,   65    Ala.    190  762 

V.  Jackson,  4  Pet.    (U.   S.)    1  744 

V.  Ledbetter   (Tex.  Civ.  App.),  147 

S.  W.  348  574 

Carveth  v.   Winegar,   133   Mich.   34 

301,  329,  342a,  514 

Carwile  v.  Crump,  165  Ala.  206     1190,  1414 

Cary  v.  Folsom,  14  Ohio  365  1621 

V.  Prentiss,   7   Mass.   63  938 

V.  Wheeler,   14  Wis.   281 

710,    1420,    1421 
V.  White,  7  Lans.    (N.   Y)    1 

460,  461,  477,  593 
Caryl  v.  Williams,  7  Lans.   (N.  Y.) 

416  807,  1457,  1470,  1496 

Casady  v.  Bosler,  11  Iowa  242       1806,  1808 

Casberd  v.   Ward,  6  Price  411  179 

Casborne  v.   Inglis,  2   Jac.  &  W.    194   1067 

v.  Scarfe,    1   Atk.    603  6 

Case  v.  Barthollow,  21  Kans.  300     583,  1439 

v.  Fant,  53  Fed.  41        581,  870 

V.  Goodman,  250  Mo.  112        574 

V.  Hargadine,  43  Ark.  144        517 

V.  L'Oebel,  84  Fed.  582        436c 

V.  McCabe,  35  Mich.  100     176,  187,  188 

V.  O'Brien,  66  Mich.  289 

742,    942,    1801,    1809 
V.  Peters,  20  Mich.   298  335 

V.  Price,  9  Abb.  (N.  Y.)   Pr.  Ill 

1397,  1399 
Case  Mfg.  Co.  v.  Carver,  45  Ohio  St. 

289  431,    436c,    444 

Case  Threshing  Machine  Co.  v.  Mitch- 
ell,   74    Mich.    679  1621,    1622 
Casey,  In  re,  10  Blatchf.  (U.  S.)  376     1235 
Casey   v.    Buttolph,    12    Barb.    (N.    Y.), 
637  715,  849 
v.  Gibbons,   136   Cal.   368           74,   1205a 
V.  Mclntyre,  45  Minn.  526  1823a 
v.  Steinmeyer,    7    Mo.    App.    556 

544     587 
Cash   V.    Belcher,    1    Hare    310  '  1099 

Cashman  v.  Henry,  75  N.  Y.   103 

197,    753,    758,    760a 
Casler  v.  Byers,  129  111.  657 

65,    616,    1072,    1606,    1606a 
V.  Shipman,  35  N.  Y.  533  1678 

Casner  v.  Hoskins,  64  Ore.  254  643,  663 
Cason  V.    Chambers,   62  Tex.   305  1196 

v.  Connor,    83    Tex.    26  885a 

Casoni  v.  Jerome,  58  N.  Y.  315  1492a 

Cass  v.  Higenbotam,  100  N.  Y.  248  900 
Cassada  v.  Stabel,  98  App.  Div.  600  612 
Cassady  v.   Wallace,    102  Mo.    575 

556,   1772,  1825 

Cass  County  v.  Oldham,  75  Mo.  SO  489 

Cassedy  v.  Jackson,  45  Miss.  397  1886 

Cassel   V.   Cassel,   26    Ind.   90  1334 

v.  Regierer,   114  N.  Y.   S.  601  842 

Cassell    V.    Ashley,    3    Nebr.    (Unoff.) 

787  1658 

V.  Ross,     33     111.     244  1864,     1869 

Cassem  v.  Heustis,  201  111.  208       251,  252, 

265,    338,    340,    711,    1052,    1146 

Casserly    v.    Morrow,    101    Minn.    16 

479,  790,  790a,  791 
v.  Witherbee,  119  N.   Y.   522 

1095,   1108,   1882,   1915 

Cassidy  v.   Cook,  99   111.   385  1859 

v.  Caton,   47   Iowa  22  1179 

Cassilly  V.  Rhodes,  12  Ohio  88  1658 

Cassinella    v.    Allen    (Cal.),    144    Pac. 

746  901a,  1324,  1512 

Castellain  v.   Preston,  L.   R.    11   Q.   B. 

D.    380  396 

Castle  v.   Castle,  78  Mich.   298 

841,  842,  902.  917,  1602 


Castle 

V.  Noyes,  14  N.  Y.  329  1383 

Castleman   v.    Belt,   2    B.    Mon.    (Ky.) 
157  774,   777,  1666 

V.  Berry,  86  Va.  604  1370 

Caston  V.  McCord,  130  Ala.  318  65 

Castor  V.  Muramoto,  69  Wash.   145       1176 
Castro  V.  lilies,  22  Tex.  479         1575,  1609 
Gates  V.  Field  (Tex.  Civ.  App.),  85  S. 
W.    52  1579 

V.  Seagraves  (Ind.  App.),  103  N.  X. 

594  610 

Cathcart's  Appeal,   13   Pa.   St.  416  817 

Catherwood  v.  Burrows  (Ind.),  7  Rep. 

492  814 

Catlett  V.  Starr,  70  Tex.  485  281 

Catlin  V.  Bennatt,  47  Tex.  165  253 

V.  Fletcher,    9    Minn.    85  625 

V.  Glover,   4   Tex.    151  1923a 

V.  Grissler,   57   N.   Y.   363  1449 

V.  Henton,    9    Wis.    476  11 

V.  Murray,  37  Wash.   164  1052a 

V.  Rea,   35   Misc.    (N.  Y.)    535  715 

V.  Washburn,   3   Vt.   25  951 

Catskill    Nat.    Bank    v.    Dumary,    142 

App.  Div.   118  874 

Cattel  V.  Warwick,  6  N.  J.  L.  190  951 

Catterlin  v.  Armstrong,  101  Ind.  258 

729,  1192,  1193,  1231,  1472 

V.  Armstrong,  79  Ind.  514  681,  779, 

1075,  1096,  1118,  1127,  1202,  1425 

Cattle  V.  Cleaves,  70  Maine  256  615 

Cattle  Co.  V.   Stock  &c.  Co.,  202  Fed. 

692  877 

Caudle  v.  Murphy,  89  111.  352 

874c,  877,  1922 
Caufman  v.    Sayre,   2    B.    Mon.    (Ky.) 
202  1181,  1337,   1444.   1446, 

1547,  1557,  1617,  1619 
Caughman  v.  Smith,  28  S.  Car.  605 

560,    562 
Cauthorn  v.   Indianapolis  &  Vincennes 

R.   Co.,  58  Ind.    14  1230 

Cavalli  v.  Allen,  57   N.  Y.   508  586 

Cavanaugh  v.  Peterson,  47  Tex.   197 

457,  474,  1359 
Cave  v.  Cave,  15  Ch.  D.  639  560,  566 
Cavin  v.   Middleton,  63   Iowa  618  547 

Caviness    v.    Black    (Tex.    Civ.    App.), 

33  S.  W.  712  121 

Cavis  V.    Beckford,  62  N.   H.   229  448 

V.  McClary,  5  N.  H.  529     772,  777,  1251 
Cawfield  v.  Owens,  129  N.  Car.  286 

1790,  1922a 
Cawley  v.  Kelley,  60  Wis.  315  1490 

Cayce  v.  Stovall,  50  Miss.  396  153,  463 

Cazenove   v.    Cutler,    4    Mete.    (Mass.) 

246  1085,    1132 

Cazet  V.  Field,  9  Gray  (Mass.)   329         616 
V.  Hubbell,  36  N.  Y.  677  1642,  1643 

Cazort  &c.  Co.  v.  Dunbar,  91  Ark.  40O 

346,  364,  379,  380,  495,  1187 

Cecil  V.  Dynes,  2  Ind.  266     1181,  1454,  1462 

V.  Hicks,    29    Grat.    (Va.)    1  1141 

Center  v.   Elgin  City  Banking  Co.,   185 

111.    534  814,   961,  980 

V.  McQuesten,  24  Kans.  480  758 

v.  Planters'  &c.  Bank,  22  Ala.  743 

474,  554,  581,  583,  584,  817,  818, 
819,  825,   1377 
Centerville  v.    Fidelity   Trust  &c.    Co., 

118  Fed.  332  1396,   1406 

Central  Bank  v.  Copeland,  18  Md.  305 

113,  500,  626,  810 
Central    Coal    &c.    Co.    v.    Good,    120 

Fed.    793  565 

Central  Gold  Min.  Co.  V.  Piatt,  3  Daly 
(N.  Y.)  263  124,  1828 


954 


GENERAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Central  Min.   Co.  v.   Stoven,  45  Ala. 

594  1322 

Central    Nat.    Bank   v.    Brecheisen,   65 

Kans.   807  515 

V.  Cooper,  85  Mo.  App.  383  659a 

V.  Pipkin,   66   Mo.   App.    592  570 

V.  Pratt,   115   Mass.   539  633 

Central  Pacific  R.  Co.  v.  Creed,  70  Cal. 

497  1641 

Central  Railroad  &c.   Co.  v.   Claghorn, 

Speers    Eq.    (S.    Car.)    545  1629 

Central  Trust  Co.  •/.  Bartlett,  57  N.  J. 
L.  206  487 

V.  Bodwell    Water   Power   Co.,    181 

Fed.  735  609 

V.  Bridges,  57  Fed.  753  163 

V.  Cameron   Iron   &c.   Co.,  47  Fed. 

136  487 

V.  Chattanooga  &c.  R.  Co.,  94  Fed. 

275  152 

V.  Columbus   &c.    R.    Co.,    87    Fed. 

815  126a 

V.  Continental    Iron   Works,    51    N. 

J.  Eq.  605  368,  372,  375,  487 
V.  Folsom,  167  N.  Y.  285  964,  964a 
V.  Georgia    Pac.    R.    Co.,    83    Fed. 

386  488 

V.  Kneeland,  138  U.   S.  414       152,   156 
V.  Peoria,  D.  &c.  R.  Co.,  118  Fed. 

30  1587 

V.  Stepanek,    138    Iowa    131  956a 

V.  United  States  Rolling  Stock  Co.! 

56   Fed.   5  1616,   1618 

V.  Wabash,   St.   L.   &c.   R.   Co.,   29 

Fed.    546  574,    575 

V.  Wabash  &c.  R.  Co.,  30  Fed.  332 

670,  771 
V.  West  India  Imp.  Co.,  169  N.  Y. 

314  607,    844 

Central   Union    Gas   Co.   v.    Browning, 
210  N.  Y.  10  433a 

V.  Browning,    146   App.   Div.   783     436a 
Cerf  V.  Ashley,  68  Cal.   419 

1374,   1375,   1442 
Cerney  v.  Pawlot,  66  Wis.  262 

957,  989,  1204 
Chace  v.    Morse,    189    Mass.    559 

1047,   1161 
Chadbourn    v.    Henderson,     58     Tenn. 
460  1358,  1522 

V.  Johnston,  119  N.  Car.  282 

1414,   1418,   1420 
V.  Rahilly,    34    Minn.    346  778 

V.  Rahilly,  28  Minn.  394  608 

Chadbourne  v.  Coe,  51  Fed.  479  1394 

V.  Gilman,  29  Iowa  181  1444 

V.  Rackliff.   30   Maine   354  1298 

Chadron   Banking  Co.  v.  Mahoney,  43 

Nebr.  214  1483 

Chadron    Loan    &c.    Assn.    v.    Smith, 

58  Nebr.  469  1527 

Chadwell   v.    Wheless,   3    Lea    (Tenn.) 

312  172 

Chadwick  v.  Carson,  78  Ala.  116  464 

V.  Clapp,    69    111.    119  167 

V.  Devore,  69  Iowa  637  460 

V.  Island   Beach  Co.,  43  N.  J.  Ea. 

616  736 

V.  Island  Beach  Co.,  42  N.  J.   Eq. 

602  1665 

Chaffe  V.  Oliver,  39  Ark.  531  874c,  874e 

V.  Purdy,   43    La.   Ann.   389  1659 

V.  Whitfield,  40  La.  Ann.  631  1490 

V.  Wilson,   59    Miss.   42  644 

Chaffee  V.  Atlas  Lumber  Co.,  43  Nebr. 

224  346,  460 

V.  Browne,   109   Cal.   211  1169 

V.  Conway,  125  Wis.  77  1060a 


Chaffee 

V.  Fourth  Nat.  Bank,  71  Maine  514 

62,  630a,  1769 
V.  Franklin,  11  R.  I.  578  1931,  1933 

Chaffey  v.  Boggs,  179  Pa.  St.  301  1500 

Chaffraix  v.  Packard,  26  La.  Ann.  172  1615 
Chaires  v.  Brady,  10  Fla.  133  261,  291 

Chalabre    v.    Cortelyou,    2    Paige    (N. 

Y.)  605  1120 

Chalfin   V.    Malone,   9    B.    Mon.    (Ky.) 

496  598 

Challis  V.  German  Nat.  Bank,  56  Ark. 

88  495 

Challiss  V.    Wise,   2   Kans.    193  1638 

Chamberlain  v.   Barnes,   26   Barb.    (N. 

Y.)    160  827a,   835b 

V.  Bell,  7  Cal.  292     489,  515,  516,  521 

V.  Dempsey,  36  N.   Y.    144 

644,  1467,  1600,  1605 
V.  Dempsey,  9  Bosw.  (N.  Y.)  212  1494 
V.  Dempsey,  22  How.  Pr.   (N.  Y.) 

356  1612 

V.  Forbes,  126  Mich.  86  680 

V.  Gardiner,  38  Maine  548       1258,  1261 
V.  Lamed,  32  N.  J.  Eq.  295  1634 

V.  Lyell,    3    Mich.    448  1367,    1440 

V.  Meeder,    16    N.    H.    381        729,    889 
V.  New  Hampshire  Ins.  Co.,  55   N. 

H.   249  408,  408a 

V.  Spargur,    86    N.    Y.    603  538 

V.  Thompson,    10    Conn.    243 

22,    58,    664 
V.  Trammell   (Tex.   Civ.  App.),   131 

S.  W.  227        83a,  1778,  1824,  1827 
Chamberlin  v.  Beck,  68  Ga.  346  1368 

V.  Chamberlin,  12  J.  &  Sp.   (N.  Y.) 

116  1055 

Chambers  v.  Bookman,  67  S.  Car.  432     1678 
v.  Bookman,  32   S.   Car.  455  113 

V.  Cox,  23  Kans.  393  138a,  1503 

V.  Goldwin,   5   Ves.    834  281 

V.  Goldwin,    9    Ves.    254 

659,  1044,  1373,  1525 
V.  Haney,  45  La.  Ann.  447  510 

V.  Hubbard,  40  Iowa  432  557 

V.  Jones,   72  HI.   275  1862 

V.  Marks,  93  Ala.  412     351,  117S,  1479a 
V.  Nicholson,   30    Ind.    349  1420 

V.  Powell  (Ala.),  39  So.  919     622,  1470 
V.  Prewitt,   172   111.   615  726 

Chamblee  v.   Broughton,   120  N.   Car. 

170  1662 

Chamblin  v.   Blair,  58  111.  385  901 

Champenois  v.  Fort,  45  Miss.  355  1443 

Champion,  Ex  parte,  45  N.  Car.  246     810a 
Champion    v.    Hartford    Inv.    Co.,    45 
Kans.    103  821,  822,  904 

v.  Hinkle,  45   N.   J.   Eq.    162 

1051b,    1350,    1538,    1654 

V.  Investment   Co.,    45    Kans.    103      878 

Champlin  v.  Foster,  7  B.   Mon.    (Ky.) 

104  1402,  1439,  1590 

V.  Laytin,   18  Wend.    (N.  Y.)   407     970 

V.  Laytin,  6  Paige  (N.  Y.)    189 

1492,   1506a 
V.  Williams,   9   Pa.    St.   341 

743,   874d,   1380 
Champney  v.  Coope,  34  Barb.   (N.  Y.) 
539  813,  826,  848,  855,  889,  1372 

V.  Coope,    32    N.    Y.    543  944,   945 

Chance  v.  Isaacs,  S  Paige  (N.  Y.)  592 

837,   847 
V.  Jennings,    159    Mo.    544  322 

V.  McWhorter,  26  Ga.  315  460,  557 

Chancellor  v.  Bell,  45  N.  J.  Eq.  538 

„  67,  538,  788,  838 

V.  Donnell,    95    Ala.    342  103 

V.  Gummere,  39  N.  J.  Eq.  582  1636 


GENERAL   TABLE    OE    CASES 


955 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Chancellor 

V.  Hoxley,   41   N.   J.   L.   217  67 

V.  Towell  (N.  J.),  82  Atl.  861  743a,  162S 
V.  Traphagen,  41  N.  J.  Eq.  369 

1350,  1709 

Chancellor   of   State  of  New  Jersey  v. 

„  Cruse,  83  N.  J.  Eq.  232  436b 

Chandler  v.  Chandler,  76  Iowa  574        265 

V.  Cook,  2  McArthur  (D.  C.)   176    1852 

V.  Dyer,  37  Vt.  345         537,  1048,  1069 

V.  Hamell,   57  App.  Div.   305  436 

V.  McKinney,   6   Mich.   217  105 

V.  O'Neil,  62  111.  App.  418       606,  1383 

V.  Parsons,    100    Mich.    313        463,    701 

V.  Peters   (Tex.),   44   S.   W.   867 

1846,    1921 
V.  Pyott,    53    Nebr.    786  964a 

V.  Robinson    (N.    J.    Eq.),    75    Atl. 

„    180  ^"  574 

V.  Simmons,  97  Mass.  508  103 

V.  Tardy,   58  Ala.    ISO  557 

V.  Temple,    4    Cush.    (Mass.)    285        84 
V.  Ward,    188   111.    322  1394 

V.  White,    84    111.    435  987,    1848 

Chandos  v.   American   F.   Ins.   Co.,  84 

Wis.    184  407 

Chaney  v.    State,    118   Ind.  494  609 

Chapin  v.   Billings,   91   111.   539 

720,  1899,  1921 
V.  Broder,   16   Cal.   403  1720 

V.  Cram,   40   Maine  561  507 

V.  Dillings,    91    111.    539  1320 

V.  First      Universalist      Church,      8 

Gray    (Mass.)    580  799 

V.  James,   11   R.    I.   86  1517 

V.  Thompson,  23  Hun  (N.  Y.)  12      845 
V.  Vermont    &c.    R.     Co.,    8    Gray 

(Mass.)   575  124b 

V.  Walker,    6    Fed.    794  1482 

Chaplin  v.   Baker,    124  Ind.  385     750,   1630 
V.  Sullivan,    128    Ind.    50  356,    822 

Chapman  v.  Abrahams,   61  Ala.   108       117 
V.  Ayer,  95  Ga.  581  292,  329 

V.  Brewer,  43  Nebr.  890  609 

V.  Chapman,   91   Va.   397 

560,  586,  587,  588 
V.  Chunn,   5   Ala.   397  189 

V.  Cooney,  25   R.   I.   657 

1080b,   1080c.   1104 
V.  Draper,    10    How.    Pr.    (N.    Y.) 

367  1411 

V.  Hamilton,    19   Ala.    121  602 

V.  Hughes,   134  Cal.   641     119,  560,  561 
V.  Hunt,   18  N.  J.  Eq.   414  913 

V.  Jenkens,  31  Barb.  (N.  Y.)  164 

357,  382 
V.  Lester,  12  Kans.  592 

722,  731,  951,  1632 
V.  Miller,   130  Mass.   289  459 

V.  Mull,  7  Ired.  Eq.  (N.  Car.)  292 

712    713 
V.  Ogden,  30  III.  515  '  268 

V.  Pennil,   106   Cal.    17  1717 

V.  Porter,  69  N.  Y.  276  1114 

V.  Robertson,   6  Paige  627 

659,  661,  1496,   1595 
V.  Smith,  9  Vt.  153  1118 

V.  Turner,    1    Call   (Va.)   280  318 

V.  Veach,   32    Kans.    167  1658 

V.  West,   17  N.  Y.   125 

1411,    1439,    1621 

V.  Younger,  32  S.  Car.  295       1802,  1815 

Chapoton  v.  Creditors,  44  La.  Ann.  350    629 

Chappel  V.  Chappel,  12  N.  Y.  215  1639 

V.  Dann,  21   Barb.   (N.  Y.)    17  1635 

Chappell  V.   Allen,  38   Mo.  213       817,   984 

V.  Clarke,   92   Md.   98  988a 

V.  Jardine,   51   Conn.   64  101a 


Chappell 

V.  Rees,  1  De  G.,  M.   &  G.  393     1401 
Chappell's  case,   42    Md.    166  1906 

Chappie  V.  Mahon,  5  Ir.  En.  225  1044 

Chard  v.  Holt,  136  N.  Y.  90  1406a 

Charland   v.    Home  for  Aged  Women, 

204  Mass.  563  1683 

Charles  v.   Clagett,  3   Md.  82  281 

V.  Dunbar,  4  Mete.   (Mass.)  498       1121 
Charles  Green   Real   Estate  Co.   v.    St. 
Louis  Mut.  House  Bldg.  Co.,  196  Mo. 
358  1864,  1911,  1915 

Charleston  v.  Caulfield,  19  S.  Car.  201 

1370,  1392,  1773 
V.  Ryan,  22  S.  Car.  339  605,  967 

Charlestown    v.    Page,    1    Sneer's    Eq. 

(S.  Car.)    159  459 

Charpie  v.   Stout,   88   Kans.   318  162 

Charter  v.  Graham,  56  111.  19  458 

V.  Stevens,  3   Denio    (N.  Y.)    33 

1857,   1860 
Charter  Oak  L.   Ins,   Co.  v.   Gisborne, 
5  Utah  319  134a,  171, 

817,  819,  1198,  1574,  1780 
Chartiers   R.    Co.   v.    Hodgens,   85    Pa. 

St.    501  124a 

Chase  v.  Abbott,  20  Iowa  154,        214,  924, 
926,  1396,   1420,  1423,  1425 
V.  Box,    Freem.    Ch.    261  911 

V.  Brown,   32   Mich.   225  1497 

V.  Chase,  15  Abb.  N.  Cas.   (N.  Y.) 

91  1644 

V.  Ewing,   51   Barb.    (N.  Y.)    597       677 
v.  First  Nat.  Bank,  1  Tex.  Civ.  App. 

595  1097,  1182a,  1868 

V.  Gates,  33  Maine  363  1261 

v.  McClellan,    49    Maine    375 

1053,   1240,    1265 
V.  M'Donald,    7    Har.    &    J.    (Md.) 

160  537 

V.  Marston,  66   Maine  271 

1240,  1257,  1258,  1263 
V.  Palmer,  29  111.  306  90,  1120,  1239 
V.  Palmer,  25  Maine  341  771,  1120,  1443 
V.  Peck,  21  N.  Y.  583  14,  163,  166, 

168,  179,  186,  241,  388,  715,  1093 
V.  Savage,   55    Maine   543  1240 

v.  Tacoma  Box  Co.,  11  Wash.  377      444 
V.  Van  Meter,   140  Ind.   321 

848,  849,  855,  856 
V.  Whitten,   51   Minn.   485  1176 

V.  Williams,    74    Mo.    429         972,    1086 
v.  Wingate,   68  Maine  204  433a 

V.  Woodbury,      6      Cush.      (Mass.) 

143        1089,  1090,  1621,  1624,  1631 
Chase  Nat.  Bank  v.  Faurot,  149  N.  Y. 
532  633 

v.  Hastings,  20  Wash.  433       736a,  870 
V.  Security    Sav.    Bank,    28    Wash. 

150  848 

Chastain  v.  Peak,  111  Ga.  889  113 

Chatfield  v.  Cunningham,  23  Ont.  153  1863 
Chatham    v.    Bradford,    50    Ga.    327 

517,    518 
Chattanooga   First   Nat.    Bank  v.    Rad- 
ford Trust  Co.,  80  Fed.  569  1384 
Chauncey  v.  Arnold,  24  N.  Y.  330 

90,  491a 
Chavener  v.   Wood,  2  Ore.   182  606 

Chawner's    Will,    In   re,    L.    R.    8    Eq. 

569  1766 

Cheatham  v,  Jones,  68  N.   Car.   153  16 

Chedel  v.  Millard,  13  R.  I.  461     792,  1086 

Cheek  v.  Nail,  112  N.   Car.  370  926a 

V.  Waldron,  39  Mo.  App.  21  556 

V.  Waldrum,    25    Ala.    152        866,    1678 

Cheesborough  v.  Asheville  Sanatorium, 

134   N.   Car.   245  609 


956 


GENEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Cheesebrough  v.  Millard,  1  Johns.  Ch. 

(N.  Y.)   409  463,  728,  874,  879, 

1624,  1627,  1628,  1631 

Cheever  v.  Fair,  5  Cal.  337  723,  1091,  1576 

V.  Minton,    12    Colo.    557  583,    585 

V.  Perley,   11  Allen   (Mass.)    584 

915,  1196 
Chellis  V.  Stearns,  22  N.  H.  312  42,  675 
Cheltenham    Imp.    Co.    v.    Whitehead, 

128  111.  279  1606c,  1924 

Chelton  V.  Brooks,  71  Md.  45  742 

V.  Green,    65    Md.    272  34,    667, 

670,  687,  696,  697,  780 

Cheney  v.  Campbell,  28  Nebr.  376 

1192,  1193,  1204,  1207 
V.  Cooper,   14   Nebr.  415  834 

V.  Crandell,  28  Colo.  383  1911 

V.  Dunlap,  27  Nebr.  401  644 

V.  Gleason,    117    Mass.    557  624 

V.  Janssen,  20    Nebr.    128  834 

V.  Maumee  Cycle  Co.,  64  Ohio  St. 

205  465 

V.  Ricks,  168  111.  533  706 

V.  Stone,   29   Fed.    885  1389 

V.  White,  5   Nebr.   261  177,  642a 

V.  Woodruff,  20  Nebr.   124  1204 

.  V.  Woodruff,  45  N.  Y.  98  398 

Chenyworth  v.  Daily,  7  Ind.  284  538 

Cherry  v.  Arthur,  5  Wash.  787  444 

V.  Bowen,  4   Sneed    (Tenn.)   415 

251,  1039,  1358 
V.  Greene,  115  III.  591  1777 

V.  Home    Building    &c.    Assn.,    57 

Ga.    361  1331 

V.  Monro,  2  Barb.  Ch.  (N.  Y.)  618 

737,  1380,  1404 
Chesapeake  Beach  R.   Co.  v.   Washing- 
ton P.  &c.  R.  Co.,  199  U.  S.  247        1654 
Chesebro   v.   Powers,   70   Mich.   370 

1588,    1674 
Cheshire  Provident  Inst.   v.   Gibson,  2 
Nebr.    (Unofl.)    392  814 

V.  Stone,  52  N.  H.  365  609 

Chesley  v.  Chesley,  54  Mo.  347       1857,  1859 
Chesney  v.  Chesney,  33  Utah  503  1452,  1466 
Chesser  v.  Chesser,  67  Fla.  6         622,  1330 
Chester   v.    Greer,    5    Humph.    (Tenn.) 
26  602,   603 

V.  King,    2  N.  J.  Eq.  405       1402,  1414 
V.  Wheelwright,    15    Conn.    562 

348,  467 
Chesterman  v.    Gardner,   5   Johns.    Ch. 

(N.    Y.)    32  586,    589,    1502 

Chestnutt  v.  Gann,  76  Tex.  150  1774 

Chetwood  v.  Coffin,  30  N.  J.  Eq.  450      1533 

Chetwynd  v.  Allen,  1  Ch.  353  604a 

Chew  V.  Barnet,   11   Serg.  &  R.    (Pa.) 

389  155,    556 

V.  Brumagin,  21  N.  J.  Eq.  520  483 

V.  Buchanan,    30   Md.    367 

822,   1699,   1701a 
V.  Hyman,   7   Fed.    7 

1062,   1414,   1418,   1775 
Chewning   v.    Proctor,   2    McCord    Ch. 

(S.  Car.)   11  677,  678 

Chicago  V.  Cameron,  120  111.  447  130 

V.  Tebbetts,   104  U.   S.    120  681 

V.  Witt,   75    111.    211  546,    547,   548 

Chicago    International    Bank    v.    Van- 
kirk,   39   111.   App.   23  249 
V.  Wilkshire,  108  111.  143  581 
Chicago   Lumber   Co.   v.   Ashworth,   26 
Kans.   212  166 
V.  Des    Moines    Driving    Park,    97 

Iowa   25  487 

Chicago  Lumber  &c.  Co.  v.  Swalley.  85 
Kans.  4  707 


Chicago    iierch.    Nat.    Bank   v.    Mears, 

8  Hiss.  (U.  S.)   158  134 

Chicago  Railway-Equipment  Co.  V. 
Merchants'  Nat.  Bank,  136  U.  S. 
268  840 

Chicago  Title  &c.  Co.  v.  Aft,  183  111. 
91  838 

V.  Brugger,  196  111.  96  793a 

V.  Hektor,  170  111.  App.  68  1385 

Chicago  &c.  I.  Co.  V.  Wright,  153  111. 

307  592 

Chicago  &c.  R.  Co.  v.  Baker,  102  Mo. 
553  681,  708 

V.  Ft.  Howard,  21   Wis.  44  452 

V.  Fosdick,    106    U.    S.    47 

1563,  1653,  1690 
V.  Garrett,    255    111.    420  1674 

V.  Howard,  7  Wall.  (U.  S.)  392  1383 
V.  Kennedy,   70   111.    350 

■    552,  574,  1771a,  1902,  1913 

V.  Lcewenthal,  93  111.  433  838 

V.  McGuire,  31  Ind.  App.  110     156,  157 

V.  Need,  2  Kans.  App.  492  30 

V.  Sheldon,    53    Kans.    169  681 

V.  Tice,   232    111.    232  156 

V.  Watson,    113    111.    195  261 

V.  Woodard,    159    Ind.    541  901a 

Chicago  &c.  R.  Land  Co.  v.  Peck,  112 

111.  408         605,  877,  957,  960a, 

1383,  1398,  1399,  1610,  1620,  1628 

Chicago  &c.  Rolling  Mill  Co.  v.  Scully, 

141  111.  408  342,  1106 

Chick  V.  Rollins,  44  Maine  104 

915,  1194,  1195 
V.  Willetts,  2   Kans.   384 

13,  30,  58,  71,  1207 
Chickering,  In  re,  56  Vt.  82 

1170,   1383,  1442 
Chickering  v.  Failes,  26  111.   507 

714,   1333,   1438 
V.  FuUerton.  90  111.  520  1411,  1442 

Chielovich  v.  Krauss,  70  Cal.  19  889,  899 
Child  v.  Morgan,  51  Minn.  116  1841,  1857 
Childers  v.  Deane,  4  Rand.  (Va.)  406  651 
Childress  v.  Monette,  54  Ala.  317 

665,  1051b,  1322 

Childs  V.  Alexander,  22   S.   Car.   169    1502 

v.  Childs,  10  Ohio   St.   339  1070, 

1073,    1395,    1406,    1425,    1678 

V.  Clark,  3  Barb.  Ch.   (N.  Y.)   52       785 

V.  Dolan,  5  Allen   (Mass.)   319 

681,  779,  1127,  1741,  1905 
V.  Ferguson,    181    Fed.    795  1637 

V.  Frazee,  15  S.  Car.  612  1636 

V.  Griswold,  19  Iowa  362  295,  335 
V.  Hill,  20  Tex.  Civ.  App.  162  1822 
V.  Hurd,  32  W.  Va.  66 

56,    670,   670a,    671,    771,    16?2a 

V.  Rue,   84   Minn.    323  388 

v.  Stoddard,    130    Mass.    110     927a,  971 

Chiles  V.   Conley,  2   Dana    (Ky.)   21       553 

v.  Wallace,'  83   Mo.    84  697 

Chillicothe   Paper    Co.   v.    Wheeler,    68 

111.  App.  343  1398,  1614a,  1635 

Chilton   V.    Braiden,   2    Black    (U.    S.) 

458  197 

V.  Brooks,  71  Md.  445       738,  742,  798, 

817,   1740,   1785,   1787,   1833, 

1846,  1849a 

r.  Brooks,    69    Md.    584 

1677,   1883,   1909,   1915 

V.  Lyons,   2   Black.    (U.    S.)    458       197 

Chilver  v.  Weston,  27  N.  J.  Eq.  435     1421 

Chinn  v.  Wagoner,  26  Mo.  App.  678      990 

Chinnery  v.  Blackman,  3  Doug.  (Mich.) 

391  670 

V.  Evans,    U    H.    L.    C.    115  1198 


GENERAL   TABLE   OF    CASES 


957 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Chipman  v.  Carroll,  53  Kans.  163     400,  401 
V.  Farmers'     &c.     Nat.     Bank,     121 

Md.    343  1190,    1493 

V.  Stern,   89   Ala.   207  627 

V.  Tucker,    38   Wis.    43  87,   616 

Chippendale,   Ex  parte,  2   Mont.  &  A. 

299  182 

Chisholm  v.  Andrews,  57  Miss.  636  701 

Chism  V.  Thomson,  73  Miss.  410  942 

Chissum  v.  Dewes,  5  Russ.  29  181 

Chiswell  V.  Morris,  14  N.  J.  Eq.  101    1067 
Chittenden  v,   German-Amer.  Bank,  21 
Minn.    143  121 

V.  Gossage,   18   Iowa   157         1226,   1335 
Chitwood   V.   Trimble,    58   Tenn.    78 

193,  198,  201 
Chiver  v.  Weston,  27  N.  J.  Eq.  435  1425 
Chivington  v.   Colorado   Springs  Co.,  9 

Colo.    597  500 

Choate  v.   Kimball,   56  Ark.   55 

429    429a    447 

Cholmley  v.  Oxford,  2  Atk.  267'  'll08 

Cholmondeley  v.  Clinton,  2  Jac.  &  W. 

1  712,    1072, 

1098,  1158,  1401,  1409,  1417 

V.  Clinton,    2    Meriv.    171  1194 

V.  Clinton,    4     Bligh     119  1192 

Choteau  v.  Jones,  11  111.  300  488,  495 

V.  Thompson,   2    Ohio    St.    114 

363,  383,  507,  681 

V.  Thompson,    3    Ohio    St.    424  934 

Chouteau  v.  Allen,  70  Mo.  290      1345,  1367 

V.  Houghton,   100  Mo.  406  695 

V.  Burlando,  20  Mo.  482  1204,  1212 

V.  Riddle,   110  Mo.   366    672,   703,   1211 

Chowen  v.   Phelps,  26  Mont.    524  541 

Chowing  V.   Cox,   1   Rand.    (Va.)    306 

55,   1060 

Chrisman  v.  Chenoweth,  81  Ind.  401     1431 

V.  Hay,  43    Fed.    552  981 

V.  State  Ins.  Co.,  16  Ore.  283  396 

Christ  Church  v.  Mack,  93  N.  Y.  488    1654 

Christian    v.    American    Freehold    Land 

Mtg.  Co.,  92  Ala.  130   134a,  136,  137 

V.  Clark,  10  Lea  (Tenn.)  630    822a 

V.  Green  (Miss.),  45  So.  425  625,  927 

V,  Newberry,  61  Mo.  446 

862,  871a,  924,  927a,  929 

V.  Soderberg,    124    Mich.    54  111 

Christie  v.  Burns,  83  III.  App.  514       1531a 

V.  Hale,    46    111.    117  293,    337, 

468,  513,  604a,  605,  926a,  929,  942 

V.  Herrick,    1    Barb.    Ch.     (N.    Y.) 

254        1373,  1374,  1383,  1386,  1398, 
1399,  1426 
Christmas  v.  Mitchell,  38  N.  Car.  535     574 
Christner  v.   Brown,   16   Iowa   130 

724,   735,  942 

Christopher    v.    Curtis-Attalla    Lumber 

Co.,    175   Ala.    484  590,   591 

V.  Ferris,    55    Wash.    534  738 

V.  Mungen,    61    Fla.    513^^^_  ^^^^^  ^^^^ 

Christophers   v.    Sparke,   2   Jac.   &   W. 

223  1194 

Christy  v.   Burch,  25   Fla.  942  474 

V.  Dana,   34   Cal.    548 

149,    153,    173,    177,   528 
V.  Ogle,   33   111.    295  210 

Church  V.   Chapin    35  Vt.   223  99 

V.  Church,    3    Sandf.    Ch.    (N.    Y.) 

434  706 

V.  Church,  25   Pa.   St.  278  558 

V.  Cole,  36  Ind.   34  250,  332 

V.  Fisher,    40    Ind.    145 

1500,  1501,  1503 
V.  Maloy,    70    N.    Y.    63 


Church 

V.  Ruland,  64  Pa.  St.  432  557,  558 

V.  Smith,    39    Wis.    492  189 

Church    Assn.    v.    Walton,    114    Mich. 

677  964 

Churcher  v.  Guernsey,  39  Pa.  St.  84       546 

Churchill   v.    Beale,    MSS.    2    Benn.    & 

Heard   Dig.    (Mass.)    306  1106 

V.  Hunt,  3  Denio   (N.  Y.)   321  769 

V.  Loring,    19   Pick.    (Mass.)    465      1290 

V.  Morse,   23    Iowa   229  464 

Church  of  Messiah,  In  re,  12  N.  Y.  S. 

489  126 

Chytraus  v.    Smith,    141    111.   231 

1053,   1333 
Cicotte   V.    Gagnier,   2    Mich.    381 

834,    835b,    843,    1487 
Cilley  V.   Fenton,    130   Mass.    323 

749,    769,    770 
V.  Huse,  40  N.  H.  358       119,  863,  1107 
Cincinnati  v.  Morgan,  3  Wall.  (U.  S.) 

275  178 

Cincinnati  Cordage  &c.   Co.  v.   Dodson 

Printers'   Supply  Co.,   131   Ga.   516    1687 
Cincinnati,  I.  &c.  R.  Co.  v.  Smith,  127 

Ind.  461  574,  595 

Cincinnati,    Sandusky    &c.    R.    Co.    v. 

Sloan,  31   Ohio  St.   1  1516 

Cissna  v.  Haines,  18  Ind.  496 

924,  929,  936,   1618,   1621 

Citizens'  Bank  v.  Cook,  61   Ga.   177     1447a 

V.  Douglass,  178  Mo.  App.  664  741 

V.  Ferry,    32    La.    Ann.    310  509 

V.  Knapp,  22    La.   Ann.    117 

144,  435.  453 
V.  Los   Angeles    Iron    &c.    Co.,    131 

Cal.    187  1384 

V.  Shaw,   14  S.  Dak.   197 

515,    582,    842 
V.  Webre,  44  La.  Ann.  334  1614a 

Citizens'  Bank  &c.  Co.  v.  Dill,  30  Okla. 

1  1174 

Citizens'    Fire    Ins.    &c.    Co.    v.    Doll, 

35  Md.  89  512 

Citizens'  Loan   &  Trust  Co.   v.   Witte, 

110  Wis.   545  1475 

Citizens'  Mut.  Loan  Assn.  v.  Webster, 

25   Barb.    (N.   Y.)   263  638 

Citizens'  Nat.  Bank  v.  Abbott,  72  Wash. 
73  1220,  1363,  1444 

V.  Dayton,  116  111.  257 

489,    490,    924,    1387,    1428,    1464 
V.  Donnell,    195   U.    S.    369  633 

V.  Johnson,    79    Iowa    290  121 

V.  Judy,    146    Ind.    322  97,   99,    460 

V.  Wert,   26   Fed.   294  874c,   874d 

Citizens'     Permanent     Sav.     Assn.     v. 

Rampe,  116  N.  Y.  S.  597  848,  1698 

Citizens'    Savings    Bank    v.    Bauer,    49 
Hun    238  1638 

V.  Bauer,  14  N.  Y.  Civ.  Pro.  340  1590 
V.  Foster,  22  Abb.  New  Cas.  425  878 
V.  Kock,  117  Mich.  225  365,  367,  374 
V.  Wilder,    11   App.    Div.    63  1536 

Citizens'    Sav.    &c.    Co.    v.    French,    4 
Ohio   S.   &  C.   PI.   Dec.  443  1536 

v.  Graham,    68    Vt.    306  629 

Citizens'    Security    &c.    Co.    v.    Uhler, 

48   Md.    455  638 

Citizens'    State    Bank    v.    Julian,    153 

Ind.    655  479,    534,    556,    817 

City  Bank  v.  McClellan,  21  Wis.  112 

'  63,   834 

v.  Plank,    141    Wis.    653  814 

V.  Radtke,    87    Iowa    363  497 

City   Five    Cents    Sav.    Bank   v.    Penn. 
F.    Ins.    Co.,    122    Mass.    165 

406a,   413a,   427 


958 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


City  Lumber  Co.  v.  Hollands  (Mich.), 

148  N.    W.    361  242a,    1596 
V.  Barrow,  21  La.  Ann.  396  65,  489 

City   Nat.    Bank's   Appeal,   91    Pa.    St. 

163  468,   470,   471,   536 

City  Sav.  Bank  v.  Kutscher,  52  Conn. 

407  1611a 

City  Water  Co.  v.  State,  88  Tex.  600     161 
Claason's  Appeal,  22  Pa.   St.  359  463 

Clabaugh  v.  Byerly,  7  Gill  (Md.)  354 

164,  469,  523,  603,  607 
Clader  v.  Thomas,  89  Pa.  St.  343 

504,  511,  517 
Claflin  V.  Houseman,  93  U.  S.  130       1232 
V.  Reese,   54  Iowa  544  941 

V.  South    Carolina   E.    Co.,    8    Fed. 

118  462 

Clague  V.   Washburn,   42   Minn.    371        488 
Claiborne  v.  Holland,  88  Va.  1047 

541,    559 
V.  Holmes,    51    Miss.    146  458 

Clambey  v.   Copland,  52   Wash.   S80 

263,    340 
V.  Corliss,   41    Wash.    327  975 

Clamorgan  v.  Lane,   90   Mo.   446 

476,  505,  508 
Clapp  V.  Byrnes,  3  App.  Div.  284  67 

V.  Hadley,  141  Ind.  28  1688a 

V.  Halliday,   48   Ark.    258  744 

V.  Leavens,    164    Fed.    318  1172 

V.  McCabe,  84  Hun   (N.  Y.)    379     1609 
V.  McCabe,    155    N.    Y.    525  1575 

V.  Maxwell,    13    Nebr.    542 

1220,  1573,  1609,  1009a 
V.  Spokane,    53    Fed.    515  684 

Clapper    v.    House,    6    Paige    (N.    Y.) 

149  810a 


65a 
220 


857 

474 


Clarady  v.  Abraham,  174  Ala.  130 
Clare  Co.  Bank  v.  Goodman,  119  Mich. 

338 
Clarendon    v.    Barham,    1    Y.   &   C.    C. 

C.    688 
Claridge  v.  Evans,   137  Wis.  218 
Clark  V.   Abbott,   1   Madd.   Ch.   474 

772,    1577 
V.  Altizer  (Tex.  Civ.  App.),  145  S. 

S.   W.    104  136 

v.  Baker,    14    Cal.    612  1656 

v.  Bank,  66  Fed.   404  85 

V.  Beck,   14  N.   Dak.  287       1193,  17S7a 
v.  Beck.   72   Ga.    127  589 

V.  Benthem,  4  Ohio  Dec.  (Re- 
print) 498  743a,  162S 
V.  Blackington,  110  Mass.  369  797 
v.  Bosworth,  51  Maine  528  586 
V.  Brenneman,  86  111.  App.  416  101 
V.  Brown,  3  Allen  (Mass.)  509  536 
V.  Bullard,  66  Iowa  746  574,  575 
V.  Burke  (Tex.),  39  S.  W.  306  1837 
v.  Bush,  3  Cow.  (N.  Y.)  151  712 
V.  Butler,    32    N.    J.    Eq.    664 

468,  470,  473,  609 
V.  Carnall,  18  Ark.  209  1610,  1684 
v.  Central  R.  &c.  Co.,  66  Fed.  803  670 
v.  Clark,    58    Miss.    68  874c 

v.  Clark,  56  N.  H.  105         789,  808,  849 
v.  Clark,   62   N.   H.   267 
V.  Clark,     76    Wis.     306 
v.  Clough,   65    N.    H.    43 

711,  1054,  1144,  1171 
V.  Condit.   18-  N.  J.   Eq.   358 

251,    253,    337,    513,    1750,    1765 
V.  Connor,    28    Iowa    311  474 

v.  Crosby,    101    Mass.    184 

1263,  1265,  1272 
V.  Daniels,    77    Mich.    26  679 

V.  Davis,  32  N.  J.   Eq.   530  1506a 


842 
813,    848 


Clark 


Elmendorf    (Tex.   Civ.  App.),  78 

S.  W.  538  77,  1175a 

V.  Eltinge,   38   Wash.    376       1363,    1663 
V.  Farrington,    11    Wis.    306  134 

V.  Finlon,   90   111.   245       250,  251,   252, 
274,    293,    328,    643,    1117,    1123 
V.  Fisk,   9    Utah    94  741,    755,    762 

V.  Flint,  22  Pick.    (Mass.)   231 

460,  838,  841 
V.  Fontain,   144  Mass.  287      «  981 

V,  Fountain,   135   Mass.   464 

722,  1090,  1447a,  1631 
V.  Fuller,  39   Conn.   238  560 

V.  Greene,    73    Minn.    467 

538,  557,  591 
V.  Griffin,  148  Mass.  540  1797,  1798 
V.  Haney,    62    Tex.    511  271 

V.  Hannafeldt,  79   Nebr.   566  1156 

V.  Harvey,     16     Ontario  1782 

v.  Havard,    122    Ga.    273 

808,  817,  818,  1215 
v.  Havens,  Clarke  Ch.  (N.  Y.)  560  1442 
V.  Henry,    2    Cow.    (N.    Y.)    324        244, 

246,  251,  263,  309,  340,  1039,  1045 
V.  Hobbs,   11   N.   H.   122  307 

v.  Holland,    72    Iowa    34  544,    574 

V.  Hunt,  3  J.  J.  Marsh.  (Ky.)  553    459 
V.  Hyman,    55    Iowa    14  70,    352 

V.  Iglestrom,  51   How.   Pr.    (N.  Y.) 

407  956 

V.  Jackson,    64    N.    H.    388  950 

V.  Jenkins,  5  Pick.   (Mass.)  280  581 

V.  John   A.    Logan    Mut.    Loan   &c. 

Assn.,  58  111.  App.  311  1523 

V.  Johnson,   133   Ala.   432  1493 

V.  Johnson,  155  Ala.  648         1830,  1895 
V.  Jones,  93  Tenn.   639 

817,    1358,    1377,   1613,  1773 
V.  Kraker,    51    Minn.    444 

1618,    1621,    1796,    1857 
V.  Landon,   90   Mich.    83 

244,  246,  340,  711 
V.  Laughlin,    62    111.    278  955 

V.  Lesser,    106    Ark.    207  1588 

V.  Levy,  130  App.  Div.  389       1094,  1600 
V.  Long,   4   Rand.    (Va.)    451  1099 

V.  Lyon,  46   Ga.   202  246,   250,   264 

v.  Lyster,    155    Fed.    513  138,    476 

V.  Mackin,  30  Hun    (N.  Y.)   411 

527,   541,   814 
V.  Mackin,  95  N.  Y.   346 

479,  741,  878.  967,  1373,  1426 
V.  McNeal,  114  N.  Y.  287  558,  814,  820 
V.  Manning,    95    111.    580  1397 

V.  Miller,  54  N.  Y.   528  519 

V.  Missouri    K.    &c.    Trust    Co.,    59 

Nebr.    53  40,    670,    771 

v.  Mitchell,   81    Minn.   438       1789,   1862 
V.  Monroe,    14   Mass.    351  468 

V.  Morris,  88  Kans.   752  808 

V.  Munroe,    14   Mass.    351  470,  472 

V.  National  Bank,  66   Fed.   404  502 

V.  Nichols,    79    Kans.    612  1070 

v.  Oman,  15  Gray   (Mass.)   521  381 

V.  Paddock,    24    Idaho    142 

71,    1179a,    1186,    1332 
V.  Paquette,    66    Vt.    386  549 

V.  Paquette,   67  Vt.   681 

1114,    1118,    1118a 
V.  Parsons,    69    N.    H.    147  860 

V.  Pease,    41    N.    H.    414  1297 

V.  Plumstead,  11  111.  App.  57  548,  574 
V.  Potter,  32  Ohio  St.  49  1144,  1158 
V.  Prentice,  3  Dana  (Ky.)  468  1439 
V.  Reyburn,  75  U.  S.  318  1396,  1397, 
1399,  1401,   1563,  1565,  1586 


GENERAL   TABLE    OF    CASES 


959 


[References  are  to  Sections.— Vols.  :,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Clark 

V.  Reyburn,    1   Kans.    281 

11,    144,    453,    664,    687,    702 
V.  Sayers,   55   W.   Va.    512 

552,  555,  582 
V.  Seagraves,   186  Mass.   430     260,  264, 
300,  1050,  1051,  1052a,  1060,  1077 
V.  Searight,   135   Pa.   St.   173  658 

V.  Shoesmith,    91    Kans.    797  1093 

V.  Simmons,   ISO  Mass.   357 

1852,  1873,  1874,  1915 
V.  Simmons,   8   N.   Y.    S.    74  1709 

V.  Sipple    (Del.),   87   Atl.   1005        1447a 
V.  Smallwood,    156    Fed.    409  741 

V.  Smith,    1    N.   J.    Eq.    121 

414,  1124,  1127,  1132 
V.  Stilson,  36  Mich.  482  1607,  1857,  1925 
V,  Strong,    105    App.    Div.    179  494 

V.  Ulrich,    14    N.    Y.    St.    4  481 

V.  Vilas    Nat.    Bank,    24    Misc.    (N. 

Y.)    621  1611 

V.  Wilson,     103    Mass.    219         409,    420 

V.  Wilson,    53    Miss.    119      1769,    1774 

V.  Wilson,    56    Miss.    753        1868,    1902 

V.  Wolf,  2   Nebr.    (Unoff.)   290         1669 

V.  Woodruff,    90    Mich.    83  1060 

V.  Wright,    123    Ala.    594  992 

Clarke,  In  re,  2  Hughes  (U.  S.)  405        354 

Clarke  v.  A.   B.   Frank  Co.    (Tex.  Civ. 

App.),  168  S.  W.  492  1587 

V.  Bancroft,  13  Iowa  320  346 

936,  1511,  1590 

V.  Beck,   72  Ga.   127  589 

V.  Bosworth,  51  Maine  528  586 

V.  Calvert,   72  App.   Div.  630  608 

V.  Cowan,  206  Mass.  252 

530,  725,  1072,  1105 
V.  Crownshaw,  3  B.  &  Ad.  804  429 

V.  Curtis,  1   Grat.    (Va.)  289       670,  771 
V.  Forbes,  9  Nebr.  476  625 

V.  Hartt,  56  Fla.  775  103 

V.  Robinson,   15  R.  I.  231  1920 

V,  Royal    Panopticon,   The,   4   Drew 

.     26  1766 

V.  Sibley,  13  Mete.   (Mass.)  210 

162,  163 

V.  Stanley,   10  Pa.   St.  472  953 

V.  Taylor,   69  Ark.   612  74 

V.  White,   12  Pet.    (U.   S.)    178  458 

Clark's  Case,  15  Abb.  Pr.  (N.  Y.)  227  1931 

Clarkson  v.   Creely,   40  Mo.    114  1825 

V.  Henderson.  L.  R.  14  Ch.  D.  348  650 

V.  Read,  15  (3rat.   (Va.)   288  1643 

V.  Skidmore,   46    N.    Y.   297    1413,- 1687 

Clarksons  v,  Doddridge,  14  Grat.  (Va.) 

42  813 

Clary   v.    Marshall,    5    B.    Mon.    (Ky.) 

266  1430 

v.  Owen,  15  Gray  (Mass.)  522  436f,  439 

v.  Schaack,  253  111.  471  1902 

Clasey  v.   Sigg,  51   Iowa  371  482,  834 

Clason  V.  Corley,  5  Sandf.  (N.  Y.)  447 

669   771,   1516,   1659,   1666 
V.  Shepherd,   6  Wis.   369  523,  608 

Clawson    v.    Eichbaum,    2    Grant.    Cas. 
(Pa.)    130  463 

V.  Munson,  55  111.  394  635,  1606 

V.  Riley,  34  N.  J.  Eq.  348  614 

Clay  V.   Banks,  71  Ga.   363  1331 

V.  East  Tenn.  &c.  R.   Co.,  6  Heisk. 

(Tenn.)    421  160 

V.  Hildebrand,  34  Kans.  694  1473,  1715 
V.  Selah   Valley  Irr.    Co.,   14  Wash. 

543  1384 

V.  Sharpe,  18  Ves.  346  1901 

V.  Willis,   1  B.  &  C.  364  1695 

V.  Wren,  34  Maine   187  80,  668 


Clay  F.  &c.  Ins.   Co.  v.   Huron  S.  &c. 

Mfg.  Co.,  31  Mich.  346  408 

Clayton  v.   Ellis,   50  Iowa  590   1051c,   1619 

V.  Exchange    Bank,    121    Fed.    630      510 

v.  Whitaker,  68  Iowa  412  71,  351 

Clayton's  case,  1  Mer.  572  908 

Clearwater   v.    Rose,    1    Blackf.    (Ind.) 

137  .  67,  786,  813 

Cleaveland  v.   Boston   Five  Cents  Sav, 

Bank,   129  Mass.  27  665 

v.  Clark,  Brayt.    (Vt.)    165  1081 

Cleavenger  v.  Beath,  53  Ind.  172  351,  1469 

Cleaver  v.  Burcky.  17  111.  App.  92  644,  745 

V.  Green,  107  111.  67  1821,  1857, 

1915,  1922 

V.  Mathews,  83  Va.  801  1496,  1811,  1860 

Cleghorn  v.  Greeson,  77  Ga.  343  670 

Clemens  v.  Crane,  234  111.  215  634 

Clement  v.   Bartlett,   33   N.  J.   Eq.  43     456 

V.  Bennett,    70    Maine    207  244, 

245,  246.  720 

V.  Clement,   1  Jones  Eq.    (N.   Car.) 

184  335 

V.  Draper,  108  Ala.  211  117,  1464,  1683a 

V.  Garland,    53    Maine   427  939 

V.  Ireland,   129  N.   Car.  220   1638,   1675 

V.  Pearce,  63  Ala.  284  1464 

V.  Shipley,   2   N.   Dak.   430   1051b,    1659 

V.  Willett,    105    Minn.    267  740, 

747a,  760,  762,  768a 

Clements  v.  Lacy,  51  Tex.  150  83a 

V.  Robinson,    54   Ind.   599  1659 

Clemmons  v.   Cox,   114  Ala.   350  582 

V.  Elder,  9  Iowa  272  511,   513 

Cleveland  v.  Boerum,  24  N.  Y.  613       1147 

v.  Boerum,    23    Barb.    (N.    Y.)    201 

1411,  1438 
V.  Booth,  43  Minn.  16  1378,  1385,  1459 
V.  Cohrs,  10  S.  Car.  224  804,  805,  817 
V.  Harrison,   15   Wis.   670  1204 

V.  Martin,  2   Head   (Tenn.)    128 

190,  201,  817,  942 
V.  Shannon    (Ark.),    12    S.    W.    497 

464,  465 

V.  Southard,    25    Wis.    479        748,    1668 

V.  Taylor,  3   Mich.   203  630 

Cleveland  Ins.  Co.  v.  Reed,  1  Biss.  (U. 

S.)   180  129,  1147,  1192 

V.  Reed,   24  How.    (U.    S.)    284       1195 

Cleveland    Sav.    &c.    Co.    v.    Bear    Val. 

Irr.  Co.,  112  Fed.  693  124 

Cleveland  Woollen  Mills    ,.   Sibert,   81 

Ala.   140  543 

Clevinger    v.    Miller,    27    Grat.     (Va.) 
740  874c 

V.  Ross,  109  111.  349  586,   1825 

Cliff  V.  Wadsworth,  2  Y.  &  C.  Ch.  598 

902,  1088 

Clifford  V.   Gates,  70  Hun  597  309 

V.  Minor,    76    Minn.    12  738,    748 

V.  Tomlinson,  62  Minn.  195  1839 

Clift   V.    White,    12   N.    Y.    519       848,   921 

V.  Williams,    105    Ky.    559  464, 

723,  1198,  1207 

Clifton  V.   Charles,   53   Tex.   Civ.   App. 

448  208 

V.  Foster,  103  Mass.  233  1232,  1235 

V.  Livor,  24  Ga.  91  1331 

Clifton    Land    Co.    v.    Davenport,    130 

Iowa  94  1335 

Climax  Lumber  Co.  v.  Bay  City  Mach. 

Works,  163  Ala.  654  609 

Climie  v.  Wood,  L.  R.  4  Exch.  328 

441,  444,  448 
Clinch  River  Veneer  Co.  v.  Kurth,  90 

Va.  737  497 

Cline  V.  Inlow,  14  Ind.  419  1406,  1412 

V.  Robbins,   122  Cal.  xviii  1039 


960 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  %%  663a-1442c;  3,  §§  1443-1940.] 


Clinton  v.  Gas  &c.  Co.,  61  Misc.  339  1441 
V.  Hope  Ins.  Co.,  45  N.  Y.  454  418 
V.  South    Shore    &c.    Co.,    61    Misc. 

339  1436a 

V.  Westbrook,  38   Conn.   9  22,  886,  974 
Clinton  County  v.  Cox,  37  Iowa  570 

1202,  1207 
Clinton  Nat.   Bank  v.   Manwarring,  39 

Iowa  281  665 

Clokey  v.  Loan  &c.  Assn.,  120  111.  App. 

214  1454,   1479 

Clore  V.  Lambert,  78  Ky.  224  31,  435, 

436,  1657 
Clos  V.  Boppe,  23  N.  T.  Eq.  270  870,  871 
Close  V.  Phipps,  7  M.  &  G.  586 

903,  1085,  1801,  1819 
V.  Riddle,  40  Ore.  592  74,  1684 

Clough  V.  Seay,  49  Iowa  111  353,  926a,  1335 
Clower    V.    Rawlings,    9    Smed.    &    M. 

(Miss.)    122  1619 

Glowers  v.   Snowden,  21   Okla.  476         835 
Clowes  V.  Dickenson,  5  Johns.  Ch.   (N. 

Y.)    235  1092,   1621,    1701 

Clute  V.    Emigrant    Sav.    Bank,    12    N. 
Y.  148  S74e 

V.  Emmerich,  99  N.  Y.   342       876,  877 
V.  Robison,    2   Johns.    (N.    Y.)    595 

457,  474,  511,  842,  844 
Clyde  V.  Johnson,  4  N.  Dak.  92  1689,  1940 
V.  Richmond    &c.    R.    Co.,    55    Fed. 

445  1383 

Clymer  v.  Groff,  220  Pa.  580  84,  501,  913 
C.  M.  Hapgood  Shoe  Co.  v.  First  Nat. 

Bank,  23  Tex.  Civ.  App.  506,  856 

Coad    V.    Home    Cattle    Co.,    32    Nebr. 

761  659a,  1179b,  1182a 

Coari  V.  Olsen,  91  III.  273  589 

Coates  V.  Cheever,  1  Cow.  (N.  Y.)  460  470 

V.  Marsden,  142  Wis.  106  335,  863,  1045 

V.  Pennsylvania    Ins.    Co.,    58    Md. 

172  408a 

V.  Wilson,  20  R.  I.  106  627 

V.  Woodworth,    13    111.    654       282,    293 

Cobb  V.   Bord,  40  Minn.   479  1743 

V.  Chase,   54  Iowa  253  501 

V.  Daniel,   105  Ala.  335  151 

V.  Day,  106  Mo.  278         266,  279a,  304, 

324,  330,  335,  1549 

V.  Duke,  36  Miss.  60  17U 

V.  Dyer,  69  Maine  494  736,  874b, 

874c,   877,   966,   969,   970,   971 

V.  Fishel,   15   Colo.  App.  384  762 

V.  Lucas,  15  Pick.   (Mass.)   7  63 

V.  Thornton,    8   How.    Pr.    (N.    Y.) 

66  1709a 

Cobe  V.  Summers,  143  Mich.  117     745,  746 

V.  Guyer,  237  111.   516  635,  643 

Coburn  v.  Anderson,  62  How.  Pr.   (N. 

Y.)  268  267 

V.  Raymond,  76  Conn.  484  103 

V.  Stephens,  137  Ind.  683  848,  871,  873 

Cocheco   Mfg.   Co.   v.   Strafford,   SI   N. 

H.  455  952 

Cochran  v.  Adler,  121  Ala.  442  468 

V.  Flint,  57  N.  H.  514  436,  445 

V.  Folger,  116  111.  194  1666 

V.  Goodell,   131   Mass.  464  1283, 

1285,  1296,  1341,  1433 

V.  Jackman,  21  Ky.  L.  1830  1337 

V.  Utt,  42  Ind.  267  66,  66a,  489 

V.  Wimberly,  44  Miss.  503  191 

Cochrane  v.    Price    (Md.),   8  Atl.    361 

299    335 
V.  Wilson    (Tex.),    160    S.    W.    593*  335 
Cock  V.   Bailey,   146  Pa.   St.   328   736a,  951 
Cockburn   v.   Thompson,    16  Ves.    321    1367 
Cockell  V.  Bacon,  16  Beav.  158  1215 

Cockes  v.   Sherman,  2   Freem.  13  1396 

Cockey  v.  Cole,  28  Md.  276  1740 


V.  Milne,   16  Md.   200       488,  610,   1740 
Cockrill  V.  Armstrong,  31  Ark.  580         866 
V.  Bane,  94  Mo.  444  679 

V.  Cockrill,   92    Fed.    811  103a 

V.  Hutchinson,    135    Mo.    67  1052a 

V.  Johnson,   28  Ark.    193  1231 

V.  Maney,  2  Tenn.  Ch.  49  584 

V.  Whitworth    (Tenn.),    52    S.    W. 

524  258,   1863 

Cockrum   v.    West,    122    Ind.    372  874 

Codd  V.  Carpenter,  109  Mich.   120       1442a 
Coddington  v.  Bay,  20  Johns.   (N.  Y.) 
637  460 

V.  Bisthan,  36  N.  J.  Eq,  574  1320 

Codrington  v.   Parker,   16  Ves.  469       1525 
Cody  V.  Bean,  93  Cal.  578  1439,  1440,  1589 
Coe  V.  Beckwith,  10  Abb.  Pr.   (N.  Y.) 
296  1385 

V.  Columbus  &c.  R.  Co.,  10  Ohio  St. 

372  124b,  149,  161,  161a,  452,  575, 
1398,  1611a 
V.  Finlayson,  41  Fla.  169  24,  1152,  1193 
V.  Johnson,  18  Ind.  218  178,  1769 

V.  McBrown,  22  Ind.  252  154,  156,  452a 
V.  Manseau,  62  Wis.  81  585,  586,  1413 
V.  N.  J.   Midland  R.   Co.,  31   N.  J. 

Eq.   105  67,  452,  877,  1669 

V.  New  Jersey  Midland  R.   Co.,  28 

N.  J.  Eq.  27  681 

V.  Peacock,  14  Ohio  St.  187  156 

V.  Rockman,  126  Wis.  515       1650,  1674 

V.  Wheeler,  41  N.   Y.   303  658 

V.  Winters,  15  Iowa  481  538 

Coffey  V.   Hendricks,  66  Tex.  676  493 

V.  Hunt,  75  Ala.  236  667,  670, 

702,  771,  773,  774 

CofKn  V.  Adams,  131  Mass.  133     758,  761d 

V.  Cooper,   14  Vesey  205  1648 

V.  Loring,  9  Allen   (Mass.)    154  75, 

139,  300,  813,  826,  1282,  1372 

V.  Parker,  15  N.  Y.  St.  887      733 

V.  Parker,  127  N.  Y.  117   1072,  1089 

V.  Ray,    1    Mete.    (Mass.)    212   465,   559 

CofBng  V.  Taylor,  16  III.  457  79 

Coffman  v.   Bank,   5   Lea    (Tenn.)    232   626 

V.  Scoville,  86  111.  300  1504,  1791,  1857 

Cogan  V.  Cook,  22  Minn.  137  253,  495,  513 

Cogbill,  In  re,  2  Hughes   (U.   S.)    313  731 

Coggill  V.  Milburn  Land  Co.,  25  N.  J. 

Eq.  87  693 

Coggs  V.   Bernard,  2  Lord  Ray.  909       893 

Coggswell  V.   Griffith,  23   Nebr.  334         560 

V.  Warren,    1    Curtis    (U.    S.)    223    664 

Cogswell  V.  Stout,  32  N.  J.  Eq.  240 

530    722    723 

Cohasset  v.  Moors,  204  Mass.   173        '537f 

Cohen  v.   Cunningham,  8  T.  R.    123       939 

V.  Grimes,  18  Tex.  Civ.  App.  327       817 

V.  Hecht,  128  App.  Div.  Slf  1709e 

V.  Lane,  51  Hun  641  1373 

V.  Miller,  46  Misc.  106  121 

V.  Mitchell,  68  Cal.   19  1145 

V.  Ratkowsky.   43   App.   Div.   196       585 

V.  Ripy,  17  Ky.  L.   1078  470 

V.  Wittemann,    100    App.    Div.    338   441 

Cohn  V.  Hoffman,  45  Ark.  376  848 

V.  Hoffman,    50    Ark.    108         468,   469, 

472,  473,  873 

V.  Hoffman,  56  Ark.  119  537,  1061,  1081 

V.  Northwestern   Mut.    L.    Ins.    Co., 

185  III.  340  1606a 

V.  Souders,   175   Mo.   455  1631 

V.  Spitzer,    145   App.    Div.    104  741 

V.  Ward,  32  W.  Va.  34  622 

Cohoes  V.  (5oss,  13  Barb.    (N.  Y.)    137 

826,  1751,  1785,  1787,  1822 
Coiron  V.  Millaudon,  19  How.   (U.  S.) 
113  709 


GENEEAL   TABLE    OE    CASES 


961 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Coit  V.  Fitch,  Kirby  (Conn.),  254  950,  1215 
Coker  v.   Smith,   63   Ga.    S17  1406 

V.  Pearsall,  6  Ala.    542       767,  772,   774 
V.  Whitlock,   54  Ala.    180  676,  684,  693 
Colby  V.   Cato,  47  Ala.  247  766,  767 

V.  Crocker,    17   Kans.   527  1632 

V.  Everett,    10   N.   H.   429  350 

V.  McClintock,  68  N.  H.   176 

1215,   1218,  1219,  1221 
V.  Place,  11  Nebr.  348  983 

V.  Poor,  15  N.  H.  198  1248, 

1254,  1264,  1285 
V.  Rowley,  4  Abb.  Pr.  (N.  Y.)  361  1680 
V.  W.  W.  Kimball  Co.,  99  Iowa  321 

1863 
Colchester    Sav,    Bank    v.    Brown,    75 

Conn.   69  741,  758,  760a,  782 

Colcord  V.  Bettinson,  131  Mass.  233 

1840,   1849a 
Cold  V.  Beh,  152  Iowa  368  241, 

295,  322,  335 
Coldcleugh  v.  Johnson,  34  Ark.  312 

205,  703,    1196,   1204,   1211a 
Cole  V.  Albers,  1  Gill  (Md.)  412  376 

V.  Bansemer,  26   Ind.   94  644 

V.  Beale,  89  111.  App.  426  581,  870 

V.  Blake,  Peake  79  1088 

V.  Bolard,  22  Pa.  St.  431  264,  312,  324 
V.  Cole,  110  N.  Y.  630  757,  761,  763 
V.  Cole,  41  Md.  301  164 

V.  Conner,   10  Iowa  299  1444 

V.  Edgerly,   48   Maine    108  855 

V.  Germania  F.  Ins.   Co.,  99  N.  Y. 

36  406a 

V.  Hinck,  120  App.  Div.  355  1181 

V.  Kerr,   19   Nebr.   553  151 

V.  Lee,  45  N.  J.   Eq.  779  614 

V.  Lockhart,   2    Ind.    631  652a 

V.  Madden,   91   Mo.   585  1673,   1675 

V.  Malcolm,    66    N.    Y.    363  792,   878 

V.  Miller,    60    Ind.    463  1334,    1673 

V.  Moffitt,    20     Barb.     (N.     Y.)     18 

1751,  1822 
V.  Raymond,"  9  Gray  (Mass.)  217  679 
V.  Roach,  37  Tex.  413  435 

V.  Sackett,   1  Hill   (N.  Y.)    516  924 

V.  Satsop   R.   Co.,  9  Wash.   487  384 

V.  Savage,  10  Paige  (N.  Y.)  583  1808 
V.  Savage,  Clarke  (N.  Y.)  361  1813 
V.  Stewart,   11   Cush.    (Mass.)    181 

428,   433,   436,    684,    687,   689,   721 

V.  Ward,  79  S.  Car.  573  SIO,  1356, 

1367,  1444 

V.  White,    26    Wend.    (N.    Y.)    511    467 

V.  Willard,  62  Nebr.  839  1611a 

v.  Wright,    70    Ind.    179  521a 

Coldcleugh  v.  Johnson,  34  Ark.  312       1211 

Colegrove   v.    Dias    Santos,   2    Barn.    & 

Cr.  76  433a 

Colehour    v.    State    Sav.    Inst.,    90    111. 

152  681,  847,  1396,   1487 

Coleman  v.  Barklew,  27  N.  J.  L.  337 

574,  590,  591,  593 
V.  Billings,  89  111.    183  495 

V.  Carhart,   74  Ga.  392  575,  607 

V.  Fisher  (Ark.),  41  S.  W.  49  353 

V.  Fisher,  67  Ark.  27  1225 

V.  Galbreath,   53   Miss.  303  378 

V.  Hamburg    Bank,    2    Strobh.    Eq. 

(S.    Car.)    285  463,   464 

V.  Howell    (N.  J.),   16  Atl.  202  917 

v.  Hunt,   77  Wis.   263  1396,   1434 

V.  McKee,  24  R.  I.   596  1883,   1887 

V.  Reynolds,    181    Pa.    St.    317 

468,  470,  524 
V.  Smith,  55  Ala.  368  117,  133,  459. 

460,  500,  686,  911 
V.  Stearns  Mfg.  Co.,  38  Mich.  30 

436,  444,  446.  447 

61 — Jones  Mtg. — Vol.  III. 


Coleman 

V.  Van  Rensselaer,  44  How.  Pr.  (N. 

Y.)    368  114,    677,    678, 

807,   1225,   1457 

V.  Whitney,  62  Vt.   123  388,   393 

V.  Witherspoon,  76  Ind.  285  681, 

1425,  1490,  1654 

Coleman  &  B.  Co.  v.  Rice,  115  Ga.  510  848 

Coler  V.  Barth,  24  Colo.  31         1157,   1569, 

1865,   1868,   1906 

V.  Grainger  Co.,  74  Fed.  16  159 

Coles  V.  Allen,  64  Ala.  98  1654 

V.  Appleby,  87  N.  Y.  114  945,  1625 

V.  Appleby,  Hun   (N.   Y.)    72  865,   1625 

V.  Berryhill,  37  Minn.   56  463,  474 

V.  Coles,  15  Johns.    (N.  Y.)  319         666 

V.  Forrest,    10    Beav.    552  137Sa, 

1397,  1418 

V.  Haynes,  134  III.  App.  320  907 

V.  Perry,  7  Tex.   109  329 

V.  Withers,  33   Grat.    (Va.)    186         192, 

198,  907,  924,  926,  1204 

V.  Yorks,  35  Minn.  388  1668 

Colesbury  v.  Dart,  61   Ga.  620  129 

V.  Dart,    59    Ga.    839  1447a 

Coley  V.  Tallman,  43  Misc.  280  1668 

Colgan  V.  Dunne,  50  Hun  443  1717 

V.  Farmers'  &c.   Bank,   59   Ore.  469  271 

V.  Farmers'    &c.    Bank    (Ore.),    138 

Pac.   1070  271 

V.  McNamara,  16  R.  I.   554 

1836,   1843,  1844 

Colgin  V.  Courrege,  106  La.  684  559 

V.  Henley,  6  Leigh   (Va.)  85  750 

Colgrove  v.  Tallman,  67  N.  Y.  95  742,  1413 

Collamer  v.  Langdon,  29  Vt.  32  700, 

796,  808,  926,  959 

Collar  V.   Harrison,   28   Mich.    518  990,  991 

v.  Harrison,  30  Mich.  66  990, 

991,  1607,  1925 

College  Park  Electric  Belt  Line  v.  Ide, 

15  Tex.  Civ.  App.  273  546,  548,  553 

College  Point  Sav.  Bank  v.  Vollmer,  44 

App.  Div.  619  1648 

Collerd  v.  Huson,  34  N.  J.  Eq.  38 

607,   822,   1701a 
Collier  v.  Alexander,  142  Ala.  422 

798,   1785 
V.  Doe,  142  Ala.  422  110 

V.  Ervm,  2  Mont.  335  1472,  1590 

V.  Faulk,  69  Ala.  58  367 

V.  Field,   1   Mont.   612  1668 

V.  Jenks,   19  R.   L   137  433a 

V.  Miller,   137  N.   Y.   332  603 

V.  Miller,    62    Hun    (N.    Y.)    99       824a 
V.  Smaltz,   149  Iowa  230  29 

V.  Whipple,  13  Wend.    (N.  Y.)   224 

1640,  1672,  1675,  1676 
V.  White,  67  Miss.   133  901 

CoUignon    V.    Collignon,    52    N.    J.    Eq. 

516  605 

Collingwood  v.  Brown,  106  N.  Car.  362  585 

Collins,  In  re,  17  Hun   (N.  Y.)   289       1721 

Collins  v.  Aaron,  162  Pa.  St.  539  523,  541 

v.  Adams,  53  Vt.  433  877 

V.  Blantern,    2   Wils.    341    249,   618,   619 

V.  Carlile,   13   111.  254  365, 

372,  374,  1453 

V.  Davis,  132  N.  Car.   106  524, 

552,  664,  786,  819 

V.  Dresser,  133  Ind.  290  66 

V.  Gregg,   109  Iowa  506  342 

V.  Hopkins,  7  Iowa  463  1785,  1786,  1792 

v.  Moore,  115  Ga.  327 

460,   586,   587,   589,  610 
V.  Eea,   127    (Mich.)    273  124b,  684 

V.  Richart,    14    Bush    (Ky.)    621        1517 
V.  Riggs,   14  Wall.    (U.   S.)   491       1075 


963 


GENERAL   TABLE    OE    CASES 


EReferences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Collins 

V.  Rowe,  1  Abb.  N.  Cas.  (N.  Y.)  97 

735,  735,  748 
V.  Standish.    6    How.    Pr.    (N.    Y.) 

493  1924 

V.  Stocking,   98   Mo.    290  848, 

870,  906,  917 

V.  Tillou,  26  Conn.  368  289 

V.  Torry,  7  Johns.    (N.  Y.)  278         664, 

666,  701,  866,  867,  915,  916,  1195 

V.  Wassell,  34  Ark.   17  113 

Collins'   Petition,   6  Abb.   N.   Cas.    (N. 

Y.)  227  1710,  1721 

Collinsville    Sav.    Soc.    v.    Boston    Ins. 

Co.,  77  Conn.  676  407,  413a 

Collum  V.   Sanger,  98  Tex.   162  589 

Colman  v.  Packard,  16  Mass.  39 

80,  668,  1289 
V.  Post,  10  Mich.  422  1489 

V.  St.  Albans,  3  Ves.  Tun.  25    697,  1120 
Colomer  v.   Morgan,    13   La.   Ann.   202 

457,  511 
Colonial  Trust  Co.  v.   Foster,  234  Pa. 

152  83 

Colonial    &c.    Mtg.    Co.    v.    Northwest 
Thresher  Co.,  14  N.  Dak.  147    1205a,  1210 
V.  Sweet,  65  Ark.  152  1670 

Colorado    Inv.    Loan    Co.    V.    Beuchat 

(Colo.),  Ill  Pac.  61  626 

Colquhoun  v.  Atkinsons,  6  Munf.  (Va.) 

550  524    537 

Colquitt  V.  Sturm  (Tex.  Civ.  App.),  91 

S.  W.  872  196 

V.  Thomas,  8  Ga.  258  557 

Colsell  V.  Budd,  1  Camp.  27  916 

Colt  V.   McConnell,    116  Ind.  249  612 

V.  Sears  Commercial   Co.,  20  R.   I. 

64  627,  630 

Coltharp  v.  West,   127  La.  430  428 

Colton  V.  Camp,  1  Wend.  (N.  Y.)  365  1709a 
V.  Colton,  3  Phila.  (Pa.)  24  871a 

V.  Depew,  59  N.  J.  Eq.   126  1198 

V.  Depew,  60  N.  J.  Eq.  454  1204 

V.  Seavey,  22  Cal.  496  496 

V.  Smith,   11   Pick.    (Mass.)    311 

703,  705,  706,  776,  1405 
Columbia  v.  King,  13  Fla.  451  653 

Columbia  Ave.   Sav.  &c.   Co.  v.  Lewis, 

190  Pa.  St.  558  102a 

Columbia  Bank  v.  Jacobs,  10  Mich.  349 

513,  514 
Columbia    Coal    Co.    v.    Miller,    78   Pa. 

246  1175 

Columbia  Finance  &  Trust  Co.  v.  Ken- 
tucky R.  Co.,  60  Fed.  794         lOSaa,  157 
V.  Morgan,    19   Ky.   L.    1761  1517 

Columbia  Ins.  Co.  v.  Lawrence,  10  Pet. 

(U.  S.)  507  400,  401 

Columbia    ICnickerobcker    Trust    Co.    v. 

Ithaca  St.  R.  Co.,  141  N.  Y.  S.  249  1586a 
Columbian  Building  Assn.  v.  Crump,  42 

Md.  192  899,  902 

Columbian    Ins.    Co.    v.    Lawrence,    2 

Peters    (U.   S.)   25  422 

Columbus  Buggy  Co,  v.  Graves,  108  111. 

459  465,  466,   522,   538,   557 

Colvin  V.  Buckle,  8  M.  &  W.  680         1187 

V.  Warford,  20  Md.  357  488 

Colwell   V.    Hamilton,    10   Watts    (Pa.) 

413  1355 

V.  Warner,  36  Conn.  224         1057,  1569 

V.  Woods,   3   Watts    (Pa.)    188 

244,  246,  277 

Colyer  v.  Colyer,  9  L.  T.   (N.  S.)  214  863 

Coman  v.  Lackey,  80  N.  Y.  350  168 

V.  Peters,    52    Wash.    574  1182 

Combination   Land   Co.   v.    Morgan,   95 

Cal.  548  556 


Combs  V.  Goldsworthy,  109  Mo.  151 

672,  1204,  1211 

V.  Nelson,  91  Ind.  123  176 

Comegys  v.  Clarke,  44  Md.  108  113 

V.  Davidson,   154  Pa.   534  1506a 

Comer  v.  Bray,  83  Ala.  217       1377a,  1383 

V.  Felton,  61  Fed.  731  1663 

V.  Sheehan,  74  Ala.  452  773. 

774,   777,    1322,   1876a,   1885 

Coming,  Ex  parte,  9  Ves.  117  179 

Comings  v.  Leedy,  114  Mo.  454  560 

Comins  V.  Pattle,  35  N.  J.  Eq.  94  885a 

Comley  V.  Hendricks,  8  Blackf.   (Ind.) 

189  .  1440 

Commerce   Trust    Co,    v,    Ellis    (Mo,), 

167  S.  W.  974  1612 

Commercial    Bank    v.    Auze,    74    Miss. 
609  657,  1493 

V.  Catto,  163   N.  Y.   569  788 

V,  Cunningham,    24    Pick.     (Mass.) 

270  365,  370,  377,  379,  382 

V.  Killer,  106  Mich.   118  981 

V.  Jackson,  7   S.  Dak.   135 

606,  822,  1701a 
V.  King,  107  Ala.  484  479 

V.  Pritchard,  126  Cal.  600  172,  333,  523 
V.  Reckless,   5   N.   J.   Eq.   650  1454 

V.  Sandford,   103  Fed.   98  772 

V.  Slater,  21  Minn.   174  1414 

V.  Western  Reserve  Bank,   11   Ohio 

444  1621 

V.  Wood,  56  Mo.  App.  214         742,  762 
Commercial   Bldg.  &c.   Assn.  v.  Robin- 
son, 90  Md.  615  34,  771,  1340 
Commercial  Exchange  Bank  v,  LcLeod, 

67  Iowa  718  351,  613 

Commercial  Ins.  Co.  v.  Spankneble,  52 

111.  53  422,  423,  426a 

Commercial     Nat.     Bank     v.     Brinton 

(Utah),  145  Pac.  42  904 

V.  Gaukler,   165   Mich.   403  1597 

V.  Johnson,    16  Wash.    536        1363,   1367 

Commercial  Tel.  Co.  v.  Territorial  Bank 

&c.  Co.,  28  Tex.  Civ.  App.  192  1359 

Commercial    Trust    Co.    V.    Peck,    135 

App.  Div.  732  .  1367,  1442 

Commercial  Union  Assur.  Co.  v.  Scam- 

mon,  126  111.  355  401 

Commercial    &c.    Assn.    v.    Parker,    84 

Ala.  298  1322 

Commercial    &c.    Bank    v.    C^ssem    (S. 
Dak.),  145  N.  W.  551  335 

v.  (Sorbett,  5  Sawyer   (U.   S.)    172  1526 
Commercial  &c.   Co.   v.   Scammon,   102 

111.  46  134a 

Commissioners  v.  Duckett,  20  Md.  468  1519 
Commonwealth  v.  Central  Pass.  R.  Co., 
52  Pa.   St.   506  161 

V.  Councils    of    Pittsburgh,    34    Pa. 

St.   496  842 

V.  Emigrant    Industrial    Sav.    Bank, 

98  Mass.   12  9S 

V.  Globe  Inv.  Co.,  168  Mass.  80 

479,  814,  817,  966 
V.  Gould,  118  Mass.  300  919 

V.  Louisville  Trust  Co.,    16   Ky.  L. 

131  1630 

V.  Order  of  Vesta,  156  Pa.  St.  531  1529 
V.  Ragsdale,  2  Hen.  &  Mun.    (Va.) 

8  1663a 

V.  Reading    Sav.    Bank,    137    Mass. 

431  335,  798,  807,  960a 

V.  Robinson,   96  Ky.    553  464,   1436 

V.  Shuman,  18  Pa.  St.  343  104 

V.  Smith,  10  Allen  (Mass.)  448         124b 
v.  Susquehanna  &c.  R.  Co.,  122  Pa. 

St.  306  467 


GENEEAL   TABLE   OF    CASES 


963 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Commonwealth 

V.  Wilmington  &c.  R.  Co.,  2  Monag. 

(Pa  )   538  972 

V.  Young,    11   Phila.    (Pa.)   606         1536 
Commonwealth    Bank    v.    Boisseau,    12 

Lehigh   (Va.)   387  883a 

Commonwealth  Mtg.  Co.  v.  De  Waltoff, 

135  App.  Div.  33  1654,  1663a 

Commonwealth    Title    Ins.    &c.    Co.    v. 
Cumraings,  83  Fed.  767  1479a 

V.  Ellis,  192  Pa.  St.  321  468 

Compania  General  de  Tobacos  v.  Gan- 

son,  13  Phila.   (Pa.)  472  1658 

Compton  V.  Jesup,  68  Fed.  263   124b,   1077 
V.  Jones,   65   Ind.   117  827 

V.  Seley    (Tex.),   27   S.   W.    1077       586 
V.  Sharpe,  174  Ala.   149  465 

Comstock  V.  Comstock,  24  Mich.  39       1439 
V.  Drohan,  8  Hun   (N.  Y.  373 

741,  1223,  1709a,  1713,  1721 
V.  Frederickson,  51  Minn.  350  1383a 
V.  Hitt,  37  111.  542  740,  748,  751,  758 
V.  Howard,  Walk.  (Mich.)  110  1769 
V.  Michael,  17  Nebr.  288 

1123,  1137,  1747 
V.  Purple,  49   III.    158  1670 

V.  Scales,  7   Wis.    159  150,   151 

V.  Smith,  26  Mich.  306  754 

V.  Smith,    13    Pick.    (Mass.)    116,       867 
V.  Stewart,   Walk.    (Mich.)    110  281 

Comyns  v.   Comyns,   5   Ir.   Eq.   583  1044 

Conant  v.  Riseborough,  139  III.  383 

293    326    711 

V.  Servos,  3   Barb.    (N.  Y.)    128      '  353 

V.  Warren,   6  Grey    (Mass.)   562       1804 

Conant's   Estate,  43   Ore.   530  505 

Conard    v.    Atlantic    Ins.    Co.,    1    Pet. 

(U.   S.)   386  11,  368 

Conaway  v.   Carpenter,   58  Ind.  477        1498 
Concannon  v.   Smith,   134  Cal.   14  1169 

Concklin  v.   Coddington,   12   N.  J.   Eq. 
250  1602 

V.  Hall,  2  Barb.   Ch.    (N.  Y.)    136  1647 
Conclin    v.     Grand    Central    Sav.    &c. 

Assn.,  144  Ky.  237  1641 

Concord     Bank    v.     Bellis,     10     Cush. 

(Mass.)  276  106 

Concord  Land  &c.  Power  Co.  v.  Clough, 

69  N.  H.  609  927a,  952 

Concord   Union   Mut.   Fire   Ins.    Co.    v. 
Woodbury,  45  Maine  447     408a,  409,  411, 
420,  421,  1240,  1273,  1307 
Conde  v.  Shepard,  4  How.  Pr.  (N.  Y.) 

75  1420 

Condict  V.  Flower,  47  Mo.  App.  514  1923a 

Condit  V.  Baldwin,  21  N.  Y.  219  642,  642a 

V.  Goodwin,  44   Misc.   312  447 

V.  Goodwin,  108  App.  Div.  360  433a 

V.  Maxwell,   142  Mo.  266  582,  1620 

V.  Tichenor,  19  N.  J.  Eq.  43  308 

V.  Wilson,  36  N.  J.  Eq.  370  466, 

467,    538,   546,   548,  557 

V.  Winslow,    106   Ind.    142  920a 

Condon  v.  Barnum  (Iowa),  106  N.  W. 

514        ,  561,  837 

V.  Marley,    7    Kans.    App.    383  1659 

V.  Maynard,  71  Md.  601         1175a,  1915 

Condrey  v.  West,   11   III.   146  736 

Cone  V.  Combs,  18  Fed.  576  1516,  1521 

V.  Hyatt,  132  N.  Car.  810  1793a 

V.  Insurance  Co.,  60  N.  Y.  619  411 

V.  Niagara    F.    Ins.    Co.,    60    N.    Y. 

619  408a,  420 

V.  Nimocks,  78  Minn.  249         797,   1743 
V.  Paute,  12  Heisk.    (Tenn.)   506 

1516,  1520 

Coney  v.  Laird,  153  Mo.  408  490,  510 

V.  Sanders,  28  Ga.  511  1792 


Congden   v.    Sanford,   Lalor   Sup.    (N. 

YO  196  1658 

Congdon  v.  Morgan,  14  S.  Car.  587         591 
Conger  v.  Ring,  11  Barb.  (N.  Y.)  356  163S 
Congregational    Church    Bldg.    Soc.    v. 
Scandinavian  Free  Church,  24  Wash. 
433  520,  841,  843 

Conkey  v.  Dike,  17  Minn.  457  828 

Conklin  v.  Bowman,  11  Ind.  254 

1464,  1503,  1609 

V.  Buckley,  19  Wash.  262  793 

V.  Conklin,  54  Ind.  289  897 

Conkling  v.  Levie,  66  Nebr.  132  115a 

V.  Secor    Sewing    Machine    Co.,    55 

How.  Pr.    (N.  Y.)   269       744,  747 

Conlee  v.  Keying,  94  Iowa  734  329 

V.  McDowell,  15   Nebr.   184         586,  589 

Conlin  v.  Carter,  93  111.  536         1804,  1810 

Conlon  V.  Minor,  94  App.   Div.  458         605 

Conn  V.  Manifee,  2  A.  K.  Marsh.  (Ky.) 

396  510 

V.  Tonner,  86   Iowa  577  478,  785 

Connard  v.  Colgan,  55  Iowa  538  501 

Connaughton   v.   Bernard,   84  Md.    577 

1650,  1674 
Connecticut  v.  Bradish,  14  Mass.  296     559 
V.  Jackson,    1    Johns.    Ch.    (N.    Y.) 

13  650,  1139 

Connecticut  Gen.  L.  Ins.  Co.  v.  Burn- 
stine,   131   U.  S.  cliii  605 

V.  Eldredge,  102  U.   S.  545 

605,  913,  957 
Connecticut  Mut.  L.  Ins.  Co.  v.  Bulte, 
45   Mich.    113  680,   713,  714,   1080 

v.  Crawford,  21   Fed.  281  1069 

V.  Cushman,  108  U.  S.   51 

661,  1051,  1051a 
V.  Jones,  8  Fed.  303  62 

V.  Jones,  1  McCrary  (U.  S.)  388 

1215,  1220,  1221,  1423 
V.  King,  72  Minn.  287  534,  607a 

V.  Knapp,  62  Minn.  405  743 

V.  Mayer,    8   Mo.    App.    18       741,   742a 
V.  Scammon,  4  Fed.  263 

406,  407,  410,  910 

V.  Smith,  117  Mo.  261  548 

V.  Talbot,  113  Ind.  373        479,  480,  534. 

700,  817,  820,  957,  959,  1004 

V.  Tyler,  8  Biss.    (U.   S.)   369 

741,  1709,  1715 
V.  Westentroff,    58    Nebr.    379 

361,  653,  1181 
Connecticut   Trust   &e.    Deposit   Co.    v. 

Fletcher,  61   Nebr.   166  1427 

Connecticut  &c.  Ins.  Co.  v.  Albert,  39 

Mo.   181  134a 

Connell  v.  Connell,  32  W.  Va.  319  546,  560 
V.  Welch,  101  Wis.  8  1063 

Connelly  v.   Dickson,  16  Ind.  440 

1526,   1531a 
Connely  v.   Rue,    148   111.   207 

1412,  1670,   1674 

Conner  v.  Abbott,  35  Ark.  365       495,  499 

V.  Banks,    18  Ala.  42  198,  201 

V.  Chase,   15  Vt.   764  317, 

323,  328p  330,  538 

V.  Clapp,  37  Wash.  299       266,  277,  324 

V.  Smith,  88  Ala.  300  1496 

V.  Welch,  51  Wis.  431  605 

V.  Whitmore,   52  Maine  185  700, 

703,  808 

V.  Williams,  57  Ala.   131  117 

Conners  v.   Holland,   113   Mass,   50 

652,  1792 
Connick  v.  Hill,  127  Cal.  162  1616, 

1617,    1641,    1670,    1673 
Connolly    V.    Belt,   4    Cranch    (U.    S.) 

405  1857,   1862 


964 


GENEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Connolly  

V.  Giddings,   24  Nebr.    131  244, 

246,  336,   342c,   759o 
V.  Goodwin,  S  Cal.  220  128 

V.  Hammond,  51  Tex.  635 

1876,  1882,  1922 
Connor  v.  Atwood,  4  N.  Y.  S.  561 

264    332 
V.  Bellamont,  2  Atk.  382  '  660 

V.  Connor,   59   Fla.   467         24,  60,  258, 
261,  263,  278,  291,  324,  340,  1051a, 
1330 
V.  Dillard,  129  N.  Car.  50       1352,  1367 
V.  Eddy,  25  Mo.  72  68 

v.  Tones  (S.  Dak.),  72  N.  W.  463 

575,  752,  762 
V.  National  Bank,  7  S.  Dak.  439 

1712,  1713 
Conover  v.  Brown,  29  N.  J.  Eq.  510       750 
V.  Grover,  31  N.  J.  Eq.  539 

113,  414,  483,  1536 

V.  Hobart,  24  N.  J.  Eq.   120  575. 

634,  736,  745,  1494 

V.  Mutual  Ins.  Co.,  1  N.  Y.  290      426a 

V.  Mutual    Ins.    Co.,    3    Denio    (N. 

Y.)   254  422 

V.  Palmer,  123  App.  Div.  817 

264,  266,  324,  1039 
V.  Palmer  Co..  60  Misc.  241  251,  1046 
V.  Sealy,  45  N.  J.  Eq.  589  705,  1498 
V.  Van  Mater,  18  N.  J.  Eq.  481 

538,  608,  642.  642a,  643 
V.  Walling,   15   N.  J.   Eq.   167  1672 

Conrad  v.  Gibbon,  29  Iowa  120      634,  1606a 
V.  Harrison,  3  Leigh  (Va.)   532 

1621,    1623 
V.  MuUison,  24  N.  J.  Eq.  65  1442 

V.  Prieur,   5    Rob.   49  32 

V.  Starr,   50  Iowa  470  487 

V,  Susquehanna     Bldg.    &c.    Assn., 

2   Pa.    Cas.    499  1654 

Conradt  v.  Lepper,  13  Wyo.  473 

82,  657,  1436 
Conroy  v.  Polstein,  150  App.  Div.  832  1526a 
Consolidated    Coal    Co.    v.    Peers,    166 

111.   361  748 

Consolidated  Nat.  Bank  v.  Hayes,   112 

Cal.   75  1374,   1375 

Consolidated  Water  Co.  v.  San  Diego, 

84    Fed.    369  684,    695a 

Constant  v.  American  Baptist  &c.  Soc, 
21  Jones  &  S.  (N.  Y.)   170 

460,  562,  564,  1473 
V.  Matteson,  22  111.   546  726 

V.  Rochester     University,     111     N. 

Y.   604  460,   560,  562 

Consterdine  v.  Moore,  65  Nebr.  291    71,  817 
Continental  &  Commercial  Trust  &  Sav. 
Bank  v.  Corey  Bros.  Const.  Co.,  208 
Fed.   976  609 

Continental  Bldg.  &c,  Assn.  v.  Bdgges, 
158  Cal.   469  561 

v.  Light,  6  Cal.  App.  684  1889 

Continental    Ins.    Co.    v.    Hulman,    92 
111.    145  406,   408 

V.  Reeve,   135  App.   Div.   737 

1642,  1654,  1691a 
V.  Reeve,    149   App.    Div.    835 

1659,  1688a,  1709b 
V.  Thomasson,  27  Ky.   L.   158  406b 

v.  Ward,     50    Kans.     346  406a 

Continental  Inv.  &c.  Soc.  v.  Wood,  168 

111.  421     158,  470.  471,  536,  538,  541,  550 
Continental   Nat.    Bank  v.   Clarke,    117 

Ala.    292  114 

Continental  Title  &c.  Co.  v.  Devlin,  209 
Pa.  St.  380  848,  85S 


Continental    Trust    Co.    V.    Winton,    4 

Lack.  Jur.    (Pa.)    383  798 

Contracting     &c.     Co.     v.     Continental 

Trust  Co.,  108  Fed.  1  452a 

Converse  v.    Bank,    152   Mass.  407 

1774,  1929 
V.  Bartels  (Kans.),  46  Pac.  940  834 
V.  Blumrich,    14    Mich.     109 

548,  552,  553,  579,  588 
V.  Clay,  86  Mich.  375  1613,  1636 
V.  Cook,   8  Vt.    164  740,   752,   1569 

V.  Johnson,    146    Mass.    20  1205a 

V.  Michigan  Dairy  Co.,  45  Fed.  18 

817,    1439 
V.  Porter,   45    N.    H.    385  517 

V.  Searles,   10  Vt.   578  789 

V.  Ware  Sav.  Bank,  152  Mass.  407 

1090,   1688a,   193S 

Conway   v.    Alexander,   7    Cranch    (U. 

S.)   218  244,  258,  264, 

265,    266,    272,    279,   285,    329 

v.  Sherman,  78  Iowa  588  1335 

v.  Wilson,   44   N.   J.    Eq.   457      110,   113 

Conwell  V.  Clifford,  45  Ind.  392 

612,   1490,   1503 
V.  Evill,  4   Blatchf.    (Ind.)    67 

279a,  294,  335 

V.  McCowan,  81  111.  285  501,  881 

V.  McCowan,    53    111.    363  1380 

Conyers  v.  Mericles,  75  Ind.  443  1464 

Cooch  V.   Gerry,  3   Harr.    (Del.}   280 

23,  58,  664,  701 

Coody  V.  Coody,  39  Okla.   719  103 

Coogan  V.  Burling  Mills,  124  Mass.  390    65 

Cook  V.   Barnes,  36  N.  Y.   520  620 

V.  Bartholomew,  60  Conn.  24 

22,  346,  388 
V.  Basley,    123    Mass.    396 

1853,  1929,  1940 
V.  Bertram,   86   Mich.    356  1654 

V.  Clark,   3    Hun   247  73,   74 

V.  Colyer,  2  B.  Mon.   (Ky.)  71  297 

V.  Cook    (R.   L),  43  Atl.   537  502 

V.  Dawson,   29   Beav.    123  1766 

V.  De  la  Guerra,  24  Cal.  237  1482,  1483 
V.  Detroit    &c.    R.    Co.,    43    Mich. 

349  161a 

V.  Farnham,  21    How.   Pr.    (N.   Y.) 

286  1648 

V.  Farrington,  10  Gray  (Mass.)  70     574 
V.  Finkler,  9  Mich.  131  1144 

V.  Foster,    96    Mich.    610        1852,    1855 
V.  Fowler,  L.  R.  7  H.  L.  27  1141 

V.  Fultz,  10  Sm.  &  M.  (Miss.)  369  1614 
V.  Gilchrist,  82  Iowa  277  6S 

V.  Gudger,  2  Jones  Eq.    (N.   Car.) 

172  310 

V.  Guerra,  L.  R.  7  C.  P.  132     773,  774 
V.  Gwyn,    3    Atk.    689  1526 

V.  Hall,   6   111.   575  505,  508,   517 

V.  Hilliard,   9   Fed.   4  1903 

V.  Holbrook,   146  Mass.  66  629 

V.  Jack,  74  N.  J.   Eq.   584  710 

V.  Johnson,    165    Mass.    245  353 

V.  Johnson,    121    Mass.    326  -    775,    777 
V.  Knowles,    38    Mich.    316  673 

V.  Kraft,   3   Lans.    (N.   Y.)    512 

358,    1134 
V.  Lockerby,    16    N.    Dak.    19  1613 

V.  McFarland,  78  Iowa  528    951a,   1335 
V.  Mancius,   5   Johns.    Ch.    (N.   Y.) 

89  583,    1048 

V.  Moulton,    64    111.    App.   429 

1709a,    1711 

V.  Ottawa  University,  14  Kans.  548  1129 

V.  Parham,  63  Ala.  456  458,  460, 

461,  670,  795,  804,  809,  1196 


GEXEEAL   TABLE    OF    CASES 


965 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  |§  663a-1442c;  3,  §§  '1443-1940.] 


Cook 

V.  Patterson,   103   N.   Car.    127 

1806,  1808 
V.  Prindle,    97    Iowa    464 

154,    1196,    1202 
V.  State,    101    Ind.    446  609 

V.  Stearns,    11    Mass.    533  145 

V.  Steel,  42  Tex.   53  151 

V.  Stone,    63    Iowa   352  525 

V.  Travis,  22  Barb.   (N.  Y.)  338 

527,    541,    557,    597,    599 

V.  White,   47   Ind.    104  1334 

V.  Wiles,   42    Mich.    439  1667 

Cooke  V.  Brown,  4  Y.  &  C;  Exch.  227    1708 

V.  Cooper,   18   Ore.   142  47,  436, 

673,  674,  715,  716,  808,  812,  820c, 

1635,  1678 

V.  Crawford,   13    Sim.   91  1787 

V.  Pennington,  15  S.  Car.  185  1591 

V.  Scovel,  68  ISf.  J.  L.  484  1232 

V.  Watson,  30  N.  J.  Eq.  345       127,  528 

Cookes  V.  Culbertson,  9  Nev.  199 

306,  327,  1117,  1204 

Cool  V.  Higgins,  23  N.  J.  Eq.  308         1646 

Cooley,  Ex  parte,  69   S.  Car.   143  1641 

Cooley  V.  Brayton,  16  Iowa  10  583 

V.  Harris,  92  Mich.  126  842 

V.  Hobart,  8  Iowa  358  121, 

611,  1454,    1709 

V.  Kinney,    109   Mich.    34  704,    1378 

V.  Miller,    156    Cal.    510  265 

V.  Murray,  11  Colo.  App.  241 

741,   743,   743a,   758,   1625 
V.  Willard,   34   111.   68  956 

Coolidge  V.  Schering,  32  Wash.  557 

523    527 
V.  Smith,  129  Mass.   554  738*,  753 

Coolin  V.   Anderson    (Idaho),   140   Pac. 

969  1332,  1606 

Coombe,  Ex  parte,  4  Madd.  249  179 

Coombe,   Ex  parte,   1    Rose  268 

180,  183,  187 

Coombs  V.  Beaumont,  5  B.  &  Ad.  72       441 

V.  Carr,  55  Ind.  303       1069,   1095,  1396 

V.  Jenkins,    16    Gray    (Mass.)    153     766 

V.  Jordan,  3  Bland   (Md.)  284  1083 

V.  Warren,   34   Maine   89  701,   713 

Coomes  v.   Frey,   141   Ky.   740       137,   1654 

Coon  V.   Bosque  Bonita  Land  &c.   Co., 

8  N.  Mex.  123  524,  606 

V.  Smith,   43    Misc.    112  848 

Coonrod  v.  Kelly,  113  Fed.  378       522,  538 

V.  Kelly,   119   Fed.   841    482,  874e,  874f 

Coons  V.   Clifford,  58  Ohio   St.   480 

356,  883a,  1706 
Cooper  V.  Adams,  6  Cush.    (Mass.)   87  436 
V.  Bacon    (Ga.),   84  S.   E;   123  474 

V.  Bank     of     Indian     Territory,     4 

Okla.    632  359,    1606 

V.  Bigalow,  1   Cow.    (N.  Y.)   56  939 

V.  Bigly,    13    Mich.   463  66, 

523,  530,  723,  1621 

V.  Bresler,    9    Mich.    534  1342 

V.  Cole,  38  Vt.    185  664,  697 

V.  Davis,  15  Conn.  556  144, 

684,  686,  721,  771 

V.  Ford,   29  Tex.   Civ.  App.   253         566 

V.  Foss,  15  Nebr.  515  744,  758, 

762,   1637a,   1713 

V.  Harvey,    21    S.    Dak.   471 

812,  812a,  1789 
V.  Harvey,  16  N.  Y.  S.  660      429,  429a, 
431,  435,  436,  444,  445 
V.  Hornsby,  71  Ala.   62 

1723,     1864,     1868,     1876a 
V.  Island    Realty    Co.,     16    Hawaii 

506  1331a 

V.  Jackson,  99  Ind.   566  680,  953 

V.  Johnson,   157  Fed.   104  1414 


Cooper 

V.  Johnson,    143   Mass.    108  439 

V.  Loughlin,  75  Tex.   524  1397 

V.  McNeil,  9  111.  App.  97  1924 

V.  Martin,  1  Dana  (Ky.)  23 

701,   139S,   1425 
V.  Maurer,    122    Iowa    321 

1051d,  1061,  1335 
V.  Mohler,   104  Iowa  301  1378 

V.  Newell    (Mo.),  172   S.  W.  326       817 
V.  Newland,    17    Abb.    Pr.    (N.    Y.) 

342  804,    805,    817,    1376 

V.  Parker,  176  Ala.  122  1453 

V.  Ryan,  73  Ark.  37  555,  1638 

V.  Skeel,  14  Iowa  578  295,  335 

V.  Smith,  75  Mich.  247  787, 

841,  842,   1457 
V.  Strauber,  50  Ore.  556  334 

V.  Ulmann,  Walk.  Ch.    (Mich.)   251 

606,  817,  821,  822a,  1701a 
V.  Whitney,  3  Hill  (N.  Y.)  95  340 

Co-operative    Bldg.    Bank   v.    Hawkins, 

30  R.  I.   171  672,  703 

Co-operative    Sav,    &c.    Assn.    v.    Kent, 

108  Iowa  146  1335 

Cooper  Mfg.  Co.  v.  Delahunt,  36  Ore. 

402  487 

Coopers  v.  Wolf,  15  Ohio  St.  523 

149,  152,  154 
Coor  V.  Smith,  101  N.  Car.  261 

45,  697,  780,  834,  1663a 

V.  Spicer,  65   N.   Car.   401  616 

Coote  v.  Jecks,  L.  R.  13  Eq.  597  184 

Coovey  v.  Coppock,  119  Iowa  486  1146 

Cope  v.  Alden,  53  Barb.  350  657 

V.  Crichton,    30    Ont.    603  456 

V.  Romeyne,    4    McLean     (U.     S.) 

384  446 

V.  Wheeler,  41  N.  Y.  303 

634,  657,  745,   1940 
Copelan  v.   Sohn    (W.   Va.),   82   S.   E. 

1016  1771a,  1840,  1843,  1862,  1906 

Copeland  v.   Barnes,    147   Mass.   388       475 
V.  Collins,   122   N.   Car.   619  1198 

V.  Copeland,  28  Maine  525  538 

V.  Mercantile     Ins.     Co.,     6     Pick. 

(Mass.)    198  130 

V.  Yoakum,  38  Mo.  349 

244,  246,  264,  1101 
Copelin  v.  Shuler  (Tex.),  6  S.  W.  668  504 
Copenny  v.    Southern   Realty   Co.,   174 

Ala.  378  242a 

Copis  V.  Middleton,  Turn.  &  R.  224  882 
Copleston  v.  Boxwill,  1  Ch.  Ca.  1  272 
Copper   Belle  Min.    Co.    v.   Costello,    12 

Ariz.  318    76,  729,  1193,  1231,  1322b,  1459 
Copperthwait  v.  Dummer,   18  N,  J.  L. 

258  1222 

Coppin   V.    Fernyhough,   2    Bro.    C.    C. 
291  578 

V.  Gray,  1  Y.  &  C.  C.  C.  205  1172 

Coppock  V.  Kuhn,  3  Ohio  Cir.  Ct.  599  943 
Coppring  v.  Cooke,  1  Vern.  270  1121 

Copsey   V.    Sacramento   Bank,    133    Cal. 

659  1668,  1880,  1922a 

Corbett  v.  Clute,  137  N,  Car.  546    613,  617 
V.  Howell,   10  Ky.   L.    793  679 

V.  Plowden,  25  Ch.  D.  678  776 

V.  Rice,  2  Nev.  330  1348 

V.  Sweeney    (Tex.    Civ.    App.),    151 

S.  W.  858  1801 

V.  Waterman,  11  Iowa  86 

741,  742,  742a,  748,  752,  758,  762 
V.  Woodward,  5  Sawyer  (U.  S.)  403 

620,  629,  838,  841a 

Corbin  v.  Kincaid,  33  Kans.  649      534,  608 

V.  Reed,  43  Iowa  459  690 

V.  Sullivan,  47  Ind.  356  574 


966 


GENERAL   TABLE    OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Corbit  V.  Smith,  7  Iowa  60  295,  335 

Corbitt  V.  Clenny,  52  Ala.  480        739a,  574 
Corcoran  v.  Canal  Co.,  94  U.  S.  741       1535 
V.  Doll,  32  Cal.  82  1141 

Cord  V.  Hirsch,  17  Wis.  403 

1402,  1404,  1406,  1410,  1608 
V.  Southwell,   15  Wis.  211       1618,  1683 
Corder  v.  Morgan,  18  Ves.  344     1792,  1901 
Cordeviolle  v.  Dawson,  26  La.  Ann.  534 

457,  511 
Cordova  v.  Hood,  17  Wall.  (U.  S.)  1 

545,  574,  576 
Cordts  V.  Hargrave,  29  N.  J.  Eq.  446 

575,  752 

Core  V.  Smith,  23  Okla.  909  1353a 

Corey  v.  Alderman,  46  Mich.  540     603,  971 

V.  Hunter,  10  N.  Dak.  5  957 

V.  Moore,  86  Va.  721  495 

V.  Smalley,  106  Mich.  257  586 

Corham  v.  Kingston,  17  Ont.  432  1801 

Corinth  Bank  &c.   Co.   v.  King   (Ala.), 

62  So.  704  106 

Cork  V.  Russell,  L.  R.  13  Eq.  210  1436 

Corles  V.  Lashley,  15  N.  J.  Eq.  116       1815 
Corliss  V.  Conable,  74  Iowa  58  295,  335 

V.  McLagin,  29   Maine   115         436,  447 
Cormerais  v.  Genella,  22  Cal.  116 

1324,  1709,  1720,  1725,  1773 
Corn  V.  Sims,  3  Mete.  (Ky.)  391  555 

Cornelius  v.  Halsey,  11  N.  J.  Eq.  27 

1456,  1457 

Cornell    v.    Conine-Eaton    Lumber    Co., 

9  Colo.  App.  225  62 

V.  Corbin,  64  Cal.  197  1492 

V.  Hall,   22   Mich.   377         258,  262,  279 

V.  Hichens,  11  Wis.  353 

134,  616,  814,  834,  1487 
V.  Maltby,  165  N.  Y.  557  588,  597 

V.  Newkirk,  144  111.  241 

1674,    1886,    1922 
V.  Pierson,  8  N.  J.  Eq.  478  341 

V.  Prescott,  2  Barb.  (N.  Y.)   16 

741,'  751,  755,  768,  1380,  1405 
V.  Woodruff,  77   N.   Y.  203     713,  1719a 
Cornell    Steamboat   Co.   v.   The  Jersey 

City,  43  Fed.   166  874b 

Cornet  v.  Bertelsmann,  61  Mo.  118  459 

Cornett  v.  Williams,  20  Wall.   (U.   S.) 

226  ?    ?    ?? 

Corn  Exchange  Ins.  Co.  v.  Babcock,  42 

N.  Y.  613  109,  111 

Corning  v.    Baxter,    6    Paige    (N.    Y.) 
178  1467 

V.  Burton,  102  Mich.  86 

741,  758,  760a,  761c,  1711 
V.  Ludlum,  28  N.  J.  Eq.  398  663 

V.  Murray,  3  Barb.   (N.  Y.)   652 

525,  535 
V.  Smith,  6  N.  Y.  82 

1413,  1439,  1440,  1445,  1589 
Cornish  v.  Bryan,  10  N.  J.  Eq.  146 

842,  847 

V.  Frees,  74  Wis.  490  470,  679 

V.  Woolverton,  32  Mont.  456  456, 

791,  804,  817,  896,  1346,  1376 

Cornog  V.  Cornog,  3  Del.  Ch.  407  23 

V.  Fuller,  30  Iowa  212 

479,  524,  820,  987 
Cornwall    v.    Falls   City   Bank,  92   Ky. 

381  1614 

Corpman  v.  Baccastow,  84  Pa.  St.  363 

253,  513,  175S 
Corporate    Investing    Co.    v.    Gracehull, 

Realty  Co.,  157  App.  Div.  259    1182,  1574 

Corrigan  v.  Schmidt,  126  Mo.  304  556 

V.  Trenton  &c.  Co.,  5  N.  J.  Eq.  52     128 

Corrothers  v.  Harris,  23  W.  Va.  177     1915 

Corson  v.  McDonald,  3  Cal.  App.  412    1606 


Cortland    Sav.    Bank    v.    Lighthall,    S3 

Misc.   423  1612,  1670 

Cortleyeu  v.  Hathaway,  11  N.  J.  Eq.  39 

1516,  1520,  1525,  1533 

V.  Tones,  132  Cal.  131  1383,  1606 

V.  Jones  (Cal.),  61  Pac.  918     817,  1373 

Cortwright  v.  Cady,  21  N.  Y.  343  2 

Corwin  v.  Benham,  2  Ohio  St.  36  1646 

v.  Collett,  16  Ohio  St.  289  951 

Corwith  V.  Barry,  69  Hun  (N.  Y.)  113 

1634,  1639 
Cory  v.  Eyre,  1  De  G.  J.  &  S.  149  542 

V.  Santa    Ynez   Land    &c.    Co.,    151 

Cal.    778'  674,  702 

Cosby  V.  Buchanan,  81  Ala.  574 

244,  245,  246,  258,  279,  286,  335 
Cosgrave  v.  Fanebust,  10  S.  Dak.  213    1492a 
V.  McAvay,  24  N.  Dak.  343 

823,  1176,  1352a,  1591 

Cosgrove  v.  Merz,  19  R.  I.  278  1081 

V.  Troescher,  62  App.  Div.  123  429 

Cossett  V.  O'Riley,  160  Mich.  101  584 

Costello  V.  Graham,  9  Ariz.  257  574 

V.  Meade,  55  How.  Pr.  (N.  Y.)  356 

814,  987 
Coster,  In  re,  2  Johns.  Ch.  (N.  Y.)  503 

878,  953,  961 
Coster  V.  Bank  of  Ga.,  24  Ala.  37 

164,  166,  178,  458,  534 
V.  Brown,  23  Cal.  142  1441,  1509 

V.  Griswold,   4    Edw.    Ch.    (N.    Y.) 

354  837,    847 

V.  Mayor  of  Albany,  43  N.  Y.  399     762 
V.  Monroe   Mfg.    Co.,  2    N.   J.    Eq. 

467  1500 

Costigan  v.  Costigan,  20  R.  I.  535         lUl 

V.  Hastlar,  2  Sch.  &  Lef.  166  776 

V.  Truesdell,  26  Ky.  L.  971  1053 

Cotes    V.    Bennett,    183    111.    82 

762,  1709a,  1720 

Cotheal  v.  Blydenburgh,  5  N.  J.  Eq.  17  660 

Gotten  V.  Blocker,  6  Fla.  1  164,  665 

V.  Willoughby,  83  N.  Car.  75  150 

Cotterell  v.  Long,  20  Ohio  464 

163,   250,   311,   335 
V.  Purchase,   Cas.   temp.   Talbot,   61 

243,  271,  322,  328 
Cottingham  v.  Springer,  88  111.  90 

665,  1229 
Cottle  V.  Harrold,  72  Ga.  830  121 

Cotton,  Ex  parte,  2  Mont.  D.  &  De  G. 

725  441 

Cotton  V.  Carlisle,  85  Ala.   175 

18,  665,  699 

V.  Graham,  84  Ky.  672        460,  612,  613 

V.  Horton,  22  N.  Dak.  1  1922 

V.  McKee,  68  Maine  486  246,  260 

Cottrell  V.  Adams,  2  Biss.   (U.  S.)   351 

787,  817,  819,  1371 
V.  .^tna    Life    Ins.    Co.,    97    Ind. 

„  311  1479a 

V.  New   London    Furniture    Co.,    94 

Wis.  176  1432,  1710 

V.  Shepherd,  86  Wis.  649  1201 

Couch  V.  Stevens,  37  N.  H.  169 

926,  940,  1265,  1270 
V.  Welsh,  24  Utah  36  441 

Coudert  v.  Coudert,  43  N.  J.  Eq.  407      877 
Couger  v.   Lancaster,  6  Yerg.    (Tenn.) 
„  477  72,  677 

Coughanour  v.  Hutchinson,  41  Ore.  419 

1075,  1095,  1396 

Coughlin  V.  Gray,  131  Mass.  56  680 

Coulter  V.  Bower,  64  How.  Pr.  (N.  Y.) 

132  'i452 

V.  Herrod,  27  Miss.  685  1642 

V.  Lumpkin,  94  Ga.   225  585 

V.  Lumpkin,  88  Ga.  277  630a 


GENERAL  TABLE   OP    CASES 


967 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Council    Bluffs    Lodge    v,    Billups,    67 

Iowa   674  538,  575 

Council  Bluffs  Sav.  Bank  v.  Smith,  59 

Neb.  90  500 

County  Bank  v.  Fox,  119  Cal.  61     541,  843 

V.  Goldtree,  129  Cal.  160  1616 

Couper  V.   Shirley,  75  Fed.   168  1516 

Courier-Journal  Job  Printing  Co,  v, 
Schaefer-Meyer  Brewing  Co.,  101 
Fed.    699  367,    382,   883a 

Coursen  v.  Canfield,  21  N.  J.  Eq.  92     1505 
Courson  v.  Walker,  94  Ga.  175 

467,  468,  470 
Courtenay  v.  Williams,  3  Hare  539  917 
Courtner  v.  Etheredge,  149  Ala.  78  168 
Courtney  v.  Carr,  6  Iowa  238  29 

V.  Insurance  Co.,  49  Fed.  309  609 

V.  Scott,     Litt.     Sel.      Cas.       (Ky.) 

457  165 

V.  Staudemayer,  56  Kans.  389  915a 

Couse  V.  Boyles,  4  N.  J.  Eq.  212  1500 

Coutant  V.  Servoss,  3  Barb.   (N.  Y.) 

128  104,  129,  722,  981 

Couts   V.   Winston,    153    Cal.   686 

20,  288,  333 
Covell  V.  Cole,  16  Mich.  223  200 

V.  Dolloff,  31  Maine   104  33 

Cover  V.  Black,  1  Pa.  St.  493  462,  464 

V.  Manaway,  115  Pa.  St.  338  500 

Covert  V.  Covert,  44  Ore.  1  990 

Covey  V.   Pittsburgh,   Fort  Wayne  &o. 

R.   Co.,   3   Phil.    (Pa.)    173  154,  452 

Covington  v.  Ferguson,  167  Ind.  42       1470 

V.  Tisher,  22  Okla.  207       515,  517,  634 
Cowan  V.  Beall,  1  McAr.  (D.  C.)  270    496 

V.  Curran,  216  III.  598  566 

V.  Green,    9    N.    Car.    384  458,  525 

V.  MueMer,    176   Mo.    192  1203 

V.  Withrow,  111  N.  Car.  306  560 

Coward  v.  Chadwick,  2  Russ.  150  1526 

V.  Culver,  12  Heisk.   (Tenn.)   540 

466,  538,  557 
Cowardin  v.  Anderson,  78  Va.  88 

408,  464,  468,  470,  472 
Cowden's  Estate,  1  Pa.  St.  267  1621 

Cowdrey  v.   Coit.  44  N.   Y.   382  1502 

V.  Galveston  R.  Co.,  93  U.  S.  352     1535 

V.  Turner,   85   Hun    (N.  Y.)   451     1904 
Cowdry  v.  Cuthbert,  71  IOV?a  733  680 

V.  Day,  1  Gif.  316  1040 

Cowell  V.  Buckelew.  14  Cal.  640   1584,  1717 

V.  Gnatzig,  178  111.  App.  482  1529 

Cowen  V.  Arnold,  12  N.  Y.  S.  601        1659 

V.  Loomis,  91  111.  132  586,  979 

Cowie  V.  Fisher,  45  Mich.  629  915 

V.  Harker,  32  S.  Dak.  516  584 

Cowing  V.  Altman,  71  N.  Y.  43S  616 

V.  Cloud,  16  Colo.  App.  326  834 

V.  Rogers,  34  Cal.  648        336,  342,  1549 
Cowles  V.  Hardin,  91  N.  Car.  231  526 

V.  Marble,   37   Mich.    158  69,  242, 

892,  893,  899,  1012,  1070,  1342 

V.  Marks,  47  Ala.   612  116,  117 

V.  Raguet,  14  Ohio  38 

**      '  249,   619,   626,  1614a 

V.  Woodruff,  8  Conn.   35         1482,  1493 
Cowley  V.  Shelfcy.  71  Ala.  122^^  ^^^^_  ^^^^ 

-S'''^"'='^'°%3t  1051,  1061,  1322 
Cox    V.    American    Freehold    &c.    Mtg. 
Co.,  88  Miss.  88  1161,  1861,  1897 

V.  Beck,  83  Fed.  269  633 

V.  Carson,  3  Head  (Tenn.)   607  471 

V.  Champneys,  Jac.   576  1519 

V.  Combs,  51  Tex.  Civ.  App.  346         103 
V.  Cutter,  28  N.  J.  Eq.   13 

964,  964a,  964d 


Cox 

V.  Devinney,  65  N.  J.  L.  389      586,  591 
V.  Douglas,  12  Iowa  185  1493 

V.  Esteb,  81  Mo.  393  489,  552 

V.  Garst,    105    111.    342  866,    1695 

V.  Horner,  43  W.  Va.  786  670,  771 

V.  Hoxie,   115   Mass.    120  744,  1079 

V.  Jones,  76  Ga.  296  586 

V.  Kille  (N.  J.  Eq.),  24  Atl.  1032    1183a 
V.  Ledward,  124  Pa.  St.  435 

848,  917,  957 
V.  Massachusetts  Mut.  L.  Ins.  Co., 

113  111.  382  634,  642a 

V.  Milner,  23  111.  476  546 

V.  New  Bern  Lighting  &c.  Co.,  151 

N.  Car.  62  436b,  436d 

V.  Palmer,   1   McCrary   (U.  S.)   341     95 
V.  Ratclifife,  105  Ind.  374 

294,  33S,  336,  342 
V.  Romine,  9  Grat.  (Va.)  27  556 

V.  Smith,  99  Ark.  218  96 

V.  Smith,  1  Nev.   161  650,  1606 

V.  Stern,  170  111.  442  493 

V.  Vickers,  35  Ind.  27  1402,  1413 

V.  Wayt,  26  W.  Va.  807  495,  527 

V.  Wheeler,  7  Paige  (N.  Y.)  248 

901a,   1751,   1860,   1871,   1937,   1938 

V.  Wightman,  4  Hun  (N.  Y.)  799      619 

V.  Wood,  20  Ind.   54  116 

Coxe  V.  Halsted,  2  N.  J.  Eq.  311  1874 

Coy  v.  Downie,  14  Fla.  544  1503 

Coyle  V.  Davis,  116  U.  S.  108 

279a,  285,  287,  335 

V.  Davis,  20  Wis.   564  727,  982 

V.  Wilkins,  57  Ala.  108     703,  917,  1144, 

1145,  1191,  1192,  1210,  1211,  1211a 

Crabbe  v.  Hardy,  77  Misc.   1  537e 

Crabtree  v.  Levings,  53  111.  526  1373 

V.  Old    Dominion    Bldg.    &0.   Assn., 

95   Va.   670  638 

Craddock  v.   American  Free  Mtg.   Co., 
88  Ala.  281  1322,  18X6 

V.  Rogers,  53  L.  J.  Ch.  968  ITBB 

Cradlebaugh   v.    Pritchett,   8    Ohio    St. 

646  706 

Cradock    v.    Scottish    Provident    Inst., 

63  L.  J.  Ch.  15  171 

Craft  V.  Bullard,  1  Sm.  &  M.  Ch.  366   1052 
V.  Indiana   D.   &c.   R.   Co.,   166   111. 

580  1774 

V.  Kendrick,  39  Fla.  90  750 

V.  Link,  135  Ga.  521  1805,  1811 

V.  Mechanics'   Home  Assn.,  127   N. 

Car.  163  1614a 

V.  Merrill,  14  N.  Y.  456  715 

V.  Phillips,  4  Pa.  St.  45  814 

V.  Russell,  67  Ala.  9 

459,  460,  461,  477,  556 
V.  Webster,  4  Rawle  (Pa.)  242  11 

Crafts  V.  Aspinwall,  2  N.  Y.  289  1621 

V.  Crafts,  13  Gray  (Mass.)  360 

71,  351,  357,  1063 

V.  Dougherty,  69  Tex.  477  1861 

Cragin  v.  Lovell,  88  N.  Y.  258  1496 

Crahan  v.  Chittenden,  82  Vt  410    264,  265 

Craig  v.  Godfrey,  1  Cal.  415  1613 

V.  Leiper,  2  Yerg.  (Tenn.)  193  555 

v.  McCulloch,  20  W.  Va.  148     651,  652 

V.  Parkis,  40  N.  Y.  181 

824a,  830,  1426,  1432 
V.  Pendleton,  89  Ark.  259  97,  99 

V.  Radford,  3  Wheat.   (U.  S.)   594     132 
V.  Stevenson,  15  Nebr.  362  1611a 

V.  Tappin,  2  Sandf.  Ch.  (N.  Y.)  78 

177,  367a,  368,  374,  376 
V.  Ward,  1  Abb.  Dec.  (N.  Y.)  454  583 
V.  Zimmerman,  87  Mo.  475  557 

Crain  v.  McGoon,  86  111.  431 

886,  889,  892,  893,  894,  899,  1799 


968 


GENERAL   TABLE    OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Grain 

V.  National  Life  Ins.   Co.,   5S  Tex. 

Civ.  App.  406  208 

V.  Paine,  4  Cush.   (Mass.)  483  1204 

Cram  v.  Cotrell,  48  Nebr.   646 

814,  817,  821,  822,  956a,  1425 
V.  Ingalls,  18  N.  H.  613  575 

V.  Waddell,  167  111.  App.  44    1590,  1659 
Cramer   v.    Benton,    4    Lans.    (N.    Y.) 
291  598 

V.  Cale,  72  N.  J.  Eq.  210  264,  265 

V.  Lepper,  26  Ohio  St.  59 

651,  745,  1494 

V.  Watson,  73  Ala.  127  1069,  1322 

V.  Wilson,  202   111.   83  252,  338 

Crampton  v.  Prince,  83  Ala.  246  117 

Cramton  v.  Tarbell,  Fed.  Cas.  No.  3349   783 

Crandall  v.  Payne,  154  111.  627  762 

Crane  v.  Aultman-Taylor  Co.,  61  Wis. 

110  848,  1134 

V.  Bonnell,  2  N.  J.  Eq.  264        308,  324 

V.  Brigham,  11  N.  J.  Eq.  29 

429,  444,  446 
V.  Buchanan,  29  Ind.  570  271,  294,  324 
V.  Chandler,  190  III.  584  265 

V.  Crane,  81  111.  165  500 

V.  Dameron,    98    Mo.    567  526 

V.  Decamp,  21  N.  J.  Eq.  414  308 

V.  Deming,  7  Conn.  387  70,  344, 

364,  367,  368,  370,  372,  1370 
V.  Elizabeth,  36  N.  J.  Eq.  339  708 

V.  Evans,  1  N.  Y.  St.  216  964 

V.  Gruenewald,  120  N.  Y.  274    964,964a 
V.  Hanks,  1  Root  (Conn.)  468  1569 

V.  Hughes,  5  Kans.  App.   100     748,  751 
V.  March,  4  Piclc.   (Mass.)   131 

813,  818,  819,  842,  1229 
V.  Price,  35  N.  Y.  494  641 

V.  Read,  172  Mich.  642  335 

V.  Stiger,    58   N.   Y.    625  1638 

V.  Turner,  7  Hun  (N.  Y.)   357 

136,  476,  481,  527,  528,  541,  679 
V.  Turner,  67  N.  Y.  43 

528,  534,  791,  842,  844 
V.  Ward,  Clarke  (N.  Y.)  393  76 

Cranes  v.  Farmers'  F.  Ins.  Co.,  20  Pa. 

Super.  Ct.  634  409 

Cranor    v.    School    District,    151    Mo. 

119  1193 

Cranston  v.  Crane,  97  Mass.  459 

1247,  1771a,  1782,  1798,  1861,  1890, 

1891,   1894,  1913 

Crapo  V.  Cameron,  61  Iowa  447  591 

V.  Hefner,    53    Nebr.    251  653 

Crassen  v.  Swoveland,  22  Ind.  421  244, 

246,  253,  254,  264,  266,  341,  544,  600 

Craven  v.  Bradley,  51  Kans.  336  1414 

Cravens  v.  Kitts,  64  Ind.  581  294 

Craver  v.  Wilson,  14  Abb.  Pr.  (N.  S.) 

(N.  Y.)  374  612a,  613 

Crawford  v.  Aultman.  139  Mo.  262  834 

V.  Bertholf,  1  N.  J.  458  138b 

V.  Bonner,  53  Tex.  194  65 

V.  Chicago  &c.  R.  Co.,  112  III.  314 

589,  1655 

V.  Edwards,  33  Mich.  354  575,  741,  742, 

744,  752,  754,  755,  761,  1408,  1490 

V.  Foreman,  127  Iowa  661  1646a 

V.  Hazelrigg,  117  Ind.  63 

942,  1204,  1694 
V.  Jarrett,  2  Leigh   (Va.)   630  318 

V.  Kirksey,  55  Ala.  282  627 

V.  Munford,  29  111.  App.  445  1439 

V.  Nimmons,  180  HI.  143 

644,  738,  745,  748,  751,  761,  1574 
V.  Osmun,  70  Mich.  561  172,  334,  1111 
v.  Simon,  159  Pa.  St.  585  959,  990,  991 
V.  Spencer,  92  Mo.  498  460 


Crawford 

v.  Taylor,  42  Iowa  260       295,  335,  703, 

1144,  1146,  1152,  1191,  1211,  1431 

V.  Tuller,  35  Mich.  57  1668 

Craythorne  v.  Swinburne,  14  Ves.  160    882 

Creath  v.  Creath,  86  Tenn.  659  1694 

Crebbin  v.  Delony,  70  Ark.  493  1493 

V.  Powell,  68  Kans.  162  1670 

V.  Shinn,    19    Colo.    App.    302  .  738 

Credland  v.  Potter,  L.  R.  10  Ch.  8  527 

Cree  v.  Lord,  25  Vt.  498  1094 

Creech  v.  Long,  72  S.  Car.  25  171 

Creesy  v.  Willis,  159  Mass.  249      758,  761d 

Cregar  v.  Spitzer,  244  111.  208  537f 

Creighton  v.  Crane,  73  Nebr.  650  115 

V.  Hershfield,  2,  Mont.  386  1720 

V.  Paine,  2  Ala.  138  1663,  1663a 

V.  Planters'  &c.  Bank,  3  Ala.  156     1663a 

Crenshaw  v.  Seigfried,  24  Grat.    (Va.) 

272  1615,  1775,  1786,  1871 

V.  Thackston,  14  S.  Car.  437 

741,  1405,  1625 
Cresap  v.  Brown,  69  W.  Va.  658  583 

Cresco   Realty  Co.   v.   Clark,   128  App. 

Div.  144  1182 

Cress  V.  Blodgett,  64  Mo.  449  762 

Cressee  v.    Security   Land   Co.    (N.  J. 

Eq.),  35  Atl.  451  1436 

Cressey  v.  Parks,  76  Maine  532  1838 

Cressinger  v.  Dessenburg,  42  Mich.  580 

501,  616 
Cresson   v.    Stout,    17   Johns.    (N.    Y.) 

116  444 

Creswell  v.  Smith,  61  S.  Car.  S75 

267,  314 
Crews  V.  Taylor,  56  Tex.  461 

504,  519,  697,  1658 
V.  Threadgill,  35  Ala.  334  266,  274, 

275,  279,  286,  328,  329,  1095 
Crinion  v.  Nelson,  7  Mo.  466 

787,  813,  826,  1372 
Crippen  v.  Chappel,  35  Kans.  495 

874b,  874e,  877 

V.  Comstock,  17  Colo.  App.  89  101 

V.  Morrison,  13  Mich.  23    436b,  438,  669 

Cripps  V.  Jee,  4  Bro.  C.  C.  472  284 

Crisfield  v.  Murdock,  127  N.  Y.  315       409a 

Crisman  v.  Lanterman,   149  Cal.   647 

927a,  929,  1631 
V.  Leonard,   126  Ind.   202  113 

Crismon  v.  Kingman  Plow  Co.,  106  Ark. 

166  264,  287 

Crisp,  Ex  parte,  1  Atk.  133  1068 

Criss  V.  Criss,  28  W.  Va.  388  1204 

Crist  V.   Crist,   1   Ind.   570  700 

Christian    v.    Clark,    10    Lea    (Tenn.) 

630  202 

Crittenden  v.  Brainard,  2  Root  (Conn.) 

485  1145,  1191 

v.  Gossage,  18  Iowa  157  677 

V.  Johnson,  14  Ark.  447  679 

V.  Rogers,  8  Gray   (Mass.)  452 

1244,  1269 
Croasdale  v.  Hill,  78  Kans.  140  574 

Crocker  v.  Lowenthal,  83  111.  579 

84,  1439,  1610,  1687,  1780 
V.  Robertson,  8  Iowa  404  1735 

V.  Thompson,  3  Mete.   (Mass.)  224     913 
v.  Whitney,  71   N.   Y.    161  134 

Crocker-Wheeler  Co.  v.  Genesee  Recre- 
ation Co.,  134  N.  Y.  S.  61  428 
Crockett  v.  Gray,  39  Kans.  659  210 
v.  Maguire,  10  Mo.  34  541 
Crockett's  Guardian  v.  Waller,  29  Ky. 

L.  1155  297,  334,  1107 

Croft  V.  Bunster,  9  Wis.  503 

84,  501,  788,  790,  817,  834,  838. 
842,  843,  1485,  1486,  1487 


GEITEEAL   TABLE    OP    CASES 


969 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Crofiit  V.  Wood  3  Hun  (N.  Y.)  571         575 
Croghan  v.  Minor,  53  Cal.  15  1440 

V.  Spence,  71  Cal.   124  1440 

Cromartie  v.  Weaver,  137  Ga.  452  1782 

Crombie  v.  Rosenstock,  19  Abb.  N.  Cas. 

(N.  Y.)    312  535 

Cromwell  v.  Bank  of  Pittsburg,  2  Wall. 
Jiin.    569  1484 

V.  Brooklyn  F.   Ins.   Co.,  44   N.   Y. 

42  400 

V.  County  of  Sac,  96  U.  S.  51 

74,  841,  1141 
V.  MacLean,    123    N.    Y.    474 

1473,  1654 
Crone  v.   Citizens*   Bank,  28  La.  Ann. 
449  915 

V.  Stinde,   156   Mo.  262     752,   760,  760a 
Cronin   v.    Hazeltine,    3    Allen    (Mass.) 

324  1251,  1285 

Croninger-v.  Crocker,  62  N.  Y.  151         898 
Cronise  v.  Clark,  4  Md.  Ch.  403  105 

Cronkhite  v.   Buchanan,   59   Kans.    541 

1637a,  1673,  1896 
Crook  V.  Glenn,  30  Md.  55  1195 

V.  Moore,  5  Nebr.  (Unoff.)   314       1611a 
Crooke  v.   O'Higgins,  14  How.  Pr.    (N. 

Y.)    154  1403,  1404 

Crooker  v.  Frazier,  52  Maine  405  1229 

V.  Holmes,   65    Maine   195  1204 

V.  Jewell,  31  Maine  306 

700,  796,  808,  915 
V.  Pearson,  41  Kans.  410  1222 

Crooks  V.  Jenkins,  124  Iowa  317 

523,  544,  586 

V.  Kennett,   111   Ind.   347  113 

Cropper  v.   Brown,  76  N.  J.   Eq.  406     1642 

V.  Mellersh,   1   Jur.    (N.   S.)    299        1397 

Cropsey  v.   Sacramento  Bank,   133   Cal. 

659  1876,  1876a 

Crosby  v.  Allyn,  5  Maine  453  706 

V.  Brownson,  2  Day  (Conn.)  425 

787,  813 
V.  Chase,  17  Maine  369  856 

V.  Dorward,  248   111.   471  103 

V.  Dowd,  61   Cal.   557  1462 

V.  Elkader  Lodge,  16  Iowa  400  1051c 
V.  Farmers'  Bank,  107  Mo.  436  1621 
V.  Harlow,  21   Maine  499  774,  775 

V.  Huston,  1  Tex.  239  1769 

V.  Kiest,    135    111.    458  1586a,  1612 

V.  Leavitt,  4  Allen  (Mass.)  410  889 

V.  Leavitt,  50  Vt.  239  317,  328 

V.  Ridout,  27  App.  D.  C.  481  529 

V.  Roub,  16  Wis.  616  834 

V.  Tanner,  40  Iowa  1492b 

V.  Taylor,   15   Gray    (Mass.)    64  856 

V.  Vleet,    3    N.   J.    L.    86  515 

V.  Wadsworth,    6    East    602  145,  697 

V.  Workingmen's   Co-operative  Assn., 

39  N.  Y.  S.  678  1440 

Crosgrove  v.   Crosgrove,   69   Conn.   416 

810a 

Croskey,  In  re,  16  Ont.  207  1929 

Croskey  v.  Chapman,  26  Ind.  333    576,  739a 

Cross  V.  Allen,   141  U.   S.   528        114,  1198 

V.  Barnes,  46  L.  J.  Q.  B.  Div.  479     444 

V.  Burns,  17  Ind.  441  1215 

V.  Carson,   8   Blatchf.    (Ind.)    138       392 

V.  Fombey,  54  Ark.  179  463,  488 

V.  Gannett,  39  N.  H.  140  953 

V.  Hedrick,   66   Miss.   61  118 

V.  Hepner,  7  Ind.  359  266,  294 

V.  Knox,  32  Kans.   725 

1637,  1637a,  1641 
V.  Marston,  17  Vt.   533  433a 

V.  National  F.  Ins.   Co.,  132  N.  Y. 
'  .         133  396 


Cross 

V.  Robinson,  21  Conn.  379 

22,  68.  664,  682,  889 
V.  Stahlman,  43  Pa.  St.  129  984 

V.  State  Bank,  5  Ark.  525  90 

V.  Weare    Commission   Co.,    153    111. 

499  60,  138,  785,  1069 

V.  Will  County  Nat.   Bank,   177   111. 

33  670,   771,   1521,  1523 

Crossen   v.    Oliver,    37    Ore.    514  572 

V.  Swordland,  22  Ind.  427  597 

Crossfield,  Ex  parte,  3  Ir.  Eq.  67 

179,  181 
Grossman  v.  Davis,  57  N.  J.  Eq.  619  728 
Crossmore  v.  Page,  73  Cal.  213  1182 

Crotzer  v.  Bittenbender,  199  Pa.  504       513 
Crouch  V.  Meyer,  18  N.  Y.  S.  65  979 

Crouse  v.  Holman,  19  Ind.  30 

606,  1334,  1459,  1699 
V.  Johnson,  65   Hun   337  505 

Crow  V.   Conant,  90  Mich.   247  919 

V.  Crow  (OreJ,  139  Pac.  854  1589b 

V.  Tinsley,  6  Dana  (Ky.)  402    665,  1425 
V.  Vance,   4   Iowa  434 

813,  817,  820,  829,  1207,  1377,  1425 
Crowder  v.  Dunbar,  74  Ga.   109  817 

V.  Hopkins,  10  Paige  (N.  Y.)   183       499 
V.  Moone,  52  Ala.  220  1526 

V.  Reed,   80   Ind.    1  249,  618,  620 

Crowe  V.  Kennedy,  127  111.  App.  189      1606 
V.  Lewin,  95  N.  Y.  423  754 

V.  Malba   Land   Co.,    135    N.    Y.    S. 

454  625,  1404,  1492 

Crowell  V.  Currier,  27  N.  J.  Eq.   152 

755a,    761c,    763 
V.  Gilmore.   18   Cal.   370  609 

V.  Hospital  of   St.   Barnabas,  27   N. 
J.  Eq.  650 

738,  744,  751,  755,  755a,  758,  759, 

761c,  763,  763a,  768,  861a 

V.  Keene,  159  Mass.  353  300 

V.  Parker,  22  R.  I.  51  1835 

Crowley  v.  Harader,  69  Iowa  83  1709a 

Crowninshield    v.     Kittridge,    7    Mete. 

(Mass.)   520  627 

Crowns   v.    Forest   Land    Co.,   99    Wis. 

103  617 

Crozier  v.  Ragan,  38  La.  Ann.   154       297a 
Cruger    v.    Cruger,    5    Barb.     (N.    Y.) 
225  109 

V.  Daniel,    McMull.    Eq.    (S.    Car.) 

157  1413 

Cruikshank  v.  Duffin,  L.  R.  13  Eq.  555    1766 
Crum  v.   Cotting,  22  Iowa  411  1406a 

Crumbaugh  v.  Kugler,  3  Ohio  St.  544     817 
V.  Smock,  1  Blackf.   (Ind.)   305  176 

Crumbly  v.  Bardon,  70  Wis.  385  990 

Crumlish  v.    Shenandoah   Val.    R.    Co., 

32  Va.  244  548 

Crummett  v.  Littlefield,  98  Maine  317 

1080,   1100,  1106 
Crumpton  v.  Baldwin,  42  111.  165 

1612,  1672 

Crutcher  v.  Hord,  4  Bush  (Ky.)  360      1800 

V.  Muir,  90  Ky.  142  297 

Crutchfield    v.    Coke,    6    J.    J.    Marsh. 

(Ky.)   89  1337,   1711 

V.  Haynes,  14  Ala.  49  1880 

V.  Hewett,  2  App.  D.  C.  373 

496,  1862,  1873,  1874,  1922 

Cubbedge  v.  Napier,  62  Ala.  518    101a,  657 

Cubberly  v.  Wine,  13  Ind.  353  1577 

V.  Yager,  42  N.  J.  Eq.  289         752,  768 

Cuculla  V.  Hernandez,  103  U.  S.  105 

456,  514a,  741 
Cudworth  v.  Scott,  41  N.  H.  456  145 

Cuilerier  v.  Brunelle,  37   Minn.   71        1743 


970 


GENERAL   TABLE    01?    OASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §1  663a-1442c;  3,  §§  1443-1940.] 


Culberhouse    v.    Hawthorne,    107    Ark.  ■ 

462  1805 

Culbertson  v.  Lennon,  4  Minn.  51         1809 
V.  Young,  50  Mich.  190  1911 

Culbreth  v.  Hall,  159  N.  Car.  588 

335,   1080c,  1093 
Cullen  V.  Carey,  146  Mass.  50         300,  322 
V.  Minnesota  L.  &c.   Co.,  60  Minn. 

6  1621 

Cnllop  V.  Leonard,  97  Va.  256  1681 

Cullum  V.   Batre,   1   Ala.    126  1416 

V.  Branch  Bank,  23  Ala.   797 

881,  924,  926,  945 
V.  Emanuel,   1  Ala.  23  856,  1220 

V.  Erwin,  4  Ala.   452         817,  822,  1701 
Cullwick  V.  Swindell,  L.  R.  3  Eq.  Cas. 

249  441 

Cully  V.  Bloomingdale,  68  Ga.  756  1794 

Culmer  Paint  &c.  Co.  v.  Gleason  (Utah), 

130  Pac.  66  655 

Gulp  V.  Love,  127  N.  Car.  457  619 

V.  Wooten,   79  Miss.   503  303 

Culph  V.  Phillips,  17  Ind.  209  1465 

Culver  V.  Badger,  29  N.  J.  Eq.  74 

752    753 
V.  Bigelow,   43   Vt.   249  641^  650 

V.  Brinkerhoff,  180  111.  548  414 

V.  Detroit  Super.  Judge,  57  Mich.  25 

1312,  1709a 
V.  Harper,  27  Ohio  St.  464 

470,  1421,  1693 
V.  McKeown,  43  Mich.   322  1342 

V.  Pullman,  12  N.  Y.  S.  663  643 

V.  Rogers,  28   Gal.    520  1324,  1720 

V.  Sisson,  3  N.  Y.  264  677,  1225 

V.  Waters,  248  111.   163  537b,  537d 

Cumberland  v.  Codrington,  3  Johns.  Ch. 

(N.    Y.)    229  736,    738,   751 

Cumberland  B.  &c.  Assn.  v.  Sparks, 
111   Fed.  647  538,  539,  874d 

V.  Sparks,  106  Fed.  101  488,  877a,  1709a 
Cumberland  Coal  &c.  Co.  v.  Parish,  42 

Md.  598  835,  842 

Cumberland  Island  Co.  v.  Bunkley,  108 

Ga.  756  1174 

Cumberland  Nat.  Bank  v.  St.  Clair,  V3 

Maine  35  741,  752,  758 

Cumberland  Union  Banking  Co.  v. 
Maryport  Hematite  Iron  &c,  Co., 
(1892),  1  Ch.  415  436 

Cumming  v.  Biossatt,  2  La.  Ann.  794       510 
V.  Cumming,  3  Ga.  460  1621,  1626 

V.  McDade,  118  Ga.  612 

808,  824,  1075,  1093 
V.  Middletown  U.    &c.    R.    Co.,    131 

N.  Y.  S.  710  1383 

V.  Williamson,    1    Sandf.    Ch.    ,(N. 

Y.)  17  130a 

Cummings  v.   Black,  65  Vt.  76  65 

V.  Cheshire    County    Mut.    F,    Ins. 

Co.,  55  N.  H.  457  396 

V.  Consolidated  Mineral  Water  Co., 

27   R.   I.   195  157,  €09 

V.  Cummings,  75  Cal.  434      20,  706,  774 
V.  Emslie,  49  Nebr.  485  609 

V.  Erwin,  15  La.  Ann.  289  1614a 

V.  Hart,   4   Nebr.    (Unoff.)    20 

1613,  1614 
V.  Howard,  63   Cal.   503  1179b 

V.  Hurd,  49  Mo.  App.  139  964 

V.  Jackson,  55  N.  J.  Eq.  805 

162,  163,  167,  188,  751 
V.  Martin,   128  Ind.  20  1484 

V.  Norris,  25  N.  Y.  625  1811 

V.  Oglesby,  50  Miss.   153  201 

V.  Sharpe,  21   Ind.  331  112 

Cummins  v.  Cassily,  3  B.  Mon.  (Ky.) 
74  90 


Cummins 

v.  Christie,  179   Mass.  74  681 

V.  Fletcher,  L.  R.   14  Ch.  D.  699     1083 
V.  Wire,  6  N.  J.  Eq.  73       744,  747,  1493 
Cumps  V.  Kiyo,  104  Wis.  656 

342c,  524,  530 
Cundifif  V.  Brokaw,  7  Bradw.  (111.)   147 

1182a,  1415 
Cuney  v.  Dupree,  21  Tex.  211  316 

Cunninggim  V.   Peterson,    109   N.    Car. 

33  506,  508 

Cunningham  v.   Brown,  44  Wis.  72 

544,  586 
V.  Cassidy,  17  N.  Y.  276  1857 

V.  Cureton,  96  Ga.  489 

436,  436c,  439,  444 
V.  Davis,    175    Mass.    213 

1204,  1246,  1667 
V.  Hawkins,   27    Cal.    603  282,  288 

V.  Hawkins,   24   Cal.    403  ^288,  1146 

v.  Hedrick,  23  W.  Va.  579  207 

V.  Knight,  1  Barb.   (N.  Y.)  399  470 

V.  McCready,  219  Pa.   594 

117S,   1492,  1606 
V.  McDonald,  98  Tex.  316  351 

V.  Macon    &c.    R.    Co.,    156    U.    S. 

400  1614a 

V.  Pattee,  99  Mass.  248       586,  589,  593 

V.  Ward,   30  W.   Va.   572  119 

Cupp  V.  Campbell,  103  Ind.  213  113 

Cupples  V.  Galligan,  6  Mo.  App.  62 

893,  894 
Curie  v.  Wright,  140  Iowa  651 

463,  464,  627 

Curley  v.  Ford,  168  111.  App.  525    889,  904 

Curran  v.  Houston,  201  111.  442  76 

Currie  v.  Bittenbinder   (N.  J.),  7  Atl. 

872  1378,  1603 

V.  Cowles,  6  Bosw.  (N.  Y.)  452         1496 

v.  Sisson,  34  N.  J.  En.  578  1719a 

Currier  v.  Cummings,  40  N.  J.  Eq.  145     609 

V.  Gale,  9  Allen   (Mass.)   522 

703,  889,  892,  1799 
V.  Teske,  93  Nebr.  7  1654 

V.  Teske,  84  Nebr.  60    1414,  1652,  1654 
V.  Webster,  45  N.  H.  226  1120b 

Curry  v.  American  Freehold  Land  Mtg. 
Co.,    107   Ala.   429  110,  117 

V.  Hill,  18  W.  Va.  370 

1776,  1813,  1857,  1858,  1860 
V.  Janicke,  48  Kans.  168  1406 

V.  LaFon,  133  Mo.  App.  163 

736,   744,  762 
V.  Schmidt,   54  Mo.   515  436 

V.  Williams  (Tenn.),  38  S.  W.  278    591 
V.  Wilson,  45  Wash.   19  83a 

Curtis  V.  Brownell,  42  Mich.  165  103 

V.  Buckley,   14  Kans.  449  174 

V.  Cutler,    76    Fed.    16  790a 

V.  Drought,  1  Molloy  487  964 

V.  Dunkirk  Sav.  &c.  Assn.,  148  N. 

Y.  S.  860  1668 

V.  Engel,  2  Sandf.  (N.  Y.)  287  109 

V.  Flinn,  46  Ark.  70 

70,  343,  344,  379,  579 
V.  Flinn,  46  Maine  362  70 

V.  Goldberg,  121  N.  Y.  S.  817  1442 

V.  Goodenow,  24  Mich.  18  1471 

V.  Gooding,  99   Ind.   45  1395,  1404, 

1406,  1414,  1420,  1464,  1589 
V.  Hitchcock,  10  Paige   (N.  Y.)   399 

556,  1351,  1411 
V.  Leavitt,  15  N.  Y.  9  62,  124,  128,  658 
V.  Lunn,  6  Munf.  (Va.)  42  555,  583 
V.  Lyman,  24  Vt.  338  515,  518,  519 

V.  Moore,   152  N.   Y.   159 

479,    481,    523,    581,    870,    872 


GENEEAL   TABLE    OF    CASES 


971 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Curtis 

V.  Mundy,  3  Mete.  (Mass.)  405 

544,  546,  547 
V.  Murphy,    129   N.   Y.   645  1401 

V.  Perry,  33  Nebr.  519  917 

V.  Renneker,  34  S.  Car.  468  1198 

V.  Root,  28  111.  367  467 

V.  Root,  20  111.  54 

136,  137,  468,  470,  471,  472 
V.  Stilson,  38  Kans.  302  602 

V.  Tyler,  9  Paige  (N.  Y.)  432 

752,  755,  824,  829,  830,  881,  883, 
r.  .•  T  J  o  ^  "32,  1433,  1711,  1713 
Curtis  Land  &c.   Co.   v.   Interior  Land 

Co.,  137  Wis.  341  208 

Curtiss  V.  Brown,  29  111.  201  1404 

V.  Bush,  39  Barb.  (N.  Y.)  661  1502 

V.  Hazen,   56  Conn.    146  1326 

V.  McCune,  4   Nebr.    (Unoff.)    483     822 
V.  Sheldon,  47  Mich.  262  271 

V.  Sheldon,   91    Mich.   390  783,  1123 

V.  Tripp,  Clarke  (N.  Y.)   318  986 

Curtze  V.  Iron  Dyke  Copper  Min.  Co., 

46   Ore.   601  '^'^  643 

Curyea  v.  Berry,  84  III.  600  526,  1674 

Cusar    V.     Government,    13    Philippine 

319  537e 

Gushing  v.  Ayer,  25   Maine  383 

523,  1120a,  1120b,  1240,  1373 
V.  Kurd,  4  Pick.  (Mass.)  253  549,  665 
V.  Thompson,  34  Maine  496 

397,  420,  421 
Cushman  v.  Luther,  53  N.  H.  562  350 

V.  Stone,  69  111.  516       1788,  1789,  1838 
Cushwa  V.  Improvement  Loan  &c.  Assn., 

45  W.  Va.  490  609 

Cusick  V.   Spencer,  149  Mich.  434 

1080a,  1161 

Cuthbert  v.  Haley,  8  T.  R.  390  646 

Cuthbertson  v.  Irving,  4  H.  &  N.  742       776 

Cutler  v.  Clementson,  67  Fed.  409         1373 

v.  Dickinson,  8  Pick.   (Mass.)  386      244 

v.  Goold,  43  Hun  (N.  Y.)  516  900 

V.  Haven,   8   Pick.    (Mass.)    490 

814,  816,  962 
V.  James,  64  Wis.   173  585 

V.  Steele,   93   Mich.  204 

379,  384,  465,  475 
V.  Tuttle,  19  N.  J.  Eg.   549  106 

Cutter   V.    Davenport,    1   Pick.    (Mass.) 
81  797 

V.  Iowa  Water  Co.,  96  Fed.  777 

1650,   1674 
V.  Jones,  52  111.  84  1395,  1406 

V.  Wait,    131    Mich.    508  436 

Cutting  V.  Patterson,  82  Minn.  375 

1743,  1821a,  1823a 
Cutts  V.  York  Mfg.  Co.,  18  Maine  190 

139,  827,  1170,  1247,  1250 
V.  York  Mfg.   Co.,   14  Maine  326 

1265,  1266,  1267 
C.  W.  Raymond  Co.  v.  Ball,  210  Fed. 
217  447 


Dabadie  v.  Poydras,  3  La.  Ann.  153        297a 
Dabney    v.    (jreen,    4    Hen.    &    Munf. 
(Va.)  101  318 

V.  Smith,  38  Wash.  40  267,  275 

Da    Costa    v.    Shrewsbury,    1    Bay    (S. 

Car.)    211  842 

Dacus  V.  Streety,  59  Ala.  183  787,  806 

Dadmun   v.    Lamson,   9   Allen    (Mass.) 
85  665,  703,  789 

fgett  V.  Mendon,  64  Vt.  323      1107,  1561 
^.  Rankin,  31  Cal.  321 

162,  163,  167,  168,  607a,  1689 


1670 


Daggett  Hardware  Co.  v.  Brownlee,  186 

Mo.  621 
Daggs  V.  Ewell,  3  Woods  (U.  S.)  344 

595,  1207 

V.  Wilson,  6  Ariz.  388  585,  1322b 

Dahlberg  v.  Haeberle,  71  N.  J.  L.  514   1654 

Dahlstrom    v.    Featherstone,    18    Idaho 

179  1332 

V.  Unknown    Claimants,    156    Iowa 

187  71 

Dail  V.  Moore,  51  Mo.  589  497 

Dailey  v.  Abbott,  40  Ark.  275       1115,  1118 

V.  Kastell,  56  Wis.  444  574 

V.  Westchester    F.     Ins.     Co.,     131 

Mass.  173  423 

Daily  v.  Kingon,  41  How.  Pr.  (N.  Y.) 

22  1580 

Dakin  v.   Liverpool  L.  &  G.   Ins.   Co., 

77  N.  Y.  600  1411 

Dalander  v.  Howell   (Colo.  App.),   124 

Pac.  744  583 

Dale  v.  Bugh,  16  Ind.  233  1334 

V.  Duryea,  49  Wash.  644  634 

V.  McEvers,  2  Cow.   (N.  Y.)   118 

358,   714,   1080,   1134,   1683,   1690 
V.  Wright,  57  Mo.  110  493 

Dalgardno  v.  Barthrop,  40  Wash.  191 

1363,  1608,  1649,  1681 
Dallas  v.  Floyd,  6  Sim.  379  1154 

v.  Heard,  32  Ga.   604  761c 

Dalmer  v.  Dashwood,  2  Cox  378 

1516,  1523,  1524 

Dalton  V.  Eaves,  92  Mo.  App.  72         1777b 

V.  Hayter,   7   Beav.   313  1095 

V.  Mertz,  173  Mich.  153  301,  335 

V.  Smith,  86  N.  Y.   176 

827,  870a,   1375,   1426 
Daly  V.  Burchell,  13  Abb.  Pr.  (N.  S.) 
(N.  Y.)  264  1404,  1407 

V.  Maitland,   88  Pa.   St.   384 

359,  635,  1606 
V.  New  York  &c.  R.  Co.,  55  N.  J. 

Eq.  595  158,  468,  471,  541, 

806,  809,  813 
V.  Reineldt,  97  App.  Div.  147  845 

Damarin  v.  Huron  Iron  Co.,  47   Ohio 

St.  581  629 

Dameron  v.  Eskridge,  104  N.  Car.  621 

787,   1785,   1787,   1789 

Damm  v.  Damm,  91  Mich.  424      1089,  1609 

Damon  v.  Deeves,  62  Mich.  465     1684,  1929 

v.  Deeves,  66  Mich.  347  1921 

V.  Leque,    17    Wash.    573  1196 

Dana  v.  Binney,  7  Vt.  493  924 

V.  Coombs,  6  Maine  89  104 

V.  Farrington,    4   Minn.    433 

1778,  1822,  1851,  1852,  1874 
V.  Jones,  91  App.  Div.  496  1645,  1648 
V.  Newhall,  13  Mass.  498  459,  557 

V.  United   States   Bank,   5  Watts  & 

S.   (Pa.)  223  823 

Danbury'  v.  Robinson,  14  N.  J.  Eq.  324 

559,  827a,  835,  833b,  872a,  1604,  1605 
Dancy  v.  Duncan,  96  N.  Car.  Ill  583 

Danenhauer  v.   Dawson,  65  Ark.   129 

19,  1051b 

Danforth  v.  Briggs,  89  Maine  316  858 

V.  Charles,  1   Dak.  285  1606 

V.  Coleman,  23   Wis.   528         1228,   1719 

V.  Roberts,  20  Maine  307         1054,  1265 

Dan  Hartog  v.  Tibbitts,  1  Utah  328       1478 

Daniel  v.  Adams,  Amb.  495  1863 

v.  Coker,   70  Ala.   260 

1114,  1116,  1123,  1123a 
V.  Garner,  71  Ark.  484  19,  1894 

V.  Hester,  29  S.  Car.  147  586,  1473 

V.  Hodges,  87  N.  Car.  95  584 

V.  Hunt.  77  Ala.  567  387 

V.  Leitch,  13  Grat.   (Va.)   195  1647 


972 


GENEEAL   TABLE   OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Daniel 

V.  Skipwith,  2  Bro.  C.  C.  155  1414 

V.  Sorrells,  9  Ala.  436  474 

Daniels  v.  Alvord,  2  Root  (Conn.)  196 

289,  1060 
V.  Davison,  16  Ves.  249  586,  587,  589 
V.  Densmore,  32  Nebr.  40  814,  817,  990 
V.  Eisenlord,  10  Mich.  454  393 

V.  Hart,  118  Mass.  543  161a 

V.  Henderson,  5  Fla.  452  1420 

V.  Johnson,  24  Mich.  430  270 

V.  Johnson,  129  Cal.  415  741,  761c 

V.  Lowery,   92   Ala.    519 

242,  258,  277,  279 
V.  Moses,  12  S.   Car.   130 

193,  198,  205,  918,  1434 
V.  Mowry,   1   R.    I.    151 

1158,  1245,  1265,  1356 
V.  Mutual  Benefit  Ins.  Co.,  73  Nebr. 

257  1709 

V.  Pond,  21  Pick.  (Mass.)  367  433a 

V.  Smith,  4  Minn.  172  1894 

Danner  Land  Co.  v.  Insurance  Co.,  11 

Ala.  184  328 

Danvers  v.  Sly,  152  App.  Div.  425  1069 
Danville    Seminary    v.    Mott,    136    111. 

289  128 

Danzeisen's  Appeal,  73  Pa.  St.  65  250,  332 
Darby  v.  Vinnedge,  53  Ind.  App.  525  1694 
Darcy  v.  Blake,  1   Molloy  247  1527 

V.  Hall,  1  Vern.  49  712 

Dargan  v.  McSween,  33  S.  Car.  324 

736,  749,  868 
Dargin  v.   Becker,   10  Iowa  571 

490,  515,  579 
Darke  v.  Williamson,  25  Beav.  622  179 

Darling  v.   Chapman,   14  Mass.    101 

891,  894,  1307 
V.  Darling,  123  Mich.  307  36,  331 

V.  Harmon,  47   Minn.    166 

342b,  1129,  1137 

V.  Osborne,  51  Vt.  148  1502 

V.  Robbins,  60  Vt.  347  192 

v.  Wooster,  9  Ohio  St.  517  1174 

Darlington  v.  Efify,  13  Iowa  177  1414 

Darlington's  Appeal,  86  Pa.  St.  512  500 

Darmstadt  v.    Manson,    144  App,    Div. 

249  1709a 

Darr  v.  Spencer,  63  Nebr.  89 

813,  826,  829,  835,  1372 
Darrow  v.  St.  George,  8  Colo.  592  1794 

V.  ScuUin,  19  Kans.  57  1719 

Darst  V.  Bates,  51  111.  439 

474,  881,  883a,  929,  936,  1370,  1380 
V.  Bates,  95  111.  493  608,  644 

V.  Gale,  83   111.   136 

374,  497,  798,  838,  944 
V.  Murphy,  119  111.  343  293,  324,  335 
V.  Thomas,  87  111.  222  874 

Dart  V.  McAdam,  27  Barb.  (N.  Y.)   187 

378,   1498 
Dartmouth  Sav.  Bank  v.  Foley,  2  Nebr. 

(Unoff.)  459  16Ha,  1637a 

Darvin  v.   Hatfield,  4   Sandf.    (N.   Y.) 

468  1107 

Dary  v.  Kane,  158  Mass.  376  1070 

Dashwood  v.  Bithazey,  Moseley  196  1572 
Da  Silva  v.  Turner,  166  Mass.  407 

1069,  1798  1886,  1898,  1904 
Dates  V.  Winstanley,  53  111.  App.  623  1624 
Datesman's  Appeal,   127   Pa.   St.   348 

11,  1355 
Daub  V.  Engelbach,  109  111.  267 

741,  758,  760,  762 
Daubenspeck  v.   Piatt,  22  Cal.  330 

255,  324,  328,  597,  600 
Dauchy  v.  Bennett,  7  How.  Pr.  (N.  Y.) 

375  793,  1069,  1087 

Daughaday  v.  Paine,  6  Minn.  443  574 


Daughdrjll  v.    Sweeney,   41  Ala.   310 

1095,  1806 
Daugherty   v.  Deardorf,   107   Ind.   527 

1406,  1414,  1420 
Daun  v.  London  Brewery  Co.,  L.  R.  8 

Eq.  155  365 

Davenport  v.  Bartlett,  9  Ala.  179  1120 

V.  Davenport,    80   Vt.    400 

813,  826,  1372 
V.  Ledger,  80  111.   574  413 

V.  Northeastern  Mut.  F.  Ins.  Co.,  6 

Cush.    (Mass.)  340  399 

V.  Shants,  43  Vt.  546  431,  436, 

436a,  436b,  436c,  442,  445 
v.  Sovil,  6  Ohio  St.  459  98 

v.  Timmonds  157  Mo.  App.  360         874 
v.  Turpin,    43    Cal.    597  1412,  1425 

Davenport  Plow  Co.  v.  Mewis,  10  Nebr. 

317  1434 

Davey  v.  Durrant,  1  De  G.  &  J.  535 

1801,  1821,  1863,  1871,  1875,  1883 
v.  Ruffell,    162    Pa.    143  458 

v.  Ruffell,   14  Pa.  Co.  Ct.  272  496 

David  V.  Grahame,  2  Harr.  &  G.  (Md.) 

94  1414 

David  Adler  &c.  Clothing  Co.  v.  Hell- 
man,  4  Nebr.  (Unoff.)  557  1611a 
Davidson  v.  Alabama  Iron  &c.  Co.,  109 
Ala.  383  63,  499 
V.  Allen,  36  Miss.  419  822,  1701a 
V.  Allis,  Fed.  Cas.  No.  3600  1522 
V.  Cooper,  11  M.  &  W.  778  90 
V.  Cowan,  16  N.  Car.  470  538,  539 
V.  Cox,  11  Nebr.  252  40,  687 
V.  Fox,  65  App.  Div.  262  162 
V.  King,  51  Ind.  224  615 
V.  Lanier,  51  Ala.  318  117 
V.  Ryle,  103  Tex.  209  574 
V.  State,  135  Ind.  254  496 
V.  Stewart,  200  Mass.  393  609 
V.  Westchester  Gas  Light  Co.,  99  N. 

Y.  558  155,  436 

David  Stevenson  Brew.  Co.  v.  Iba,  12 

Misc.   329  482 

Davies  v.  Austen,  1  Ves.  Jun.  247    842,  844 

V.  Dow,  80  Minn.  223  886 

v.  Tones,  29   Misc.   253  791,  835b 

V.  New  York  Concert  Co.,  41   Hun 

(N.  Y.)   492  1384,  1385 

V.  Nichols,  52  Ark.  554  1222 

V.  Williams,  1  Sim.  5  1388 

Davis,  In  re,   37   Misc.   326  919 

Davis  V.  Alford,  94  U.  S.  545  487,  1590 
V.  Anderson,  163  Ala.  385  886,  904,  974 
V.  Anderson,   1   Ga.   176  25 

V.  Barr,  9  Serg,  &  R.    (Pa.)    137       842 
V.  Barrett,   14  Beav.    542  857 

V.  Battine,  2  Russ.  &  M.  76  939 

v.  Bean,  114  Mass.  358 

712,  1134,  1137,  1296,  1501 
V.  Bechstein,  69  N.  Y.  440 

612a,  842,  1410 
V.  Bessehl,   88  Mo.  439  771 

V.  Bilsland,   18  Wall.    (U.   S.)    659 

487,  609 
V.  Bogle,  11  Heisk.  (Tenn.)  315  499 
V.  Bonar,  15  Iowa  171  585 

V.  Bower,  29  Colo.  422  1906 

V.  Brewster,    59   Tex.    93  263,  324 

V.  Calloway,  30   Ind.    112  763 

V.  Chapman,  36  Fed.  42  1653 

V.  Christian,  15  Grat.   (Va.)   11  584 

V.  Citizen's  Bank,  39  La.  Ann.  523     1670 
V.  Clark,  33  N.  J.  Eq.   579  1506a 

V.  Clark,   58   Kans.    100  87 

V.  Clay,  2  Mo.  161  168,  250 

V.  Clifton,  145  Ky.  173         241,  244,  331 
V.  Conn.  Mut.  Life  Ins,  Co.,  84  111. 

508  1411.  1.654 


GENERAL   TABLE    OE    CASES 


973 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  U   1443-1940.] 


Davis 

V.  Converse,    35    Vt.    503 

1410,  1434,  1774 
V.  Cook,  65  Ala.  617  1479,  1479a 

V.  Cox,  6  Ind.  481  1462,  1464 

V.  Dale,   150  111.  239  27,  1536,  1537 

V.  Davis,  146  N.  Car.   163  500 

V.  Davis,  88  Ga.  191  136,  179,  185 

V.  Davis,  81  Vt.  259 

166,  241,  874b,  1578,  1590 
V.  Demming,  12  W.  Va.  246       244,  265, 
266,    274,    319,    328,    329 
V.  Dendy,  3   Madd.   170  1132 

V.  Dodson,    4   Ariz.    168  1322b 

V.  Dowding,  2  Keen  245  1572 

v.  Dresback,   81    111.    393  1053 

v.  Duifie,  18  Abb.  Pr.   (N.  Y.)  360 

1075,  1100,  nil 
V.  Duffie,  8  Bosw.  (N.  Y.)  617  1100 

V.  Eastham,    81    Ky.    116  297 

V.  Fargo,  Clarke  (N.  Y.)  470  911 

V.  Flagg,  35  N.  J.  Eq.  491  1485 

V.  Gaines,    104    U.    S.    386  874a 

V,  German   American   Ins.    Co.,    135 

Mass.  251  406,  413 

V.  Gray,    16    Wall.     (U.    S.)    203      1535 
V.  Greenwood,  2  Nebr.  (Unoff.)  317 

1064 
V.  Greve,  32  La.  Ann.  420  538,  834 
V.  Hamblin,   51    Md.    525  500 

V.  Hamilton,    50    Miss.    213 

192,  194,  665,  1229 
V.  Hamilton,  53  III.  App.  94  1667 

V.  Hardy,   76  Ind.  272  1404 

V.  Hemenway,  27  Vt.   589  266 

V.  Hemingway,  29  Vt.  438        1383,  1384 
V.  Hess,    103    Mo.    31  1614,  1615, 

1848,  1849,  1865,  1866,  1869 
V.  Holmes,  55  Mo.  349  1106,  1345,  1549 
V.  Hopkins,  15  111.  519  164a,  268,  293 
V.  Hopkins,    18   Colo.    153  288a,  335 

V.  Hughes,  38  Tex.  Civ.  App.  473     1774 
V.  Hulett,    58   Vt.    90  575,  752,  761 

V.  Jenkins,  93  Ky.  353  83a 

V.  Jewett,  39   Greene    (Iowa)   226 

532    533 
V.  Keen,   142  N.   Car.  496  'l912 

V.  Kennedy,    105   111.   300  500,  546 

V.  Lane,    10   N.    H.    156  1793 

V.  Langsdale,  41  Ind.  399 

606,  1077,  1334,  1699 
V.  Lanier,   94  Tex.   455  523 

V.  Lassiter,  112  N.  Car.  128  1799 

V.  Lassiter,  20  Ala.  561  1114,  1118 

V.  Lusk,   191   III.   620  1774 

V.  Lutkiewiz,    72    Iowa    254  461,  474 

V.  Marlborough,  Swans.   168 

1523,  1524,  1537 
V.  Maynard,  9  Mass.  242  936 

V.  Messenger,  17  Ohio  St.  231  431 

V.  Miller   Signal   Co.,   105   III.  App. 

657  584 

V.  Moffett    (Okla.),    144   Pac.   607     1432 
V.  Newcomb,   72   Ind.   413  1531a 

V.  Nolan,  49   Iowa  683  554,  582 

V.  O'Connell,   92   Miss.   348     1846,    1873 
V.  Ownsby,  14  Mo.  170  464,  467 

V.  Pierce,    10    Minn.    376  848,  868 

V.  Piggott,  56  N.  J.  Eq.  634       834,  842 
V.  Poland,  99  Maine  345  393 

V.  Pursel,   55    Colo.   287       288,  335,  586 
V.  Quincy  Mut.  F.  Ins.  Co.,  10  Al- 

len   (Mass.)    113  412 

V.  Randall,  115  Mass.  547  633 

V.  Randall,   117  Cal.    12  848 

V.  Rider,  5   Mich.  423  728,  1630 

V.  Robert,  89  Ala.  402  209 

V.  Rodgers,  64  Maine  159  1257 

V.  Rogers,  28  Iowa  413  732 


Davis 

V.  Roosvelt,  53  Tex.  305  874a 

V.  Rupe,  114  Ind.  588  1051 

V.  Schlemmer,   150   Ind.  472  876 

V.  Simon,   61    Fla.    588 

1630,  1637,  1638,  1641 
V.  Spencer,  24  N.  Y.   386  917 

V.  Statts,  43  Ind.   103  1709o 

V.  Stonestreet,  4  Ind.  101 

258,  272,  275,  278,  294,  329 
V.  Taylor,   158  Ala.   227  1417,  1420 

V.  Teays,   3   Grat.    (Va.)    283  9 

V.  Tebbs,  81  Va.   600  574 

V.  Thomas,  1  Russ.  &  M.  506 

258,  264,  275,  1043 
V.  Thomas,  66  Nebr.  26  924 

V.  Thompson,   118  Mass.   497 

1296,  1309,  1313 
V.  Van  Wyck,   18  N.  Y.  S.   885 

332    341 
V.  Vass,  47  W.  Va.  811  '  191 

V.  Ward,   109  Cal.   186  489,  515 

V.  Wardowski,  164  Mich.  561  1404 

V.  Welch,  128  La.  785  834 

V.  Wetherell,    13   Allen    (Mass.)    60 

1063,  1065,  1067 
V.  Whitaker,  114  N.  Car.  279  504,  518 
V.  Willson,   115   Ky.  639  136,  137 

V.  Winn,   2   Allen    (Mass.)    Ill 

712,  878,  1070,  1073,  1137 

V.  Wood,   161  Mo.   17  586 

Davis'  Appeal,  89  Pa.  St.  272  749 

Davison    v.    De    Freest,    3    Sandf.    Ch. 

(N.  Y.)  456  1502 

V.  Gregory,   132   N.   Car.   389 

817,  848,  1380 
V.  Waite,  2  Munf.    (Va.)    527  524 

Dawes  v.   Cammus,  32   N.  J.   Eq.  456 

1621,  1622,  1628 

Dawkins  v.  Kions,  53  Ind.   164  559 

V.  Patterson,  87  N.  Car.  384     1876,  1881 

Daws  V.  Craig,  62  Iowa  515  605,  814 

Dawson  v.  Danbury  Bank,  15  Mich.  489 

597.  599,  835b,  1439,  1441 
V.  Drake,  29  N.  J.  Eq.  383  1670 

V.  Drake,   30   N.   J.    Eq.    601 

1114,  1121,  1123 
V.  Egger,  97  Mo.  36  1745 

V.  Hayden,   67   III.    52 

662,  823,  1771a,  1921 
V.  Hoyle,   58  Ala.   44  1145 

V.  McCarty,  21   Wash.   314  462,  464 

V.  Overmyer,  141  Ind.  438  1055 

V.  Peter,   119  Mich.  274  36 

V.  Thorpe,  39  La.  Ann.  366  871 

V.  Vickery,  150  111.  398  1479a 

Day,  In  re,  34  Wis.  638  1535 

Day  V.  Atlantic  &c.  R.  Co.,  41  Ohio  St. 

392  592 

V.  Baldwin,  34  Iowa  380  1191 

V.  Bergen,  53  N.  Y.  404  1351 

V.  Brenton,    102   Iowa  482         524,  956a 
V.  Clark,  25  Vt.  397  456,  540,  557 

V.  Cole,   44    Iowa   452  1070 

V.  Cushman,  2  111.  475  1333 

V.  Davis,   101   Md.  259  1093 

V.  Ewen,  140  Ky.  498  1370 

v.  Goodbar,  69   Miss.   687  627 

V.  Gudgen,  L.  R.  2  Ch.  Div.  209     1604 
V.  Lyon,  11  N.  J.  Eq,  331  1669 

V.  M:ooney,  4  Hun   (N.  Y.)   134 

848,  871 
V.  New  Lots,  107  N.  Y.   148 

1351,  1683,  1684 
V.  Patterson,    18   Ind.    114 

762,  1396,  1621 
V.  Perkins,   2    Sandf.    Ch.    (N.    Y.) 

359  439,  441,  838,  845,  1466 

V.  Philbrook,  85  Maine  90  1280 


974 


GENERAL   TABLE   OF    CASES 


IReferences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §|  1443-1940.] 


Day 

V.  Seely,  17  Vt.  542  103 

V.  Shiver,   137  Ala.    185  91 

V.  Strong,  29  Hun   (N.  Y.)    505 

900,  981 
V.  Towns,  76  N.  H.  200  388 

V.  Wamsley,  33  Ind.  145  563 

V.  Wetherby,  29  Wis.  363  1397 

Dayton  v.  Dakin,  103  Mich.  65  1658 

V.  Dayton,  68  Mich.  437  1070 

V.  Dayton,    7    Bradw.    (111.)    136 

959,  1388,  1559 
V.  Dearholt,  85  Wis.  151  642a 

V.  Dusenbury,  25   N.  J.   Eq.   110 

1504,  1611,  1698 
V.  Melick,  32  N.  J.  Eq.  570  1506 

V.  Moore,  30  N.  J.  Eq.  543  642 

V.  Rice,  47  Iowa  429  680 

V.  Stahl,  132  Mich.  360  1070 

Day  &c.  Lumber  Co.  v.  Mack,  24  Ky. 

640  508,  510 

Deaderick  v.  Smith,  6  Humph.  (Tenn.) 

138  1608 

Deadman  v.  Yant,  230  III.  243  293,  324, 

335,  338,  340,  1144,  1154 
Deal  V.  Palmer,  72  N.  Car.  582  539 

De  Aldecoa  v.  Government,   13  Philip- 
pine 159  537a 
Dealey  v.  Lake  (Tex.  Civ.  App.),  131 

S.  W.  441  1815 

Dean  v.  Anderson,  34  N.  J.  Eq.  496 

164,  555,  556 

V.  Applegarth.  6S  Cal.  391  1179,  1182a 
V.  Biggs,  25   kun    (N.   Y.)    122  159 

V.  Coddington,  2  Johns.  Ch.  (N.  Y.) 

201  1467 

V.  De  Lezardi,  24  Miss.  424  524,  530 
V.  Gibson,  34  Tex.  Civ.  App.  508  515 
V.  Long,    122  111.  447  574 

V.  Millard,   1   R.   I.   283  786 

V.  Nelson,    10   Wall.    (U.    S.)    158 

1679,  1800 
V.  Phillips,    17   Ind.    406  1694 

V.  Ridgeway,  82  Iowa  757  351,  1176 
V.  Toppin,   130  Mass.    517  905 

V.  Walker,  107  111.  540       575,  741,  744, 
748,  752,  758,  759,  760,  760a,  762 
Deane  v.  Caldwell,  127  Mass.  242         1225a 
V.  Hutchinson,  40  N.  J.   Eq.   83 

436.  456,  457,  478,  505,  511 
Deans  v.  Gay,  132  N.  Car.  227  808 

Dearborn  v.  Dearborn,  9  N.  H.    117 

389,  668,  1278,  1289 

V.  Nelson,  61  N.  H.  249  953 
v.  Taylor,  18  N.  H.  153 

789,  804,  808,  882 

Deare  v.  Carr,  3  N.  J.  Eq.  513       953    1229 

Dearing  v.    Jordan    (Tex.    Civ.    App.), 

130  S.  W.  876  14,  110,  115 

V.  Watkins,   16  Ala.  20  522,  538 

Dearlove  v.   Hatterman,   102   111.   App. 

329  1377,  1383 

Dearman  v.  Trimmier,  26  S.  Car.   506 

616,  834,  836,  838,  1204 
Dearmond  v.  Dearmond,  10  Ind.  191  501 
Dearnaley  v.  Chase,  136  Mass.  288 

1678,  1853,  1902 
De  Arnaz  v.  Escandon,  59  Cal.  486  500 

Deas  v.  Thome,  3  Johns.  (N.  Y.)  544    1233 
Deason  v.  Taylor,  53  Miss.   697 

547,  574,  576,  739a 
Deavitt  v.   Judevine,   60  Vt.   695 

1092,  1621 
De  Barrera  v.  Frost,  39  Tex.  Civ.  App. 
544  115 

V.  Frost,  33  Tex.  Civ.  App.  580       1533 
De  Bartlett  v.  De  Wilson,  52  Fla.  497 

258,  278,  291,  1093 


Debbins  v.  Forster  (Mass.),  106  N.  E. 

1017  1696c 

DeBetz's  Petition,  9  Abb.  N.  Cas.   (N. 

Y.)  246  1383 

DeBlanc  v.  Dumartrait,  3  La.  Ann.  542 

462,  467 
De  Bouchout  v.  Goldsmid,  5  Ves.  211  129 
De  Bruhl  v.  Maas,  54  Tex.  464 

83a,  269,  279 
De  Butts  V.  Bacon,  6  Cranch   (U.  S.) 

252  1493 

De  Camp  v.  Crane,  19  N.  J.  Eq.  166      250 
De  Cazara  v.  Orena,  80  Cal.  132  1204 

De  Celis  v.  Porter,  65  Cal.  3  610 

Deck  v.  Whitman,  96  Fed.  873  1633 

Decker  v.  Boice,  83  N.  Y.  215 

479,  482,  791,  1435 
V.  Boice,  19  Hun   (N.  Y.)    152    . 

535,  608,  1751 
V.  Clarke,  26  N.  J.  Eg.  163  478 

V.  Gardner,   124  N.  Y.  334  1516 

V.  Leonard,   6   Lans.    (N.   Y.)    264 

244,  246,  808 
V.  Patton,  120  111.  464  1106,  1107 

V.  Wilson,  45  N.  J.  Eq.  772     627,  1121 
De  Condres  v.  Union  Trust  Co.,  25  Ind. 

App.   271  102 

De  Cottes  v.  Jeifers,  7  Fla.  284      930,  1434 
DeCunto  v.  Johnson,  18  Colo.  App.  220, 

1404,  1653 
Dederick  v.   Barber,  44   Mich.    19 

1177,  1431 
Dedman  v.  Earle,  52  Ark.  164  505 

Dedrick  v.  Den  Bleyker,  85  Mich.  475 

742,  1447a 
Deenng  v.  Boyle,  8  Kans.  525  112 

v.  Sellers,   102  Ind.  458  122a 

V.  Winchelsea,  1  Smith's  Lead.  Cas. 

in   Eq.    154  874e 

Deery  v.  Cray,  5  Wall.    (U.  S.)   795       498 
Deeter  v.  Crossley,  26  Iowa  180  990 

Deetien   v.    Richter,   33    Kans.   410 

586,  589 
Defiance    Mach.    Works   v.    Trisler,   2l 

Mo.  App.  69  436d 

De  Forest  v.  Farley,  62  N.  Y.  628 

1616,  1647,  1662 
v.  Farley,  4   Hun    (N.   Y.)    640 

1351,  1616 
V.  Hough,   13   Conn.  472  920 

De   France  v.    De   France,   34   Pa.    St. 

385  258,  312,  327,  330 

Degnan  v.  Farr,  126  Mass.  297  850 

De  Graff  v.  Thompson,  24  Minn.  452       160 
Degraffenreid    v.    Scruggs,    4    Humph. 

(Tenn.)   451  435 

De  Grant  v.  Graham,  1  N.  Y.  Leg.  Obs. 

75  1567 

De    Grauw   v.    Mechan,   48   N.    J.    Eq. 

219  630 

De  Greiff  v.  Wilson,  30  N.  J.  Eq.  435     1379 

De   Groot  v.    McCotter,    19   N.   J.    Eq. 

531  1179 

V.  Wilson,  63  Nebr.  423  1611a 

De  Haven  v.  Landell,  31  Pa.   St.  120 

1654,  1656 

V.  Musselman,   123   Ind.   62     1624,  1625 

v.  Williams,  80  Pa.  St.  480  959 

Dehring  v.  Beck,  146  Mich.  706  447 

Deininger   v.    McConnel,    41    111.    227 

521a,  534 
Deisch  v.  Moore,  97  Ark.  262  1080b 

Deisner   v.    Simpson,    72    Ind.   435  609 

De  Jarnette  v.    De   Giverville,   56  Mo. 

440  1792,  1800 

DeKay  v.    Hackensack    Water    Co.,   38 

N.  J.   Eq.    158  564 

Dela  V.   Stanwood,  61  Maine  51  1240 

v.  Stanwood,  62   Maine  574  1124 


GENERAL   TABLE    OP    CASES 


975 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Delabere  v.  Norwood,  3  Swans.  144n     1439 
Delabigarre  v.  Bush,  2  Johns.   (N.  Y.) 
r,'*^"  ^..,  "51,  1609 

De  Lacy  v.  Tillman,  83  Ala.  155  431a 

Delahay  v.  Clement,  4  III.  201  27 

V.  McConnell,   5   111.    156  1661 

Delaire  v.  Keenan,  3  Desaus.  (S.  Car.) 

De  Lancey  v.  Finnegan,  86  Minn.  255 

711,  870 
V.  Stearns,  66  N.  Y.   157 
^  ,      ,        ,  346,  460,  482,  611 

Deland  v.  Mershon,  7  Iowa  70       1226,  1434 
Delane  v.  Moore,  14  How.  (U.  S.)  253 
T^  ,  -  458,  474 

Delano  v.  Bennett,  90  111.  533 

„    .  15,  27,  58,  808 

V.  Smith,   206   Mass.   365 

„    .  35,  664,  689,  776 

V.  Smith,    142   Mass.    490 

9l5,  1175,  1191,  1211,  1214a 
V.  Wilde,  11  Gray  (Mfass.)  17    665,  1587 
Delaplaine    v.    Hitchcock,    6    Hill    (N. 
Y.)   14   .  1229 

V.  Lewis,   19  Wis.  476 
^  ^     ,  1397,  1402,  1404,  1407 

DeLashmutt  v.    Sellwood,   10  Ore.   319 
^  ,  47,  1425.  1436 

Delaunay  v.  Burnett,  4  Gilm.  (111.)  454  499 
De  Laureal  v.  Kemper,  9  Mo.  App.  77 
_   ,  817,  961,  989 

Delavergne  v.  Norris,  7  Johns.  (N.  Y.) 
^358  1504 

Delaware  Bank  v.  Jarvis,  20  N.  Y.  226 

1426 
Delaware,    Lackawanna   &c.    R.    Co.    v. 

Scranton,  34  N.  J.   Eq.  429  1350 

Delaware,  L.  &c.  R.  Co.  v.  Oxford  Iron 
Co.,  36   N.  J.    Eq.   452 

126c,  43?,  436,  444,  447,  452a 
Delaware  &c.  Canal  Co.  v.  Bonnell,  46 

Conn.   9  604,  736,  870,  871 

Delaware   &c.    Tel.   &c.    Co.    v.    Elvins, 

63  N.  J.  Eq.  243  671 

Delegal  v.  Delegal,  65  Fla.  190  1330 

De  Leon  v.  Higuera,  15  Cal.  483 

60,  65,  67,  166,  1406 
De  Leonis  v.  Hammel,  1  Cal.  App.  390 

538,  542 
V.  Walsh,   140  Cal.    175 

1044,  1095,  1112 

Delespine  v.  Campbell,  45  Tex.  628       1427 

V.  Campbell,  52  Tex.  4    822,  1215,  1701a 

De  Leuw  v.  Neely\  71  111.  473  1597 

De  L*Homme  v,   De  Kerlegand,  4  La. 

353  913 

Delisi  V.  Ficarrotta,   135  N.  Y.   S.   653 

1614a 
De  Lisle  v.  Herbs,  25  Hun  (N.  Y.)  485 

848,  868 
De  Long  v.  De  Long,  56  Wis.  514  389 

Delony  v.  George,  20  La.  Ann.  216       1441 
Delosh   V.    Delosh,    171    Mich.    175  586 

Delta  County  Land  &c.  Co.  v.  Talcott, 

17  Colo.  App.  316  987 

Demaray  v.   Little,    19   Mich.  244  1634 

V.  Little,   17   Mich.    386  1342 

Demarest  v.   Berry,    16   N.   J.   Eq.  481 

1121,  1458 
V.  Van  Denberg,  41  N.  J.  Eg,  63  642b 
V.  Wynkoop,   3  Johns.   Ch.    (N.  Y.) 

129     113,  114,  557,  559,  1144,  1151, 

1158,  1195,  1751,  1785,  1786,  1897 

Demaris  v.  Rodgers,  110  Minn.  49  746 

De  Martin  v.  Phelan,  47  Fed.   761  711 

Demerritt  v.  Batchelder,  28  N.  H.  533 

1204 
Demeter  v.  Wilcox,  115  Mo.  634 

468,  469,  472,  473 


De  Mey  v.  Defer,  103  Mich.  239  461 

Deming  v.  Comings,  11  N.  H.  474 

1077,  1243,  1258,  1266,  1269 
V.  Miles,  35   Nebr.   739 

504,  505,  517,  526 
V.  Moss,  40  Utah  501  119 

V.  State,   23    Ind.   416  495,  619 

Deming    Inv.    Co.    v.    Dickerman,    63 

Kans.   728  397 

Demond  v.  Crary,  9  Fed.  750     1709c,  1715 
De  Mott  V.  Benson,  4  Edw.  Ch.  (N.  Y.) 

297  346 

Demott  V.   Stockton  Paper  Ware  Mfg. 

Co.,  32  N.  J.  Eq.  124  833a 

Dempsey   v.    Bush,    18    Ohio    St.    376 

881,  1687 
V.  Dempsey,   61    Wash.   632 

318a,  324,  335 

V.  Johnson,   142  App.   Div.  226  774 

V.  McKenna,  18  App.  Div.  200  610 

Dempster  v.   West,   69    111.   613  1922 

Demuth  v.  Old  Town  Bank,  85  Md.  315 

824,  956,  1204 
Den  f.  Baldwin,  21  N.  J.  L.  395  682 

V.  Dimon,  10  N.  J.  L.  156  817,  973 
V.  Richman,  13  N.  J.  L.  43  467,  560 

V.  Roberts,  4  N.J.  L.  315  458 

V.  Stockton,  12  K  J.  L.  322  702,  719 
V.  Vanness,  10  N.  J.  L.  102  848,  1305 
V.  Wade,  20  N.  J.   L.  291  456 

V.  Watkins,  6  N.  J.   L.  445  458 

V.  Wright,  7  N.  J.  L.  175     14,  715,  716 
Denby  v.   Mellgrew,   58  Ala.    147 

18,  664,  1371,  1377 
Dendel  v.  Sutton,  20  Fed.  787  1423,  1438 
Dendy  v.  Waite,  36  S.  Car.   569 

1891,  1926b 
Dengler  v.    Fowler,   94   Nebr.    621 

588,  594 
Denholm  v.  Commercial  Bank,  1  U.  C, 

Q.  B.  369  773 

De  Nichols  v.  Saunders,  L.  R.  5  C.  P. 

589  773,  775 

De  Nieff  v.  Howell,   138  Ga.  248  103 

Denison  v.  Gambill,  81  111.  App.  170       838 

V.  League,   16  Tex.   399  1435 

Denison    University    v.    Manning,    65 

Ohio  St.   138  741 

Denison  &c.  Suburban  R.  Co.  v.  Smith, 

19  Tex.  Civ.  App.   114  52 

Denman  v.   Payne,   152  Ala.   342 

18,  889,  904 
Denn   v,   Wynkoop,   8  Johns.    (N.   Y.) 

168       .  951 

Dennerlein   v.    Dennerlein,    111    N.    Y. 

518  1646 

Dennett  v.   Codman,   158   Mass.   371 

1106,  1108 
Denning  v.    Smith,   3   Johns.    Ch.    (N. 

Y.;  332  1672 

Dennis  v.  Atlanta  Nat.  Bldg.  &c.  Assn., 
136  Fed.   539  560,  586 

V.  Burritt,    6    Cal.    670 

523,  603,  725,  1624 
V.  Hemingway,  Walker  (Mich.)   Ch. 

387  1223,  1342 

V.  Moses,   18  Wash.   537 

637,  670,  1611a,  1363 

V.  Tomlinson,  49  Ark.   568         711,  1096 

Dennison  v.  Allen,  4  Ohio  495  1355 

Denniston  v.  Potts,  19  Miss.  36     1420,  1421 

Dennistoun  v.    Potts,   26   Miss.    13  496 

Denny  v.  Ashley,   12  Colo.   165  1716 

V.  Dana,  2  Cush.  (Mass.)   160     110,  620 

V.  Graeter,  20  Ind.   20  1334,  1577 

V.  McCown,    34    Ore.    47        622a,  1709a 

De  Noble  v.  Gallardo  y  Seary,  223  U. 

S.   65  1214d 


976 


GENERAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.   1,  §§   1-663;  2,  §|  663a-1442c;  3,  §§   1443-1940.] 


Densmore  v.   Savage,   110  Mich.   27 

787,  812a 
Denston    v.    Morris,    2    Edw.     (N.    Y.) 

37  1502 

Denton  v.  Cole,  30  N.  J.  Eq.  244 

786,  806,  813,  817,  874,  874b 
V.  Duplessis,  12  La.  83  813,  826,  1372 
V.  Nanny,  8  Barb.    (N.  Y.)   618 

866,  1067,  1429,  1694 
V.  Nat.  Bank,   18  N.  Y.  S.  38 

1102,  1551,  1629 
V.  Ontario    County   Nat,    Bank,    150 

N.  Y.  126      1395,  1425,  1551,  1622 
V.  White,   26  Wis.   679  597 

Denver  B.  &  M.   Co.  v.   McAllister,   6 

Colo.   261  1726,  1773 

Denzler  v.  O'Keefe,  34  N.  J.  Eq.  361 

848,  857 
Depau  V.   Humphreys,  20  Mart.    (La.) 

1  659 

Depew  V.   Colton,   60   N.   J.   Eq.   454 

575,  703 

V.  Dewey,  2  T.  &  C.  515         1669,  1674 

De  Peyster  v.  Ferrers,  11  Paige  (N.  Y.) 

13  1387 

V.  Hasbrouck,   11   N.   Y.   582  97 

Deppen  v.  Bogar,  7  Pa.  Super.  Ct.  434    507 

Derby   Bank  v.   Landon,   3   Conn.    62 

950,  1567 
Dernuth  v.    Old  Town   Bankj   85    Md. 

315  956 

De  Roberts  v.  Stiles,  24  Wash.  611  1069 
Deroin  v.  Jennings,  4  Nebr.  97  305,  335 
De  Roux  V.  Girard,   105  Fed.  798  113 

Derrett  v.   Britton,   35  Tex.   Civ.   App. 

485  591 

Derrick  v.  Sams,  98  Ga.  397  65a 

Derscb  v.  Miller,  137  Ky.  89  487 

De    Ruyter    v.    St.    Peter's    Church,    2 

Barb.    Ch.    (N.   Y.)    655  124,  1400 

v.  Trustees,   2    Barb.    Ch.    (N.    Y.) 

555  589 

Desany  v.  Thorp,  70  Vt.  31  475 

De  Saussure  v.  Bollman,  7  S.  Car.  329  1436 
Deshautel  v.  Parkins,  1  Mart.   (N.  S.) 

(La.)   547  153 

Deshler  v.  Holmes,  44  N.  J.  Eq.  581  912 
Deskins   v.    Big    Sandy    Co.,    121    Ky, 

601  574 

Desky  v.  Booth,   16  Hawaii   506  1331a 

Desloge  v.   Ranger,   7   Mo.   327  279 

Des  Moines  Gas  Co.  v.  West,  50  Iowa 

16  126a 

Des  Moines  Nat.  Bank  v.  Harding,  86 

Iowa  153  90 

Des     Moines     Sav.     Bank     v,     Arthur 
(Iowa),    143    N.    W.    556  835b,  1220 

V.  Kennedy,    142    Iowa    272  537 

Desmond  v.  McNamara,  107  Wis.   126 

736,  738,  741,  750,  751 
Desot  V.  Ross,  95  Mich.  81  874d 

Despard  v.  Walbridge,   IS   N.  Y.   374 

241,  282,  309 
Despatch   Line   of   Packets  v.    Bellamy 

Mfg.   Co.,   12  N.  H.  205  444 

Dessart  v.  Bonynge,  10  Ariz.  37  98 

De   St.   Romes  v,   Blanc,  31   La.  Ann. 
48  514a 

V.  Blanc,   20   La.   Ann.   424 

605,  967,  1008 
De  Steagner  v.  Pittman,  54  Tex.  Civ. 

App.    316  196 

Detilfin  v.  Gale,  7  Ves.   583  1602 

Detroit  v.  Board  of  Assessors,  91  Mich. 
78    ^        .  636 

V.  Detroit     Bd.     of     Assessors,     91 

Mich.   78  36 

V.  Detroit  &c.  R.  Co.,  23  Mich.  173 

521a.  707 


Detroit 

V.  Mutual    Gaslight    Co.,    43    Mich. 
594  124 

Detroit    F.    &c.    Ins.    Co.    v.    Renz,    33 

Mich.  298  1342    1637 

Detroit  Ins.   Co.    v.  Aspinall,  48  Mich. 

238  877 

Detroit    Nat.    Bank    v.    Blodgett,    115 

Mich.  160  626 

Detroit  Sav.  Bank  v.  Galvin,  99  Mich. 
55  835b 

v.  Truesdail,    38   Mich.   430 

875,  1342,  1586 
Detroit  Steel  Cooperage  Co.  v.   Sisters- 

ville  Brew.  Co.,   195  Fed.  447  436d 

Detroit    &c.    R.    Co.    v.    Campbell,    140 

Mich.   384  154 

Detweiler  v.  Breckenkamp,  83  Mo.  45    1182 
V.  Holderbaum,  42   Fed.   337 

1396,  1409,  1414 
Detwilder  v.  Heckenlaible,  63  Kans.  627 

479,  964b 
Deusch  V.  Questa,  116  Ky.  474 

110  113  1393 
Denser  v.  Walkup,  43  Mo.  App. '625  '  357 
Deuster  v.   McCanus,    14  Wis.   307 

678a,  722,  723,  982,  1624,  1631 
Deutsch  V.  Haab,  135  App.  Div.  756  1905 
Devaynes  v.  Robinson,  24  Beav.  86  129 

De    Vendal    v.    Malone,    25    Ala.    272 

458,  527 
De  Vendell  v.  Doe,  27  Ala.   156  466 

V.  Hamilton,    27    Ala.    156  464,  465 

Devens  v.  Bower,  6  Gray   (Mass.)    126 

1273,  1287,  1294 
Devereaux  v.  Fairbanks,  52  Vt.  587  950 
Devereux  v.   Taft,  20  S.    Car.    555 

848,  871 
Devin  v.   Eagleson,  79   Iowa  269  1080 

v.  Hendershott,    32    Iowa    192  1769 

Devine  v.  Mortgage  Co.   (Tex.),  48  S. 

W.   585  768 

Devlin  v.  Collier,  53  N.  J.  L.  422 

43,  480,  804,  808 
V.  Murphy,    56   How.    Pr.    (N.    Y.) 

326  763 

V.  Quigg,  44  Minn.   534  612,  1807b 

V.  Shannon,  65   How.   Pr.    (N.   Y.) 

148  644 

Devore  v.  Woodruff,  1  N.  Dak.  143 

244,  258,  261,  263,  268,  278,  335 
Devries  v.   Squire,   55   Nebr.   438  1709a 

Devyr  V.   Schaefer,   55   N.  Y.   446  672 

De  Watteville  v.  Sims  (Okla.),  146  Pac. 

224  1406,  1481a 

Dewein   v.   Hooss,   237   Mo.    23  102a 

Dewey  v.  Brown,  2  Pick.  (Mass.)  387     1283 

V.  Brownell,    54   Vt.    441  1599 

V.  Ingersoll,  42  Mich.  17     530,  723,  725 

V.  Kimball,  89  Minn.  454 

537b,  537d,  S37e 
V.  Latson,  6  Cal.  609  771 

V.  Linscott,    20    Kans.    684  1670 

V.  Van    Deusen,    4    Pick.     (Mass.) 

19  1288 

Dewing  v.  Crueger,  7  Wash.   590 

824a,  830 

v.  Scribner,    53   Vt.    1  1427 

Dewitt  V.  Moulton,  17  Maine  418  488 

V.  Van  Sickle,  29  N.  J.  Eq.  209         843 

De  Witt  County  Nat.  Bank  v.  Mickel- 

berry,  244  111.   77  1064,  1576 

De  Witte  v.  Addison,  80  L.  T.  Rep.  (N. 

S.)  207  '^  538 

De  Wolf  V.    Capital   City  Ins.   Co.,    16 
Hun   (N.   Y.)    116  420 

V.  Haydn,  24  111.  525  971b 

V.  Johnson,  10  Wheat.    (U.   S.)   367 

660.  745,  1494 


GENERAL   TABLE   OE    CASES 


977 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


De  Wolf 

V.  Murphy,  11  R.  I.  630 

866,  1929,  1933,  1934,  1935 
V.  Sprague  Mfg.  Co.,  49  Conn.  283 

62,  65,  630a,  1445,  1769 

V.  Strader,  26  111.  225         293,  337,  511 

Dexter    v.    Arnold,    1    Sumn.    (U.    S.) 

109  1099,  1100,  1144 

V.  Arnold,  2  Sumn.   (U.  S.)   152       1171 

V.  Arnold,  2  Sumn.    (U.   S.)    108 

1105,  1116.  1120c,  1124,  1126,  1158 
V.  Berge,   76   Minn.   216  960,  964a 

V.  Dexter,  43  App.  Div.  268  119 

V.  Harris,  2  Mason   (U.   S.)   531         873 
V.  Long,  2  Wash.  St.  435  1473 

V.  Morrow,    76    Minn.    413  964 

V.  Shepard,    117    Mass.    480 

1838,  1873,  1874,  1879,  1885,  1892 
Dexter    Horton    Nat.    Bank    v.    Seattle 
Homeseekers'  Co.    (Wash.),  144  Pac. 
691  1709c 

Dey  V.  Allen,  77  N.  J.  Eq.  522  1688b 

V.   Dunham,   2  Johns.   Ch.    (N.   Y.) 

182  244,  457,  511,  548 

De  Yampert  v.  Brown,  28  Ark.  166       966a 
Deyermand  v.  Chamberlin,  22  Hun  (N. 

Y.)  110  738 

Dial  V.  Gary,  14  S.  Car.  572  960,  1389 

V.  Reynolds,  96  U.  S.  340         1439,  1440 

Diamond  v.  Dennison,  102  Minn.  302         84 

Diamond   Flint  Glass  Co.   v.   Boyd,   30 

Ind.  App.  485  199 

Diamond   State   Loan  Assn.  v.   Collins, 

4  Pen.    (Del.)    77  1637a 

Dias  V.  Merle,  4  Paige  (N.  Y.)  259 

1097,  HOC 
Dibrell  v.  Carlisle,  51  Miss.  785  118 

Dick  V.  Balch,  8  Pet.   (U.  S.)   30  525 

V.  Franklin    F.    Ins.    Co.,    10    Mo. 

App.    376  397,  409,  412,  420 

V.  Mawry,  17  Miss.  448  817 

V.  Moon,  26  Minn.  30     881,  1459,  1887 
V.  Truly,   1   Sm.  &  M.   Ch.    (Miss.) 

557  726 

Dickason  v.  Dawson,  85  111.  53  715 

V.  Eby,  73  Mo.   133  198 

V.  Williams,    129   Mass.    182 

736,  736a,  752,  870 

Dicker  v.  Angerstein,  24  W.  R.  844       1900 

Dickerman  v.  Burgess,  20  111.  266  1333 

V.  Lust,  66  Iowa  444       1064,  1427,  1441 

Dickerson  v.    Bankers*  L.   &   Inv.    Co., 

93    Va.   498  644,  745,  1494 

V.  Bowers,  42  N.  J.  Eq.  295       466,  506 

V.  Hayes,    26    Minn.    100 

1743,  1807d,  1813 
V.  Powell,  21  Ga.   143  1331 

V.  Simmons,   141   N.   Car.   325 

1063,  1095 
V.  Small,   64  Md.   395  1840,  1842 

V.  Tillinghast,  4  Paige  (N.  Y.)  215     460 
V.  Uhl,  71  Mich.  398  1439 

V.  Wenman,   35   N.   J.   Eq.   368         1630 
V.  Winslow,   97   Ala.  491  1922a 

Dickey  v.  Gibson,  121  Cal.  276  1414 

V.  Goertner,  146  N.  Y.  S.  264    244,  1612 
V.  Henarie,  15  Ore.  351  465 

V.  Lyon,  19  Iowa  544  589 

V.  Permanent    Land    Co.,    63    Md. 

170  907 

V.  Thompson,  8  B.  Mon.   (Ky.)   312 

1620,  1626,  1627 
Dickinson   v.   Dickinson,   59   Vt.    678 

391,  394 
V.  Duckworth.    74   Ark.    138  1048 

V.  Lamoille    Co.    Nat.    Bank,    12    Fed. 

747  1436 

V.  McLane,    57   N.    H.    31  83a 

V.  Shee,  4  Esp.   67  1088 

62 — Jones  Mtg. — Vol.  III. 


Dickson  v.  Chorn,  6  Iowa  19  731,  981 

V.  Hunter,  29  Grant's  Ch.    (U.  C.) 

73  444 

V.  Loehr,   126  Wis.  641  1444 

V.  Stewart,    71    Nebr.    424 

305,  332,  1052a 
V.  Todd,    43    111.    504  583 

Diedricks  v.  Stronach,  9  Wis.  548         1321 
Diefenbach  v.  Vaughan,  116  Ala.   150 

134a,    1876 
Diefendorf  v.  House,  9  How.  Pr.    (N. 

Y.)    243  1674 

Diehl  V.   Stine,   1   Ohio   Cir.   Ct.   515        512 
Dierkes  v.  Wideman,  143  Mich.  181 

249,    617 
Dietrich  v.  Deavitt,  81  Vt.  160         81a,  168 
V.  Hutchinson,    73    Vt.    134 

97,    110,    113 
V.  Lang,    11    Kans.    636  1462 

Dietrick  v.   Bayhi,  23   La.  Ann.   767     1606 
Diilie  V.   Thompson    (Tex.   Civ.   App.), 

88   S.   W.    381  189 

Diaby   V.   Jones,    67    Mo.    104 

323,    339,    556,    1898 
Diggle  V.  Boulden,  48  Wis.  477  1562 

Diggs    V.    Fidelity    &c.    Co.,    112    Md. 

50  364,    365 

Digman  v.   McCollum,  47   Mo.   372 

529,    541 
Dignowity  v.  Lindheim  (Tex.  Civ.  App.), 

109    S.    W.    966  138a 

Dikeman  v.   Arnold,  78  Mich.  455  500 

V.  Puckhafer,    1    Abb.    Pr.    (N.    S.) 

(N.  Y.)   32  518 

V.  Taylor,   24   Conn.    219  142 

Dilger  V.  Palmer,  60  Iowa  117     1620,  1632 
Dilke  V.  Douglas,   5   Ont.  App.   63 

958,  966,  987 
Dill    V.    Bowen,    54    Ind.    204  105 

V.  Satterfield,    34    Md.    52 

826,    1787,    1789 

V.  Vincent,    78    Ind.    321  1665 

Dillaway  v.   Butler,    135   Mass.   479  566 

V.  Peterson,   11   S.   Dak.   210       735,  742 

Dillaye  v.   Commercial  Bank,  51   N.   Y. 

345  542 

DiUivan  v.  German  Sav.  Bank   (Iowa), 

124  N.  W.  350  743,  743a,  1635,  1681 

Dillman  v.  Will  County  Nat.  Bank,  138 

111.  282  1610,   1693 

Dillon   v.    Barnard,   21    Wall.    (U.    S.) 

430  126c,   772a 

V.  Brown,    11    Gray    (Mass.)    179        800 

V.  Byrne,  5  Cal.  455  470,  604a,  927a 

V.  Dillon,    24    Ky.    L.     781        326,    332 

V.  Kauffman,  58  Tex.  696  874d 

V.  Shugar,   73   Iowa  434  843 

Dillow  V.  Warfel,  71  Iowa  106  874d 

Dills   V.   Jasper,   33    111.   262 

637,   1637,   1639,  1648 
Dime  Sav.  Bank  v.  Crook,  29  Hun  (N. 

Y.)     671  1483 

Dimick  V.   Grand   Island   Banking  Co., 

37    Nebr.    394  1347,    1599 

Dimmit  County  v.  Oppenheimer  (Tex.), 

42    S.    W.    1029  1793a 

Dimon  v.   Bridges,  8  How.  Pr.   16         1481 

V.  Dimon,   10  N.  J.   L.    156  813 

V.  Dunn,    15    N.    Y.    498  S24,    1481 

Dimond,   In   re,    14   Pa.    St.    323  163 

Dimond  v.  Enoch,  Add.   (Pa.)   356  244 

V.  Manheim,    61    Minn.    178  1922 

Dingley  v.    Bank   of   Ventura,    57    Cal. 

467  193 

Dingman   v.    McCollum,   47   Mo.   372       574 

v.  Randall,    13    Cal.    512  862,    927a 

Dings    v.    Parshall,    7    Hun    (N.    Y.) 

522  874b,  895,  1064,  1380,  1813a 


978 


GENERAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Di  Nola  V.  Allison,  143  Cal.  106  583 

Dinsmore    v.    Racine    &c,    R,    Co.,    12 
Wis.    649  157 

V.  Savage,    68    Maine    191 

1095,   1112,    1504 
,.  Wescott,    25    N.    J.    Eq.    302 

1324,  1412 
Dircks   v.    Logsdon,    59    Md.    173 

848,   88Sa,   868,   873,    1782 
Dishman    v.    Frost    (Tex.    Civ.    App.), 

140  S.  W.  358  208 

Dishmore  v.    Tones,    1    Coldw.    (Tenn.) 

555  547 

Dispeau  v.   First   Nat.    Bank,   24   R.    I. 

508  1052a 

Disque  V.   Wright,  49  Iowa  538 

491a,    515,    518,    524 
District    of    Columbia    v.    Metropolitan 

R.  Co.,  8  App.  D.  C.  322  1203 

Dittman  v.   Iselt   (Tex.   Civ.  App.),   52 

S.  W.  96  205 

Ditton  V.   Hart,   175   Ind.   585  923 

Diven  V.  Johnson,  117  Ind.  512  294 

Divoi;   V.   Atwood,  41    N.    H.   446 

1294,  1312 
Dix  V.  Van  Wyck,  2  Hill  (N.  Y.)  522  644 
Dixfield  V.  Newton,  41  Maine  221  808 
Dixie  Grain  Co.  v.  Quinn  (Ala.),  61  So. 

886  S24 

Dixon  V.   Caldwell,   15   Ohio   St.  412       542 
V.  Clayville,    44    Md.    573 

822,  824a,  1701a 
V.  Cuyler,  27  Ga.  248 

617,  618,  1331,  1414 

V.  Ewart,    3    Meriv.    321        1793a,    1908 

V.  Hayes,    171   Ala.   498  1146 

V.  Hill,  5   Mich.  404  555,  556 

V.  Hunter,    57    Ind.    278  479,    814 

V.  Muckleston,  L.  R.  8  Ch.  155  182 

V.  Parker,  2  Ves.  Sen.  219  284 

Doak  V.  Reynolds,  58  Nebr.  393  1611a 

Doan  V.  Holly,  25   Mo.  357  1710 

V.  Holly,  26  Mo.   186  1710 

Dobbin  v.  Hewett,  19  La.  Ann.  513       657 

Dobbins  v.   Parker,  46  Iowa  357  351 

Dobbs   V.    Lilley,   86   Kans.    513  1414 

V.  Niebuhr,   3    N.    Y.    S.    413  1616 

Dobschuetz  v.  Holliday,  82  111.  371  440 

Dobson  V.   Land,   8   Hare  216 

118,  419,  420,   1135 
V.  Racey,  8  N.  Y.  216  1881 

V.  Racey,    3    Sandf.    Ch.     (N.    Y.) 

60  1906 

Dock  V.  South  Brooklyn  Saw  Mill  Co., 

6   Civ.   Proc.    (N.    Y.)    144      1442a 

Doctor  V.  Smith,  16  Hun  (N.  Y.)  245    1439 

Dodd  V.  Averill,  7  App.  Div.    (N.  Y.) 

290  626 

V.  Bartholomew,  44  Ohio  St.   171       162 

v.  Doty,    98     111.     393  526,     555 

v.  Lee,   57   Mo.    App.    167  583 

V.  Parker,   40   Ark.    536  456,   539 

Dodds  v.  Snyder,  44  111.  53 

621,  622,  1632 
Dodge  v.  Allis,  27  Minn.  376       1600,   1668 
V.  Birkenfeld,  20  Mont.  115  481a 

V.  Brewer,   31   Mich.   227 

332,    900,    1053,    1088,    1916 
V.  Briggs,  27   Fed.   160  582 

V.  Clark,  39  N.   H.  243  1309 

V.  Crandall,   30  N.  Y.  294  1513 

V.  Davis,  85   Iowa  77  597 

V.  Freedman's  Savings  &c.  Co.,  106 

U.  S.  445  1329,  1709 

V.  Fuller,   2    Flip.    (U.    S.)    603        1086 
V.  Fuller,  28   N.   J.    Eq.    578  1441 

V.  Gallatin,    130    N.    Y.    117  810a 


Dodge 

V.  Hamburg-Bremen    F.     Ins.     Co., 

4   Kans.    App.    415  406 

V.  Hollinshead,   6   Minn.   25  500 

V.  Kennedy,  93  Mich.  547  1055a 

V.  Kinzy,    101    Ind.    102  113 

V.  Manning,  19  App.  Div.  29  842,  844 
V.  Omaha  &c.  R.  Co.,  20  Nebr.  276  708 
V.  Potter,  18  Barb.   (N.  Y.)   193 

505,    S08,    518,    739a,   740a 
V.  Silverthorne,    12   Wis.   644 

136,   176,    177,   179,    1698 
V.  Tulleys,    144   U.    S.   451 

635,   1606,   1924a 
V.  Wellman,    1   Abb.   App.    (N.    Y.) 

512  .      164 

Dodson  V.  Clark,  49  Mo.  App.  148    989 

V.  Clark,  38  Mo.  App.  150        990 

V.  Lomax    (Mo.),  21   S.   W.   25  98 

Dodsworth  v.  Sullivan,  95  Minn.  39  84 

Doe  v.    Bumham,   31   N.   H.   426  616 

V.  Fox,  3  U.  C.  Q.  B.  134  757 

V.  Giles,   5   Bing.  421  672 

V.  Littlefield,  99  Maine  317     1094,   1095 

V.  McLoskey,   1   Ala.   708 

790a,    804,    808,    953,    1204 
V.  McNab,  5  U.  C.  Q.  B.  289  672 

V.  Mainby,    10   Q.   B.    473  773 

V.  Reeves,   10  Ala.    137  459 

V.  Robinson,  24  Miss.  688  1771,  1771a 
V.  Tunnell,  1  Houst.  (Del.)  320  58 
V.  Vallejo,  29   Cal.  385  1464,   1575 

V.  Vandewater,  7  Blackf.  (Ind.)  6  496 
V.  Williams,   5  Ad.  &  El.  291  703 

Doerner    v.    Nieberding,    3    Ohio    Dec. 

519  501 

Doescher  v.   Spratt,  61   Minn.  326 

166,  242,  388,  468 
Doherty  v.  Stimmel,  40  Ohio  St.  294  559 
Dohm   v.    Haskin,   88   Mich.    144 

495,    787,    1742,    1773,    1906 
Dolan  V.  Kehr,  9  Mo.  App.  351  943 

V.  Midland   Blast  Furnace   Co.,    126 

Iowa   254  1055,    1095 

Dolbear  v,   Norduft,  84  Mo.  619  1787 

Dole  V.  Thurlow,  12  Mete.  (Mass.)  157    474 
Dolinski  v.  First  Nat.  Bank  (Tex.  Civ. 

App.),    139    S.    W.    1  195 

Doll  V.  Hollenbeck,  19  Nebr.  639  1493 

Dollahite  v.  Orne,  2  Sm.  &  M.  (Miss.) 

590  201 

Dollar  Savings  Bank  v.   Burns,  87  Pa. 

St.   491  736a,   740,  865a 

Dollins  V.  Lindsey,  89  Ala.  217  1526a 

Dolman  v.  Cook,  14  N.  J.  Eq.  56     575,  626, 
660,  663,  736,  745,  1493,  1498 
Dolph  V.  Barney,  5  Ore.  191  500 

Domestic    Bldg.    Assn.    v.    Nelson,    172 

111.   386  1620,   1621 

Domville  v.  Berrington,  2  Y.  &  C.  723  1635 
Don  V.  Warner,  28  Nova  Scotia  202  444 

Donaho    v.    Bales    (Tenn.),    59    S.    W. 

409  678,    1670 

Donahue  v.  Chase,   139  Mass.  407 

899,    1123,    1276 
V.  Hubbard.    154    Mass.    537  1929 

V.  Mills,  41  Ark.   421  539 

V.  Parkman,    161    Mass.    412  1866 

V.  Quackenbush,  62  Minn.  132  922 

Donald    v.    Beals,    57    Cal.    399 

504,    516,    560 
v.  Hewitt,    33    Ala.    534 
„       .,  162,    163,    166,    178 

Donaldson  v.  Benton,  4  Dev.  &  B.   (20 
N.  Car.)   435  901 

V.  Grant,  15  Utah  231 

479,    791,    814,    817,    1360 


GENERAL   TABLE    OF    CASES 


9?9 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  S§  663a-1442c;  3,  §§  1443-1940.] 


Donaldson 

V.  State  Bank,  16  N.  Car.  103  460 

V.  Wilson,    79    Mich.    181  964 

V.  Wilson,    60    Mich.    86  964 

Donalson  v.  Thomason,  137  Ga.  848       494 

Doniphan    Lumber    Co.    v.    Wenzel,   94 

Ark.   149  1906 

Donley  v.  Hays,  17  S.  &  R.  (Pa.)  400 

817,   821,   822,   1621,    1701a 
Donlin  v.  Bradley,  119  111.  412  824,  972 

Donnan    v.    Intelligencer    Printing    &c. 

Co.,   70  Mo.    168  65 

Donnell  v.   Donnell,   86  Maine  518  396 

V.  Wylie,    85    Maine    143  817 

Donnelly  v.   Rusch,   15   Iowa  99  1425 

V.  Simonton,  7  Minn.   167  37 

V.  Simonton,   13    Minn.    301 

^  727,    976,   983 

Donnels   v.    Edwards,   2    Pick.    (Mass.) 

617  135,    704 

Donnington   v.    Meeker,    11    N.    J.    Eq. 

362  634,    647,    788,    832 

Donohue  v.  Chase,  130  Mass.  137  1853 

Donovan  v.  Boeck,  217  Mo.  70 

258,  260,  261,  265,  275,  279,  329 
V.  Erie  R.   Co.,   77   Misc.    548  592 

V.  National   Life   Ins.    Co.,   255    111. 

349  1333 

V.  Smith   (N.  J.  Eq.),  88  Atl.   167 

1065,  1080a,  1084 
Doody  V.  Higgins,  9  Hare  Append.  32    1398 
V.  Pierce,    9    Allen    (Mass.)    141 

886,    904,    1100,    1104 
Dooley    v.    Potter,    146    Mass.    148 

87,  1070,   1134 
V.  Potter,   140  Mass.   49 

952,  1074,  1276,  1290,  1306,  1309 
V.  Smith,  13  Wall.  (U.  S.)  604  901 
V.  Villalonga,  61  Ala.   129  1414 

V.  Va.    F.    Ins.    Co.,   2    Hughes    (U. 

S.)   482  1233 

V.  Walcott,    4    Allen    (Mass.)    406 

544,   586 

Doolin  V.  Ward,  6  Johns.   (N.  Y.)   194  1677 

Doolittle  V.  Beary,  2  Phila.  (Pa.)  354       463 

V.  Cook,   75   111.   354  460,   523,   530, 

586,  593,  723,  1624 

V.  Gookin,   10  Vt.   265  1442 

V.  Lewis,    7    Johns.     Ch.     (N.    Y.) 

45         960,   1767,   1775,   1785,   1786, 
1787,  1897 
V.  Nurnberg,  27  N.  Dak.  521 

1182,  1352a,  1459,  1496 
V.  Naylor,   2   Bosw.    (N.    Y.)    206       760 
Dooly  V.    Eastman,  28  Wash.   564  1463 

Doom  V.  Holmes,  9  Kans.  App.  520  99 

Doran  v.  Dazey,  5  N.  Dak.  167  541,  550 
Doremus  v.  Dunham,  55  N.  J.  Eq.  511  1474 
Doris   V.   Story,    122   Ga.    611  164a,   172 

Dorkray  v.   Noble,  8  Maine'  278 

787,  808,  896,  1088 

Dorn  V.    Bissell,   180   111.   73  1466 

V.  Colt,    180    111.    397  1384 

V.  Lewis,   77   111.  App.   221  1578 

Dorr   V.    Dudderar,    88    111.    107 

144,    433,    453,    684,    687,    721 
V.  Hunter,    183    111.    432  637 

V.  Leach,   58   N.    H.    18  1305 

V.  Meyer,   51    Nebr.   94  460 

V.  Peters,   3    Edw.    (N.   Y.)    132 

748,    751 
V.  Steichen,    18   Minn.    26  585 

Dorrah    v.    Hill,    73    Miss.  ,  787  874e 

Dorrell    v.   Johnson,    17    Pick.    (Mass.) 

263  1273 

Borrow  v.  Kelly.  1  Dall.  (Pa.)  142  537 
Dorsch   V.   Rosenthal,  39   Ind.   209         1469 


Dorsey    v.    Campbell,    1    Bland    (Md.) 
356  1663 

V.  Dorsey,    30   Md.    522  1340,    1800 

V.  Gassaway,   2   Harris  &  J.    (Md.) 

402  907 

V.  Hall,    7    Nebr.    460  136,    190 

V.  Omo,  93  Md.  74  1923,  1923a 

Dorsheimer  v.   Rorback,   23   N.   J.   Eq. 

46  1414 

Dose  V.    Bank   of   Woodburn,   58   Ore. 

529  1093 

Doss  V.   Ditmars,   70   Ind.   451 

606,   822,   1699,   1700,   1701 
Doswell  V.  Adler,  28  Ark.  82  627 

V.  Buchanan,  3  Leigh  (Va.)   365 

476,  528,  55« 
Doten  V.   Hair,   16  Gray   (Mass.)    149 

1251,    1276.   1285 
Dothan  Guano   Co.   v.  Ward,   132   Ala. 

380  324,  992 

Doton  V.  Russell,  17  Conn.  146  22,  664,  889 
Dotson   V.    Merritt,    141    Ky.    155  574 

Dotterer  v.  Freeman,  88  Ga.  479     624,  634 
V.  Pike,   60  Ga.   29    •  542 

Doty   V.    Norton,    133   App.    Div.    106 

245,  264,  265,  335,  808,  1094,  1095 
V.  Oriental   Print   Works,   24    R.    I. 

102  771 

V.  Oriental    Print    Works    Co.,    28 

R.   I.    372  126c 

V.  Trustees,    12    Ky.    L.    964  1337 

V.  Whittlesey,  1  Root  (Conn.)   310  1569 
V.  Wilder,    15    111.    407  1613,    1903 

V.  Wilson,  14  Johns.    (N.  Y.)   378       611 
Doub  V.    Barnes,    1    Md.    Ch.    127  644 

Doubleday    v.    Kress,    50    N.    Y.    410 

791,   964a 
Dougherty     v.     Kercheval,     1     A.     K. 
Marsh.    (Ky.)    52  674 

V.  Kubat,    67    Nebr.    269 

1055,  1063,  1072,  1075 
V.  Linthicum,  8  Dana  (Ky.)  194  467 
V.  McColgan,  6  G.  &  J.   (Md.)  275 

72,  252,  257,   279,   281,  299, 
681,  779,  1127 
V.  Murphy,  10  Phila.   (Pa.)    509       1709c 
V.  Randall,    3    Mich.    581 

786,  787,  804,  817 

Doughty  V.  Owen  (N.  J.  Eq.),  19  Atl. 

540  429a,  436,  444,  446 

V.  Van    Horn,    29    N.    J.    Eq.    90       400 

Douglas  V.   Chatham,  41   Conn.  211  384 

V.  Gould,   52  Cal.   656  136 

V.  Miller,    102  App.   Div.   94  460 

V.  Patrick,  3  T.  R.  683  1088 

V.  Shumway,   13   Gray   (Mass.)   498    145 

V.  Souther,  52  111.   154  1414 

V.  Stetson,    159    Mass.    428  946 

V.  Wallace,    11    Ohio   42  939 

Douglass  V.   Bishop,   27   Iowa  214         1072, 

1395,    1405,    1406,    1409,    1680 

V.  Blount,  22  Tex.   Civ.   App.   493     202 

V.  Cline,    12    Bush    (Ky.)    608 

31,  452,  772,   1516 
V.  Culverwell,    3    Gif.    251  275 

V,  Douglass    Bagging    Co.,    94    Mo. 

226  989 

V.  Durin,   51   Maine  121 

700,    787,    796,    809,    1388 
V.  McCrackin,  52  Ga.  596  583 

V.  Miller,    102   111.   App.    345  1597 

V.  Moody,  80  Ala.   61 

258,  265,  275,  286,   329,  335 
V.  Peele,    Clarke    (N.    Y.)    563 

525,   534,    535 
V.  Reynolds,    7    Pet.    113  367 

V.  Satterlee,  11  Johns.    (N.  Y.)    16     959 


980 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Douglass 

V.  Thomas,    103   Ind.   187  1502 

V.  Thompson,    35    Nev.    196  774 

V.  Wells,   18   Hun    (N.   Y.)    88 

755,   757,   763a,   764 
V.  Woodworth,  51  Barb.  (N.  Y.)  79  1052 

Douglass'  Appeal,  48  Pa.   St.  223^^^     ^^^^ 

Douthit  V.  Hipp,  23  S.  Car.  205     1395,  1655 
V.  Nabors,  133  Ala.  453  1876,  1922 

Douthitt  V.  Farrell,  60  Kans.  195  1179 

Dove  V.  Dove,  2  Dick.  617  1663 

Dover  v.  Kennerly,  38  Mo.  469     1873,  1903 
V.  Kennerly,    44    Mo.    145  1912 

Dovey's  Appeal,   97    Pa.    St.    153  583 

Dow    V.    Bradley,    110    Maine    249 

1041,  1053,  1339 
V.  Chambcrlin,    5    McLean    (U.    S.) 

281  244,  246,  1321 

V.  Memphis    &c.    R.    Co.,    20    Fed. 

260  771,  823,  1521 

V.  Memphis  &c.   R.    Co.,   124  U.   S. 

652  670 

V.  Moor,   59  Miine  118  1269,   1270 

v.  Updike,    11    Nebr.    95  635,    1606 

Dowden  v.  Wilson,  71  111.  485       805,  1469a 

Dowe  V.  Schutt,  2  Denio  (N.  Y.)  621 

641,   832 
Dowell  V.   Mitchell,   82  Ky.   47  500 

Dowdy  V.   Blake,   50  Ark.   205  874 

Dowle  V.   Neale,   10  W.   R.   627  9 

Dowling  V.    Hannant,    78   Mich.    115      1667 
V.  Hudson,   14   Beav.   423  1526 

V.  McCall,   124  Ala.   633  198 

Downard  v.   Groff,  40  Iowa  597 

697,  780,  1658 

Downer  v.  Button,  26  N.  H.  338  817 

V.  Fox,  20  Vt.   388  848,  878 

V.  Miller,    15    Wis.    612     874e,   877,  967 

V.  Wilson,    33    Vt.    1  869 

Downes  v.  Grazebrook,  3  Mer.  200 

1876,    1878,    1883 
v.  Wenninger,  207   N.   Y.   286  165S 

Downey    v.    Moriarty,    81    Conn.    442 

1326,    1574 
v.  Tharp,  63  Pa.   St,   322  843 

Downing  v.   Blair,   75   Ala.   216 

18,    461,    500 
V.  Glen  Rock  Oil  Co.,  207  Pa.  455 

478,   511,   515 
V.  Hill,    165    Mich.    559  968 

V.  Le  Du,  82  Cal.  471       474,  1443,  1465 
V.  Palmateer,   1   Mon.    (Ky.)   64 

1222,  1337,  1563,  1711 
V.  State,  61  Tex.  Cr.  App.   519  817 

V.  Sullivan,    64    Conn.    I  22 

V.  Woodstock  Iron  Co.,  93  Ala.  262 

279a,   330,  335 

Downs  V.  Allen,  10  Lea  (Tenn.)   652  1537a 

V.  Hopkins,  65  Ala.   508  1114,  1876 

V.  Sooy,   28   N.   J.    Eq.    55  1195 

Dows  V.  Congdon,  16  How.  Pr.  (N.  Y.) 

571  1076 

Doxey  V.  Western  State  Bank,  113  111. 

App.  442  966 

Doying    V.    Chesebrough    (N.    J.    Eq.), 

36  Atl.   893  267,  272 

Doyle  V.  Coburn,  6  Allen  (Mass.)   71    1286 

V.  Howard,    16   Mich.   261       1829,    1904 

V.  Lord,    64    N.    Y.    433  142 

V.  Mellen,   15  R.   I.   523 

65,  672,   703,   1211 
V.  Peerless  Petroleum  Co.,  44  Barb. 

(N.    Y.)    239  528 

V.  Ringo,  180  Ind.  348       263,  340,  1095 
V.  Stevens,    4    Mich.    87  523,    586 

V.  Teas,   5   111.   2Q2  546,    552,    553 


Doyle 

V.  Wade,    23    Fla.    90  466,    557 

v.  Wagner,  108  Minn.  443       537a,  537g 
V.  West,  60  Ohio  St.  438  1228 

V.  White,  26   Maine  341     345,   365,   367 
Dozier  v.   Farrior   (Ala.),  65   So.  364 

1038,  1048,  1095,  1161,  1672, 

1857,  1897 

V.  Mitchell,  65  Ala.   511  634,   1122, 

1123,   1126,  1127,   1128,  1134,   1876 

Drake  v.  Bray,  29  N.  J.  Eq.   1036         1629 

V.  Crowell,  40   N.  J.   L.   58  584 

V.  Paige,     52    Hun    292  459 

V.  Paige,  127  N.   Y.   562     136,  459,  607 

V.  Reggel,   10  Utah  376       511,  524,  541 

V.  Rhodes,    155   Ala.   498 

1831,    1839,    1883 
V.  Root,    2    Colo.    685  21,    58 

V.  Sherburne,    57    Ark.    563  680 

Drakford  v.   Turk,   75   Ala.   339  1322 

Drane  v.  Gunter,   19  Ala.  731  1774 

V.  Newsom,   73   Miss.   422  604a 

Draper  v.  Ashley,  104  Mich.  527  874d,  877 
V.  Bryson,  26  Mo.   108  464 

V.  Charter   Oak   F.    Ins.   Co.,  2  Al- 
len  (Mass.)    569  399 
V.  Davis,    104   U.    S.    347 

1801a,  1813,  1817a 
V.  Draper,   71    Hun    349  244 

V.  Horton,    22    R.    I.    592  74 

V.  Jackson,    16   Mass.    480  135 

V.  Mann,  117  Mass.  439  1215,  1227 

V.  Rice,    56    Iowa    114  964 

Draude    v.    Rohrer    Mfg.    Co.,    9    Mo. 

App.  249  491,  523 

Drayton   v.    Chandler,   93    Mich.    383     1773 
V.  Marshall,     Rice     Eq.     (S.     Car.) 

373  1194,  1414 

Drebing  v.   Zahrt    (Ind.   App.),   104   N. 

E.    46  1060 

Dreiske   v.    People's    Lumber    Co.,    107 

111.    App.   285  441 

Dresbach  v.    Stein,  41   Ohio   St.  70     1506a 
Dresser   v.    Missouri    &c.    R.    Construc- 
tion Co.,  93   U.   S.   92  788 
Drew  V.   Carroll,   154  Mass.   181  65 
V.  Drum,  44   Mo.  App.  25                    475 
V.  Harman,    5    Price    319                       1100 
V.  Kirkham,  8  Nebr.  477          1347,  1612 
V.  Lockett,    32    Beav.    499            881,    883 
V.  Morrill,    62    N.    H.    565                      680 
v.  Power,   1    Sch.   &  Lef.    182           1143 
V.  Rust,    36    N.    H.    335           848,    1281 
v.  Smith,   7   Minn.    301                          1548 
Drewery  v.    Columbia  Amusement  Co., 

87   S.   Car.   445  463,  609 

Drexel  v.  Miller,  49  Pa.   St.  246  1355 

Drexler  v.   Tyrrell,    15    Nev.    114  619 

Drey  v.  Doyle,  99  Mo.  459       544,  547,  557 
Dreyfus  v.   Hirt,  82   Cal.   621  589 

Dreyfuss  v.  Giles,  79  Cal.  409  1222 

Driffil   V.    Goodwin,   23    Grant   Ch.    (U. 

C.)    431  563 

Driggs  V.   Simson,  3  Thomp.  &  C.   (N. 

Y.)    786  974 

Drinan  v.   Nichols,   115   Mass.   353         1826 
DriskiU  V.   Rebbe,  22   S.  Dak.  242  664 

Driver  v.  Hudspeth,  16  Ala.  348  189,  205 
Drovers*  Deposit  Nat.  Bank  v.  New- 
grass,  147  N.  Y.  S.  4  170 
Druke  v.  Heiken,  61  Cal.  346  817 
Drum  v.  Bryan,  145  Ala.  686  1151a 
Drumm  Com.  Co.  v.  Core,  47  Tex.  Civ. 
App.  216  198 


GENERAL   TABLE    OF    CASES 


981 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Drummer  v.  Smedley,  110  Mich.  466       365 

Drummond  v.  Richards,  2  Munf.  (Va.) 

337  677,  1225 

V.  St.  Albans,  5  Ves.  Jun.  433   1120 

V.  Sant,  L.   R.   6  Q.   B.   763  1155 

Drumright  v.   Aitchison,   65    Fla.    510   1052a 

Drury  v.  Briscoe,  42  Md.   154  604a 

V.  Clark,  16  How.  Pr.   (N.  Y.)  424 

1404,  1407,  1410,  1412,  1473 
T.  Foster,  1  Dill.    (U.   S.)   460  500 

V.  Foster,   2   Wall.    (U.    S.)    24     83,  90 
V.  Hayden,    111    U.    S.   223  761b 

V.  Henderson,    143    111.    315  1193 

V.  Holden,    121    111.    130      •        740,    748 
V.  Morse,    3    Allen    (Mass.)    445 

790a,  812,   1300 
V.  Tremont  Imp.  Co.,  95  Mass.  168 

748,  750,  766,  769 
V.  Wolfe,  134  111.  294  650,  651 

Dryden  v.  Hanway,  31  Md.  254  281 

V.  Stephens,  19  W.  Va.  1 

1641,   1830,   1895,   1898,   1915 
Dry  Dock  v.  Hicks,  5  McLean  (U.  S.) 

Ill  134a 

Drysdale  v.  Mace,  2   Sm.  &  G.  225         578 
D.   S.  B.  Johnston  Land  Co.  v.  Mitch- 
ell (N.   Dak.),    151    N.   W.  23  1784 
Dubois  V.  Bowles,  30  Colo.  44       434,  1080 
V.  Bowles,    55    Colo.    312  1325 
V.  First    Nat.    Bank,   43    Colo.   400 

357,  364,  365,  367,  367a,  375,  376, 

377,  612,  1325 

V.  Kelly,   10  Barb.    (N.   Y.)    496       431a 

V.  Martin,    71    Nebr.    577  1587 

V.  Schaffer,  23   N.  J.   Eq.  401  970 

V.  Van  Valen,  61  N.  J.  Eq.  331       102a 

V.  Wilson,  21   Mo.  213  609 

Dubois'  Appeal,  38  Pa.  St.  231         800,  817 

Du    Bose   V.    Kell,   90    S.    Car.    196 

103,  515,  531 

V.  Young,    10    Ala.    365  517 

Dubs  V.   Dubs,   31   Pa.   St.    149  866 

Dubuque  v.  Miller,  11  Iowa  583  124 

Dubuque  Nat.  Bank  v.  Weed,  57  Fed. 

513  241 

Duck  V.    Wilson,   19   Ind.    190     1218,    1334 
Ducker  v.  Belt,  3  Md.   Ch.   13  1439 

Duckham  v.  Smith,  5  T.  B.  Mon.  (Ky.) 

372  898 

Duckwall  V.  Kisner,  136  Ind.  99  1625 

Duclaud  V.  Rousseau,  2  La.  Ann.  168 

32,  1654 
Duclos  V.  Walton,  21  Ore.  323  267,  271 
Ducros  V.  Fortin,  8  Rob.  (La.)  165  604 
Dudenhofer  v.  Johnson,  144  Ind.  631  1479a 
Dudley  v.   Bergen,  23   N.  J.   Eq.  397 

970,  1498 
V.  Buckley,  68  W.  Va.  630  264,  265 
V.  Cadwell,   19  Conn.   218 

22,   804,   805,   810,   813,    889 
V.  Collier,  87  Ala.  431  117,  134a 

V.  Congregation,    138   N.   Y.  451      1709a 
V.  Hurst,   67    Md.    44 

429a,    446,   447,   453 
V.  Nickerson,    214   Mass.    274  163 

V.  Third    Order,    65    Hun   21 

1709,    1709a 
V.  Witter,    46    Ala.    664 

547,    551,    572,    585 

Duecker  v.  Goeres,  104  Wis.  29  1204,  1721 

Duell  V.  Leslie,  207  Mo.  658  257,  258, 

260,  264,  265,  267,  269,  271,   1060 

Duerden  v.    Solomon,   33   Utah  468 

258,  264,  278,  279,  316 


Duester  v.   McCamus,   14  Wis.   307         530 
Duesterberg  v.  Swartzel,  115  Ind.  180 

1334,    1654 
Duff  V.   McDonough,    155   Pa.   St.    10     589 
V.  Wilson.    69    Pa.    St.    316  777 

Duff's  Appeal,   10  Sad.    (Pa.)   483 

670a,  708,  784 
Duffus    V.     Howard     Furnace     Co.,    8 

App.  Div.    567  433a 

Duffy  V.  Calvert,  6  Gill   (Md.)   487       1790 
V.  Insurance    Co.,    8    Watts    &    S. 

(Pa.)    413  114 

V.  McGuiness,    13    R.    I.    595 

848,    858,    868,   869,   871 
V.  Shirden,    139    App.    Div.    755 

537d,   537e 
V.  Smith,   132  N.  Car.  38       1923,  1923a 
Dufphey    v.    Frenaye,    5    Stew.    &    P. 

(Ala.)    215  495,    556 

Dugan  V.   Lewis,  79  Tex.  246  661 

v.  Lyman  (N.  J.  Eq.),  23  Atl.  657 

604,  964,  964a 
V.  Trisler,    69    Ind.    553  628 

V.  Vattier,  3   Blackf.    (Ind.)   245 

555,    556 
Dugdale   v.    Robertson,    3    Jur.    N.    S. 

687  1178 

Duggan  V.   Colorado   Mtg.   &c.   Co.,   11 

Colo.    113  124b 

Dugger  V.   Collins,   69   Ala.   324  82 

V.  Dugger,   84  Va.   130  1898 

Duhe,  Succession  of,  41  La.  Ann,  209    1606 

Duke  V.  Chandler   (Ala.),  39   So.  567     990 

V.  Clark,    59   Miss.    465  538 

V.  Culpepper,  72   Ga.   845  60 

V.  Markham,  105   N.   Car.   131  128 

V.  Reed,  64  Tex.   705 

673,   674,   715,    716 
V.  State,    56    Ark.    485  703,    1211a 

V.  Story,   116   Ga.   788  1204 

V.  Strickland,    43    Ind.    494  151 

Dukes  V.  Jones,  6  Jones  L.    (N.  Car.) 
14  511,   513 

V.  Turner,    44    Iowa    575 

190,    199,   207,    1074,    1449 
Dulaney  v.   Willis,   95   Va.   606  168 

Dulany  v.  Tilghman,  6  Gill  &  J.  (Md.) 

461         .  521a 

Dulin  V.  Hunter,  98  Ala.  539  482,  483 

Duly    v.    Brooks,    30    Mo.    515  496 

Dumell  V.  Terstegge,  23  Ind.  397  1454 

Dummer  v.   Smedley,   110  Mich.  466 

367,  1137 
Dumond  v.  Church,  4  App.  Div.  194  1440 
Dumont  V.  Taylor,  67  Kans.  727  953,  1466 
Dunavant  v.   Caldwell  &c.   R.   Co.,   122 

N.   Car.   999  609 

Dunbar  v.   Starkey,   19  N.  H.   160  665 

Dunbar's  Estate,  In  re,  51  Pa.   Super. 

Ct.    216  275 

Dunbrack  v.   Neall,  55  W.  Va.   565         469 

Duncan  v.  American  Standard  Asphalt 

Co.,  26  Ky.   L.    1067  1654 

V.  Cobb,  32  Minn.  460  1193 

v.  Dodd,  2  Paige  (N.  Y.)  99    1640,  1676 

V.  Drury,  9  Pa.  St.  332  848 

V.  Finn,    79   Iowa   658  748 

V.  Gilbert,  29   N.  J.  L.  521  615 

V.  Helm,   22    La.    Ann.    418       656,   657 

V.  Hodges,     4     McCord     (S.     Car.) 

239  90 

V.  Home  Co-Op.   Co.,  221  Mo.  315 

101,  1614a,  1669,  1915 
V.  Hough  (Tex.),  27  S.  W.  945       1777b 


982 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Duncan 

V.  Johnson,  13  Ark.   190  555 

V.  Louisville,  13   Bush   (Ky.)    378 

201,  822,  834,  839 
V.  Manchester  &c.  Water  Works,  8 

Price    697  167 

V.  Matula    (Tex.),  26   S.   W.  638       589 

V.  Miller,  64  Iowa  223       379,  460,  464, 

474,  489,  545,   571,  611,  838 

V.  Smith,  31  N.  J.  L.  325 

848,   865a,  868,  870,  871 
Duncombe  v.  Hansley,  3  P.  Wms.  333 

1098,  1414 
Dundas  v.  Bowler,  3  McLean   (U.   S.) 

397  823 

Dundee    Harbor   v.    Dougall,    1    Macq. 

H.  L.  C.  321  1203 

Dundee  Mtg.   &c.   Ins.   Co.  v.   Horner, 

30  Ore.  558  1201,  1204 

Dundee  Naval  Stores  Co.  v.  McDowell, 

65   Fla.   15  1413,  1588 

Dungan  v.  American  Life  Ins.  &c.  Co.,. 

52  Pa.  St.  253  458 

Dunham    v.    Cincinnati    &c.    R.    Co.,    1 
■  Wall.    (U.    S.)    254 

126c,  152,  154,  158,  1859 
V.  Cudlipp,  94  N.  Y.  129  641,  832 
V.  Dey,,15   Johns.    (N.   Y.)    554 

538,  548,  574 

■    V.  Doremus,   55   N.   J.   Eq.    511       1442o 

V.  Earl,   Fed.   Cas.   No.  4149  124b 

-     V.  Isett,   15  Iowa  284  160 

•  V.  Jackson,  6   Wend.    (N.   Y.)   22     1107 
V.  Minard,   4  Paige    (N.   Y.)    441       915 

•  V.  Steele  Packing  Co.,  100  Mich.  75 

606,  814 

V.  Woodworth,   158  111.   App.  486       609 

Dunklee  v.  Adams,  20  Vt.  415  395 

V.  Cratie,   103  Mass.   470  487,  609 

Ounkley  v.   Van   Buren,   3   Johns.   Ch. 

(N.  Y.)    330  72,   950,   1709a,   1711 

Dunlap  V.  Hedges,  35  W.  Va.  2&7 

1521,  1524 
V.  Shanklin,  10  W.  Va.  662  193,  198 
V.  Wilson,  32  111.  517  1061,  1395,  1410 
V.  Wiseman,  2  Disney  (Ohio)   398 

651,  653,  1141 

V.  Wright,  11  Tex.   597  1861 

Dunlop  V.  Avery,  24  Hun  (N.  Y.)  509    400 

'  V.  Avery,  89  N.  Y.   592  400 

•  V.  Mulry,  40  Misc.  131  1643,  1644 
Dunman  v.  Coleman,  59  Tex.  199  167 
Dunn  V.  Burke,  139  111.  App.  12             343 

V.  Dunn,  42  N.  J.  Eq.  431  845 

V.  Evans,    139   Ga.   741  103 

V.  Herbs,  10  N.  Y.  S.  34  1675a 

V.  Hunt,    76    Minn.    196  1095 

V.  McCoy,   150  Mo.   548 

1875,  1906,  1907 
V.  Oettinger,   148   N.   Car.   276 

711,    1876,    1884 
V.  Olney,   14  Pa.   St.  219  1504 

V.  Raley,   58   Mo.    134  166,    168 

V.  Rodgers,  43  111.  260       738,  748,  1333 
V.  Seymour,   11   N.  J.   Eq.   278  842 

V.  Tillery     79    N.    Car.    497       771,   776 
Dunning  v.  Finson,  46  Maine  546  720 

v.  Gaige,    137    Mich.    122  1067 

V.  Leavitt,   85   N.  Y.   30  746,   754 

V.  McDonald,   54  Minn.    1 

1789,  1832,  1839,  1843 
V.  Ocean  Nat.  Bank,  61  N.  Y.  497 

1695,    1931 

V.  Reese,    7    Kulp    (Pa.)    201  548 

Dunphy  v.  Riddle,  86  111.  22  870,  871 


Dunshee  v.  Parmelee,  19  Vt.  172  924 

Dunsmuir    v.    Port    Angeles    Gas    &c. 

Co.,  30  Wash.  586  358 

Dunstan  v.   Patterson,   2   Ph.    341  863 

Dunton  v.   McCook,   93   Iowa  258  665 

v.  Sharpe,    70    Miss.    850        774,    1177, 
1659,    1861,   1862,    1880 
Dunwell  v.  Bidwell,  8  Minn.  34      456,  462 
Dupee  V.  Rose,   10  Utah  305 

53,    62,    1769,    1773 
V.  Salt  Lake  &c.  Co.,  20  Utah  103  1360 
Du  Pont  V.  Northern  Pac.  R.  Co.,   18 

Fed.    467  124c 

Dupree  v.    Estelle,    72   Tex.    575  324 

V.  Frank    (Tex.),    39    S.    W.    988      582 
Dupuy    V.    Dashiell,    17    La.    60  514a 

Duran   v.   Ayer,   67   Maine    145  1141 

Durand  v.   Lord,   115    111.    610  583 

Durant  v.  Crowell,  97  N.  Car.  367 

547,  1464,  1516,  1521,  1527 
V.  Duchesse  D'Auxy,   107  Ga.  456 

153,  679 
Durante  v.  Eannaco,  65  App.  Div.  435  876 
Durbin  v.  Fisk,  16  Ohio  St.  533  835b 

Durden  v.   Whetstone,   92  Ala.  480 

1864,  1868,  1876,  1880 
Durett  V.  Whiting,  7  T.  B.  Mon.  (Ky.) 

547  1711 

Durfee  v.  Knowles,  SO  Hun  601 

84,    501,   943 
Durgin  v.  Busiield,  114  Mass.  492 

824,  836 
Durham  v.  Bischof,  47  Ind.  211 

757,  763,  763a,  764 

v.  Chapin,   30   App.   Div.    148  1709a 

v.  Craig,   79   Ind.    117  387,  460, 

558,  581,  726,  870,  883a,  1472 

V.  Stephenson,  41  Fla.  112  78a 

Durkee  v.  Chambers,  57  Mo.  575  827a 

V.  Nat.  Bank,  36  Hun  (N.  Y.)   565    461 

v.  Stringham,  8  Wis.   1  136,   176a 

Durland  v.  Durland,  62  Nebr.   813 

1347,    1471 

V.  McKibbin,  5  Nebr.  (Unoff.)  47  1611a 

Durley  v.  Davis,   69  111.   133  1051 

Durling  v.  Hammar,  20  N.  J.  Eq.    220    705 

V.  Stillwell,  74  N.  J.   Eq.  697  1688 

Durm  V.  Fish,  46  Mich.  312 

982,    1796,   1857,   1858 
Duroe  v.  Stephens,  101  Iowa  358 

1479a,  1574 
Durrell   v.   Farwell    (Tex.),   27   S.   W. 

795  1849a 

Durrence  v.   Northern  Nat.   Bank,   117 

Ga.   385  517 

Durrett  v.  Whiting,  7  T.  B.  Mon.  (Ky.) 

547  1586 

Durst  V.   Daugherty,  81  Tex.  650 

574,  576 
Duryea  v.  Mackejr,  151  N.  Y.  204  102 
Duryee   v.    Linsheimer,    27    N.    J.    Eq. 

366  1505 

Dusenbery  v.  Bidwell,  86  Kans.  666 

258,  324,  1052a 
Dusenbury  v.  Hulbert,  2  Thomp.  &  C. 

(N.   Y.)    177,  501,   536 

V.  Hulbert,    59    N.    Y.    541        471,    560 

Dutch  V.   Boyd,  81   Ind.   146  66 

Dutcher  v.    Hobby,   86   Ga.    198  874a 

Dutchess    County    Mut.     Ins.     Co.     v. 

Hachfield,   73   N.   Y.   226  572 

Dutro  V.  Kennedy,  9  Mont.  101      436,  436c, 

439,  444,  453,   1654,   1657 

Dutton  V.   Aurora,    114   111.    138  636 

V.  Cotton,    10   Iowa    408  1773 


GENERAL   TABLE   OF    CASES 


983 


[References  are  to  Sections.— Vols.  1,  §§  l-663j  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Button 

V.  Ives,   5   Mich.   515 

351,  485,  488.  834,  842,  848,  956 
V.  McReynolds,  31  Minn.  66  464,  465 
V.  Merritt,  41  Mich.  537  889,  1630 
V.  Northeastern  Mut.  Fire  Ins.  Co., 

29    N.    H.    153  422 

V.  Warschauer,  21  Cal.  609 

20,    58,   587,   589,   591,  674 
Duty  V.   Graham,   12  Tex.  427     1207,  1214 
Duval  V.  Bibb,  4  Hen.  &  M.  (Va.)  113  556 
V.  Covenhoven,    4    Wend.    (N.    Y.) 

561  495 

V.  McLoskey,    1   Ala.   708  352,  664, 

804,  1228.  1322,  1395,  1396,  1420 
V.  Planters'  &c.  Bank,  10  Ala.  636 

711,  712 

V.  Wilmer,   88   Md.   66  586 

Duvall  V.  Speed,  1  Md.  Ch.  Dec.  229    1648 

Duval's  Appeal,    38   Pa.    St.    112  129 

Dwelle    V.    Blackshear    Bank,    115    Ga. 

679  1866,    1868 

Dwen  V.  Blake,  44  111.  135       172,  176,  262, 
266,  293,  335,  337,  342 
Dwenger  v.   Branigan,  96  Ind.  221 

468,    472 
Dwight  V.   Lenz,   75   Minn.   78  964 

V.  Phillips,  48  Barb.  (N.  Y.)  116 

1667,  1751,  1893,  1905 
V.  Scranton    &o.     Lumber    Co.,    82 

Mich.  624  877a 

V.  Webster,  32   Barb.    (N.   Y.)    47 

76,   1471 
Dwinel   v.   Perley,   32   Maine    197 

787,   817,   818 

Dwinell   v.   Holt,   76   Vt.    413  1580 

Dwyer    v.    Rohan    (Mo.    App.),    73    S. 

W.   384  1880 

V.  Woulfe,    39   La.    Ann.    423  838 

Dybda!  v.  Fagerberg,  102  Minn.  130    1060a 

Dye  V.    Forbes,   34   Minn.    13  549,  608 

V.  Giou,  6  Ohio  Dec.  623  1401 

V.  Mann,  10  Mich.  291      881,  1188,  1472 

Dyer  v.   Clark,    5   Mete.    (Mass.)    562 

119,  123,  569,  1063 
V.  Dean,  69  Vt.  370  788,  850,  1490 
V.  Homer,  22  Pick.  (Mass.)  253  630 
V.  Jacoway,  76  Ark.  171  387,  883a 
V.  Kopper,  59  Vt.  477  1663 

V.  Shurtleff,    112    Mass.    16S 

1106,   1821,   1844,   1876a,  1878 

V.  Toothaker,    51    Maine   380    889,    1339 

Dyett  V.  Central  Trust  Co.,  140  N.  Y. 

54  109 

V.  Pendleton,  8  Cow.    (N.  Y.)   727  1502 

Dykes  v.  McCoung,  74  Ga.  382  1442b 

Dyson   v.    Simmons,    48   Md.    207 

168,  458,  495,  522 
Dzialynski  v.  Bank,  23  Fla.  346  113 


E 


E.  A.  Beall  Co.  v.  Weston,  83  S.  Car. 

491  136,  137 

Eacho   V.   Cosby,   26   Grat.    (Va.)    112     353 
Eads  V.  Thompson,   107  111.  87  762 

Eagan  v.  Engeman.  125  App.  Div.  743    856 
Eagle    Beneficial    Society's    Appeal,    75 

Pa.    St.   226  901 

Eagle    Fire   Co.   V.   Lent,   6   Paige    (N. 

Y.)    635  1439,   1440,    1445,   1589 

Eagle  F.  Ins.  Co.  v.  Cammet,  2  Edw. 

Ch.  127  1401,  1414 

V.  Pell,  2   Edw.   Ch.    (N.   Y.)    631 

929,   1080,   1134,   1719a 
Eagle  Horseshoe  Co.,  In  re,  163  Fed. 

699  447 


Eagle  Woollen   Mills  Co.   v.   Monteith, 

2    Ore.    277  128 

Eakin  v.  Shultz,  61  N.  J.  Eq.   156 

612,   760,  983 
Eakle   v.    Hagan,    101    Md.    22  1447a 

Fames  v.   Hardin,   111   111.   634  335 

V.  Woodson,    120   La.    1031 

274,    275,   297a,    328,    329 
Eargle  v.   Lorick,    55    S.   Car.   431  953 

Earf  V.  Clute,  2  Abb.  Dec.   (N.  Y.)   1 

616,    835b 
V.  David,  21  Hun  (N.  Y.)  527  1223 

Earle    v.    Barnard,    22    How.    Pr.    (N. 
Y.)    437  1412 

V.  Blanchard,    85    Vt.    288  1045 

V.  Burch,    21    Nebr.    702  190 

V.  Fiske,    103    Mass.    491  474 

V.  Sunnyside    Land    Co.,    150    Cal. 

214  163,   606,    1184,    1576 

Earll  V.  Stumpf,   56  Wis.   50  1376 

Early  v.  Burtis,  40  N.  J.  Eq.  501      439,  446 

V.  Flannery,  47  Vt.   253  410 

Earnest  v.   Hoskins,    100  Pa.   St.   551 

838,    842 
Easley  v.  Tarkington,  5  Baxt.   (Tenn.) 

592  771 

East  V.  New  Orleans  Ins.  Co.,  76  Miss. 
697  406 

V.  Pugh,   71   Iowa   162  557 

East  Boston  &c.  R.   Co.  v.  Eastern  R. 
Co.,  13  Allen   (Mass.)   422 

124a,  124b,  161a 
V.  Hubbard,  10  Allen   (Mass.)   459  124a 
Eastburn    v.    Kirk,    2    Johns.    Ch.    (N. 

Y.)    317  1603 

Easter  v.  Severin,  64  Ind.  375      65,  99,  489 

Eastern      Banking      Co.      v.      Robbins 

(Nebr.).   149  N.   W.  779  1719,  1719a 

v.  Seeley,    55    Nebr.    660  1181 

Eastern    Milling    &c.    Co.    v.    Eastern 

Milling  &c.   Co.,   125   Fed.    143  400 

Eastern  Trust  &c.  Co.  v.  American  Ice 

Co.,  14  App.  D.  C.  304  771,  1329 

East  Greenwich   Sav.  Inst,  v,  Kenyon, 

20.  R.  L   110  138b 

V.  Shippee,  20  R.  I.  650  1688a 

Eastham    v.    Hunter,    98    Tex.    560         597 

East   India   Co.   v.   Atkyns,    1    Comyns 

347  1039,  1042 

Eastman  v.  Batchelder,  36  N.  H.  141 

388,  392 
V.  Foster,  8  Mete.    (Mass.)    19 

142,  146,  387,  436,  726,  822,  822a, 

881,  883a,  1204,  1701a 

V.  Landon,   17   Wash.   48  919,  957 

V.  Little,   114   111.    124  1052a 

V.  Thayer,  60  N.  H.  408     713,  1095,  1349 

v.  Turman,  24  Cal.  379  1434 

Easton  v.  German-American  Bank,  127 

U.  S.  538  1880 

V.  Lindego,  3   Nebr.    (Unoff.)   786    1220 

V.  Montgomery,    90  -Cal.    307  712 

V.  Pickersgill,    55    N.    Y.    310 

1597,    1649 
V.  Woodbury,  71   S.  Car.  250 

359,  892,   1684 
East  Tennessee  &c.  R.  Co.  V.  Frazier, 

139   U.    S.   288  124c 

East  Texas  F.   Ins.  Co.  v.   Clarke,  79 

Tex.  23  426 

Eaton  V.  Boissonault,  67  Maine  540 

74,  1141 
V.  Copeland,    17   Wis.   218  991 

V.  Dewey,  79  Wis.  251     113,   113a,   129 
V.  Eaton,    68    Mich.    158  988a,    1012 

V.  Green,   22    Pick.    (Mass.)    526 

244    300    325 
V.  Jaques,  Dougl.    (3d  ed.)   45*5    12',  785 


984 


GENERAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §|  653a-1442c;  3,  §§   1443-1940.] 


Eaton 

V.  Knowles,   61   Mich.   625  824a 

V.  McCall,    86    Maine    346  1444 

V.  Nason,    47    Maine    132  114 

V.  Simonds,  14  Pick.   (Mass.)  98 

666,  1067,  1132 

V.  Tallmadge,  22   Wis.   526       680,   1654 

V.  Truesdail,    40    Mich.    1  1174 

V.  White,    18   Wis.    517  138 

V.  Whiting,   3    Piclc.    (Mass.)    484        62, 

244,   271,   664,   701,  938,    1675 

1767,  1769 

Eaton  E.  Co.  v.   Hunt,  20  Ind.  457 

1734,    1769 
Eau  Claire  Nat.  Banlc  v.  Chippewa  Val- 
ley  Bank,    124   Wis.    520  1515 
Eaves  v.   Estes,   10  Kans.   314 

431,    436,   436b,   445 
Ebelharr  v.  Tennelly,   118  Ky.  43  665 

Ebensburg  Bldg.  &c.  Assn.  v.  West- 
chester Fire  Ins.  Co.,  28  Pa.  Super. 
Ct.   341  408a 

Ebersole  v.    Rankin,    102   Mo.   488  582 

Ebert   v.    Gerding,    116   111.   216        877,  878 
V.  Hanneman,  69  Misc.  223   1645,   1719a 
Eby  V.  Lovelace,  4  Ky.  L.  449  65a 

Eccles  V.  Herrick,   15  Colo.  App.  350       74 
V.  Timmons,   95   N.    Car.   540  1646 

Eccleston  v.  Clipsham,  1  Saund.  153       356 
Eck  V.   Hatcher,  58  Mo.  235  547 

V.  Swennumson,  73  Iowa  523  1134 

Eckel  V.  Eckel,  49  N.  J.   Eq.   587  1512 

Eckels   V.    Stuart,    212    Pa.    161  609 

Eckerson    v.     Vollmer,     11     How.     Pr. 

(N.    Y.)    42  1420 

Eckert  v.  McBee,  27  Kans.  232 

260,  264,  265,  267 

V.  Phillips,  4  Pa.  Co.  Ct.  514  1709 

Eckford  V.   Berry,   87  Tex.   415  321a 

V.  De   Kay,   8   Paige    (N.   Y.)    89        326 

Ecklund  v.   Willis,   44   Nebr.    129  1611a 

Economy  Bldg.  Assn.  v.  Hungerbuckler, 

93    Pa.    St.    258  910 

Eddy  V.  Hawkeye  Ins.  Co.,  70  Iowa 
472  422 

V.  Kimerer,  61  Nebr.  498       1587,   1611a 
V.  London  Assur.  Corp.,  143  N.  Y. 

311  413a,  413b 

V.  Moulton,    13    R.   I.    105  866 

V.  Smith,  13  Wend.   (N.  Y.)   488     1935 
V.  Traver,    6   Paige    (N.    Y.)    521 

879,     881 
V.  Winchester,  60  N.  H.  63  1383a 

Ede  v.  Knowles,  2  Y.  &  Coll.  172  181 

Edes    V.    Hamilton    Mut.    Ins.    Co.,    3 

Allen    (Mass.)    362  422 

Edgar  v.   Beck,   96   Mich.   419       822,   1742 

V.  Golden,    36    Ore.    448  1500 

Edge  V.  Worthington,  1  Cox  Ch.  211       183 

Edgecombe    Park    Co.    v.    Finney,    121 

Ind.  320  .  1340,  1641,  1670 

Edgell   V.    Hagens,    53    Iowa  223  626 

V.  Ham,   93   Fed.   759  1808 

V.  Stanford,  3  Vt.  202 

804,    805,    1295,    1361 

Edgerton  v.   McRea,   6  Miss.    183  1095 

V.  Young,  43  111.  464  581,  814,  817, 

820,  848,  870,  871,   1512,  1567 

Edgington  v.   Hefner,  81   111.   341  984 

Edie  V.  Applegate,  14  Iowa  273  1692a 

Edinburgh    Am.    Land    Mort.    Co.    v. 

Latham,  88  Ind.   88  874e 

V.  Noonan,  11  S.  Dak.  141  964a 

V.  Peoples,  102  Ala.  241  634 

Edington  v.  McLeod,  87  Kans.  426 

353,   926a 


Edler  v.  Clark,  51  Fed.   117  463 

V.  Hasche,    67    Wis.    653  742,    1713 

Edmands   v.    Mutual    Safety    Fire   Ins. 

Co.,   1   Allen   (Mass.)    311  422,  426 

Edmondson  v.  Welsh,  27  Ala.  578  1635 

Edmonston  v.  Carter,   180  Mo.  515  65 

v.  Wilbur,    99    Minn.    495        607a,    917 

Edmunds   v.    Leavell    (Ky.),    3    S.    W. 

134  500 

Edrington   v.    Harper,    3    J.    J.    Marsh. 

(Ky.)   353       31,  244,  246,  258,  260,  278 
Edsell  V.   Buchanan,  2   Ves.   Jun.    83 

1166,    1173 
Edson   V.    Munsell,    10    Allen    (Mass.) 

557  1193 

Edwards  v.   Barwise,   69  Tex.   84 

508,    523,    571 
V.  Bender,    121    Ala.    77  489 

V.  Bodine,  26  Wend.    (N.  Y.)    109 

1500,   1502,   1815 
V.  Bond,    105    Ark.    314  287,    335 

V.  Bowden,  99  N.  Car.  80  65a,  626 
V.  Davenport,  20  Fed.  756  874c 

V.  Dwight,  68  Ala.  389  360,  1081 

V.  Farmers'    Fire    Ins.    &c.    Co.,    21 

Wend.   (N.  Y.)   467  674,  893 

V.  Fitzhugh,  18  N.  Mex.  424  1350a 
V.  Grand,  121  Cal.  254  504,  505,  508 
V.  Hall,   79   Va.    321  328 

V.  Hall,    93    111.    326  168 

V.  Haverstick,    53    Ind.    348  283 

V.  McKernan,    55    Mich.    520 

460,  476,  477,  523,  541 

V.  Missouri  &c.  R.  Co.,  82  Mo.  App. 

96  556,  592 

V.  Montgomery,    26    Okla.    862 

586,   710 
V.  Sanders,    6    S.    Car.    316  1635 

V.  Scruggs,  155  Ala.   568  162 

V.  Taliafero,  34  Mich.   13  102 

V.  Thom,  25   Fla.   222 

84,  459,  495,  501,  502,  604,  987 
V.  Thompson,  71   N.   Car.   177 

189,  586,  587,  589,  1512 
V.  Thostenson,  64  Iowa  680  743 

V.  Trumbull,   50   Pa.    St.    509 

179,  185,  187,  253,  511,  513 
V.  Wall,  79  Va.  321  279a,  318,  324,  335 
V.  Weil,   99   Fed.    822  605,  927a 

V.  Woodbury,  3  Fed.  14  669 

V.  Wray,   11  Biss.    (U.  S.)   251  702 

Edward's    Estate,    In    re,    11    Ir.    Ch. 

367  1043 

Edwards  &c.  Lumber  Co.   v.  Rank,   57 

Nebr.   323  431,  436b 

Eells  V.  Holder,  12  Fed.  668  797,  1389 

Efiinger  v.  Hall,  81  Va.  94       548,  552,  586 
Egan  V.  Buellesbach,  116  App.  Div.  306 

1642,  1644 

V.  Engeman,   125  App.   Div.   743         857 

v.  Fuller,    35    Minn.    515  611 

Ege  v.  Watts,  55  Pa.   St.  321  906 

Egerton  v.  Jones,  102  N.  Car.  278         310 

V.  Jones,  107  N.  Car.  284  310 

Eggborn  v.  Smith,  114  Va.  745  1654 

Eggeman  v.  Eggeman,  37  Mich.  436       604a 

V.  Harrow,  37   Mich.  436  628,  967 

Eggert  V.  Beyer,  43  Nebr.   711 

479,  480,  481a,  814,  956 
Eggleston  v.  Morrison,  84  111.  App.  625 

748,  762 
V.  Morrison,  185  111.   577  1709a 

V.  Watson,    53    Miss.    339  65a,  489 

Eglauch  V.  Labadie,  Rap.  Jud.  Que.  21 

C.  S.  481  279 

Ehert  v.  Chapman,  8  Baxt.  (Tenn.)  27    250 


GENERAL   TABLE   OF    CASES 


985 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Ehle  V.  Brown,  31  Wis.  405 

465,  467,  560,  586,  589,  590,  1412 
V.  Looker  (Mich.),  148  N.  W.  378 

264,  266 
Ehleringer  v.  Moriarity,  10  Iowa  78  1652 
E.  H.  Ogden  Lumber  Co.  v.  Busse,  92 

App.   Div.   143  689 

Elirgott  V.  Forgotston,  17  N.  Y.  S.  381    643 
Ehrman  v.  Alabama  Mineral  Land  Co., 

109  Ala.  478  743,  849,  1907,  1920 

Ehrsam  v.   Smith,  61   Kans.    699  1051a 

Eichelberger  v.   Gitt,   104  Pa.   St.  64 

192,  193 
V.  Harrison,  3  Md.  Ch.  39  1340 

Eidlitz  V.  Lancaster,  40  App.  Div.  446    1531 
Eidson  v.   Huff,  29  Grat.    (Va.)   338 

538,  557 
Eikelman  v.  Perdew,  140  Cal.  687  60 

Eiland  v.  Radford,  7  Ala.  724  324 

Eiseman  v.   Gallagher,  24  Nebr.   79 

305,  335,  339,  342a,  548,  552,  808 
Eisenberg  v.  Albert,  40  Ohio  St.  631       942 
V.  Gallagher,  32   R.    I.   389  1832 

Eitel  V.  Bracken,  38  N.  Y.   Super.  Ct. 

7  ^  631,   645,  683 

Eitelgeorge  v.   Mutual  'House  Building 

Assn.,  69  Mo.   55  1174,  1777b 

Ekblad   v.    Hanson,    85    Kans.    541 

1336,  1637,  1683 
Ekeberg  v.   Mackay,   114  Minn.   501 

1533,  1813 
Ekings  V.  Murray,  29  N.  T.  Eq.  388 

718a,  1663a 
Ekstrom  v.  Hall,  90  Maine  186 

143,  147,  428,  433,  436,  436b 
Elder  v.  Derby,  98  111.  228 

468,  470,  528,  541,  679 
V.  Tones,  85  III.  384  106 

V.  Rouse,    15   Wend.    (N.   Y.)    218 

678,  1225 
V.  Spinks,  53  Cal.  293  1473 

Eldred  v.  Hazlett,  33  Pa.  St.  307  842 

Eldredge  v.   Jenkins,   3   Story    (U.   S.) 

181  285 

Eldridge   v.    Connecticut    Gen.    L.    Ins. 

Co.,   3   MacArthur   (D.   C.)   301  605 

V.  Pierce,  90  111.  474  16,  731 

V.  Post,  20  Fla.  579  557 

V.  Smith,    34    Vt.    484        157,  161,  161a 

V.  Stenger,  19  Wash.  697  585 

Eldriedge  v.   Hoefer,   52   Ore.  241 

260,  265,  311b,  783,  1060,  1080b,  1095 
Electric  Lighting  Co.  v.  Rust,  117  Ala. 

680  124b,  134a,  155 

Electric   Light  &c.    Co.    v.    Bristol   Gas 

&c.  Co.,  99  Tenn.  371  609 

Eleventh  Ward  Sav.   Bank  v.  Hay,  55 
How.  Pr.   (N.  Y.)  444 

1435,  1669,  1670,  1682,  1689 
Eley  v.  Read,  76  L.  T.  (N.  S.)  39  1928 
Elfe  v.  Cole,  26  Ga.  197  25 

Elgin   City  Banking  Co.  v.   Center,   83 

111.  App.  405  523,  817 

Elgutter  V.   Northwestern  Mut.  L.   Ins. 

Co.,   86   Fed.    500  1616,  1670 

Elias  V.  Verdugo,  27  Cal.  418  1579 

Eliason  v.  Sidle,  61  Minn.  285 

1382,  1435,  1606,  1923a 
Eliot  Five  Cents  Savings  Bank  v.  Com- 
mercial Union  Assur.  Co.,  142  Mass. 
142  406a,  408a,  413a 

Eliot  V.  Himrod,  108  Pa.   St.   569  124b 

Elizabethport  Cordage  Co.  v.  Whitlock, 

37   Fla.    190  583,   604a,  927a,   1411 

Elkin  V.  Rives,  82  Miss.  744       1923a,  1925 
Elkins  V.   Edwards,  8  Ga.  325  1204 

Elks  V.  Hemby,  160  N.  Car.  20  1443 

Ellard   v.    Scottish-American    Mtg.    Co., 
97   Ga.   329  650 


EUenbogen  v.  Griffey,  55  Ark.  268 

635,  639,  1323,  1883 
EUerhorst,  In  re,  2  Sawyer  (U.  S.)  219 

1235,  1926 

Ellett  V.  Butt,  1  Woods  (U.  S.)  214       151 

V.  McGhee,  94  Va.  377       741,  748,  761c 

Ellicott  V.  Nichols,  7  Gill  (Md.)  85       1198 

Elliott  V.   Blair,  47  111.   342  924 

V.  Bozorth,  52  Ore.  391       244,  258,  276, 

278,  279,  311b,  323a,  324,  335 

V.  Buffington,  149  Mo.  663  582 

V.  Connor,  63   Fla.  408       258,  263,  264, 

275,  278,  279,  324,  329,  335,  340 

V.  Deason,  64  Ga.   63  351,  786,  847 

V.  Gilchrist,  64  N.  H.  260  965 

V.  Hudson,    18   Cal.   App.   642  436c 

V.  Lane,  82  Iowa  484  593 

V.  Maxwell,   7   Ired.  Eq.    (N.   Car.) 

246  275,  310,  329 

V.  Morris   (Tex.  Civ.  App.),  121  S. 

W.  209  258,  324 

V.  Patton,  4  Yerg.    (Tenn.)    10  1099 

V.  Pearce,  20  Ark.  508  521a 

V.  Pell,    1   Paige    (N.   Y.)    263  1589 

V.  Sackett,   108  U.   S.   132         738,  761b 
V.  Sleeper,  2  N.   H.   S25  924,  932 

V.  Tainter,   88    Minn.    377  604a 

V.  Wood,  45   N.  Y.  71 

1751,  1765,  1827,  1828,  1863,  1883 
V.  Wood,   53   Barb.  285 

340,  646,  1808,  1882,  1898 
V.  Wright,  30  Mo.  App.  217       429,  431a 
Elliott   &c.    Engineering   Co.    v.    Baker, 

134   Mo.   App.    95  609 

Ellis  V.  American  Mtg.  Co.,  36  S.  Car. 
45  113 

V.  Baker,   116   Ind.   408  1484 

V.  Bashor,    17    Idaho   259  943,  984 

V.  Boston  &c.  R.  Co.,  107  Mass.  1       160 
V.  Craig,  7  Johns.    (N.  Y.)    7  1351 

V.  Dellabough,    15    Grant.    Ch.     (U. 

C.)    583  1878,  1910 

V.  Drake,  8  Allen   (Mass.)    161 

1244,  1257,  1258,  1260 
V.  Fairbanks,  38   Fla.   257 

722,  725,  1204,  1621 
V.  Griffiths,  7  Beav.  83  1108a 

V.  Higgins,  32   Maine  34  298 

V.  Horrman,    90    N.    Y.    466  548 

V.  Hussey,    66    N.    Car.    501  45,  719 

V.  Johnson,  96  Ind.   377     741,  753a,  983 
V.  Kenyon,   25    Ind.    134  114 

V.  Kreutzinger,   27    Mo.   311  400 

V.  Lamme,  42   Mo.    153 

606,  822a,  1699,  1702 
V.  Leek,  127  111.  60  1545,  1561,  1563 
V.  Lindley,    37    Iowa    334  967 

V.  Martin,   7   Ind.    652  1188 

V.  Mason,  32  S.  Car.  277  906,  909b 

V.  Messervie,  11  Paige  (N.  Y.)  467 

678,  842 
V.  Musselman,  61   Nebr.  262  629 

v.  Roscoe,  4  Baxt.   (Tenn.)  418 

822,  1701a 
V.  Sisson,  96  111.   105 

838,  842,  979,  1375a,  1488 
V.  Southwell,  29  111.  549  1687,  1688a 
V.  State  Ins.   Co.,   68  Iowa  578  422 

V.  Terrell,   109   Ark.-  69  652a 

V.  Welch,   6   Mass.   246  681 

V.  Young,  31  S.  Car.  322  556,  591 

Ellison  V.  Bramstrator,  153  Ind.  146         493 
V.  Daniels,  11  N.  H.  274 

42,  664,  699,  789,  804,  808 
V.  Dolbey,  3  Pennew.  (Del.)  45  23 
V.  Her,  22  La.  Ann.  470  510 

V.  Pecare,  29  Barb.    (N.  Y.)   333 

577,  1624 
V.  Smyth,  75   Iowa   570  684 


986 


GENEEAL   TABLE    OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Ellithorp  V.  Dewing,   1  D.  Chip.    (Vt.) 

141  676 

Ells  V.  Sims,  2  La.  Ann.  2S1  66 

Ellsworth  V.  Eslick,  91  Kans.  287  1336 

V.  Lockwood,  42  N.  Y.  89  792,  793, 

874,  874a,  874b,  882,  885,  1064, 

1087,   1380,   1617,  1683,   1858,   1906 

V.  McDowell,  44  Nebr.  707  687 

V.  Mitchell,  31   Maine  247  930 

Elmendorf  v.  Lockwood,  57  N.  Y.  322  •  1421 

Elmer  V.  Loper,  25  N.  J.  Eq.  475 

1130,  1132,  1140 
V.  Welch,  47  Conn.  56  770 

Elmes  V.  Sutherland,  7  Ala.  262  1769 

Elmira  Mechanics'   Soc.   v.    Stanchiield, 

160  Fed.  811    1516,  1522,  1S35,  1536,  1649 
Elmore    v.    Higgins,    20    Iowa    250 

1335,  1715 
V.  Symonds,     183     Mass.     321 

670,    772,    772a 
Elmslie  v.    Mayor    (Miss.),   35    So.   201 

1922a 
El    Paso    V.    Ft.    Dearborn    Nat.    Bank 

(Tex.   Civ.  App.),  71   S.  W.   799         1835 
Elphick  V.   Hoffman,  49  Conn.   331  1492 

Elrod  V.   Smith,   130  Ala.   212        1876,  1885 
Elsberry  v.  Boykin,  65  Ala.  336 

501,  703,  1211.  1211a 
Elsbury  v.  Shull,  32  Ind.  App.  556  586 
Elser  V.  Williams,   104  111.  App.  238 

575,  838,  842 
Elston   V.   Chamberlain,  41   Kans.   354 

267,  296,  326 
V.  Comer,   108  Ala.   76  117 

Elswick  V.    Matney,    132   Ky.   294  198 

Elvins  V.  Delaware  &c.  Tel.  Co.,  63  N. 

J.  L.  243  695a 

Elwell  V.  Shaw,  16  Mass.  42  130 

Ely  V.  Bush,  89  N.  Car.  358  1198 

V.  Ely,    6   Gray    (Mass.)    439 

936,  1215,  1219 
V.  Ely,  80  III.   532  420 

V.  Hair,   16   B.    Mon.    (Ky.)    230  121 

V.  Johnson,   114  Va.   31  586 

V.  McGuire,  2  Ohio  223  46,  702,  719 
V.  McKnight,  30  How.  Pr.   (N.  Y.) 

97  842 

V.  Mathews,  58  Misc.  365  1645,  1648 
V.  Perrine,  2  N.  J.  Eq.  396  1622,  1646a 
V.  Pingry,   56  Kans.   17 

470,  471,  541,  5S0,  560,  569 
V.  Scofield,  35   iSarb.    (N.   Y.)    330 

479,  607,  814,  957,  959 

V.  Stannard,    44    Conn.    528  84,  879 

V.  Turpin,  75  Mo.  86  1123 

V.  Wilcox,  20  Wis.   523  488,  498, 

518,  540,  541,  550,  558,  590,  591 

Emanuel  v.  Hunt,  2  Ala.   190         817,  1786 

Emanuel   College  v.    Evans,    1    Rep.   m 

Ch.    18  6 

Embree  v.  Embree,  37  Ind.  App.  16         100 

Emeric  v.  Alvarado,  90  Cal.  444     525,  1412 

v.  Tams,  6   Cal.    155  1462 

Emerick  v.  Miller,  159  Ind.  317 

718a,  1663a 
Emerson  v.  Atkinson,  159  Mass.  356 

1063,  1070,  1093,  1095 
V.  Atwater,  7  Mich.   12  301,  322 

V.  European   &c.   R.    Co.,   67   Maine 

387  153,    160 

V.  Oilman,    44    N.    H.    235  991 

V.  Knight,   130  Ga.    100 

343,  346,  352,  379 
V.  Murray,  4   N.   H.   171  245 

V.  Samsorae,  41  Cal.  552  1658 

Emery  v.  Gordon,  33  N.  J.  Eq.  447         961 
V.  Lowe,   140  Cal.  379  288,  335 

V.  Owings,  7  Gill  (Md.)  488  346 


Emery 

V.  Piscataqua    F.    &c.    Ins,    Co.,    52 

Maine  322  405 

V.  Vaughan,  18  Ky.  L.  281  605 

V.  Yount,  7  Colo.  107  465 

Emigrant  Ind.  Sav.  Bank  v.  Clute,  114 

N.  Y.  634  876 

V.  Goldman,  75  N.  Y.  127 

1425,    1439,    1445,    1589,  1589a 
Emigrant   Sav.   Bank  v.   Clute,   33   Hun 

(N.    Y.)    82  874e,   877 

Emiey  v.  Mount,  32  N.  J.  Eq.  470'  1712 
Emmal  v.  Webb,  36  Cal.  197  493 

Emmert    v.    Thompson,    49    Minn.    386 

874e,  945 

Emmett  v.  Yandes,  60  Ind.  548  1718 

Emmitt  v.  Brophy,  42  Ohio  St.  82  762 

Emmons  v.  Gifle,  51  Kans.   178  1500 

V.  Hawk,  62  W.  Va.   526 

479,  817,  1719 

V.  Hinderer,  24  N.  J.   Eq.  39      684,  693 

V.  Murray,   16  N.  H.  385  586,  598 

V.  Van   Zee,   78   Mich.    171      1922,  1923a 

Emory  v.  Keighan,  88  111.  482 

27,  1198,  1203, ,1207,  1208,  1210,  1897 
Empire  City  Bank,  Matter  of,  18  N.  Y. 

199  1716 

Empire  City  Sav.  Bank  v.   Silleck,   180 

N.  Y.  541  1647 

Empire    Land    &c.    Co.    v.    Engley,    18 

Colo.  388  585 

Empire    Ranch    &c.    Co.    v.    Gibson,    23 
Colo.  App.  476  1404 

v.  Howell,  22  Colo.  App.  389 

1123a,   1830,  1895 
V.  Stratton,  22  Colo.  App.  577  1240c 

Empire  State  Ins.  (^o.  v.  Collins,  54  Ga. 

376  761c 

Empire  State  Surety  Co.  v.  Ballon,  66 

Wash.  76  1363,  1367,  1444 

Empire   State  Trust   Co.    v.   Fisher,   67 

^f.  J.  Eq.  602  610 

Encking  v.   Simmons,  28  Wis.  272 

1793,  1911 
Endel  v.  Walls,  16  Fla.  786  250 

Endres    V.    Board    of    Works,    1    Grat. 

(Va.)    364  124 

Endreson  v.  Larson,  101  Minn.  417  1682 
Endress  v.  Shove,  110  Wis.  133  955,  1365 
Engine    Wks.     Co.     v.     Livingstone,     7 

Ont.  L.  R.  740  605 

England  v.  Codrington,   1  Eden   169 

284,  336 
V.  Dearborn,  141  Mass.  510  798,  960a 
V.  England,  94   Iowa   716  295,  335 

Engle  V.  Haines,  5  N.  J.  Eq.  186  1625 

V.  Hall,  45  Mich.   57  900,  990 

V.  Ladewig,   153   Mich.   8  1065 

V.  Underbill,    3    Edw.    Ch.    (N.    Y.) 

249  1223,  1351 

Englehart-Hitchcock  Co.  v.  Central  Inv. 

(To.,   136  Ga.  564  1654,  1681 

Engieman   Trans.    Co.   v.    Longwell,   48 

Fed.   129  1122,  1123 

Englert  v.  Dale,  25  N.  Dak.  587 

615,  625,  626 
English  V.  Aldrich,  132  Ind.  500  1473 

V.  Carney,  25  Mich.   178 

822,  1182a,  1701a 
V.  Key,  39  Ala.  113  774 

V.  Lane,  1  Port.   (Ala.)   328  286 

V.  Lindley,  194  111.  181 

522,  527,  538,  556,  557 
V.  McElroy,  62  Ga.  413  179,  185 

V.  Ozburn,  59  Ga.  392  1331 

V.  Rainear   (N.  J.   Eq.),   55   Atl.  41 

163,  164a,  274,  586,  808 


GENERAL   TABLE    OF    CASES 


987 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.J 


English 

V.  Register,  7  Ga.  387  1377 

V.  Roche,  6  Ind.  62  65 

V.  Russell,  1  Hempst.  (U.  S.)  35         189 
V.  Smock,  34  Ind.   115  6S2a 

V.  Waples,  13  Iowa  57 

482,  540,  541,  555 
Englund  v.  Lewis,  25  Cal.  337  1324 

Enid    Conservative   Inv.    Co.   v.    Porter 

(Okla.),    145    Pac.   805  896 

Ennesser  v.  Hudek,  169  111.  494  538 

Ennis  V.   Ennis,  48  Hun   (N.  Y.)    11       612 

V.  Grimes,  80  Kans.  429  1442b 

V.  Harmony    F.    Ins.    Co.,    3    Bosw. 

(N.  Y.)    516  407,  408 

Ennor  v.  Thompson,  46  111.  214 

293,  325,  326,  1046 
Enochs  V.  Miller,  60  Miss.   19 

1771a,  1834,  1838 
Enos  V.  Cook,  65  Cal.  175  481,  773 

V.  Sanger,  96  Wis.  150 

736,  759,  760,  760a,  762 

V.  Sutherland,  11  Mich.  538       244,  246, 

251,  264,  341,  342d,   1060a,  1099 

Enright  v.  Hubbard,  34  Conn.  197  1583 

Ensign  v.  Batterson,  68  Conn.  298 

523,  538,  1081,  1100,  1128 
V.  Colburn,  11  Paige  (N.  Y.)   503       693 
Ensley  v.  Page,  13  Colo.  App.  452 

1667,  1895 
Ensminger   v.   Ensminger,  75  Iowa  89 

279a,  295,  335 
Ensor  v.   Keech,   64  Md.   378 

1773,  1793a,  1804 
V.  Lewis,  54  Md.  391  1793a 

Enston  v.  Friday,  2  Rich.  L.   (S.  Car.) 

427  355,  934 

Ensworth  v.  Griffiths,  1  Bro.  P.  C.  149    262 
V.  King,  50  Mo.  477  502 

V.  Lambert,    4   Johns.    Ch.    (N.    Y.) 

605  1396 

Enyart  v.   Moran,  64  Nebr.  401  522 

Eoff  V.  Irvine,  108  Mo.  378  582 

Epiey    V.     Witherow,     7     Watts     (Pa.) 

163  546,  551 

Epperson  v.  Epperson,  108  Va.  471         242 
Equitable  Bldg.   &c.  Assn.    ^.   King,  48 

Fla.   252  106,  291,  515 

Equitable  Guarantee  &c.  Co.  v.  Knowles, 

8  Del.  Ch.   106  429,  448 

Equitable  Land  Co.  v.  Allen,  84  Nebr. 

514  1064,  1587 

Equitable   L.   Assur.    Soc.   v.   Bostwick, 
100   N.   Y.   628  749,  751,  1413 

V.  Olyphant,  10  N.  Y.  S.  659  1606c 

Equitable  Life  Ins.   Co.  v.   Gleason,   56 
Iowa  47  1444,  1632 

V.  Gleason,  62  Iowa  277  875 

V.  Slye,  45  Iowa  615  487,  609 

V.  Stevens,  63  N.  Y.  341 

1223,  1351,  1709a,  1721 
Equitable    Loan    Assn.    v.    Hewitt,    67 

Ore.  280  1354 

Equitable  Mtg.  Co.  v.  Finley,  133  Ala. 
575  1440,  144S 

V.  Gray,  68  Kans.   100 

715,  716,  874a,  1678 
V.  Lowe,  53  Kans.  39  725,  728 

V.  Lowry,  55  Fed.  165  596 

Equitable  Sav.  &c.  Assn.  v.  Barnes,  69 
Wash.  1  1492 

V.  Hewitt,  67  Ore.  280  377 

Equitable    Securities    Co.    v.    Sheppard, 
78   Miss.   217  557 

V.  Talbert,  49  La.  Ann.  1393 

537,  616,  838 
Equitable  Trust  Co.  v.  Burley,  110  111. 
App.  538  148 


Equitable  Trust   Co.    v.   Christ,  2  Flip. 
(U.   S.)    599  429,  429a 

V.  Christ,  47  Fed.  756  447 

V.  Fisher,   106  111.   189 

1122,   1774,   1822,   1852,   1906,  1911 
V.  Shrope,   73   Iowa  297  1634,  1670 

V.  Standard     Cordage     Co.      (N.     J. 

Eq.)  84  Atl.  207    1479a,  1688a,  1699 
Erb  V.  Grimes,  94  Md.  92  1785,  1787 

Ercanbrack   v.    Rich,   2    Chand.    (Wis.) 

100  1457 

Erdall  v.  Atwood,   79   Wis.    1  627 

Erickson  v.  Hammond,  135  Wis.  573       342a 
v.  Ralferty,   79   111.   209 

27,  490,  538,   544,   1236,  1410 
y.  Thelin,   26   S.   Dak.   441        1088,  1093 
Erie  County  Sav.  Bank  v.  Schuster,  187 

N.   Y.   Ill  1406a 

Erlinger  v.   Boal,   7  Bradw.    (IIU    40     1621 
Ermentrout   v.    American    Ins.    (^o.,    60 

Minn.  418  408a 

Ernst  V.  McChesney,  186  111.  617    871a,  943 
V.  Zeltner  Brew.  Co.,  117  N.  Y.  S. 

922  1587 

Errett  v.  Wheeler,  109  Minn.  157 

943,  966,  987 
Erskine  v.  Plummer,  7  Maine  447  145 

V.  Townsend,  2  Mass.  493 

16,  35,  244,  300,  702,  719,  886,  892, 
1244,  1262,  1293,  1309,  1310 
Erwin  v.  Acker,  126  Ind.   133 

437a,  609,  877 
V.  Blanks,   60  Tex.    583  467,    1067 

V.  Curtis,  43   Hun   (N.  Y.)   292 

279a,  309,  335 
V.  Ferguson,   5   Ala.    158  1382,  1414 

V.  Hall,  18  111.  App.   315 

14,  459,  1773,  1807,  1873 
V.  Hill,  47  Miss.  675  118 

V.  Lewis,  32  Wis.  276  540,  541 

V.  Lowry,  31   S.  Car.  330  113 

V.  Parham,  12  How.   (U.  S.)   197         788 
V.  Shuey,  8  Ohio  St.  509       81,  538,  539 
Escamilla  v.  Pingree    (Utah),   141   Pac. 

103  1360 

Esch  V.  Home  Ins.  Co.,  78  Iowa  334         426 
Escher  v.    Simmons,   54   Iowa   269 

1577,  1619 
Eschman  v.  Alt,  4  Misc.  305  1401,  1418 
Escritt  V.  Michaleson,  73  Nebr.  634  1637 
Escueta  v.  Director,  16  Philippine  482  537e 
Esker  v.  Heffernan,  159  111.  38  27,  62 

Eslava  v.  Crampton,  61  Ala.  507 

642,  1516,  1533,  1806,  1808 
v.  Lepretre,  21  Ala.  504 

470,   647,   650,   652,  866,  1420 
V.  New  York   Bldg.   &c.   Assn.,    121 

Ala.  480  1414,  1439 

Eslow  v.  Mitchell,  26  Mich.  500  893 

Espin  V.  Pemberton,  3  De  G.  &  J.  547 

560,   564,  565,  566,   571 
Essex   County   Nat.   Bank  v.   Harrison, 

57  N.  J.  Eq.  91  244,  513 

Essex    Sav.    Bank   v.    Meriden   F.    Ins. 

Co.,  57  Conn.  335  422,  425,  426 

Essley  v.  Sloan,  16  111.  App.  63 

709,  744,  1095,  1098 

Estabrook  v.  Moulton,  9  Mass.   258       1289 

V.  Smith,  6  Gray   (Mass.)    572  735 

Estep  V.  Watkins,  1  Bland  (Md.)   486     842 

Esterly  v.  Purdy,  50  How.  Pr.   (N.  Y.) 

350  346 

Estes  V.  Gunter,  122  U.  S.  450  627 

Estevez  v.  Purdy,  6  Hun  (N.  Y.)  46 

642,  642a 
Estudillo   V.  Meyerstein,  72  Cal.  317 

249,  618 
Esty  V.  Baker,  48  Maine  495  142 


988 


GENERAL   TABLE    OF    CASES 


IReferences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Etheridge  v.  Vernoy,  71  N.  Car.  184 

1373,  1388,  1421,  1422 
V.  Wisner,    86    Mich.    166  301,  335 

Etna    Coal    &c.    Co.    v.    Marting    Iron 

&c.  Co.,  127  Fed.  32  1753 

Etna    Steel    &c.    Co.    v.    Hamilton,    137 

Ga.  232  1384 

Etnyre  v.   McDaniel,  28  III.  201     74,  1141 
Ettlinger  v.   Persian  Rug  &c.   Co.,   142 

N.  Y.  189  1384 

Etzler  V.  Evans,  61  Ind.  56  605,  967 

Eubank  v.  Poston,  5  T.  B.  Mon.  (Ky.) 

285  556 

Eubanks  v.  Becton,  158  N.  Car.  230 

1048,  1049,  1352,  1764,  1765,  1777b 
V.  Leveridge,  4  Sawyer  (U.  S.)  274 

1193,  1210 
Eufaula  Nat.  Bank  v.  Pruett,  128  Ala. 

470  508 

Eureka   Lumber   Co.   v.   Satchwell,    148 

N.   Car.   316  518,  1801,  1812 

European  Bank,  In  re,  5  Ch.  App.  358     566 
Evans  v.  Ashe.  50  Tex.  Civ.  App.  54       189 
V.  Atkins,   75   Iowa  448  1335 

v.  Baker,  5  Kans.  App.  68  71 

V.  Beaver,    50    Ohio    St.    190  662 

V.  Bentley,  9  Tex.  Civ.  App.  112         208 
v.  Bicknell,   6   Ves.   Jr.    174  538 

V.  Bidwell,  76  Pa.  St.  497  589 

V.  Boston    Heating    Co.,    157    Mass. 

37  124 

V.  Bushnell,  59  Kans.  160  1670 

V.  Chapel,  13  Bush  (Ky.)   121  74 

V.  Eastman,  60  111.   App.  332  1523 

V.  English,   10  Ky.  L.  742       1668,  1671 
V.  Elliott,  9  Ad.  &  El.  342  777 

V.  Ellis,  5  Denio  (N.  Y.)  640  842 

V.  Enloe,  64  Wis.  671  192 

V.  Etheridge,  99  N.  Car.  43  525 

V.  Faircloth-Byrd    Mercantile    Co., 

165  Ala.  176  117 

V.  Feeny,  81  Ind.  532  209 

V.  Fields  (Miss.),  11  So.  224  1630a 

V.  Halleck,  83  Mo.  376  877 

V.  Holman,  244  111.  596  72 

V.  Hufifman,  5  N.  J.  Eq.  354  915 

V.  Jones,  Kay  29  1065,  1097 

V.  Judkins,  4  Camp.  156  1088 

V.  Kahr,  60  Kans.  719    1047,  1075,  1662 
V.  Kimball,  1  Allen  (Mass.)  240  848 

V.  Kister,  92  Fed.  828  436b 

V.  Lee,  11  Nev.  194  1748,  1767 

V.  McGlasson,  18  Iowa  150  464 

T.  McLucas,  12  S.  Car.  56 

1439,  1502,  1504 
V.  Merriken,  8  Gill  &  J.  (Md.)  39  11 
V.  Meylert,  19  Pa.  St.  402  1355 

V.  Nealis,  69  Ind.  148  557 

V.  Norris,  6  Mich.  369  390,  395 

V.  Pence,  78   Ind.  439         460,  610,  611 
V.  Pike,  118  U.  S.  241  1047 

V.  Rhea,  12  Ky.  L.  224  876 

V.  Rice,  96  Va.  50  74 

V.  Roanoke  Sav.  Bank,  95  Va.  294 

524,  605,  956,  1719 
V.  Roberts,  5  Barn.  &  C.  829  697 

V.  Rounsaville,  115  Ga.  684  1231 

V.  Terapleton,   69  Tex.   375         ,526,  556 
V.  Weinstein,    195    N.    Y.    549 

1442b,  1679 
V.  White,  53  Ind.  1  84 

Evansville  Gas  Light  Co.   v.   State,   73 

Ind.  219  936,  1621 

Evants   v.    Erdman    (Tex.    Civ.    App.), 

153  S.  W.  929  1670 

Eveland  v.  Wheeler,  37  N.  Y.  244  974 

Evenson  v.  Bates,  58  Wis.  94  351,  374 

Everest  v.  Ferris,  16  Minn.  26  808 


Everett  v.  Buchanan,  2  Dak.  249  16 

v.  Estes    (Ala.),   66   So.    615     324,  1039 

V.  Gately,   183  Mass.   503  945 

V.  Schepmoes,  6  Hun  (N.  Y.)  479       119 

Everingham  v.   Braden,   58   Iowa  133       780 

Everit  v.  Strong,  5  Hill  (N.  Y.)  163        800 

Everman  v.  Robb,  S2  Miss.  653 

149,   150,   151 
Eversole  v.  Maull,  50  Md.  95  841 

Everson  v.  Eddy,  12  N.  Y.  S.  872  629 

V.  Johnson,  22  Hun   (N.  Y.)    115 

1612,  1838 
V.  McMuUen,  113  N.  Y.  293 

666,  866,  877,  969 

V.  Mayhew,    65    Cal.    163  556 

Everts  v.  Agnes,  4  Wis.  343  555,  556 

Evertsou  v.   Booth,   19  Johns.    (N.  Y.) 

486  817,  879,  1628 

V.  Central  Bank,  33  Kans.  352  874e 

V.  Newport    National    Bank,    66    N. 

Y.  14  842 

V.  Ogden,  8  Paige  (N.  Y.)  275  981 

Ewart  V.  Irwin,  1  Phila.   (Pa.)   78 

1179,  1355 
V.  Walling,  42  111.  453 

244,  246,  250,  264,  273,  293 
Ewell  V.  Daggs,  108  U.  S.  143  1204,  1214b 
Ewer  V.  Hobbs,  5  Mete.  (Mass.)   1 

35,  58,  705 
Ewin  V.  Lancaster,  6  Best  &  S.  571  742 
Ewing  V.  Ainsworth,  53  111.  464  1431 

V.  Arthur,    1    Humphr.    (Tenn.)    537 

822,  822a,  1701a 
V.  Burnet,  11  Pet.   (U.  S.)  41  591 

V.  Hatfield,    17   Ind.    513  1334 

V.  Keith,    16   Utah   312  316a,  326 

V.  Shelton,  34  Mo.  518  990 

Excelsior   Fire   Ins.   Co.   v.   Royal   Ins. 

Co.,  55  N.  Y.  343  397,  411,  419,  420 

Exchange  Bank  v.  Rice,  107  Mass.  37    761d 
Exchange   Nat.   Bank  v.   Ross,   17   Cal. 

App.  235  481,  820,  956 

Exchange  &c.  Bank  v.  Bradley,  15  Lea 

(Tenn.)    279  192,  198 

Exler   v.    American    Box   Co.,   226   Pa. 

384  1232 

Exley  v.  Berryhill,  37  Minn.  182     634,  646 
Exline  v.  Lowery,  46  Iowa  556  604 

Ex-Mission  Land  Co.  v.  Flash,  97  Cal. 

610  1674 

Exon  v.  Dancke,  24  Ore.  110  548,  597 

Exton  V.  Scott,  6  Sim.  31  247 

Exum  v.  Baker,  115  N.  Car.  242    1663,  1665 
v.  Canty,  34  Miss.  533  38S 

Eyermann  v.  Pirou,  151  Mo.  107 

703,  1211,  1211a 

Eylay  v.  Eylay,  60  Tex.  315  597 

Eyre  v.  Burmester,  10  H.  L.  90  967 

V.  Dolphin,  2  Ball  &  B.  290  538 

Eyster  v.  Gaff,  2  Coll.  228 

21,  71,  1231,  1232,  1233,  1411,  1438 
V.  Hatheway,  50   111.    521  500,  626 

Ezzell  V.  Watson,  83  Ala.  120 

1322,  1876,  1876a,   1885,  1886,  1922 


Fabrique  v.  Cherokee  Coal  &c.  Co.,  69 

Kans.  733  244,  258,  260,  264,  265 

Fackler  v.  Worth,  13  N.  J.  Eq.  395      1663a 

Factors'   &c.    Ins.   Co.   v.    Murphy,    111 

U.   S.   738  848,  857 

v.  Warren,  37  La.  Ann.  85  514a 

Faesi  v.  Goetz,  15  Wis.  231  1710 

Fagan   v.    People's    Sav.    &c.   Assn.,    55 

Minn.  437  "  1927 


GENEEAL    TABLE    OF    CASES 


989 


[References  are  to  Sections. — Vols.  1,  §|  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Fahay    v.    State    Bank    of    O'Neill.    1 
Nebr.    (Unoif.)   89 

250,  251,  252,  305,  324,  335 

Fahn  v.   Bleckley,   5S   Ga.   81  607 

Fair  V.  Brown,   40  Iowa  209  680,   713 

V.  Howard,  6  Nev.  304  14,  459,  460 

V.  Stevenot,  29  Cal.  486       586,  588,  591 

Fairbairn  v.   Hilliard,   27   U.   C.   Q.   B. 

Ill  773 

Fairbank  v.   Cudworth,   33   Wis.   358 

684,   686 

Fairbanks  v.   Davis,  50  Vt.  251  505 

V.  Isliam,   16  Wis.   118  1454 

Fairburn  v.  Goldsmith,  58  Iowa  339         788 

Fairchild  v.  Lyncli,  42  N.   Y.   Sup.   Ct. 

265  740,  748,  752 

Faircloth  v.  Isler,  75  N.  Car.  551  1889 

V.  Jordan,    18   Ga.    350  471,    541 

Fairclougli  v.  Marshall,  4  Ex.  D.  37         776 

Fairfax  v.   Hopkins,  2   Cranch    (U.   S.) 

134  1873 

V.  Montague,  cited  2  Ves.  Jun.  84    1166 

V,   Muse,   4   Munf.    (Va.)    124  1677 

Fairfield  v.  McArthur,  15  Gray  (Mass.) 

526  843,    1303,    1807 

Fairiield  Sav.  Bank  v.  Chase,  72  Maine 

226  563 

Fairis    v.    Walker,    1    Bailey    (S.    Car.) 

540  435 

Fairman  v.  Farmer,  4  Ind.  436  1219 

V.  Peck,    87    III.    156 

1855,    1859,    1898,    1921 
Fairview    Inv.    Co.    v.    Lamberson,    25 

Idaho   72  1653 

Fait    V.    Am.    Freehold    Mtg.    Co.,    132 

Ala.   193  874c 

Falbe  v.  Caves,  151  Wis.  54  244,  264 

Falconer    Worsted    Mills,    In-    re,     165 

Fed.  637  827 

Falconer's  Succession,  4  Rob.  (La.")  5  517 
Fales  V.  Gibbs,  5  Mason  (U.  S.)  462  1290 
Falls    V.    Conway    Mut.    Fire    Ins.    Co., 

7  Allen  (Mass.)  46        252,  399,  928,  1046 
Falk  V.  Wittram,  120  Cal.  479  288,  335 

Falkner  v.  Campbell  Printing  Press  &c. 
Co.,  74  Ala.   359  670 

V.  Equitable    Reversionary    Society, 

4  Drew.    352  1864 

V.  Folsom,   6    Cal.   412  1584 

Fall  V.  Elkins,  9  Wkly.  Rep.  861  705 

V.  Evans,  20   Ind.   210  1570 

V.  Fall,   75   Nebr.    104  586 

Fallass  v.   Pierce,   30  Wis.  443 

479,  481,  518,  540,  541 
Fallen     v.      Weatherford      (Tex.      Civ. 

App.),  158  S.  W.  1174  877 

Fallon  v.   Butler,   21   Cal.   24  1717 

Fall   River  Sav.   Bank  v.    Sullivan,   131 

Mass.   537  1868,  1903 

Fall  River  Whaling  Co.  v.   Borden,   10 

Cush.    (Mass.)    458  119 

Falls  V.  Jones,   107  Mo.  App.  357  869 

V.  United    States    Sav.    &c.    Co.,    97 

Ala.  417  660 

Falk,  Matter  of,  31  Misc.  (N.  Y.)  658     817 
Falls  of  Neuse  Mfg.  Co.   v.  Hendricks, 

106  N.  Car.  485  586 

Fanning    v.    Belle    Terre    Estates,    152 
App.  Div.  718  473a 

V.  Dunham,    5    Johns.    Ch.    (N.    Y.) 

122  1493 

V.  Kerr,  7  Iowa  450        1735,  1773,  1786 

V.  Murphy,   126  Wis.  538  760 

rant  V.   Fant,   17  Grat.    (Va.)    11  824a 

Farabee    v.    McKerrihan,    172    Pa.    St. 

234  365,  367,   504,   518 

Farebrother    v.    Wodehouse,    23    Beav. 
18  884 


Fargason    v.    Edrington,    49    Ark.    207 

459,  460,  461,  557,  594 
Fargo  V.  Ames,  45   Iowa  491  120 

Farguson  v.   Johnston,   36   Fed.    134  627 

Faringer   v.   Ramsey,   2   Md.    365 

279a  299  335 
Faris  v.  Briscoe,  78  III.  App.  242  '  838 
Fariss    v.    Deeming   Inv.    Co.,    5    Okla. 

496  177 

Farley,  Ex  parte,  5  Jur.  512  182 

Farley,    Ex    parte,    1    Mont.    D.    &    D. 

683  182 

Farley  v.   Cleveland,     4  Cow.    (N.  Y.) 

432  760 

V.  Eller,   29   Ind.   322  1734 

v.  Goocher,  11  Iowa  570      29,  282,  342c 

V.  Nagle,    119   Ala.    622  1322 

Farley    Ifat.    Bank    v.    Henderson,    118 

Ala.  441  1493 

Farlin  v.    Sook,   30   Kans.   402  1658 

Farlow  v.   Weildon,  4   Madd.   460  1640 

Farmer  v.  American  Mtg.  Co.,  116  Ala. 

410  560,   561 

V.  Curtis,  2  Sim.  466       1102,  1402,  1414 

V.  Daniel,  82  N.   Car.   152  664 

V.  First  Nat.   Bank,  89  Ark.   132  351 

V.  Fisher,   197   Pa.   St.   114  459 

V.  Grose,   42    Cal.    169 

267,   269,   273,   277,  288,   325 
V.  Ward,  75  N.  J.  Eq.  33     358,  680,  713 
Farmers'  Bank   v.   Butterfield,  100  Ind. 
229  562,   605 

V.  Clarke,   28  Md.    145  1634 

V.  Douglas,  19  Miss.  469  827a,  842 

V.  Mut.    Assurance    Soc,    4    Leigh 

(Va.)    69  785,   924 

V.  Normand,    3    Nebr.    (Unoff.)    643 

103,  1510,  1709a 
V.  Quick,    71    Mich.    534 

1640,  1641,  1670 
Farmers'    Exchange    Bank    v.    Hagelu- 
ken,   165   Mo.  443  110 

V.  Purdy,    130   Cal.   455  475 

Farmers'  Fire  Ins.  &c.  Co.  v.  Edwards, 

26  Wend.    (N.   Y.)    541  889,   1093 

Farmers'   Ins.    Co.    v.    Butler,   38   Ohio 

St.   128  396 

Farmers'    Loan    &c.    Co.    v.    American 
Waterworks   Co.,    107    Fed.   23  140 

V.  Bankers'    &c.    Tel.    Co.,    44    Hun 

(N.   Y.)    400  1822 

V.  Bankers'    Sic.    Tel.    Co.,    53    Hun 

(N.   Y.)    636  1674 

V.  Bankers'  &c.  Tel.  Co.,  119  N.  Y. 

15  1651,  1653 

V.  Cape   Fear   &c.    R.    Co.,    71    Fed. 

38  1383 

V.  Gary,    13   Wis.    110  ,  160 

V.  Commercial   Bank,    11   Wis.    207 

155,   156,   157,  452a 
V.  Commercial   Bank,    15   Wis.   424 

101,  155,  156,  4S2a,  575 
V.  Curtis,  7   N.   Y.  466  136,  353 

V.  Denver  &c.  R.  Co.,  126  Fed.  46 

468,  470 
V.  Dickson,    17    How.    Pr.    (N.    Y.) 

477  1412 

V.  Equity  Gaslight  Co.,  84  Hun  (N. 

Y.)   373  126b,  127 

V.  Erie    R.    Co.,    9    Abb.    N.    Cas. 

(N.  Y.)  264  1442c 

V.  Fisher,   17  Wis.   114  155 

v.  Grape    Creek   Coal    Co.,   65    Fed. 

717  1719 

V.  Green    Bay   &c.    R.    Co.,    6    Fed. 

100  1613 

V.  Hendrickson,   25    Barb.    (N.    Y.) 

484  452 


990 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  l-663j  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Farmers'  Loan  &c.  Co. 

V.  Hughes.  11  Hun  (N.  Y.)  130  1774 
V.  Iowa  Water  Co.,  78  Fed.  881  lOSlaa 
V.  Lake    St.    El.    R.    Co.,    173    111. 

439  1383 

V.  Lake    St.    El.    R.    Co.,    122    Fed. 

914  1790 

V.  Maltby,    8  Paige    (N.   Y.)    361 

528,  529,  541,  555,  556,  586,  1621 
V.  McKinney,   6   McLean    (U.   S.)    1 

134a 
V.  Merchants'    Telegraph    Co.,     119 

N.   Y.   IS  1653 

V.  Meridian    Waterworks    Co.,    139 

Fed.   661  583,   1516 

V.  Millard,  9  Paige  (N.  Y.)  620  1708 
V.  Minneapolis   Eng.   &c.   Works,   35 

Minn.    543  444 

V.  New    Rochelle    R.    Co.,    57    Hun 

(N.   Y.)    376  1436a 

V.  New  York  &c.  R.  Co.,  150  N.  Y. 

410  131 

V.  Northern    Pac.    R.    Co.,    66    Fed. 

169  1383 

V.  Oregon    Pac.     R.     Co.,    28     Ore. 

44  1586a,  1673 

V.  Oxford  Iron  Co.,  13  Fed.  169  1634 
V.  Penn  Plate  Glass  Co.,   186  U.   S. 

434  400,  677,  738 

V.  Penn   Plate  Glass   Co.,    103    Fed. 

132  400 

V.  Postal  Tel.  Co.,  55  Conn.  334  1444 
V.  Eeid,   3    Edw.    Ch.    (N.    Y.)    414 

880,   1511 
V.  St.    Joseph    &c.    R.    Co.,    3    Dill. 

(U.   S.)   412  452 

V.  San    Diego    Street    Car    Co.,    40 

Fed.   105  1440,  1479a 

V.  Schwenk,   54  Nebr.   657  1611a 

V.  Toledo  &c.  R.  Co.,  67  Fed.  49      126a 

V.  Walworth,  1  N.  Y.  433  538,  957 

Farmers'  Mut.   Ins.  Co.  v.  Graybill,   74 

Pa.   St.   17  422 

Farmers'     Nat.     Bank    v.     Backus,     64 
Minn.   43  1521 

V.  Fletcher,   44    Iowa   252 

583,  584,  585,  824a,  834,  835b 
V.  James,    13    Tex.    Civ,    App.    550 

461,   610 

V.  Rasmussen,    1   Dak.   60  1606 

V.  Sperling,  113  111.  273  588 

Farmers'   Sav.   &c.   Assn.   v.   Ferguson, 

69  Ark.   352  638 

V.  Kent,    117   Ala.   624 

1447a,    1620,    1621,   1813a 
V.  Kent,   131  Ala.  246  638 

Farmers'  Security  Bank  v.  Martin   (N. 

Dak.),   150  N.  W.  572  1479 

Farmers*   State  Bank  v.   Farmer   (Tex. 

Civ.  App.),  157  S.  W.  283  103 

Farmers'  Supply  Co.,  In  re,   170  Fed. 

502  64,  349,  352 

Farmers'    &c.     Bank    v.     Bronson,     14 
Mich.   361  1440 

V.  Citizens'  Nat.   Bank,  25   S.   Dak. 

91  99,  461,  525,  532 

V.  Cover,    1    Hayw.    &   H.    (D.    C.) 

177  447 

V.  Drury,  38  Vt.  426  502 

V.  German    Ins.    Bank,    23    Ky.    L. 

2008  547,    575 

v.  Haight,  3  Hill   (N.  Y.)  493  81 

V.  Kackley,  88  Kans.  70  260,  265,  296 
V.  Kelsay,   186  Mo.  648  1070 

V.  Kimmel,  1  Mich.  84  1493 

V.  Luther,  14  Wis.   96  1618 

V.  Smith,  61   App.   Div.   315  279a 

V.  Stockdale,  121  Iowa  748  497 


Farmers'  &c.  Ins.  Co.  v.  German  Ins. 
Co.,  79  Ky.  598  966a 

v.  Hahn,  1   Nebr.    (Unoff.)   510  423 

Farmers'  &c.  Nat.  Bank  v.  Dearing,  91 
U.  S.  29  633 

v.  Taylor,   91  Tex.   78  609 

v.  Wallace,  45   Ohio   St.   152       461,  594 
Farmers'  &c.  State  Bank  v.  Thornburg, 

64  Nebr.   76  1611a 

Farm  Inv.  Co.  v.  Gallup,  13  Wyo.  20     1366 
Farm    Land    Co.    v.     St.    Rayner,    73 

Nebr.  319  1907 

Farm  Land  Mtg.  &c.  Co.  v.  Elsbree,  55 
Kans.   562  874,  874d 

V.  Hopkins,  63  Kans.  678  ^  1651 

Farnham  v.  California  Safe  Deposit 
&c.  Co.,  8  Cal.  App.  266  487 

V.  Mallory,  5  Abb.  Pr.   (N.  S.)    (N. 

Y.)    380  1709c 

V.  Richardson,  91   Maine  559       487,  609 
Farnsworth    v.     Boardman,     131     Mass. 
115  769,  1866 

V.  Boston,  126  Mass.  1  681,  708 

V.  Childs,  4  Mass.  637  600 

V.  Hoover,  66  Ark.  367  71,  468,  470 

V.  Kimball    (Maine),   91  Atl.  954         804 
V.  Western    Union    Tel.    Co.,    6    N. 

Y.  S.  735  126c 

Farnsworth  Loan  &c.  Co.  v.  Common- 
wealth Title  Ins.  &c.  Co.,  87  Minn. 
179  1924 

Farnum  v.  Burnett,  21  N.  J.  Eq.  87 

364,  610,  613,  1466 
V.  Metcalf,  8  Cush.    (Mass.)   46         1055 
Farr  v.  Doxtater,  29  N.   Y.   St.   531 

344,  346,  364,  367,  384 
V.  Semmler,    24    S.    Dak.    290 

11,  50a,  1653,  1661 

Farrand  v.   Caton,  69  Mich.  235  627 

V.  Long,    184   111.    100  853 

Farrant  v.  Lovel,  3  Atk.   723         675b,  1116 

Farrar  v.  Chauffetete,  5  Denio  (N.  Y.) 

527  444 

v.  Fessenden,  39  N.  H.  268     1243,  1260 

V.  Payne,  73  III.   82 

524,   1876,   1886,  1897,  1922 

Farrel  Foundry  v.  Dart,  26  Conn.  376  521a 

Farrell   v.    Bean,    10   Md.    217  299 

V.  Gustin,    18   Wash.   239  1200 

V.  Lewis,    56   Conn.   280 

537,  804,  817,  878 

V.  Parlier,  SO  111.  274      1333,  1545,  1561 

Farrington  v.  Barr,  36  N.  H.  86  307 

V.  Woodward,  82   Pa.   St.   259  560 

Farrior  v.   New  England  Mtg.  &c.  Co., 

88  Ala.  275  134a 

V.  Security  Co.,   88  Ala.   277  659 

V.  Security  Co.,  92  Ala.  176  134a 

Farris  v.  Houston,  78  Ala.  250     1115,  1116 

V.  King,   27   Ark.   404  336 

Farrow  v.    Commonwealth  Ins.  Co.,  18 

Pick.    (Mass.)    S3  408 

V.  Cotney,   153  Ala.   550  265,  267 

V.  Rees,  4  Beav.   18  573,   575 

V.  Sturdivant  Bank,   184  Ala.  208     1322 

V.  Work,   39   Okla.    734 

251,  258,  260,  265,  324 
Farwell  v.   Bigelow,   112   Mich.   285 

1597,  1606a,  1628 
V.  Cotting,  8  Allen  (Mass.)  211  866 
V.  Murphy,  2  Wis.  533  1048,  1395,  1425 
v.  Sturdivant,    37    Maine    308 

650,   1085,   1120a 
V.  Warren,  76  Wis.    527  135 

Fash   V.   Ravesies,   32   Ala.   451 

467,  476,  555,  584 
Fasholt  V.   Reed,   16   Serg.   &  R.    (Pa.) 
266  s  V       .- 


GENERAL   TABLE   OF    CASES 


991 


[References  are  to  Sections.— Vols.  1,  |§  1-663;  2,  §§  663a-1442c;  3,  §|  1443-1940.] 


Fassett  v.   Mulock,    5   Colo.   466 

814,  817,  834,  848.  956,  1621,  1622,  1623 

V.  Smith,  23   N.   Y.  252  365, 

374,  382,  547,  588,  695,  966,  967 

Fast  V.   Steele,  127  Cal.  202  102 

Faught  V.  Henry,  13  Bush  (Ky.)  471       211 

Faufds    V.    Harper,    11    Can.    Sup.    Ct, 

630  1065 

Faulk  V.  Calloway,  123  Ala.  325     874c,  874e 
V.  Dashiell,    62    Tex.    642  102a 

V.  Hobbie    Grocery    Co.,    178    Ala. 

254  1606 

Faulkener  v.  Daniel,  10  L.  J.   (N.  S.) 

Ch.  33  1525 

Faulkner    v.    Brockenbrough,    4    Sand. 
(Va.)   245  55 

V.  Cody,  45   Misc.    (N.   Y.)    64 

324,  711,   1039,  1105 
V.  Davis,  18  Grat.    (Va.)   651  1809 

V.  Overturf,   49    Ind.    265  1465 

Faulkner's    Appeal,    11    Wkly.    N.    Cas. 

(Pa.)  48  134 

Faulks  V.  Dimock,  27  N.  J.  Eq.  65  850 

Faure  v.   Winans,   Hopk.    (N.    Y.)    283 

358,  414,  1080,   1135,   1596,   1597, 

1683,  1719a 

Faurot  v.  NefF,  32  Ohio  St.  44  874c 

Fausel  v.  Schabel,  22  N.  J.  Eq.  126       1189 

Favorite  v.  Deardorff,  84  Ind.  555    697,  780 

Fawcett    v.    McGahan-McKee     Lumber 

Co.,  39  Okla.  68  258,  324 

V.  Supreme  Council,  64  Conn.  170  1383a 

Fawcetts  v.   Kimmey,   33  Ala.   261  881 

Fawkner     v.      Scottish-American     Mtg. 

Co.,  107  Ind.  555  113 

Faxon  V.  Folvey,   110  Mass.  392  623 

Faxton  v.  Faxon,  28  Mich.   159  1189 

Fay  V.  Bradley,  1  Pick.  (Mass.)  194        911 

v.  Brewer,    3    Pick.     (Mass.)    203 

687,  702 
V.  Cheney,    14    Pick.    (Mass.)    399 

35,  664,  702,  1248 
V.  Fay,  43  N.  J.  Eq.  438  874c 

V.  Lovejoy,  20  Wis.  407  1493 

V.  Muzzey,  13  Gray  (Mass.)  S3  433a 
V.  Stubenrauch,  2  Cal.  App.  88  1665 
V.  Valentine,  2  Pick.  (Mass.)  546  1088 
V.  Valentine,    12    Pick.    (Mass.)    40 

551,  603,  845,  1049,  1070 
V.  Valentine,    5    Pick.    (Mass.)    418 

1253,   1262,   1272     1273 
Fayette  Land  Co.  v.   Louisville  &c.   R. 

Co.,  93  Va.  274  193,  198 

Fayetteville  Build.  &  L.  Assn.  v.  Bow- 

lin,  63  Ark.   573  1207 

F.     B.     Collins     Inv.     Co.     v.     Sanner 

(Okla.),   142  Pac.   318  1459 

Fears  v.  Albea,  69  Tex.  437 

874b,  874c,  877,  877a 
Featherston  v.   McDonell,   15  U.  C.   C. 

P.   162  104 

Featherstone  v.  Emerson,  14  Utah  12  885a 
Febiger  v.  Craighead,  4  Dall.  (Pa.)  151 

464,  467,  665 
Fechet  v.    Drake,   2  Ariz.   239  447 

Fechheimer  v.  Baum,  43  Fed.  719  1606 

Feder  v.  Abrahams,  28  Mo.  App.  454  460 
Federal  Trust  Co.  v.  Guigues,  76  N.  J. 

Eq.  495  609 

Fee  V.  Cobine,  11  Jr.  Eq.  406  279 

V.  Moore,  74  Ind.  319  583 

V.  Swingly,   6   Mont.    596 

39a,  674,  702,  715,  716 
Feeder  v.   Van  Winkle,   53   N.  J.    Eq. 

370  429 

feely  v.  Bryan,  55  W.  Va.  586  168,  629 
Fehringer  v.  Martin,  22  Cal.  App.  634  21 
Feigley  v.    Feigley,   7   Md.    537  584 

Feinberg  v.  Stearns,  56  Fla.  279       589,  812 


Feirbaugh    v.    Masterson,    1    Idaho    135 

586,  595 
Feld   V.   Roanoke  Inv.    Co.,      123     Mo. 

603  989 

Felder  v.  Leftwich,  123  La.  931       348,  352 
Feldman   v.    Beier,   78   N.    Y.    293 

906,  908,  932 
V.  Gamble,   26    N.    J.    Eq.    494 

613,  620,  622,   629,  907 
Feigner  v.   Slingluff,   109  Md.  474 

581,  856,  870,  871a,  1602,  1897 
Felino    v.    Newcomb    Lumber    Co.,    64 

Nebr.   335  1588 

Felker  v.  Hazelton,  68  N.  H.  304  892 

V.  Mowry,  69  N.  H.  164    808,  904,  1053 

V.  Rice,  110  Ark.  70  741 

Fell  V.   Brown,  2  Bro.   C.   C.  276 

1075,  1102,  1402,  1414 
Felland    v.    VoUmer    Mill.    &c.    Co.,    6 

Idaho  120  292a 

Feller  v.  Lee,  225  Mo.  319  1055a,   1785 

Fellowes  v.  Clay,  4  Q.   B.  313  1193 

Fellows  V.  Dow,  58  N.  H.  21  871,  1088 

V.  Fellows,  69   N.   H.   339  1089 

V.  Hall,  3  McLean   (U.  S.)  487  1438 

Fells  V.  Barbour,  58  Mich.  49  680 

Felsher  v.   Halenza    (Tex.),   68   S.   W. 

838  596 

Felton  V.  Bissel,  25  Minn.  15  1174 

v.  Brooks,  4  Cush.   (Mass.)  203  417 

V.  Farmin,  18  Wis.  222  1442 

V.  Grier,  109  Ga.  320  258,  639 

V.  Le  Breton,  92  Cal.  457 

1605,  1654,  1880,  1882 

V.  Smith,  84  Ind.  485  201 

Felt's  Appeal  (Pa.),   17  Atl.  195  312 

Fenby  v.  Hunt,  53  Wash.   127  643,  644 

Fenley  v.  Cassidy  (R.  I.),  43  Atl.  296 

1777b 
Fenner  v.  Tucker,  6  R.  I.  551 

1356,  1840,  1845,  1852,  1912 
Fenno  v.  Sayre,  3  Ala.  458  173,  644 

Fennyery  v.   Ransom,    170   Mass.    303 

1650,   1874,  1915,  1922 

Fenton  v.  Bell  (Tenn.),  53  S.  W.  984     1670 

V.  Fenton,   208   Pa.   358  848 

V.  Lord,  128  Mass.  466  768,  953 

V.  Torrey,  133  Mass.  138  1909 

Fenwick   v.   Potts,    8   De   G.    M.   &   G. 

506  183 

V.  Reed,  1  Mer.   114  1153 

Ferber  v.   State  Bank  of  Pine  Island, 

116  Minn.  261  625 

Ferdon  v.  Miller,  34  N.  J.  Eq.  10  843 

v.  Wilmarth,    117    111.    542  410,  910 

V.  Woodworth,   44   111.   374 

1653,  1662,  1669 
Fergus  Falls  v.  Fergus  Falls  Hotel  Co., 

80    Minn.    165  1482 

Ferguson  v.  Bien,  47   Miss.  418  643 

V.  Boyd,   169   Ind.    537  263,  264, 

265,  324,  340,  1049,  1093 

V.  Boyd,  39  W.  Va.  561  274 

V.  Cloon,  89  Kans.  202  1336,  1654 

V.  Dent,  24  Fed.  412  586 

V.  Dickinson    (Tex.   Civ.  App.),  138 

S    W    221 

52,  414,  664,  669,  1521,  1533 
V.  Ferguson,  2   N.   Y.   360 

1351,  1578,  1591,  1776 
V.  Fitze    (Tex.    Civ.    App.),    173    S. 

W.  500  835 

V.  Glassford,  68  Mich.  36    479,  60S,  966 
V.  Kimball,  3  Barb.  Ch.  (N.  Y.)  616 

1621,  1776 
V.  Miller,  4  Cal.  97  242 

V.  Miller,   6  Cal.   402  609 

V.  Popp,  42  Mich.   115  893 


993 


GENEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  |§  663a-1442c;  3,  S§  1443-1940.] 


Perguson 

V.  Smith,    2    Johns.    Ch.     (N.    Y.) 

139  1420 

,.  Soden,  111  Mo.  208 

113,   134a,  646,   1105,  1808 
V.  Tarbox,    3    Kans.    App.    656 

1396,  1439 

V.  Wagner,  41  Ind.  450  1088 

Ferguson's  Succession,  17  La.  Ann.  255    762 

Pern  v.  Leuthold,  39  Minn.  212  1414,  1717 

Perrand  v.  Clay,  1  Jur.  165  1911 

Perrars   v.    Cherry,    2   Vern.    384  542 

Perrin  v.  Errol,  59  N.  H.  234  586 

Perris    V.    Crawford,   2    Den.    (N.    Y.) 

595  644,  744,  751,  1380 

V.  Ferris,  28  Barb.  (N.  Y.)  29    76,  1185 

V.  Hard,   135   N.  Y.   354  1141,  1490 

V.  Hendrickson,  1  Edw.  Ch.  (N.  Y.) 

132  814,  831 

V.  Johnson,   136  Mich.   227  71,  350 

V.  Quimby,  41  Mich.  202  444 

V.  Smith,  24  Vt.  37  515 

V.  Van  Ingen,  110  Ga.   102 

856,  870,  1080 
V.  Wilcox,  51  Mich.  105 

80,   244,  246,   324,  339 
Ferry  V.  Burnell,  5  McCrary  (U.  S.)  1    525 
V.  Krueger,  43  N.  J.  Eq.  295  1498 

V.  Laible,  31  N.  J.  Eq.  566  554 

V.  Meckert,  32  N.  J.  Eq.  38  817 

V.  Miller,   164  Mich.   429 

36,  241,  331,  1072,  1342 
Pertig  V.  Heme,  197  Pa.  St.  560  387 

Pery  V.  Pfeiffer,  18  Wis.  510  586,  589 

Pesmire  v.  Shannon,  143  Pa.  St.  201       959 
Pessenden  v.  Taft,  65  N.  H.  39 

366,  646,  662,  823 
Fessler's  Appeal,  75  Pa.  St.  483 

164a,  172,  312,  374,  556 
Fetes  V.   O'Laughlin,   62   Iowa   532 

344,  515,  524,  574 
Fetrow  v.  Merriwether,  53  111.  275  75,  1175 
Fetta  V.  Vandevier,  3  Colo.  App.  419 

288a,  335 
Fetter  v.  Cirode,  4  B.  Mon.   (Ky.)   482 

380,  729 
Pewell  V.  Kessler,  30  Ind.  195  943 

Ffrost  V.  Butler,  58  N.  H.  146  1294 

Fiacre  v.  Chapman,  32  N.  J.  Eq.  463 

878,  1897a 
Pickes  V.  Ersick,  2  Eawle  (Pa.)    166 

1333,  1355 
Fidelity    Banking    &c.    Co.    v.    Kangara 

Val.  &c.  Co.,  95  Ga.  172  .      121 

Fidelity    Ins.    &c.    Co.    v.    Byrnes,    166 

Pa.    St.   496  1670 

V.  Miller,  89  Pa.  St.  26  1225 

V.  Nelson,  30  Wash.   340  790a 

V.  Second  Phoenix  Bldg.  &c.  Assn., 

17  Pa.  Super.  Ct.  270  714 

V.  Shenandoah  Val.   R.    Co.,   32   W. 

Va.  244  128,  168,  545,  571, 

573,  578,  957,  960,  966,  987,  1441 
Fidelity   Loan   &c.   Co.   v.    Engleby,   99 

Va.  168  926 

Fidelity    Sav.    Assn.    v.    Bank   of   Com- 
merce, 12  Wyo.  315  638 
Fidelity  Trust  Co.  v.   Hoboken  &c.  R. 
Co.,  71   N.  J.  Eq.   14                               687 
V.  Mobile  St.  R.  Co.,  53  Fed.  850 

1383,  1385 
V.  Mobile  St.  R.  Co.,  54  Fed.  26       1640 
Fidelity  &c.  Co.  v.  Oliver,  57  Wash.  31    346 
V.  West    Pennsylvania    &c.    R.    Co., 

138  Pa.  St.  494  126a 

Fiedler    v.    Carpenter,    2    Wood.    &    M. 
(U.    S.)    211  1293 

v.  Darrin,  50  N.  Y.  437      266,  309,  639 


Fiedler 

V.  Darrin,  59  Barb.   (N.  Y.)  651         339 
Field  v.  Anderson,  55  Ark.  546 

805,  1455,  1469a 
V.  Arrowsmith,    3    Humph.    (Tenn.) 

442  88 

V.  Ashley,    79   Mich.    231  1449 

V.  Campbell   (Ind.  App.),  68  N.   E. 

911  114 

V.  Campbell,  164  Ind.  389  113,  561 

v.  Doyan,  64  Wis.   560  986 

V.  Gooding,   106  Mass.  310 

1741,  1888,  1892,  1904 
V.  Hawshurst,  9  How.  Pr.    (N.  Y.) 

75  1457,  1690 
V.  Holland,  6  Cranch  (U.  S.)  8 

906,  907,  1683a 
V.  Maghee,  5  Paige  (N.  Y.)  539  1375a 
v.  Noblett,  154  Ind.  357  113 

V.  Post,  38  N.  J.  L.  346  158 

V.  Saginaw  Circuit  Judge,  124  Mich. 

68  1709a 

,.  Schieffelin,  7  Johns.  Ch.   (N.  Y.) 

150  793a 

V.  Swan,  10  Mete.  (Mass.)  114 

773,  775,  777 
V.  Tate,  57  N.  J.  Eq.  632  687 

V.  Thistle,  58  N.  J.  Eq.  339 

748,  757,  763a,  764,  1407 
V.  Thistle,  60  N.  J.  Eq.  444  1426 

V.  Wilson,  6  B.  Mon.   (Ky.)  479 

1191,  1195 
Fielder  v.  Varner,  45  Ala.  429 

99,  356,  1493,  1706,  1936 

Fields  V.  Brown,  188  111.  Ill  619 

V.  Clayton,    117   Ala.    538  18,  664 

V.  Crowley,    71    Ore.    141        1080b,  1354 

V.  Daisy    Gold    Min.    Co.,   25    Utah 

76  609 
V.  Danenhov/er,  65  Ark.  392  1070 
V.  Drennen,  115  Ala.  558  1176,  1590 
V.  Fish,  26  Ky.  L.  659  65a 
V.  Helms,  82  Ala.  449  251,  1039,  1813a 
V.  Mott,  9  N.  Dak.  621  345 
V.  Sherrill,    18    Kans.    365            881,  943 

Fietsam  v.  Hay,  122  111.  293  161 

Pievel  V.  Zuber,  67  Tex.  275  874c,  877,  1204 
Fifield  V.  Farmers'  Nat.  Bank,  148  111. 
163  436b,  447 

V.  Sperry,  20  N.  H.  338  1248 

Fifth   Nat.   Bank  v.   Pierce,   117   Mich. 

376  134,  1342,  1520 

Figart  v.  Halderman,  75  Ind.  564 

741,  744,  1629 
Figge  V.  Rowlen,  84  111.  App.  238  584 

Figley  V.  Bradshaw,  35  Nebr.  337  612a 

Filby  V.  Miller,  25  Pa.  St.  264  557 

Pillastre   v.    St.   Amand,    32    La.    Ann. 

352  514a 

Filley  v.  Christopher,  39  Wash.  22 

429a,  433a 

Filmore  v.  Eeithman,  6  Colo.  120  552 

Finch  V.  Beal,  68  Ga.  594  586 

V.  Brown,  3  Beav.  70  1140 

V.  Houghton,   19  Wis.   149 

860,  919,   1521,   1522,   lS31a,  1533 
V.  Magill,    37    Kans.    761 

1396,  1404,  1408 
T.  Newnham,  2  Vern.  216  1062 

V.  Turner,  21  Colo.  287  1511 

V.  Winchelsea,   1  P.   Wms.   283 

163,  462,  464 
Fmcher  v.  Hanegan,  59  Ark.  151     515,  518 
Finck  V.  Adams,  36  N.  J.  Eq.  188    263,  340 
Pindlay  v.   Longe,   81   Vt.    523 
„     ,  1047a,  1094,  1361,  1587 

Findley  v.  Armstrong,  23  W.  Va.  113 

189,  192 


GEN^EEAL   TABLE    OE    CASES 


993 


[References  are  to  Sections.— Vols.  1,  |§  1-663;  2,  §|  663a-1442c;  3,  |§  1443-1940.] 


Finegan,    Succession    of    (La.),    65    So. 

614  1222 

Finger  v.  McGaughey,  119  Cal.  59 

1414,  1664 
V.  McCaughey,  114  Cal.  64  74 

Fink  V.   Murdock    (Nebr.),   151   N.  W. 

951  1611a 

Finlay   v.    Bank   of    United    States,    11 
Wheat.   (U.  S.)   304  1439 

V.  Hosmer,  2  Conn.  350  950 

V.  Union  Mut.   F.   Ins.   Co.,   74  Vt. 

211  424a 

Finlayson  v.   CrooksL47  Minn.   74         473a 
V.  Lipscomb,   16  Fla.   751  1512 

V.  Peterson,  5  N.  Dak.  587      17S7a,  1838 
V.  Peterson,  11   N.   Dak.  45       674,  874a 
Finley  v.   Babb,   144  Mo.   403         81a,  1492a 
V.  Babb,   173   Mo.   257  522 

V.  Bank  of  United  States,  11  Wheat. 

(U.  S.)    304  1609 

V.  Erickson,    122    Minn.    235        715,  716 

V.  Simpson,  22  N.  J.  L.  311        752,  761c 

V.  Spratt,   14   Bush    (Ky.)    225  509 

V.  Thayer,  42   111.   350  665,  954 

Finlon  v.  Clark,  118  111.  32  282,  664 

Finnagan  v.  Manchester,  12  Iowa  521     1444 

Finnegan  v.   Effertz,  90  Minn.   114  1064 

V.  Finnegan,   3  Tenn.   Ch.   510  500 

Finnell  v.  Finnell,  159  Cal.  535  874 

Finnigan  v.  Janeway,  85  Minn.  384  724 

Firebaugh  v.  Ward,  51  Tex.  409  463 

Fire  Ins.  Co.  v.  Felrath,  77  Ala.  194 

408,  408a 
Firemen's  Ins.  Co.  v.  Wilkinson,  35  N. 

J.   Eq.   160  929,  942 

Firestone  v.  Klick,  67  Ind.  309     1616,  1619 
V.  State,  100  Ind.  226  1698 

Firestone    Coal    Co.    v.    McKissick,    24 

Colo.  App.  294  1606 

First   M.    E.    Church    v.   Fadden,   8   N. 

Dak.  162  748,  1606c 

First  Nat.  Bank  v.  Adam   (111.),  25  N. 

E.   576  166,  167 

V.  Adam,     138    III.    483  436c,    447 

V.  Anderson,  75  Va.  250  126c,  452a 

V.  Andrews,  7  Wash.  261         822,  1701a 

V.  Ashmead,  23  Fla.  379  241, 

244,   248,  291,  324,  331,  342c 

V.  Baker,  148  N.  Y.  S.  372       1472 

V.  Beegle,  52  Kans.  709      780,  1658 

V.  Bell  S.  &c.  Min.  Co.,  8  Mont.  32    39a, 

1746,  1764,  1765,  1769,  1773,  1838 

V.  Bennett,  215  111.  398  610 

V.  Brotherton,  78  Ohio  St.  162  710 

V.  Bruce,  94  Cal.  77  83a 

•V.  Bryan,  62  Iowa  42  626 

V.  Byard,    26    N.    J.    Eq.    255  380 

V.  Caldwell,  4  Dill.   (U.  S.)  314 

179,  186,  187,  463 
V.  Chafee,  98  Wis.  42  586 

V.  Childs,   133   Mass.  248  633 

V.  Chowning   Electric   Co.,    142    Ky, 

624  609 

V.  Citizens'  State  Bank,  11  Wyo.  32 

76,  604a,   1366,    1459,   1509,  1600a 
V.  Clements,  87   Iowa  542  519 

V.  Commercial       Travelers'       Home 

Assn.,  108  App.  Div.  78  131 

V.  Connecticut    M.    Life    Ins.     Co., 

129    Ind.    241  460,  607 

V.  Cox  (Tex.  Civ.  App.),  139  S.  W. 

1  577 

V.  Davis,   146  111.  App.  462 

610,    1453,    1578,    1600a 
V.  Davis,  108  III.  633  652a 

v.  Edgar,  65  Nebr.  340  192 

V.  Edwards,  84  Kans.  495 

244,  258,  278,  324 

63 — Jones  Mtg.— Vol.  III. 


First  Nat.  Bank 

V.  Elmore,  52  Iowa  541 

134,  431,  436b,  445,  870 
V.  Essex,  84  Ind.   144  863,  870,  873 

V.  E.  T.   Barnum   Wire  &c.  Works, 

60  Mich.  487  1535 

V.  Farmers'    &c.    Nat.     Bank,      171 

Ind.    323  516,    548,    583 

V.  Flath,  10  N.  Dak.  275  610,  616,  834 
V.  Gage,  79  111.  207  1516 

V.  Gallagher,    119   Minn.   463 

972,  974,  979 
V.  Garlinghouse,    53    Barb.    (N.    Y.) 

615  111 

V.  Glenn,  10  Idaho  224  636,  1630 

V.  Gough,   61    Ind.    147  97,  98 

V.  Hayzlett,  40  Iowa  659  462,  464,  474 
V.  Henry,  156  Ind.   1  837 

V.  Holt,  87  Cal.   158  1606 

V.  Honeyman,  6  Dak.  275  676,  842 

V.  Hunton,  70  N.  H.  224  883a 

V.  Illinois    Steel    Co.,    72    111.    App. 

421  771 

V.  Illinois  Steel  Co.,  174  111.  140 

141,  670,  772,  1521,  1531a,  1536 
V.  Kansas  Grain  Co.,  63  Kans.  343  771 
V.  Keller,  127  App.  Div.  435  610,  615 
V.  Kreig,  21  Nev.  404 

41,  244,  342c,  974,  1769 
V.  Lambert,  63  Minn.  263  1378,  1433 
v.  Lamont,  5  N.  Dak.  393  461 

V.  McCarthy,  18  S.  Dak.  218  713 

v.  McEntire,  112  Ga.  232  633 

V.  Maxfield,  83  Maine  576  134 

V.  Miner,  9  Colo.  App.  361  989 

V.  Moor,    34    Tex.    Civ.    App.    476 

1051,  1053 
V.  Morsell,  1  MacAr.  (D.  C.)  155  367 
V.  National    Live    Stock    Bank,    13 

Okla.    719  479 

V.  New  Milford,  36  Conn.  93  560 

v.  Pardee,    16   Mont.   390  1346 

V.  Park,    37    Colo.    303  1209a 

V.  Parker,  28   Wash.    234 

1210,  1363,  1496 
V.  Pearson,  119  N.  Car.  494 

1449,  1889,  1901 
V.  Peck,  8  Kans.  660  71,  76,  1183a 

V.  Radford  Trust  Co.,  80  Fed.  569  1385 
V.  Renn,  63  Kans.  334  427 

V.  Robinson,  105  App.  Div.  193  459 

V.  Rogers,  24  Okla.  357  151 

V.  Rohrer,   138   Mo.    369  817,  834 

V.  Salem    Capital    Flour    Mills    Co., 

31   Fed.   580  1439,  1441 

V.  Sargent,  65   Nebr.   594  250,  251 

V.  Schussler,   8   Ky.    L.    (abst.)    516 

758,  827 
V.  Schween,  127  111.  573  135a 

V.  Sheaf er  (Pa.),  24  Atl.  221  478 

V.  Shedd,  121  U.  S.  74  1573 

V.  Sioux  City  Terminal  R.  &c.   Co., 

69  Fed.  441  126a 

V.  Stiles,  22  Hun  (N.  Y.)  339-  845 

V.  Tighe,  49  Nebr.  299  244 

V.  Tyler,  4  Nebr.  (Unoff.)  63  1611a 
V.  Waddell,  74  Ark.  241  652a 

V.  Ware,  95  Maine  388  1233 

V.  Weed,  89  Mich.  357  145 

V.  Wentworth,  28  Kans.   183  97,  99 

V.  Wheeler,  12  Tex.  Civ.  App.  489  883a 
V.  Woburn,  192  Mass.  220  537e,  537f 
V.  Woodman,   9   Iowa  668  1207 

First  Nat.  F.  Ins.  Co.  v.  Salisbury,  130 

Mass.  303  1383 

First    State    Bank    v.    Cox    (Tex.    Civ. 
App.),  139  S.  W.  1  1621 


994 


GENERAL   TABLE  .  OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


First  State  Bank  ,    „ 

V.  Jones    (Tex.   Civ.   App.),    171    S. 

W.   1057  904 

Fischer  v.  Simon,  95  Tex.  234       1821,  1837 
V.  Tuohy,  186  111.  143 

508,  534,  560,  561,  564 
V.  Woodruff,  25  Wash.  67 

479,   817,  1080 
Fish  V.   Anstey  Constr.    Co.,    71   Misc. 
2  604a 

V.  First  Nat.  Bank,  150  Fed.  524  479 
V.  Fish,  1  Conn.  559  22,  701,  866,  1388 
V.  French,   15   Gray   (Mass.)    520  841 

V.  Glover,   154  III.   86  741,  742a,  762 

V.  Gordon,  10  Vt.  288  867 

V.  Hayward,  28  Hun  (N.  Y.)  456 

742,  1190 
V.  New    York    Water    Proof    Paper 

Co.,  29   N.  J.   Eq.   16  97,  447 

Fishblatt    v.    Atlantic    City,    174    Fed. 

196  708 

Fishburne  v.  Smith,  34  S.  Car.  330       1924 

Fishel,  In  re,  192  Fed.  412  643 

Fisher  v.  Bishop,  108  N.  Y.  25  626 

V.  Borden,  111  Va.   535 

545,   548,   552,  835b 
V.  Butcher,   19   Ohio  406  500 

V.  Cowles,  41  Kans.  418     481,  495,  787, 
814,  820,  956a,   1396,   1439,  1440 
V.  Dillon,  62  III.  379  878 

V.  Dixon,   12  CI.  &  F.  312  441,  451 

V.  Green,   142   III.  80  265,  1733 

V.  Hartman,  165  Pa.  St.  16  1611 

V.  Holden,  84  Mich.  494  900 

V.  Lodge,  50  Iowa  459  964 

V.  Meister,  24  Mich.  447  612,  816 

V.  Milmine,  94  111.  328  63,  501,  1176 
V.  Mossman,  11  Ohio  St.  42  1204,  1214 
V.  Otis,  3  Chand.  (Wis.)  83  346,  367, 
659,  814,  817,  834,  836,  904,  1487 
V.  Shaw,  42  Maine  32  1265,  1267 

V.  Villamil,    62    Fla.    472  97 

V.  White,   94  Va.   236 

755,  761c,  1362,  1713 
V.  Witham,    132   Pa.   St.    488       288,  312 
Fisher's  Appeal  (Pa.),  14  Atl.  225  124 

Fisk  V.   Brunette,   30   Wis.    102  713 

V.  Duncan,  83  Pa.  St.  196  1355 

V.  Osgood,  58  Nebr.  486  538 

V.  People's     Nat.     Bank,     14     Colo. 

App.  21  444,  445,  447,  695 

V.  Stevens   (Utah),   33   Pac.   249 

741,  755,  763a,  764 
V.  Stewart,  26  Minn.  365  1146 

V.  Stewart,  24  Minn.   97  272,  331 

Fiske  V.   Fiske,  20  Pick.    (Mass.)    499 

391,  395,  1296,  1310 
V.  McGregory,  34  N.   H.   414  861 

V.  Mayhew,    90    Nebr.    196 

62,  1550,  1769 
V.  Tolman,    124   Mass.    254 

738,  743a,  749,  751,  769 

Fishwick  v.  Lowe,  1   Cox  411  1401 

Fitch  v.  Appelgate,  24  Wash.  25     740,  848 

V.  Boyer,   51  Tex.   336  99,  526 

V.  Coit,  1  Root  (Conn.)   266  1567 

V.  Cotheal,  2  Sandf.  Ch.  (N.  Y.)  29 

114,  865 
V.  Currie,  19  Nova  Scotia  522  542 

v.  Lewiston      Steam-Mill      Co.,      80 

Maine   34  124,  130 

V.  McDowell,   145   N.  Y.  498  817 

v.  Miller,  200  111.   170  84,  87,  244, 

283,  330,  342,  501,   1062,  1146 
V.  Pinckard,   5   111.   69  27,   1229 

v.  Remer,  1  Flip.  (U.  S.)  15  657,  659 
v.  Stallings,  5  Colo.  App.  106  1137 

V.  Wetherbee,    110  111.   475       1733,  1769 


Fitch 

V.  Willard,  73  111.  92  1922 

Fitchburg     Cotton     Manufactory     Corp. 
V.  Melven,  15  Mass.  268 

771,  774,  775  776,  777 
Fitchburg  Savings  Bank  v.  Amazon  Ins. 

Co.,  125  Mass.  431  406,  408 

Fitchburg  Steam  Engine  Co.  v.  Potter, 

211  111.  138  1120e 

Pitcher  v.  Griffiths,  216  Mass.  174  1067 

Fite  V.  Kennamer,  90  Ala.  470  83b 

Fithian  v.  Corwin,  17  Ohio  St.   118 

865,  870,  871,  1426 
V.  Monks,  43  Mo.   502  1345 

Fitts   v.    Beardsley,    55    Hun    (N.    Y.) 
603  1376 

V.  Davis,   42   111.   391  468,  470 

V.  Hoitt,  17  N.  H.  530  1645 

Fitzgerald   v.    Atlanta   Home   Ins.    Co., 
61  App.  Div.  350  447 

V.  Barker,  70  Mo.   685  758,  762 

V.  Barker,  85  Mo.  13 

460,  575,  741,  744,  758,  762 
V.  Beckwith,  182  Mass.  177  791,  964a 
V.  Beebe,  7  Ark.  310  19,  777 

V.  Fauconberg,    Fitzg.    207  562 

V.  Fitzgerald,  100  111.  385  500 

V.  Flanagan,  155  Iowa  217  1404,  1712 
V.  Flannagan  (Iowa),  125  N.  W.  995  29 
V.  Forristal,   48  111.   228  1333 

V.  Goff,  99  Ind.  28  84,  501,  502 

V.  Libby,   142   Mass.   235  65 

V.  Williamson,  85  Ala.  585  .      589 

Fitzgibbon    v.    Parker,    143    App.    Div. 

463  625 

Fitzhugh  v.  Barnard,  12  Mich.  104 

538,  574 
V.  McPherson,  3  Gill  (Md.)  408 

652,  1391 
V.  Maxwell,  34  Mich.  138  189,  208 

V.  Smith,  62   111.   486  172,  334 

Fitzpatrick  v.  Baker,   155  Ky.   175 

1049,  1080a 
V.  Fitzpatrick,    6   R.    I.    64        1841,  1843 
Fitzsimons  v.  Baum,  44  Pa.   St.  32  639 

Fitzsimmons  v.    Southern   Express   Co., 

40  Ga.  330  564 

Fix  V.  Loranger,  50  Mich.  199  1668 

Flach  V.   Zanderson    (Tex.   Civ.  App.), 

91  S.  W.  348  196 

Flachs  V.  Kelly,  30  111.  462  878 

Flack   V.    Breman,    45    Tex.    Civ.    App. 

473  1144,  1414,  1588,  1589 

Fladland  v.   Delaplaine,   19  Wis.   459  57 

Flagg  V.   Flagg,    11    Pick.    (Mass.)    475 

668,  702 
V.  Geltmacher,  98  111.  293 

741,  758,  760a,  876,  879 
V.  Johnston,  39  Ga.  26  1390 

V.  Mann,   2    Sumn.    (U.    S.)    486 

162,   168,  241,  257,  259,  279,  285, 
353,  546,  555,  556,  587,  588,  589 
V.  Mann,  14  Pick.    (Mass.)   467 

241.   244,   258,   262,   265,   266,  272, 
300,  324,  325 
V.  Munger,  9  N.  Y.  483    757,  764,  .1392 
V.  St.    Elmo   Inv.   Co.,  95    Cal.   xvii 

1709c,  1710 

V.  Thurber,  14  Barb.   (N.  Y.)   196       751 

V.  Walker,  113  U.  S.  659  281 

Flagler  v.  Malloy,  56  Hun  643  604a 

Flaherty  v.  Cramer,  62  N.  J.  Eq.  758       586 

Flake  v.  Nuse,  51  Tex.  98  895 

Flanagan   v.    Cushman,   48  Tex.   241       469 

V.  Westcott,    11    N.    J.    Eq.    264 

676    936 


GENERAL   TABLE   OF    CASES 


995 


[References  are  to  Sections.— Vols.  1,  §§  l-663i  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Flanders   v.    Doyle,    16   111.   App.    508 

744,    746,   754 
V.  Greely,   64    N.    H.    357  136,    137 

V.  Hall,    159    Mass.    95  1108 

V.  Lamphear,    9    N.    H.    201 

388,  389,  391,  392,  668 
V.  O'Brien,   46    Ind.    284  99 

V.  Thomas,    12    Wis.    410  1940 

Flanigan  v.   Sable,  44  Minn.  417 

856,  865a,  868 
V.  Seelye,    53    Minn.    23  896,    958 

Flannary  v.   Utley,   9   Ky.   L.   581 

874e.  876 
Flannery  v.   O'Brien,  6  Ky.  L.    (abst.) 

667  512 

Flechner  v.   Sumpter,   12  Ore.  161  459 

Fleek  v.  Zillhaver,  117  Pa.  St.  213  463 
Fleischmann     v.     Tilt,     10     App.     Div. 

(N.   Y.)    271  1396 

Fleishhauer   v.    Doellner,    60   How.    Pr. 
(N.   Y.)    438  1597 

V.  Doellner,    9    Abb.    N.    Cas.     (N. 

Y.)   372  741,  1719a 

Fleming  v.  Beaver,  2  Rawle   (Pa.)    128  881 
V.  Burgin,    2    Ired.    Eq.     (N.    Car.) 

584  539,    546 

V.  Burnham,    100    N.    Y.    1  1648 

V.  Franing,    22    Okla.    644  1175a 

V.  Georgia  R.   Bank,   120   Ga.    1023 

164a,  264,  266,  537 
V.  Graham,  110  N.  Car.  374  83a,  138a 
V.  Hager,   121   Iowa  205  560,   1335 

V.  McCutcheon,    85    Minn.    152  922 

V.  Parry,   24    Pa.    St.    47  678,   984 

V.  Reed,  20  Ind.  App.   462 

741,  743,  743a,  752 
V.  Sitton,    1    Dev.    &    Bat.    Eq.    (N. 

Car.)    621  1352,    1552,    1711 

V.  Soutter,    6    Wall.    (U.    S.)    747      1577 
Flemington   Nat.  Bank  v.  Jones,   50   N. 

J.    Eq,    244  806,    813 

Flemming  v.  Barden,  127  N.  Car.  214  1764 
Flentham  v.  Steward,  45  Nebr.  640  1709 
Fleschner    v.    Sumpter,    12    Ore.    161 

458,  495 
Flesher   v.    Hubbard,    37    Okla.    587 

71,    1176 
Fletcher    v.    American    Trust    &c.    Co., 
Ill    Ga.   300  102a 

V.  Ann  Arbor  R.  Co.,  116  Fed.  479  1535 
V.  Bass  River  Sav.  Bank,  182  Mass. 

5  1129 

V.  Carpenter,  37  Mich.  412  804,  805 

V.  Cary,    103    Mass.    475         1244,    1253, 

1258,  1273,  1276,  1287,  1341,  1413 

V.  Chamberlin,    61    N.    H.   438 

42,   702,   808 

V.  Daugherty,   13  Nebr.  224         71,  351, 

1179a,     1182a,     1183a,     1209a 

V.  Ellison,  1  Tex.  Unrep.   Cas.   661     595 

V.  416  West  33d  St.  Realty  Co.,  77 

Misc.  (N.  Y.)  280  1654 

V.  Hall,   135   Ga.   28  1654 

V.  Holmes,  25   Ind.  458 

1051c,    1334,   1715,    1720 
V.  Holmes,    32    Ind.    497 

28,  468,  817,  1421 
V.  Hutchinson,  25  Ark.  30  1323,  1413 
V.  Kelly,  88  Iowa  475  487,  1606 

V.  McKeon,   71  App.   Div.  278  773 

V.  Northcross    (Cal.),   32   Pac.   328     269 
V.  Wireman,    152   Ky.    565  583 

Fleurot   v.    Fletcher,  28    Ohio   Cir.    Ct. 

841  1600a 

Flick    V.    Gold    Hill  -Sc.    Min.    Co.,    8 

Mont.   298  1441 

Fliess   V.    Buckley,   22    Hun    (N.    Y.) 
551  1684,  1695,  1717 


Fliess 

V.  Buckley,  24   Hun   (N.   Y.)    514 

1688a,    1717 

V.  Buckley,  90  N.  Y.  286       1425,  1688a 

Flight  V.  Bentley,  4  L.  J.  Ch.  262  785 

Flint,  In  re,  8  Ont.  Pr.  361  964d 

Flint  V.  Clinton  Co.,  12  N.  H.  430 

124,  1780 
V.  Long,    12    Wash.    342  591 

V.  Sheldon,   13  Mass.  443 

244     272     300 
V.  Winter    Harbor     Land     Co.,  '  89 

Maine    420  720,    741, 

748,  758,  761a,  761c,  953,  1709 
Flint  &.  P.  M.  R.   Co.  v.  Auditor  Gen- 
eral, 41  Mich.   635  36,  62,  1769 
Flint  &c.   Mfg.   Co.   V.   Douglass   Sugar 

Co.,    54    Kans.    455  487 

Flitcraft    v.     Commonwealth    Title    &c. 

Trust    Co.,    211    Pa.    114  548 

Florance  v.    Orleans   Nav.    Co.,   1   Rob. 

(La.)    224  822 

Florence  v.  Morien,  98  Va.  26  65,  489 

Florence  Land  Co.  v.  Warren,  91  Ala. 

533  1322 

Florence  R.  &c.  Co.  v.  Chase  Nat.  Bank, 

106   Ala.    364  633 

Florence  S.  M.  Co.  v.  Zeigler,  58  Ala. 

221  556 

Flores  v.   Director,   17  Philippine  512    537d 
Florida  Pert.  Mfg.  Co.  v.  Hodge,  64  Fla. 

275  1330,    1600 

Florida   First   Nat.    Bank   v.   Ashmead, 

23     Fla.     379  322 

Florida  Savings  Bank  &c.  Exchange  v. 

Rivers,    36  Fla.    575  497 

Flournoy  v.   Harper,   81   Ala.   494  1439 

Flower  v.   Cornish,  25   Minn.  473  630 

V.  Elwood,   66   111.   438       913,  924,   926, 

929,  980,  1771,  1788,  1789,  1799,  1939 

V.  O'Bannon,  43  La.  Ann.  1042    345 

Flowers  v.  Barker,  79  Ala.  445  1439 

V.  Moorman,   27   Ky.    L.   728        522,   538 

V.  Wilkes,  1  Swan.   (Tenn.)  408  517 

Flower's  Succession,  In  re,  12  La.  Ann. 

216  514a 

Floyd   V.    Cheney,    57    Iowa    160  1431 

V.  Harding,    28    Grat.     (Va.)    401 

464,    46S 

V.  Morrison,  40  Iowa  188      622,  631,  682 

V.  Sellers,   7   Colo.   App.   491  1069' 

Fluharty  v.    Fluharty,   54  W.   Va.  407     392: 

Flye  V.   Berry,   181   Mass.   442 

835b,  886    943,  946,  1055 
Flynn  v.   Bourneuf,   143   Mass.   277 

750,   1897a 
V.  Coney  Island  &c.  R.  Co.,  26  App. 

Div.    416  126a 

v.  Foley    Eros.,    91    Minn.    444  1094 

V.  Flynn,    68    Mich.    20  610,    612 

V.  Holmes,  145  Mich.   606  36,  264 

V.  Lee,  31  W.  Va.  487      703,  1211.  1211a 
V.  Powers,    35    How.    Pr.    (N.    Y.) 

279  104,  116 

Flynt  V.  Arnold,  2  Mete.   (Mass.)  619    559 

V.  Hubbard,  57  Miss.  471  679 

Fobes   V.    Cantfield,   3    Ohio    17       634,    651 

Focke  V.  Weishuhu,  55  Tex.  33       877,  924 

Foerst   v.    Masonic    Hall   Assn.    (Cal.), 

31    Pac.    903  1185 

V.  Pirro,  17  Abb.  Pr.   (N.  Y.)   113 

715,    1070,    1074,    1128,    1160 

Fogarty  v.    Finlay,    10    Cal.    239  499 

V.     Fogarty,  126  N.  Y.  S.  4  1117 

V.  Sawyer,  23  Cal.   570  1769,  1861 

V.  Sawyer,  17  Cal.  589 

20,  1725,  1765,  1773,  1889 


996 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3, 


1443-1940.] 


Fogg  V.  Middlesex  Mut.  Fire  Ins.  Co., 
10   Cush.    (Mass.)    337 

406,   408a,   413a,   427 

V.  Rogers,  2  Coldw.    (Tenn.)   290       198 

Foley  V.  Toley,  15  App;  Div.  276  342c 

V.  Greene,   14  R.   I.  618  626 

V.  Howard,   8   Iowa   56  84,    501 

V.  Kirk,  33   N.  J.   Eq.   170  282 

V.  Rose,    123    Mass.    557  822,   822a 

V.  Whittaker,   26    Ark.    95  1441 

Folk    V.    Brooks,    91    S.    Car.    7  586 

Folken    v.    Hahn,    114    Iowa    178  743 

Follansbe  v.  Menage,  28  Minn.  311 

759,  768 
FoUansbee   v.  Johnson,  28  Minn.  311 

758,  759,  762 

Follett  V.   Hall,   16  Ohio   111  463 

V.  Heath,    15    Wis.    601  350,    352 

V.  Rose,    3    McLean   332  128 

Folse  V.  Triche,   113  La.   915  447 

Folsom   V.    Belknap    County   Mut.    Fire 

Ins.  Co.,   10  N.   H.   231  422 

V.  Cragen,    11    Colo.    205  609 

V.  Moore,   19   Maine  252  431 

Foltz   V.    Ferguson,    77    Tex.    301  624 

V.  Wert,    103    Ind.    404  141,    468 

Fond  du   Lac   Harrow  Co.   v.    Haskins, 

51  Wis.   135  1431,  1432,  1434 

Fontainn    v.    Schulenburg    &c.    Lumber 

Co.,  109  Mo.  55  281 

Fontenot  v.   Soileau,  2  La.  Ann.  774       469 
Foot  V.  Burr,  41  Colo.   192  1769,  1793a 

Foote  V.    Gooch,   96   N.    Car.   265 

428,    429,    436,    436c 
V.  Hambrick,    70   Miss.    157  94 

V.  Hartford    Ins.    Co.,     119     Mass. 

259  408a,    423 

V.  Lathrop,   53   Barb.    183  1420 

V.  Sprague,    13    Kans.    155 

635,  1477,  1606a 
V.  Yarlott,    238    111.     54  1590 

Forbes  V.  McCoy,  15   Nebr.  632 

379,    613,    1472 
V.  Moffatt,    18    Ves.    384a  848,    870 

V.  San     Rafael     Turnpike     Co.,     50 

Cal.     340  127 

V.  Thomas   (Tex.),  51   S.  W.  1097      500 
Force  v.  Elizabeth,  28  N.  J.  Eq.  403 

650,   651,   652 

Ford  V.   Alger,  2  H.   &  C.   279  1208 

V.  Axelson,    74    Nebr.    92  557 

V.  Burks,  37  Ark.   91  488,   495,  942 

V.  Cobb,  20  N.  Y.  344 

429a,    431,    436a,    436b,   445 
V.  Daniels,    71    Mich.    77  99 

V.  David,   1   Bosw.    (N.  Y.)    569         760 
V.  Davis,  168  Mass.   116  377 

V.  Finney,    35    Ga.    258  761c,    762 

V.  Green,    121    N.    Car.    70  524 

V.  Gregory,    10   B.   Mon.    (Ky.)    175   496 
V.  Hancock,    36    Ark.    248  639 

V.  Harrison,   69  Ark.   205  1654 

V.  Heely,   3  Jur.    (N.   S.)    1116 

1810,    1900 
V.  Irwin,  18  Cal.   117  261,  326 

V.  James,  4  Keyes  (N.  Y.)  300  515 

V.  Lewis,    146    Ala.    190  1777b 

V.  McCarthy,  77  Hun   (N.  Y.)   612    501 
V.  McDowell     (Tenn.),     52    S.    W. 

694  817 

V.  Marcall,   107   111.    136  597 

V.  Nesbitt,    72    Ark.    267  1829 

V.  Nunnelley  (Ark.),  165  S.  W.  291 

287,    33S 
V.  Olden,  L.   R.   3   Eq.  461 

340,    711,    1876 
V.  Osborne,   45    Ohio    St.    1  500 


Ford 


V.  Philpot,  5  Har.  &  J.   (Md.)   312     665 
V.  Russell,    1     Freem.     Ch.     (Miss.) 

42  1744 

V.  Smith,  60  Wis.  222     809,  1388,  1513 
V.  Steele,  54  Vt.   562  719 

V.  Sutherlin,  2  Mont.  440  ISO 

V.  Unity    Church,    120   Mo.   498 

471,    541 
V.  Washington   Nat.    Bldg.   &c.   Inv. 

Assn.,    10    Idaho    30  645 

V.  White,    16    Beav.    120  539 

Forde  v.   Herron,   4  Munf.    (Va.)    316 

119,  1670 
Forderer  v.  Schmidt,  154  Fed.  475  895 
Fordham  v.  Wallace,  10  Hare  217  1173 

Fords  V.   Vance,    17   Iowa   94  538,   557 

Fordtran    v.     Cunningham     (Tex.     Civ. 

App.),   141    S.   W.    562  560,   561 

Forehand   v.    Niagara  Ins.    Co.,   58   111. 

App.   161  426a 

Foreman's    Ins.    Co.    v.    Bay,    4    Barb. 

(N.    Y.)    407  113 

Forepaugh  v.  Appold,  17  B.  Mon.  (Ky.) 

625  464,  538 

Forest   v.    Jackson,    56    N.    H.    357 

586,  1144 
Forester   v.    Van    Auken,    12    N.    Dak. 

175  62,  275,  310,  329,  335,   1769 

Forest    Lake    Cemetery    v.    Baker,    113 

Md.   529  1637 

Forgy   V.    Merryman,    14    Nebr.    513        744 
Forlouf  V.  Bowlin,  29  III.  App.  471 

772,    773 
Forman  v.    Hunt,   3    Dana    (Ky.)    614 

1608,    1670 

V.  Marsh,    11    N.   Y.    544  102b 

Forrer   v.    Kloke,    10    Nebr.    373  1439 

Forrest    v.    Gibson,    6    Manitoba    612       951 

V.  Phillips,  2  Mete.    (Ky.)    194  467 

Forrester  v.  Moore,  77  Mo.  651  1912 

V.  Parker,  14  Daly   (N.  Y.)   208 

474,    610 
V.  Scoville,    51    Mo.    268  1912 

Forrest  Milling  Co.  v.  Cedar  Falls  Mill 

Co.,    103    Iowa    619  524 

Forrest  Oil  Co.'s  Appeals,   118  Pa.   St. 

138  885a 

Forse  v.  Soverseen,  14  Ont.  App.  482     773 
Forsha  V.  Longworth,    1   Ohio   Cir.    Ct. 
^  271  597 

Forstall  v.  Blanchard,  12  La.  1  907 

Forstall's  Succession,  39  La.  Ann.  1052    817 
Forster  v.   Hoggart,   15   Q.   B.    155 

1810,    1824 
V.  Mellen,    10    Mass.    421  889 

v.  Thompson,   4   Dr.   &   War.    303      1172 
Forsyth   v.    Freer,    62    Ala.    443 

365,   374,   375,   378 

V.  Rowell,    59    Maine    131  1229 

Forsythe  v.  Brandenburg,  154  Ind.  588    567 

V.  Bristow,    8    Exch.    716  1201 

Fort  V.   Burch,   5   Denio    (N.   Y.)    187 

479,  482,  538,  559 

V.  Burch,    6    Barb.    (N.    Y.)    60        538, 

546,   548,    554,    1637,    1653 

V.  Colby    (Iowa),   144   N.   W.   393      162, 

242a,  257,  258,  264,  265,  278a,  279, 

329,    335,    1039,    1042,    1070,  1080a 

V.  Roush,   104  U.   S.    142  1681 

Fort  Dodge   Bldg.   &c.   Assn.   v.    Scott, 

86   Iowa   431  874f 

Forthman  v.   Deters,   206   111.    159 

848,    863,    868 
Fortier  v.   Darst,  31    III.   212  838 


GENERAL   TABLE   OF    CASES 


997 


tReferences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Fortman  v.  Goepper,  14  Ohio  St.  558 

429,   431,  431a,   435,  445 
Fort    Scott    V.    Schulenberg,    22    Kans. 

648  1207 

Fort    Smith    Mill.    Co.    v.    Mikles,    61 

Ark.   123  99 

Fortson  v.  Caldwell,  17  Tex.  627  1359 

Fortune  v.    Stockton,   182    III.   454  956 

V.  Watkins,   94   N.   Car.   304  474 

Forwood  V.  Dehoney,  5  Bush  (Ky.)  174 

201,  202 
Fosdick  V.  Barr,  3  Ohio  St.  471 

465,  474,  504 
V.  Gooding,    1    Maine   30  1292 

V.  Risk,    15   Ohio   84  1229 

V.  Schall,  99  U.   S.   235 

126c,   158,   160,  431 
Foss  V.    Atkins,    193    Mass.    486  537f 

V.  Atkins,   204   Mass.    337  537c 

V.  Atkins,    201    Mass.    158  537f 

V.  Dullam,    111    Minn.    220        479,    481 
V.  Hildreth,    10    Allen    (Mass.)    76 

1294,   1310 
Foster,  In  re,  Fed.  Cas.  No.  4963  1659 

Foster  v.  Atwater,  42  Conn.  244 

575,  748,  749,  752,  761,  769 
V.  Bailey,    82    S.    Car.    378  557 

V.  Beals,   21    N.    Y.    247  791 

V.  Beardsley    Scythe    Co.,    47    Barb. 

(N.    Y.)    505  501,    502,    503 

V.  Boston,    133    Mass.    143 

1547a,    1771a,    1782 
V.  Bowles,   138  Cal.   449 

575,   747a,   1169,   1474 
V.  Carlisle,   148  Ala.   259  18 

V.  Carson,    147    Pa.    St.    157      480,    791 
V.  Deacon,  6  Madd.  59  1375a 

V.  Dey,   27    N.   J.    Eq.    599  793a 

V.  Elledge,    106    Ark.    342  1889 

V.  Equitable   Mut.    Fire   Ins.   Co.,  2 
Gray    (Mass.)    216 

413a,  419,  420,  427 
V.  Furlong,  8  N.  Dak.  282  878 

V.  Goodrich,  127  Mass.  176       1816,  1820 
V.  Harvey,   11  Wkly.  R.  899  1572 

V.  Hickox,    38    Wis.    408         1420,    1421 
V.  Hobson,    131    Iowa    58  462 

V.  Hodgson,    19    Ves.    180  1173 

V.  Hughes,    51    How.    Pr.    (N.    Y.) 

20  1447 

V.  Jackson,    Hob.    52  939 

V.  Jett,    74    Fed.    678  575,    576 

V.  Johnson,    39    Minn.    378 

63,  135a,  804 
V.  Johnson,    44    Minn.    290 

1210,    1395,    1439,    1441 
V.  Mabe,    4    Ala.    402  431a 

V.  McGuire,    96    Ga.    447  849 

V.  Marsh,   25    Iowa   300  761a 

V.  Mayer,  70  Hun  (N.  Y.)  265  990 

V.  Paine,  63   Iowa  85 

605,   924,    925,    957 
V.  Potter,   37   Mo.   525  1929 

V.  Prentiss,    75    Maine   279 

429,  431a,  438 
V.  Reynolds,   38   Mo.    553 

365,   376,    1802,    1804 
V.  Rice,    126    Iowa    190  295,    332 

V.  Stallworth,  62  Ala.  547        551,  552,  573 
V.  Strong,   5    111.   App.    223 

574,  838,  1771 
V.  Union  Bank,  34  N.  J.  Eq.  48  1620 
V.  Van    Reed,    70    N.    Y.    19 

397,    412,    418,    419,   420 
V.  Wightman,    123    Mass.    100 

744,    1303,    1807 
V.  Young,  35   Iowa  27  102b 


Foster  Lumber   Co.   v.    Harlan   County 
Bank,  71  Kans.   158 

164,  538,  542,  549,  550 
Foster's  Appeal,  74  Pa.  St.  391  123 

Foster's  Appeal,   3   Pa.   St.   79 

458,  470,  469 
Fostoria  Gold  Min.  Co.    v.   Hazard,  44 

Colo.    495  189 

Fouch   V.    Wilson,    59    Ind.    93  81a 

Fouche  V.   Delk,   83   Iowa  297 

736a,  868,  947,  951, 
V.  Swain,    80   Ala.    151 

517,   848,   870.    871,    1095 
Fougera  v.   Moissen,   16   Hun    (N.   Y.) 

237  1373 

Foulks  V.  Reed,  89  Ind.  370     562,  591,  598 
Fountain  v.  Bookstaver,  141  111.  461 

62,  716,  817,  824 
v;  Lewiston    Nat.    Bank,    11    Idaho 

451  1144 

V.  Pateman   (Ala.),  66  So.  75  1915 

V.  Walther,    66    111.    App.    529  ,  1387 

Fountaine  v.  Carmarthen  R.  Co.,  L.  R. 

5  Eq.  316  126a 

Fournier  v.  Chisholm,  45  Mich.  417         470 
Fourth    Nat.    Bank    v.    Craig,    1    Nebr. 

(Unoff.)    849  610 

Fourth    Nat.    Bank's    Appeal,    123    Pa. 

St.    473  1701a,    1706 

Fouahee  v.  Grigsby,  12  Bush  (Ky.)  75 

487,    609 

Foust  V.  Moorman,  2   Ind.   17  546 

Fowle    V.    Merrill,    10    Allen    (Mass.) 

350  1853 

V.  Outcalt,    64    Kans.    352  964 

V.  Torrey,    135    Mass.    87  850 

Fowler  v.  Adams,   13  Wis.   458       320,  335 

V.  Barksdale,    Harp.    Eq.    (S.    Car.) 

164  1628,    1631 

V.  Brooks,   13   N.   H.   240  1304 

V.  Bush,  21  Pick.   (Mass.)   230  926 

V.  Carr,    63    Mo.    App.    486  1907 

V.  Coates,    128    App.    Div.    (N.    Y.) 

381  208 

V.  Dupassau,  3  Mart.   (0.  S.)    (La.) 

574  1655 

V.  Equitable  Trust  Co.,  141  U.  S.  384 

633,  634,  635,  642,  642a,  657,  1923a 
V.  Fay,   62   111.   375  738,   740,    748 

V.  Hart,  13   How.   (U.   S.)    373  99,   1654 
V.  Johnson,    26    Minn.    338  1459, 

1619,   1707,   1859,   1887,   1929,   1937 
V.  Krutz,   54  Kans.   622  1670 

V.  Lewis,  36  W.   Va.    112  1886 

V.  Lilly,     122    Ind.    297  1406 

V.  Parsons,    143    Mass.    401  874c 

V.  Pendleton,    121    Md.   297  96 

V.  Scully,    72    Pa.    St.    456  134 

V.  Will,  19  S.  Dak.   131  582 

V.  Wood,    78    Hun      304  1210 

Fowley  v.  Palmer,  5  Gray  (Mass.)  549 

414,   419,  420,    1135 
Fox  V.  Blossom,  17  Blatchf.  (U.  S.)  352 

605,  1145,  1214a 
V.  Eraser,    92    Ind.    265 

62,  170,  294,  335 
V.  Gray,    105    Iowa   433  86,    1179a 

V.  Hall,    74    Mo.    315        464,    467,    582 
V.  Heffner,     1    Watts    &    S.     (Pa.) 

372  332 

V.  Iron  Co.,  17  Leg.  Int.  (Pa.)   149   .842 
V.  Lipe,   24   Wend.    (N.    Y.)    164 

634,    715 
V.  Mackreth,  2  Bro.  C.  C.  400  1878 

V.  Palmer,   25    N.    J.    Eq.    416  168 

V.  Pratt,  27   Ohio   St.   512         1421,  1'693 
V.  Thibault,  33  La.  Ann.  32  519 


998 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Fox 

V.  Wharton,  5  Del.  Ch.  200  23,  1443 

V.  Willis,    1    Mich.    321  710 

V.  Wray,    56    Ind.    423  814 

Foxworthy  v.   Colby,   64  Nebr.   216  94 

Foy  V.  Armstrong,   113   Iowa   629 

560,  575,  751,  956,  956a 
Fraim  v.  Frederick,  32  Tex.  294  555,  556 
Fralcer   v.    Houck,    36    Fed.    403  1161 

Frakes    v.    Brown,    2    Blackf.     (Ind.) 

295  584 

Fraley  v.  March,  68  N.  Car.   160 

1352,  1367,  1444 

Frame  v.   Bell,   16   Ind.   229  1334 

V.  Tabler   (Tenn.),   53   S.  W.   1014     817 

France  v.  Holmes,  84  Iowa  319  547 

V.  Munro,   138  Iowa  1  642a 

Francestown   Sav.   Bank   v.    Silver,    122 

Iowa  685  1151a,  1335 

Francis    v.    Church,    Clarke    (N.    Y.) 
475  1676 

V.  Deming,   59   Conn.    108  901a 

V.  Francis,   78    S.    Car.    178 

244,  258,  260,  265,  267,  1357 
V.  Jefferson  County  Sav.   Bank,   167 

Ala.  548  586,  593 

V.  Kansas  City  &c.  R.  Co.,  110  Mo. 

387  571 

V.  Parks,  55  Vt.  80  1107 

V.  Porter,  7  Ind.  213  28,  1187,  1188 
V.  Reeves,    137    N.    Car.    269  567 

V.  Sheats,    153    Ala.    468 

954,  lOSld,  1062 
V.  White,  142  Ala.  590  1322 

Francisco   v.    Shelton,    85    Va.    779 

741,  755,  761c 

Francklyn    v.    Fern,    Barnard    30  1069 

Frank  v.   Davis,   16  N.  Y.   S.  369       1709b 

V.  Davis,    135    N.    Y.    275  1719a 

v.  Harrington,    36    Barb.     (N.    Y.) 

415  697 

v.  Hicks,  4  Wyo.  502  149,  157,  168 

V.  Jenkins,  11  Wash.  611  585 

V.  Morehead    (N.    J.    Eq.),    31    Atl. 

1016  823 

V.  Pickle,   2   Wash.   Ter.    55 

72,    1220,    1225 
V.  Snow,    6    Wyo.    42  479,    481 

Franke    v.    Neisler,    97    Wis.    364 

817,  824,  841,  1718 
Frankenthal  v.  Mayer,  54  111.  App.  160  664 
Frankland    v.    Moulton,    5    Wis.    1 

433,    436b,    444,    445,    446 
Franklin  v.   Ayer,   22    Fla.    654       248,   291 
v.  Beegle,    102    App.    Div.    412  1420 

V.  Cannon,    1    Root    (Conn.)    500 

504,  517,  924 
V.  Di  Clemente,  123  App.  Div.  664  1467 
V.  Gorham,  2  Day   (Conn.)    142 

356,  1072 
V.  Greene,  2  Allen  (Mass.)  519  1875 
V-  Jameson-Wohler,     15     N.     Dak. 

613  lOSld 

V.  Killilea,  126  Wis.  88  87 

V.  Kurtz,  3  Del.  Co.  (Pa.)  590  1606 
V.  Mcllvain,  24  Ind.  382  1392 

V.  Osgood,  14  Johns.  (N.  Y.)  527  1790 
V.  Pollard  Mill  Co.,  88  Ala.  318  592 
V.  Sewall,    110    La.    292  297a,    328 

V.  Thurston,  8  Blackf.  (Ind.)  160  1334 
V.  Twogood,    18    Iowa    515 

682,    834,    837 
V.  Twogood,   25    Iowa   520  823 

V.  Van  Cott,  11  Paige  (N.  Y.)  129 

1685,  1686 
Franklin    County    Bank    v.    Everett,    3 
Nebr.    (Unoff.)    379  1672 


Franklin  County  Bank 

V.  Greenfield  Bank,  138  Mass.  515     729 
Franklin    County    Nat.    Bank    v.    First 

Nat.   Bank,   138  Mass.   515  883a 

Franklin  Ins.  Co.  v.  Wolff,  23  Ind.  App. 

549  406a,    408a 

Franklin   Loan   &c.   Assn.   v.   Richman, 

65  N.  J.  L.  526  1709 

Franklin   Sav.    Bank  v,    Cochrane,    182 
Mass.  586  735,  742 

v.  Colby,    105    Iowa   424  814,   956 

V.  Miller,  17  R.  I.  272  166 

V.  Taylor,   53    Fed.    854       526,  542,  610 
V.  Taylor,   131   111.   376  526 

Franklin    Sav.    Inst.    v.    Central    Mut. 
F.  Ins.  Co.,  119  Mass.  240 

406,  408a,  413a 
Franklinski    v.    Ball,    10    Jur.    (N.    S.) 

606  783 

Franklyn    v.    Hayward,    61    How.    Pr. 
(N.    Y.)    43  848,    856,    868,    872, 

1371,  1425 
Franse  v.  Armbuster,  28  Nebr.  467  1514 
Fransworth  v.  Hoover,  66  Ark.  367  1637a 
Frantz  v.   Masterson   (Tex.  Civ.  App.), 

133    S.    W.    740  210 

Franz  v.   Orton,   75   111.    100  342c 

Franzen  v.   Hammond,    136   Wis.  239 

634,   642 
Frary  v.   Orton,   75   111.    100  589 

Frase  v.   Lee,  152  Mo.  App.  562  765 

Eraser   v.    Bean,    96    N.    Car.    327 

1193,   1204,  1414 
V.  Pendlebury,    10   W.    R.    104 

903,    1085 
V.  Seeley,  71  Kans.  169  1612,  1670 

Frash  v.   Glendy,   68  Ind.   3364  981 

Frasher  v.  Ingham,  4  Nebr.  531  1646a 

Fratt  V.  Whittier,  58  Cal.   126  429 

Fray  v.  Drew,   11  Jur.   N.   S.   130  1059 

Frazee  v.  Inslee,  2  N.  J.  Eq.  239  605 

Frazer  v.  Miller,  7  Wash.  521  907 

v.  Seureau    (Tex.    Civ.    App.),    128 

S.    W.    649  316,    335,    342c 

v.  Taliaferro,   6  Ky.  L.   744  65 

Frazier   v.    Center,    1    McCord    Eq.    (S. 

Car.)    270  470,   471 

V.  Crafts,    40   Iowa    110  467 

V.  East    Tennessee    &c.    R.    Co.,    88 

Tenn.    138  124b,    161a 

V.  Frederick,  24  N.  J.  L.  162  158 

V.  Gates,    61    111.    180  1667 

V.  Hendren,  80   Va.   265  198 

V.  Keller,   71    Md.    58  1805,   1813a 

V.  Miles,    10    Nebr.    109  1406 

V.   Swimm,  79  App.  Div.  53  1670 

V.  Wilcox,  4  Rob.    (La.)    517  134a 

Frear  v.   Drinker,   8  Pa.   St.   520  915,  1355 

Frederic  v.  Wilkins   (Ala.),  62   So.  518  103 

Frederick  v.  Devol,  15  Ind.  357  438 

V.  Emig,    186    111.    319  468 

V.  Ewrig,   82   111.   363  1051 

V.  Wheelock,  3  T.  C.  (N.  Y.)  210     1672 

V.  Wilcox,    119    Ala.    355  63 

V.  Williams,  103  N.  Car.   189  1151 

Frederick   (Zent.   Bank  v.    Copeland,    18 

Md.    305  842 

Fredericks    v.    Corcoran,    12    Wkly.    N. 

Cas.   (Pa.)  60  334 

Fred    Miller   Brewing   Co.    v.   Manasse, 

99   Wis.    99  817,   834 

Fredonia    Nat.    Bank    v.    Borden,    166 

Pa.   St.    177  986 

Free  v.   Stuart,   39  Nebr.  220  440 

Freeburg  v.  Eksell,  123  Iowa  464  527,  812a 
Freeby  v.  Tupper,  15  Ohia  467  953,  1229 
Freed  v.  Brown,  41   Ark.  495  66,  66a 


GENERAL   TABLE    OF    CASES 


999 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Freedman's  Savings  &c.  Co.  v.  Dodge, 
7  Wash.  L.  E.  92  1709 

V.  Shepherd,   127   U.    S.   494 

771,  1520,  1521 
Freeland  v.  Freeland,  102  Mass.  475 

630,  1276,  1296,  1297,  1309 
Freelon  v.  Adrian,  161  Cal.   13  1654 

Freeman  v.  Atwood,  SO  Maine  473 

1253.  1257,  1259,  1263 
V.  Auld,    37    Barb.    (N.    Y.)    587        378, 
575,  736,  740,  744,  751,  1491,  1494 
V.  Baldwin,  13  Ala.  246       244,  245,  246 
V.  Brown,    96    Ala.    301  603 

V.  Cunningham,  57  Miss.  61  1215 

V.  Freeman,   43    N.    Y.   34  164 

V.  Laing    (1899),    2    Ch.    355  546 

V.  McGaw,   15   Pick.    (Mass.)    82 

808,  812a,  859 
V.  Moffitt,     119    Mo.    280 

574,  1853,  1907 
V.  Munns,    15    Abb.    Pr.     (N.    Y.) 

468  1681 

V.  Ottawa  Bldg.  &c.  Assn.,   114  III. 

182  638 

V.  Paul,    3    Maine    260  870,    871 

V.  Peay,   23   Ark.    439  84,   501 

V.  Phillips,    113    Ga.    589  102a 

V.  Schroeder,     43     Barb.     (N.     Y.) 

618  501,  608,  1688 

V.  Scofield,  16  N.  J.  Eq.  28       1382,  1383 

V.  Wilson,   51    Miss.   329  113,    118, 

275,  279,  303,  324,  329 

Freeman's    Appeal,    74    Conn.    247 

1614a,    1635 
Freeman's    Bank    v.    Vose,    23    Maine 

98  69 

Freeman's    National    Bank    v.    Savery, 

127  Mass.  75  837 

Freer  v.  Lake,  115  111.  662  265,  267 

Freeson  v.  Bissell,  63  N.  Y.   168  209 

Freiberg    v.    Magale,    70    Tex.    116 

364,    372,    373,    517 
Freichnecht    V.    Meyer,    39    N.    J.    Eq. 

551  1128 

Freison    v.    Bates    College,    128    Mass. 

464  1296 

Frelinghuysen  v.   Golden,   4  Paige    (N. 

Y.)  204  470,  1516,  1663,  1663a,  1664 

French   v.   Baron,  2   Atk.    120  1132 

V.  Burns,    35    Conn.    359  289,    340 

V.  Case,    77    Mich.    64  393 

V.  De  Bon,  38  Mich.   708  966a 

V.  French,    107   App.    Div.    107  1351 

V.  French,    126    Mass.    360  74 

V.  Griffin,    18   N.   J.    Eq.   279 

98,  1190,  1464,  1479a 
V.  HaltenhofF  (Ore.),  144  Pac.  480  1453 
V.  Kennedy,  7  Barb.  (N.  Y.)  452  1139 
V.  Kenworthy,    42    Hun    654  1668 

V.  Lovejoy,   12   N.   H.   458  120 

V.  Loyal  Co.,   S   Leigh    (Va.)    627 

546,    553,    574,    583 
V.  Lyon,  2  Root  (Conn.)   69  289 

V.  New,  20  Barb.    (N.  Y.)    481         1477 
V.  O'Brien,    52    How.    Pr.    (N.    Y.) 

394  838 

V.  Poole,    83    Kans.    281  1175a 

V.  Prescott,    61    N.    H.    27  138 

V.  Snell,  29  N.  J.   Eq.  95  1807c 

V.  Sturdivant,    8    Maine   246 

244,   265,   275 
T.  Turner,   IS   Ind.    59 

817,  824a,  831,  1427 
V.  Williams,    82    Va.    462  318 

Frenche   v.   McConnell    (N.   J.   L.),   38 

Atl.  687  1500,  1502 

Frenkel  v.   Hudson,  82  Ala.   158 

564,  565,  566 


Frere  v.   Moore,  8  Price  475  537 

Frerking  v.  Thomas,  64  Nebr.  193  817,  987 
Fretwell  v.  Branyon,  67  S.  Car.  95  864 
Freund  v.  Sabin  (Tex.  Civ.  App.),  159 

S.  W.  168  574 

Frey    v.    Campbell,    8    Ky.    L.    (abst.) 
772  244,  246,  1124 

V.  Clifford,   44   Cal.    335  460 

V.  Drahos,    6    Nebr.    1  435 

V.  Eisenhardt,    116    Mich.    160  119 

V.  Vanderhoof,    15    Wis.    397 

740,  861,  865 
Freytag  v.  Hoeland,  23  N.  J.  Eq.  36 

335,    1116 
Frick  V.  Godare,  144  Ind.  170  547 

v.  Ketels,  44  Kans.   527  875,   1632 

Frickee   v.    Donner,    35    Mich.    151 

112,   114,   626 

Frick's  Appeal,  87  Pa.   St.  327  281 

Fridley  v.    Bowen,   87   III.    151  134 

V.  Bowen,    5    Bradw.    (III.)    191  924 

V.  Somerville,   60   W.   Va.   272  258, 

260,  265,  278,  324,  335 

Friedlander  v.  Rider,  30  Nebr.  783         589 

Friedley  v.  Hamilton,  17  S.  &  R.  (Pa.) 

70  243,  244,  246,  253,  312,  511,  513 

Friemansdorf    v.    Watertown    Ins.    Co., 

9  Biss.   (U.  S.)   167  408 

Friend   v.  Yahr,    126   Wis.   291        524,   801, 
816,   835b,   964,   988,   989,   1036 
Frierson    v.    Blanton,    1    Baxt.    (Tenn.) 

272  Ti,   670,   681,    1758,    1773 

Fries    v.    Griffin,    35    Fla.    212  582 

V.  Null,   154   Pa.   St.   573  456,  458 

Frieze  v.  Chapin,  2  R.  I.  429 

1805,    1807,    1807a,    1811 
Friezen   v.    AUemania   F.    Ins.    Co.,   30 

Fed.   352  422 

Frink  v.  Adams,  36  N.  J.  Eq.  485 

308,  339,  835b 
V.  Branch,    16    Conn.    260 

349,  606,  927,  932,  1456 
V.  Hampden  Ins.  Co.,  45  Barb.   (N. 

Y.)   384  408 

V.  LeRoy,    49    Cal.    314 

20,  673,  674,  715,  716,  1152 
V.  Murphy,    21    Cal.    108  1074 

V.  Neal,    37    111.    App.    621        838,    1384 
V.  Roe,    70    Cal.    296  1658 

V.  Thompson,  4  Lans.  (N.  Y.)  489 

1751,  1904 

Frisbee   v.    Frisbee,    86    Maine    444        874, 

874b,  877,  1055,  1144,  1192, 

1193,  1282 

Frisbey  v.  Thayer,  25  Wend.   (N.  Y.) 

396  14 

Frisbie    v.     Bateraan,    24    N.    J.    Eq. 
28  1520 

V.  Fogarty,  34  Cal.  11  1653,  1663a 

Frische  v.  Kramer,  16  Ohio  125 

673,  874a,  1395,  1654,  1678 
Prison  v.  Grandy,  128  N.  Car.  438  74 
Fritz  V.  Simpson,  34  N.  J.  Eq.   436 

480,  896,  1088 
Frizzle  V.  Dearth,  28  Vt.   787  1541 

Froelich  v.  Swafford,  33   S.  Dak.   142 

1070,  1100 
V.  Swafford    (S.   Dak.),    150   N.   W. 

476  1052a,  1064,   1070,   1080b, 

1081,  1096a,  1100,  1442b 
Froidevaux  v.  Jordan,  64  W.  Va.  388 

266,  324,  1555a 
Froneberger  v.  Lewis,  79  N.  Car.  426  1807b 
Frontenac  Loan  Co.  v.  Hysop,  21  Ont. 

577  761a 

Frost  V.  Allen,  57  Ga.  326  265,  633 

V.  Bebout,  14  La.  Ann.  104  297a 


1000 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  ||  663a-1442c;  3,  |§  1443-1940.] 


Frost 

V.  Beekman,  1  Johns.   Ch.    (N.  Y.) 

288  488,  495.  515, 

516,  517,  531,  538,  555,  556 
V.  Bevins,    3    Sandf.    Ch.    (N.    Y.) 

188  1617 

V.  Erath   Cattle   Co.,   81   Tex.   505     499 
V.  Fisher,  13  Colo.  App.  322  834 

V.  Flanders,   37   N.   H.    549  892 

V.  Frost,    3     Sandf.     Ch.     (N.    Y.) 

188  1409 

V.  Galesburg,   167  111.   161  152,   154 

V.  Koon,  30  N.  Y.  428 

982,  1439,  1440,  1473,  1589 
V.  Pacific  Sav.  Co.,  42  Ore.  44  745 
V.  Peacock,  4  Edw.    (N.  Y.)    678 

525,  1691,  1933 
V.  Shaw,   10   Iowa  491  676,   745 

V.  Witter,   132   Cal.   421  983 

V.  Yonkers    Sav.    Bank,    70    N.    Y. 

553  608,    792,    893,    894,    895, 

900,    1064,    1087,    1799 

Frostburg  Mut.   Bldg,   Assn.  v.   Brace, 

51    Md.    508  494 

V.  Lowdermilk    50  Md.   175     1740,  1785 

Frothingham    v.    McKusick,    24    Maine 

403  689,   721 

V.  March,    1    Mass.    247  1838 

V.  Shephard,    1    Aik.    (Vt.)    65  606 

Fruge   V.    Fulton,    120    La.    750  138a 

Frum  V.  Prickett,  71  W.  Va.  273  1894 

Frutig   V.    Trafton,    2    Cal.    App.    47        909 

Fry  V.  Ausman,  29  S.   Dak.   30  760 

V.  Graham,  122  N.  Car.  773    1923,  1923a 

V.  Hamner,   50  Ala.    52  117^  874e 

V.  Jenkins,    173    111.    App.   486 

94,  95,  97 
V.  Martin,  33  Ark.  203  456,  527,  539 
V.  Merchants'  Ins.  Co.,  15  Ala.  810 

1609,  1618 
V.  New     England     Mtg.     Sec.     Co., 

143   Ala.    637  703 

V.  Old    Dominion    Bldg.    Assn.,    48 

W.   Va.    61  1813,    1846 

V.  Russell,  35   Mich.   229  893 

V.  Shehee,   55   Ga.   208  560 

V.  Street,   44   Ark.    502  1915 

Fryar  v.   Fryar,   62   Miss.   205  1937 

Fryatt  v.  Sullivan  Co.,  5  Hill  (N.  Y.) 

116  436c,   446 

Frye  v.  Bank  of  Illinois,   11   III.   367 

364,  368,  369,  372,  680,  955,  1440 
V.  Hubbell,  74  N.  H.  358 

575,  915,  1443 
Fryer  v.  Fryer,  74  Nebr.  845  1347 

V.  Rockefeller,  4  Hun  (N.  Y.)  800 

488,    499,    1457,    1645,    1646 
Fry's  Appeal,  76  Pa.   St.   82  1935 

Fuchs  V.  Devlin,  12  N.  Y.  S.  574         1442c 
Fudickar  v.   Monroe  Athletic  Club,   49 

La.  Ann.   1457  608 

Fugman  v.   Jiri   Washington   Bldg.   &c. 

Assn.,  209  111.  176  607 

Fuhrman  v.  Loudon,  13  Serg.  &  R. 

(Pa.)    386  496 

v.  Power,   43   Wash.   533  714 

Fulford  V.  Keerl,  71  Md.  397  745 

Fulgham   v.    Morris,   75   Ala.   245 

1176,    1590 

Fulkerson  v.  Taylor,  102  Va.  314  524 

V.  Taylor,    100  Va.   426  204 

Fullam  V.  Stearns,  30  Vt.  443  435,  442 

Fullenwider  v.  Ferguson,  30  Tex.  Civ. 

App.    156  524 

Fuller    V.    Benett,    2    Hare    394 

500,   562,   564 
V.  Bradley,  23  Pick.    (Mass.)    1  706 


Fuller 

V.  Brown,  35  Hun   (N.  Y.)    162 

1586a,  1639,  1668 
V.  Brown,  167  111.  293  901a,  1606 

V.  Cunningham,  105  Mass.  442  508,  517 
V.  Eastman,    81    Maine    284 

1296,  1306,  1309 
V.  Eddy,   49   Vt.    11  54,    702 

V.  Hilton,  76  N.   Y.   190  584 

V.  Hodgdon,  25  Maine  243  680 

V.  Hollis,    57   Ala.    435  874c 

V.  Hull,  19  Wash.   400  1363,  1720 

V.  Hunt,   48   Iowa    161 

177,   575,   736,   751 
V.  Irvin,  1  Kans.  App.  248  874b 

V.  Lamar,  53  Iowa  477  861 

V.  Langum,    37   Minn.   74  1929 

V.  McMahan,  64  Kans.  441  1198 

V.  McMahon     (Iowa),     94     N.     W. 

205  571 

V.  O'Neal,  69  Tex.  349  1771,  1862 

V.  Parrish,    3    Mich.    211  301,    893 

V.  Pratt,   10  Maine  197  244 

V.  Russell,  6  Gray  (Mass.)  128  1262 
V.  Scribner,  76  N.  Y.  190  1411,  1437 
V.  Van  Geesen,  4  Hill  (N.  Y.)   171 

1351,   1413,  1637,  1653 
V.  Varnum,   147  Ala.   336 

1051b,  1094,  1095 
Fullerton  v.   McBride,   90  Miss.   420       575 
V.  McCurdy,   55   N.   Y.   637         260,  335 
Fuller-Warren  Co.  v.  Harter,  110  Wis. 

80  433a,  436b,  438 

Fuller  &c.  Co.  v.  Gaul,  85  111.  App.  500'  337 
Fulshear  v.  Deadman  (Tex.  Civ.  App.), 

154   S.    W.    616  915 

Fulthorpe  v.  Foster,  1  Vern.  477  1153 

Fulton  V.  Aldrich,  76  Vt.   310       358,  1080 
V.  Johnson,  24  W.  Va.  95 

1771a,    1830,   1895 
V.  Levy,     21     Nebr.     478  1347 

V.  Moore,   25    Pa.    St.    468  1613 

v.  Oertling,  131  La.  768  1338,  1444 
V.  Woodman,    54   Miss.    158  557 

Fulton   Bank   v.    New  York   &c.    Canal 

Co.,    4    Paige    (N.    Y.)     127        566,    570 
Fulton  Bldg.  Assn.  v.  Hooker,  6  Ohio 

Dec.    (Reprint)    1123  584 

Fultz  V.   Davis,   26   Grat.    (Va.)    903     1613 
V.  Peterson,   78   Miss.    128  303,   336 

Fulwiler  v.  Roberts,  26  Ky.  L.  297 

244    275    329 

Funk  v.  Eggleston,  92  111.  515       '         'l821 

v.  Harshman,  110  Md.  127  299,  335 

V.  McReynolds,  33  III.  481         467,  606, 

879,    880,    1699,    1773,    1911 

V.  Paul,    64    Wis.    35  460 

Funkhouser   v.   Lay,   78   Mo.    458  557 

Furbish    v.     Sears,    2     Cliff.     (U.    S.) 

454  390,  1287 

Furbush  v.  Goodwin,  29  N.  H.  321 

42,    702 
V.  Goodwin,  25    N.    H.   425 

808,    889,    946 
Furguson  v.  Bond,  39  W   Va.  561    264,  328 
V.  Coward,  12  Heisk.    (Tenn.)    572 

974,    1902 

Furlong   v.    Cox,    77    111.    293  413 

V.  Randall,   46    Maine   79  1105 

Furman  v.   McMillian,   2   Lea    (Tenn.) 

121  1089 

V.  Meeker,  24  N.  J.  Eq.   110  1506 

Furnas  v.   Durgin,    119   Mass.    500 

575,  749,  752,  761,  761d,  768,  769, 

769a,    770.    861a,     1260,     1263 

Furness  v.  Stiles,  18  Wash.  383  1190 


GENERAL   TABLE    OF    CASES 


1001 


[References  are  to  Sections.— Vols.  1,  §§  1-563;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Furr    V.    Bank    of    Fairmount,    139    Ga. 
815  1447a,  1574,  1583 

V.  Keesler,   3   Ga.   App.    188  634 

Furth  V.    Wyatt,    17   Nev.    180  921 

Fuson   V.    Chestnut,   33    Ky.    L.   249 

260,  265,  271 


Gabbert  v.  Schwartz,  69  Ind.  450 

11,    817,    834 
V.  Wallace,    66    Miss.    618  784,    817 

Gabbey  v.   Forgeus,  38  Kans.  62       500,  626 
Gable  v.   Scarlett,   56  Md.   169  830 

V.  Scott,    56    Md.     176  1793a 

Gable's  Appeal    (Pa.),   7   Atl.    52  113 

Gadberry    v.     McClure,     4    Strob.     Eq. 

(S.    Car.)    175  462,    1631 

Gaddes    v.     Pawtucket    Inst,    for    Sav- 
ings, 33  R.  I.  177  138b 
Gaddie  v.  Hodges,  5   Ky.   L.  241  63 
Gadsden     v.     Brown,     Speers     Eq.     (S. 
Car.)    37  '                                                    874 
V.  Thrush,    56    Nebr.    565              84,    501 
V.  Whaley,    14    S.    Car.    210                1535 
Gaff   V.    Harding,   48   111.    148                      817 
GafEeld  v.   Hapgood,   17   Pick.    (Mass.) 

192  428 

Gaffney  v.   Hicks,   124  Mass.   301 

748,  749,  757,  769 

V.  Hicks,     131    Mass.     124  752,    757 

Gafford  v.  Proskauer,  59  Ala.  264  1496 

V.  Stearns,    51    Ala.    434  346,    460 

Gage  V.   Board  of  Directors,  8  Bradw. 

(III.)    410  1440 

V.  Brewster,  31   N.  Y.   218       936,   1075, 

1084,  1113,  1425,  1430,  1431,  1436 

V.  Caraher,    125    III.    447  526a 

V.  Consumers*    Electric    Light    Co., 

194  111.   30  537d,  S37f 

V.  Du   Puy,    134   III.    132  526a 

V.  Jenkinson,   58   Mich.    169 

738,  748,  750 
V.  Lewis,    68    III.    604  769 

V.  McGregor,   61   N.   H.   47 

723,  1621,  1624 
V.  Parry,   69   Iowa   609  627 

V.  Perry,  93   111.   176  1440,   1482 

V.  Porter,    64    N.    H.    619  1306 

V.  Sanborn,   106   Mich.  269  1857 

V.  Stafford,   1   Ves.   Sen.   544  1374 

V.  Thompson,   161   111.  403  526a 

V.  Ward,    25    Maine    101  1420 

V.  Wheeler,   129   111.   197  499 

Gagneux's    Succession,    In    re,    40    La. 

Ann.  701  514a 

Gahn    v.    Niemcewicz,    11    Wend.     (N. 

Y.)    312  114,  942 

Gainer  v.  Jones,  176  Ala.  408  591 

Gaines,  v.  Allen,  58  Mo.  537         1781,  1882 
V.  Brockerhoff,    136   Pa.    St.    175 

164a,  332 
V.  Summers,   50  Ark.   322  544 

V.  Walker,    16   Ind.    361  1396,   1436 

Gainey  v.  Anderson,  87  S.  Car.  47 

848,  856 
Gair  v.  Tuttle,  49   Fed.   198 

1889,  1929,  1940 
Gaither  v.   Clarke,   67  Md.    18 

244,  246,  299,  639,  644 
V.  Wilson,   164  HI.   544  1632 

Galbraith  v.   Cedge,  16  B.   Mon.   (Ky.) 

631  119 

Galbreath  v.   Estes,  38  Ark.   599  583 

V.  Drought,  29  Kans.  711  1658 

Gale   V.    Battin,    12   Minn.   287  808 


Gale 

V.  Carter,    154   111.   App.   478 

1367,  1413,  1521,  1533,  1606 

V.  Gould,    40    Mich.    515  614 

V.  Morris,  29   N.   J.    Eq.   222        99,    164, 

166,    167,    168,    179,    186,    524, 

542,    574 

V.  Morris,  30  N.  J.   Eq.  285  549 

V.  Parks,   58   Ind.    117  1659 

V.  Shilock,  4  Dak.  182  493,  595 

V.  Ward,    14   Mass.    352  435,   444 

Galena   &c.    R.   Co.  v.   Menzies,  26   111. 

121  160 

Gales  V.  Christy,  4  La.  Ann.  293  584 

Galford   v.    Gillett,   55    HI.   App.    576      1439 

Gall  V.   Fryberger,  75   Ind.   98  1334 

V.  Gall,   126   Wis.   390 

538,    544,   573,   586,    591 
Gallagher  v.    Egan,   2    Sandf.    (N.    Y.) 
742  1603,  1604 

V.  Galetly,    128   Mass.    367  465,  481a 

V.  Giddings,  33   Nebr.  222 

244,  342c,  1108 
V.  Yosemite  Min.   &c.   Co.,   10   Utah 

189  1383 

Galland  v.  Jackman,  26  Cal.  80  548 

Gallatian   v.    Cunningham,    8    Cow.    (N. 

Y.)   361  554,  1465 

Gallatin  Co.  v.  Beattie,  3  Mont.  173 

39a,  746d 
Gallentine      v.      Cummings,      4      Nebr. 

(Unoff.)    690  1612,  1637a 

Galliher  v.  Davidson,  43  La.  Ann.  526    1116 
Gallion    v.    McCasIin,    1    Blackf.    (Ind.) 

91  555,  556 

Galloway  v.  Craig,  122  Ky.  447    1337,  1444 

V.  Litchfield,  8  Minn.   188  990 

Gallup  V.  Jackson,  47  Mich.  475  917 

Galpin  v.  Abbott.  6  Mich.   17  488,  494 

V.  Page,  18  Wall.  (U.  S.)  350  1587 

Gait  V.  Jackson,  9  Ga.   151  265,  268 

Galusha  v.   Sherman,   105  Wis.  263  626 

Galveston  R.  Co.  v.  Cowdrey,  11  Wall. 

U.   S.  459  126c,  152, 

154,  158,  160,  436d,  452a,  608,  1385 

v.  Fontaine,  23  Tex.  Civ.  App.  519    124b 

Galvin  v.  Newton,  19  R.  I.  176 

1356,  1635,  1876,  1882,  1883,  1915 
Galway  v.  Fullerton,  17  N.  J.  Eq.  389 

800,  806,  813,  817 
V.  Malchow,  7  Nebr.  285  464 

Gamble  v.  Black  Warrior  Coal  Co.,  172 
Ala.  669  586 

V.  Caldwell,  98  Ala.  577 

134a,  1862,  1879,  1891 
V.  Canadian  ■  &c.    Mtg.    &c.    Co.,    6 

Idaho   202  1002 

V.  Fowler,  58  Ala.  576  464 

V.  Horr,  40  Mich.  561  1654 

V.  Lewis,  151  N.  Y.  S.  778  1469a 

V.  Martin   (Tex.  Civ.  App.),  129  S. 

W.   386  1064 

V.  Martin   (Tex.  Civ.  App.),  151   S. 

W.  327  1367,  1412 

v.  Ross,  88  Mich.  315  172,  334 

Gambril  v.  Doe,  8  Blackf.   (Ind.)   140      635 

Gammel  v.  Goode,  103  Iowa  301     722,  981 

Gammon  v.  Freeman,  31  Maine  243         470 

V.  Hodges,  73  HI.  140  526 

v.  Johnson,  126  N.  Car.  64  1436 

V.  Kentner,  55  Iowa  508  943 

Gamut  V.  Gregg,  37  Iowa  573  1546 

Ganceart  v.  Henry,  98  Cal.  281 

288,  1060,  1004 

Gandy  v.  Coleman,  196  111.  189      1659 

v.  Tippett,  155  .".la.  296         1067 


1003 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Gannon  v.  Moles,  209  III.  180 

293,  335,  808 
V.  Moles,  111   III.  App.   19  329 

V.  Scottish-American   Mtg.    Co.,    106 

Ga.   510  635 

Gans  V.  Thieme,  93  N.  Y.  225 

874,  874c,  877,  878 
V.  Williams,  62  Ala.  41  117 

Gantt  V.  Eaton,  25  La.  Ann.  507  1444 

V.  Gantt,  15  S.  Car.  610  842 

V.  Gantt,  76  S.  Car.  163  329b,  838,  842 
V.  Grindall,  49  Md.   310  1808 

Gantz  V.  Toles,  40  Mich.  725 

1620,  1621,  1742,  1838,  1888 
Gantzer  v.  Schmeltz,  206  111.  560  1606 

Ganz  V.  Lancaster,  169  N.  Y.  357     648,  649 
Gapen  v.   Garrison,   193   Mo.  335  102b 

Garanflo  v.   Cooley,  33   Kans.   137  1658 

Garber  v.  Henry,  6  Watts   (Pa.)    57 

365,  374 

Garbutt  v.  Mayo,  128  Ga.  269  586 

Garden  v.  Ingram,  23  L.  J.  Ch.  478  400 

Gardiner  v.  Gerrish,  23  Maine  46     680,  825 

V.  Schermerhorn,     Clarke     Ch.     (N. 

Y.)    101  1639,  1673,  1676 

V.  Woodmansee,  2   R.   I.   558  74 

Gardinier  v.  Kellogg,  14  Wis.  605 

813,  826,  1372 
Gardner  v.  Armstrong,  31  Mo.  535 

1903,  1929 
V.  Astor,  3  Johns.  Ch.  53 

848,  855,  863,  868 
V.  Barnes,   106  Mass.   505  1929,  1934 

V.  Brown,  21  Wall.    (U.  S.)    36 

619,  1383,  1397 
V.  Case,  111  Ind.  494  113,  1492 

V.  Cohn,  191  111.  553 

70,  343,  344,  579,  1479a,  1586 
V.  Diederichs,  41  111.  158 

356,  606,  607,  1699 
V.  Early,  72   Iowa   518  561,  567 

V.  Emerson,  40  111.  296 

361,  532,  533,  730,  1594 
V.  Finley,  19  Barb.    (N.  Y.)    317 

144,  428,  436,  780,  1657 
V.  Gardner,  7  Paige  (N.  Y.)  112  109 
V.  Heartt,  3  Denio  (N.  Y.)   232 

144,  454,  684,  689,  695,  696 
V.  James,   7  R.   I.   396 

913,  943,  944,  948 
V.  Lansing,  28  Hun  (N.  Y.)  413  1436a 
V.  Leek,   52   Minn.    523  609,  907 

V.  London  &c.  R.  Co.,  L.  R.  2  Ch. 

201  159 

V.  McClure,  6  Minn.  250  179,  185,  187 
V.  Maxwell,  27  La.  Ann.  561  817,  834 
V.  Moore,   51   Ga.  268 

82,  474,  494,  522,  538 
V.  Ogden,  22  N.  Y.  327  1635,  1878 

V.  Peckham,  13  R.  I.  102  583 

V.  Terry,  99  Mo.  523  1191,  1204,  1815 
V.  Webber,  17  Pick.  (Mass.)  407  379 
V.  Weston,  18  Iowa  33  295,  335 

Garforth  v.  Bradley,  2  Ves.  Sr.  675 

892,  1215 

Gargan  v.  Grimes,  47  Iowa  180  1051 

Garland    V.    Richeson,    4    Rand,     (Va.) 

266  813 

V.  Sperling,  6  N.  Mex.  623  264 

V.  Watson,  74  Ala.  323 

1116,   1322,   1876,   1876a,  1906 
Garlick  v.  Jackson,  4  Beav.  154  1108a 

V.  Mutual  Loan  &c.   Assn.,   116   111. 

App.   311  643,  1493 

Garlock  v.  Geortner,  7  Wend.   (N.  Y.) 

198  913 

Garman  v.  Hawley,  132  Mich.  321  102a 


Garmer  v.  Martin   (W.  Va.),  80  S.  E. 

495  501 

Garmire  v.  Willy,  36  Nebr.  340  556 

Garneau  v.  Kendall,  61  Nebr.  396 

741,  744,  748,  758,  762 

Garner  v.  Boyle,  97  Tex.  460        527 

V.  Boyle,  34  Tex.  Civ.  App.  42     557 

V.  Foster,  49  Ala.  167  1322 

V.  Martin  (W.  Va.),  80  S.  E.  495        84 

Garnett   v.    Macon,    2    Brock.    (U.    S.) 

185  556 

V.  Myers,  65  Nebr.  280  817,  835b 

Garnsey  v.  Rogers,  47  N.  Y.  233 

735,  751,  756,  761,  764 
Garr   ,.    Bright,   1    Barb.   Ch.    (N.    Y.) 

157  1603 

Garrard  v.  Amoss,  83  Ga.  765  1521 

V.  Lord  Lauderdale,  3   Sim.   1  1398 

Garren  v.  Fields,  131  Ala.  304  672 

(jarretson  v.  Bulte,  44  Iowa  35  714 

V.  Cole,    1    Har.    &    Johns.     (Md.) 

370  1663 

V.  White,  69  Ark.  603  848 

V.  Witherspoon,  15  Okla.  473  624 

Garrett  v.  Belmont  Land  Co.,  94  Tenn. 

459  128 

V.  Crawford,    128   Ga.    519 

1821,  1891,  1895 
V.  Dewart,  43   Pa.   St.   342  1659 

V.  Ellis,  98  Miss.  1  1156 

V.  Fernauld,  63  Fla.  434 

479,  481a,  820,  956,  956a 
V.  Lyle,  27  Ala.   586  586 

V.  Moss,  20  111.  549        1641,   1668,  1677 
V.  Parker   (Tex.),  39   S.  W.   147  524 

V.  Puckett,   15   Ind.  485 

575,  817,  1373,  1377 

V.  Simpson,   115   111.  App.  62     548,  1624 

Garrison    v.    Haydon,    1    J.    J.    Marsh. 

(Ky.)   222  510 

V.  Parsons,  45  Fla.  335  1512 

Garritee  v.  Popplein,  73  Md.  322  1670 

Garroch  v.  Sherman,  6  N.  J.  Eq.  219 

804,  807,  824 

Garstone  v.  Edwards,  1  S.  &  S.  20        1640 

Garth  v.  Cotton,  1  Ves.  528  685 

V.  Ward,  2  Atk.    174  1411 

Garton  v.  Bank,  34  Mich.  279  1383 

V.  Bates,  4  B.  Mon.    (Ky.)   366  470 

Gartside  v.  Outley,  58  111.  210        773,  1413 

Garver  v.  Graham,  6  Kans.  App.  344       584 

Garvey  v.  Conner,  128  La.  489  1699 

Garvin  v.  Garvin,  27  S.  Car.  472  881 

V.  Vincent,  27  Ky.  L.  1076  266 

Garwood  v.  Eldridge,  2  N.  J.  Eq.   145 

865a,  874f,  969 

V.  Garwood,  9  N.  J.  L.  193  465 

v.  Wheaton,  128  Cal.  399  288 

Gary  v.  May,  16  Ohio  66  1204 

Garza  v.  Western  Mtg.   &c.   Co.    (Tex. 

Civ.  App.),  27  S.  W.  1090  78 

Gasaway  v.  Ballin,  57  Wash.  355  279 

Gashwiler  v.  Willis,  33  Cal.   11  128 

Gaskell  v.  Durdin,  2  Ball  &  B.   167 

1373,  1411 
V.  Viquesney,   122  Ind.  244 

1113,   1118a,  1123a 
Gaskill  v.  Huftaker,  20  Ky.  L.  1555        877a 
v.  Sine,  13  N.  J.  Eq.  400 

982,   1620,  1621,  1631 
v.  Wales,  36  N.  J.  Eq.  527       874c,  874e 
Gaskin  v.  Anderson,  55   Barb.   (N.  Y.) 

259  1647 

Gasquet  v.  Fidelity  Trust  &  Saf.  Vault 

Co.,  57  Fed.  80  1385,  1398 

Gass  V.  Stinson,  3  Sumn.  (U.  S.)  98       908 
Gassen  v.  Hendrick,  74  C)al.  444  460 


GENERAL   TABLE    OE    CASES 


1003 


[References  are  to  Sections.— Vols.  1,  §§  l-663j  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Gassenheimer  v.  Moulton,  80  Ala.  521 

665,  1671 

Oassert  v.  Black,  11  Mont.  185     1464,  1496 

V.  Bogk,  7  Mont.  585  16,  247a, 

248,   258,   262,  263,   265,  267,  269, 

277,  278,  279,  304a,  326,  335,  343 

V.  Strong,  38  Mont.  18         264,  711,  883 

Gaston  v.  Merriam,  33  Minn.  271  462 

V.  White,  46  Mo.  486  189,  207,  208 

Gatens  v.  Neely,  70  Ark.   122  1225 

Gates  V.  Adams,  24  Vt.  70  728,  1361 

V.  Boston   &c.   Air  Line  R.   Co.,   53 

Conn.  333  1383 

V.  Gaither,  46  La.  Ann.  286  32 

V.  McPeace,   106  Ark.   583  287,  335 

V.  Sutherland,   76   Mich.  231  282 

V.  Tebbetts,   100  Mo.  App.   590 

TT  ■       »,  553,  1589e 

V.  Union  Naval  Stores  Co.,  92  Miss. 

227  99 

Gatewood  v.   Gatewood,   75  Va.   407 

792,  874,  874b,  874c,  877,  1067,  1086 

Gault  V.   Equitable  Trust   Co.,    100   Ky. 

578         101a,  656,  657,   1118a,  1214b,  1431 

V.  McGrath,  32   Pa.   St.   392  382,  930 

V.  Thurmond,  39   Okla.  673  636 

Gausen  v.  Tomlinson,  23  N.  J.  Eq.  405    534 

Gay  V.  Berkey,  137  Mich.  658  651 

V.  Davis,   107  N.   Car.  269  1606 

V.  Gay,   10  Paige   (N.  Y.)   369         1577a 

V.  Grant,  101   N.   Car.  206  920a 

V.  Hamilton,  33   Cal.  686     248,  277,  288 

V.  Hancock,  1  Rand.   (Va.)   72 

1807,  1815 
V.  Hassam,  64  Vt.  495  1198 

V.  Havermale,  27   Wash.   390  330 

V.  Hebert,  44  La.  Ann.  301  1207 

V.  Hudson     River     Electric     Power 

Co.,   184  Fed.  689  1383 

V.  Hudson    River    &c.    Power    Co., 

190  Fed.   773  523,  525 

Gayle  v.  Fattle,  14  Md.  69  1500,  1740 

v.  Wilson,   30   Grat.    (Va.)    166 

736,  740,  748,  855 
Gaylord    ..    Knapp,    15    Hun    (N.    Y.) 
87  1225 

V.  LaFayette,  115  Ind.  423  1587 

V.  Pelland,   169  Mass.   356  492 

Gaynor  v.  Blewett,  82  Wis.  313    1516,  1536 
Gaytes  v.   Franklin   Sav.   Bank,   85   111. 
256  1397 

V.  Lewis,  Fed.  Cas.  No.  5288  124 

Gazley    v.    Herring    (Tex.),    17    S.    W. 

17  324,  335 

Gearon  v.  Kearney,  22  Misc.  285  835b 

Geary  v.  Kansas  City,  61  Mo.  378  493 

V.  Porter,  17  Ore.  465    337,  602,  603,  627 

Gebensleben's  Estate,  3  Lack.  Jur.  (Pa.) 

19  179,  185 

Geddis  v.  Packwood,  30  Wash.  270 

1069,  1363 
Gedye  v.  Matson,  25  Beav.  310 

883,  885a,  1432 
Gee  v.  Gee,  2  Sneed  (Tenn.)  395  1089 

Geel  V.  Goulden,  168  Mich.  413  561 

Geer  v.   Missouri  Lumber  &c.   Co.,   134 

Mo.  85  510,  526 

Gegan  v.  Bowman,  22  La.  Ann.  336       514a 
Geib  V.   Reynolds,   35   Minn.   331 

37,  604a,  924,  926a,  927,  927a,  942,  971 
Geiger  v.  Peterson,  164  Pa.  St.  352  842 

Geishaker  v.  Pancoast,  57  N.  J.  Eq.  60     583 
Geissmann    v.    Wolf,    46    Hun    (N.    Y.) 

289  501 

Gelpcke  v.   Dubuque,    1   Wall.    (U.   S.) 

175  653,  1141 

Gelston    v.    Burr,    11    Johns.    (N.    Y.) 
482  669,  671 


Gelston 

V.  Donnon,  44  Pa.  Super.  Ct.  280 

1355,  1414 
V.  Thompson,  29  Md.   595        1083,  1119 
General  Electric  Co.  v.  Transit  Equip. 
Co.,  57  N.  J.  Eq.  460  158,  436b 

V.  Wightman,  3  App.  Div.   (N.  Y.) 

118  159 

General  Electrical  Co.  v.  LaGrande  Ed- 
ison Electric  Co.,  87  Fed.  590  1385 
General      Fire      Extinguisher      Co.      v. 
Schwartz  Bros.   Commission  Co.,   165 
Mo.  171  609 
General  Ins.  Co.  v.  United  States  Ins. 

Co.,  10  Md.  517  459,  476 

General  South  American  Co.,  In  re,  L. 

R.  2  Ch.  Div.  337  154 

Generes  v.   Simon,  21  La.  Ann.  653      1444 
Genesee  Nat.  Bank  v.  Whitney,  103  U. 

S.  99  134 

Genin  v.  Ingersoll,  11  W.  Va.  549    651,  911 
Gennes  v.  Peterson,  54  Ore.  378  1579 

Genthuer  v.  Fagan,  85  Tenn.  491  1492 

Gentis  V.  Blasco,  15  La.  Ann.  104  1338 

Gentles  v.   Canada  Permanent  &c.  Mtg. 

Corp.,   32   Ont.   488  893 

Gentry  v.  Gamblin,  79  Miss.  437  339 

V.  Walker,  93  Ky.  405  211 

George  v.  Andrews,  60  Md.  26 

740,  741,  742,  762 
V.  Arthur,  2  Hun    (N.  Y.)    406 

1751    1838 
V.  Baker,  3  Allen  (Mass.)  326 

769a,  1251,  1285 
V.  Butler,  26  Wash.  456 

524,  1176,  1207,  1363,  1594 
V.  Cooper,  15  W.  Va.  666 

470,  473,  1414,  1418 

V.  Hart,  56  Iowa  706  1335 

V.  Kent,  7  Allen   (Mass.)    16     524,  544, 

552,  573,  574,  575,  1092,  1621 

V.  Ludlow,  66  Mich.  176 

805,  1308,  1455,  1469a 
V.  New  England  Mtg.  Sec.  Co.,  109 

Ala.   548  624,  634,  1349 

V.  Somerville,   153   Mo.   7  134,  817 

V.  Wood,  11  Allen  (Mass.)  41  1074 

V.  Wood,  9  Allen  (Mass.)   80 

523,    530,    723,     743a,    982,     1090, 

1621,  1631,  1930 

V.  Woodward,  40  Vt.  672  1374 

V.  Zinn,  57  W.  Va.   15  1364 

Geo.     F.     Detman     Boot     &c.     Co.     v. 

Mixon,  120  Mo.  206  992 

George  M.  Newhall  Eng.  Co.  v.  Eeolf, 

185  Fed.  481  487 

George's    Creek   Coal    &c.    Co.    v.    Det- 

mold,  1  Md.  225  34,  667 

Georgetown  Water  Co.  v.  Fidelity  Trust 

&c.  Co.,  117  Ky.  325  670,  771,  772 

Georgi,  In  re,  21  Misc.    (N.  Y.)   419 

920a,   1682,  1683a 
Georgi    v.    Juergen    (Tex.),    66    S.    W. 

873  1821 

Georgia  Home  Ins.   Co.   v.   Kinnier,  28 
Grat.   (Va.)  88  425 

V.  Stein,  72  Miss.  943  422 

Georgia    Pacific    R.    Co.    v.    Walker,    61 

Miss.  481         1395,  1620,  1621,  1678,  1679 
Georgia    R.    Co.    v.    Pendleton,    87    Ga. 

751  1606 

Georgia   South.   &c.   R.    Co.    v.   Barton, 
101  Ga.  466  124b,  679 

v.  Thompson,  111  Ga.  731  60 

Gerald  v.  Gerald,  31  S.  Car.  171 

66,  627,  1663a 
Gerard  v.  Baker,  1  Ch.  Cas.  94  964 


1004 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  |§  663a-1442c;  3,  §§  1443-1940.] 


Gerardi  v.  Christie,  148  Mo.  App.  75 

835b,  864,  865 
Gerber  v.  Sharp,  72  Ind.  553 

606,  881,  883,  980,  1380,  1699,  1700 
Gerdes  v.   ]3urnham,  78  Minn.   511  1804 

Gerdine  v.  Menage,  41  Minn.  417 

736,  746,  768,  876,  877,  877a,  879,  966 
Gere  v.  Gushing,  5  Bush  (Ky.)  304  487 
Gerhardt  v.  Ellis,  134  Wis.   191 

57,  1096,  1365,  1637 
V.  Tucker,  187  Mo.  46 

279a,  304,  335,  1093a 
Gerken  v.  Sonnabend,  130  N.  Y.  S.  605 

253,  513,  1685 
German-American  Bank  v.  Agricultural 
Ins.  Co.,  8  Mo.  App.  401  426 

V.  Carondelet    Real-Estate    Co.,    150 

Mo.  570      495,  500,  521a,  817,  818 
V.  White,   38  Minn.   471  S21a 

German-American  Deposit  Co.  v.  Dietz, 

132  Pa.  St.  36  1635 

German-American     Insurance     Co.     v, 

Humphrey,  62  Ark.  348  994 

German-American  Seminary  v.  Saenger, 

66  Mich.  249  665 

German  Bank  v.  Stumpf,  73  Mo.  311 

1838,  1857 
Germania  Bldg.  Assn.   v.   Neill,   93   Pa. 

St.  322  950 

Germania    F.    Ins.    Co.    v.    Stewart,    13 

Ind.  App.  627  426a 

Germania   Life   Ins.    Co.   v.   Casey,    184 
N.  Y.  554  741,  742,  755 

V.  Potter,  124  App.  Div.  814 

77,   1175a,   1351,  1443 
Germania   Sav.   Bank  v.  Jung,  28  Abb. 

N.  Gas.  81  1684 

German  Ins.  Co.  v.  Davenport  (Pa.),  9 
Atl.  517  1512 

V.  Gibbs,  42  Tex.  Civ.  App.  407       408a 
V.  Gibe,  162  111.  251  293 

V.  Nichols,  41  Kans.  133  1439 

V.  Smelker    38  Kans.  285  411 

German  Nat.  Bank  v.  Barham,  57  Ark. 
533  1323 

V.  Queen,  159  App.  Div.  236  476 

German   Sav.  Bank  v.   Sharer,  25   Hun 

(N.  Y.)   409  1931 

German    Sav.    Inst.    v.   Jacoby,    97    Mo. 

617  1805 

German    Sav.    Soc.    v.    Fisher,    92    Cal. 

502  1222 

German  Sav.  Stc.  Soc.  v.  Kern,  38  Ore. 

232  1462,  1612 

V.  Tull,  136  Fed.  1  538 

V.  Weber,   16  Wash.  95  436b 

Germantown  Ins.  Co.  v.  Dhein,  57  Wis. 

521  1464 

Germer  v.  Ensign,   155  Pa.   St.  464       1640 
Gerrard  v.  Omaha  &c.  R.  Co.,  14  Nebr. 

270  708 

Gerrish  v.  Black,  122  Mass.  76 

1106,   1247,  1306 
V.  Black,  104  Mass.  400 

1105,  1122,  1123,  1133 

V.  Black,  113  Mass.  486  1112 

V.  Bragg,  55  Vt.  329  969 

V.  Mason,  4  Gray  (Mass.)  432    720,'  1256 

Gerrity  v.  Bank,  202  Mass.  214 

813,   826,  1372 
V.  Wareham    Sav.    Bank,   202    Mass. 

214  370,   604a,  1777c 

Gerry   v.    Post,    13    How.    Pr.    (N.   Y.) 
^118  1585 

Gerson  v.  Davis,  143  Ala.  381 

1093,   1098,  1146 

V.  Pool,    31   Ark.   85  459,  554,  557 

Gerwig  V.  Sitterly,  56  N.  Y.  214    874e,  885 


Gescheidt  v.  Drier,  17  N.  Y.  S.  741         917 

Gesner  v.   Palmateer,  89   Cal.    89      162,  189 

Gest  V.  Flock,  2  N.  J.  Eq.  108        500,  1647 

V.  Packwood,  34  Fed.  368  582 

V.  Packwood,   39   Fed.   525 

162,  163,  168,  171 

Getchell  v.  Allen,  34  Iowa  559  487 

V.  Moran,  124  Mass.  404  517 

V.  Roberts,  75  Nebr.  688  1653 

Getting  v.  Mohr,  34  Hun  (N.  Y.)   340 

1902a 
Getzlaff  V.  Seliger,  43  Wis.  297  1487 

Geuda   Springs  Town  &c.   Co.   v.   Lom- 
bard, 57  Kans.  625  1447,  1616 
Gewin  v.  Shields,  167  Ala.  593        460,  710 
Geyer  v.  Geyer,  75  N.  J.  Eq.  124 

560,   566,  591,  593 
V.  Girard,  22  Mo.   159  68 

G.  F.  Sanborn  Co.  v.  Alston,  153  Mich. 

463  713 

Gibbes  v.  Greenville  &c.  P..  Co.,   13   S. 

Car.  228  1383 

Gibbes  Machinery  Co.  v.   Hamilton   (S. 

Car.),  84  S.  E.  296  1594 

Gibbons  v.  Hoag,  95  111.  45     528,  679,  1180, 

1671,  1876,  1876a,  1886,  1891,  1898,  1922 

Gibbs  V.  Cruikshank,  L.  R.  8  C.  P.  454    776 

V.  Estey,   15  Gray    (Mass.)    587         431a 

v.  Grant,  29  N.  J.  Eq.  419 

473a,  536,  609 
V.  Haughowout,  207  Mo.  384  324,  1060 
V.  Marsh,  2  Met.   (Mass.)  243  1790 

V.  Meserve,  12  111.  App.  613  341 

V.  Penny,  43  Tex.  560 

258,  278,  316,  329 

V.  Thayer.  6  Gush.    (Mass.)   30  679 

Gibert  v.  Holmes,  64  111.  548  617 

V.  Peteler,  38  Barb.  (N.  Y.)  488         574 

Gibler  v.  Trimble,  14  Ohio  323  55S 

Gibson  v.  American  L.  &c.  Co.,  58  Hun 

(N.   Y.)    443  147,   960a,  1383 

V.  Bailey,  9  N.  H.   168     700,   1248,  1258 

V.  Barber,  100  N.  Car.   192  1879 

v.  Bethea,  95  S.  Car.  343  1606 

v.  Brown,  214  111.  330  470 

v.  Chouteau,  13  Wall.   (U.  S.)  92      679 

V.  Crehore,  3  Pick.    (Mass.)   475 

848,  861a,  866 
V.  Crehore,  5  Pick.  (Mass.)   146 

866,  923a,  1063,  1065,  1067,  1072, 
1090,  1133,  1139,  1140,  1420 
V.  Eller,  13  Ind.   124  274,  328 

V.  Farley,  16  Mass.  280  6b7,  771 

V.  Green,  89  W.  Va.  524  924,  1218 

V.  Hambleton,  52  Nebr.  601 

752,   757,   763a,  764 
V.  Hough,  60  Ga.  588 

25,  511,  513,  579  665 
V.  Jones,  5  Leigh  (Va.)  370  1822,  1830 
V.  Keyes,  112  Ind.  568  450,  508,  607 
V.  Lyon,  115  U.   S.  439  899 

V.  McCormick,    10   Gill   &  J.    (Md.) 

65  982 

V.  Marshall,  64  Miss.  72  718a 

V.  Martin,  38  Ark.  207  258 

V.  Miln,  1  Nev.   526  814,  957 

V.  Morris  State   Bank    (Mont.),   140 

Pac.  76        258,  260,  265,  304a,  335 
V.  Rea  (Kans.),  140  Pac.  893  1469a 

V.  Rees,  50  111.  383  27,  58 

V.  Renne,  19  Wend.  389  742 

v.  Seymour,  4  Vt.  518    54,  343,  511,  513 
V.  Stearns,  3  N.  H.   185  1312 

V.  Sweet,  64  Nebr.   550  1670 

V.  Taylor,   6  Gray    (Mass.)    310  391 

V.  Thomas,  180  N.  Y.  483 

479,  485,   505,  508,   586,  814 
V.  Wallace,  147  Ala.  322  117 


GENERAL   TABLE   OP    CASES 


1005 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  |§  663a-1442ci  3,  §§  1443-1940.] 


Gibson 

V.  Warden,  14  Wall.  (U.  S.)  244 

509,  1231 

V.  Wheless,  2  Tenn.  Ch.  531  459 

V.  Winslow,  46  Pa.  St.  380  568 

Giddens  v.  Boiling,  99  Ala.  319       500,  1806 

V.  Powell,    108  Ala.   621  117 

Giddings  v.  Barney,  31  Ohio  St.  SO      1709a 

V.  Crosby,   24  Tex.   295  1359 

V.  Sears,  115  Mass.  505  627 

V.  Seevers,  24  Md.  363  403 

V.  Seward,  16  N.  Y.  365  964 

Gies  V.  Green,  42  Mich.  107  1709a 

Giesy  v.  Truman,  17  App.  D.  C.  449      761b 

Giffard  v.  Hort,  1  Sch.  &  Lef.  386         1401 

Gifford  V.  Benefit  Soc^  104  N.  Y.  139      754 

V.  Corrigan,  105  N.  Y.  223 

752,  758,  762,  763a,  764 
V.  Workman,   15   Iowa   34  1403,  1404 

Gihon    V.    Belleville    Co.,    7    N.    J.    Eq. 

536  1439 

Gilbert,  Matter  of,  104  N.  Y.  200  1374 

Gilbert  v.   Ackerman,   159   N.  Y.   118     1193 

V.  Anthony,   1  Yerg.   (Tenn.)   69  90 

V.  Averill,  15  Barb.   (N.  Y.)   20 

525,  740 
V.  Cooley,  Walk.   Ch.    (Mich.)    494 

812,  1678,  1902 
V.  Deshon,  107  N.  Y.  324  339 

V.  Dupree,  63  Ala.  331  117 

V.  Galpin,  11  N.  J.  Eq.  445  1621 

V.  Garber,  62  Nebr.  464  957 

V.  Garber,  69   Nebr.  419  82,  497 

V.  Gilbert,    39    Iowa   657  874e,  1380 

V.  Haire,  43  Mich.  283 

723,  1621,  1668,  1670 
V.  Hewetson,  79  Minn.  326  922 

V.  Holmes,  64  111.  548  249,  618 

V,  Husman,  76  Iowa  241  1335 

V.  Lawrence,  56  W.  Va.  281  459,  460 
V.  Maggord,  2  111.  471  1333,  1420,  1421 
V.  Penn,  12  La.  Ann.   235  136 

V.  Priest,  65  Barb.  (N.  Y.)  444  1232 
V.  Sanderson,  56  Iowa  349 

759,  763,  763a 
V.  Shaw,  17  N.  Y.  S.  621  1186 

V.  Smith,  167  111.  App.  255  1052a,  1069 
V.  Thayer,  104  N.  Y;  200  848,  870a 
V.  Wiman,   1   N.   Y.   550  384,  1472 

Gilchrist,  In  re,  11  Ont.  537  1821 

Gilchrist  v.  Beswick,  33  W.  Va.    168 

274,  278,  279,  319,  325,  328,  329 
V.  Foxen,  95  Wis.  428 

740,  856,  1440,  1654 

V.  Gough,  63  Ind.  576         458,  460,  461, 

515,   516,   518,   519,   524,   531,  1594 

V.  Patterson,  18  Ark.  575  19,  333d 

Giles   V.    Baremore,    5    Johns.    Ch.    (N. 

Y.)   545  915,  1195 

V.  Hartis,  1  Lord  Ray.  254  893 

V.  Hunter,   103   N.   Car.   194  554 

V.  Lewis,  4  Del.  Ch.  51  1328 

Gilfeather  v.  Cohen,  211  Mass.  119 

835b,  841 
Gilkerson  v.  Connor,  24  S.  Car.  321 

172    173    334 

Gill  V.  Bradley,  21  Minn.  15  '         'l444 

V.  Clark,  54  Mo.  415  168 

V.  De  Armant,  90  Mich.  425  453 

V.  Hardin,  48  Ark  409 

586,  588,  597,  600,  601,  711 
V.  Henry,  95  Pa.  St.  388  630 

V.  Hutchinson,    37    Leg.    Int.    (Pa.) 

293  312a,  838 

V.  Lyon,  1  Johns.  Ch.  (N.  Y.)  447  1092 
V.  Newton,  12  Jur.  (N.  S.)  220  1810 
V.  Pinney,  12  Ohio  St.  38 

70,  352,  474,  509 


Gill 

V.  Truelsen,  39  Minn.  373  1457 

Gillam  v.  Barnes,  123  Mich.  119  372 

V.  Foster,  124  Mich.  685  1342 

Gillaspie  v.   Murray    (Tex.),  66  S.  W. 

252  1792 

Gille  V.  Enright,  73  Kans.  245  1069 

V.  Hunt,  35  Minn.  357  135a 

Gillen  V.  Episcopal  Corp.,  7  Ont.  146     964a 

Gillespie  v.  Bradford,  7  Yerg.   (Tenn.) 

168  €09 

V.  Brown,   16  Nebr.   457  515 

V.  Cammack,  3  La.  Ann.  248       511,  583 

V.  Greene    (Ilounty    Sav.    &c.    Assn., 

95  III.  App.  543  1523 

V.  Lovell,  7  Kans.  419  1336 

V.  Moon,  2  Johns.  Ch.   (N.  Y.)   585 

490,  1464 
V.  Morasman,  2  Nebr.  (Unoff.)   162 

1637a 
V.  Reed,  3  McLean  (U.  S.)  377  521a 
V.  Rigby,  66  Fla.  9  1094 

V.  Rogers,    146    Mass.    610  504,  517 

V.  Smith,  29   111.  473  1857,  1859 

Gillett  V.  Balcolm,  6  Barb.  (N.  Y.)  370 

697,  780,  1174.  1471,  1658 
V.  Eaton,  6  Wis.  30  57,  716,  1654,  1678 
V.  Liverpool   &c,   Ins.    Co.,   73   Wis. 

203  406,  413b 

V.  Romig,  17  Okla.  324     46a,  1406,  1663 
Gillette  v.  Ballard,  25  N.  J.  Eq.  491       643 
V.  Smith,  18  Hun   (N.  Y.)    10 

1204,  1215 
Gilliam  v.  McCormack,  85  Tenn.  597         728 
V.  McDowall,  66  Nebr.  814 

479,  481,  1588 
Gillie  V.  Maass,  28  N.  Y.  191 

457,  481,  484,  511,  515,  516,  608,  851,  872 
Gillilan  v.  Fletcher,  80  Nebr.  237  1198 

Gilliland  v.   Milligan,   144  Ind.   154         718a 
Gillis  V.  Martin,  2  Dev.  Eq.   (N.  Car.) 
470  251,  271,  1128 

V.  Rosenheimer,  64  Tex.  243  1815 

Gillmour    v.    Ford    (Tex.),    19    S.    W. 

442  1591 

Gillum  V.  Collier,  53  Tex.  592  83a 

Oilman  v.  Brown,  1  Mason  (U.  S.)  191    189 

V.  Carpenter,  22   S.   Dak.    123  583 

V.  Dingeman,   49   Iowa    308  473 

V.  Heitman,   137  Iowa  336 

606,  1220,  1335 
V.  Hidden,  5  N.  H.  30  1258 

V.  111.  &  Miss.  Tel.  Co.,  91  U.  S.  603 

160,   670,  671,  771,  1215 

V.  Ketcham,   84   Wis.   60  1383a 

V.  Moody,  43  N.  H.  239  70,  345, 

380,    534,    535,    607,  607a 

V.  Stock  Exch.  Bank,  64  Kans.  87     848 

V.  Wills,  66  Maine  273  33,  664, 

675,  697,  702,  780,  1116,  1120 

Gilmer  v.  Smith,  103  Ala.  228  1654 

V.  United    States    Savings    &c.    Co., 

103  Tenn.  272  134a 

V.  Wallace,  79  Ala.  464  1813a 

Gilmore  v.  Bissell,  124  111.  488         651,  652 
V.  Ferguson,  28  Iowa  220  1606a 

V.  Gilmore,  58  N.  Car.  284  584 

V.  Hunt,  66  Pa.   St.   321  200 

Gilmour  v.    First   Nat.   Bank,  21   Colo. 

App.  301  714 

Gilroy     v.     Everson-Hickok     Co.,     118 

App.  Div.  733  309 

Gilson  V.  Gilson,  2  Allen  (Mass.)   115       66, 

135,  166,  388,  393,  794,  958,  1283,  1378 

V.  Nesson,  208  Mass.  368    1227,  1892 

V.  Whitney,  51  Vt.  552  1569 

Gimbee  v.  Pignero,  62  Mo.  240 

793a,  1771,  1772 


1006 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Gimbel  V.   Stolte,  59  Ind.  446  681,  708 

Ginn  v.  New  Eng.  Mtg.  S.  Co.,  92  Ala. 

135  634,  642,  651,  653 

Giraldin  v.  Howard,  103  Mo.  40  1549 

Girardeau  v.  Perkins  (Tex.  Civ.  App.), 

126  S.  W.  633  1792 

Girardin  v.  Lampe,  58  Wis.  267 

479,  495,  540,  787,  814 
Girard    Life   Ins.    Annuity   &c.    Co.    v. 

Mangold,  83  Mo.  App.  281  687 

Girard    Life    Ins.   &c.    Co.    v.    Stewart, 

86  Pa.  St.  89  738,  757 

Girard  Trust  Co.  v.  Baird,  212  Pa.   41 

474,  608 

V.  Paddock,  88  Nebr.  359  101a 

Girault  v.  Adams,  61  Md.   1  164 

Giselman  v.   Starr,   106  Cal.   651  1387 

Gist  V.  Pressley,  2   Hill  Eq.    (S.   Car.) 

318  1631 

Gittings  V.  Nelson,  86  HI.  591  150 

Givan  v.  Doe,  7  Blackf.  (Ind.)  210  787 

Givanovitch    v.    Baton    Rouge    Hebrew 

Cong.,  36  Ala.  Ann.  272  456 

Given  v.  Marr,  27  Maine  212    848,  855,  865a 
V.  Troxel   (Ala.),  39  So.  578  1095 

Givens  v.  Carroll,  40  S.  Car.  413  S74a 

v.  Davenport,  8  Tex.  451  1414 

V.  M'Calmot,  4  Watts   (Pa.)  460       1116 
V.  McCray,  196  Mo.  306 

1829,   1863,  1870,   1878,  1921 
Gjerness  v.  Mathews,  27  Minn.  320 

555,  713 
Glacius  V.  Fogel,  88  N.  Y.  434  1351,  1717 
(jladden  v.  American  Mortgage  Co.,  80 

Ala.  270  1618 

Gladding  v.  Warner,  36  Vt.  54  1140 

Glading  v.  Frick,  88  Pa.  St.  460 

504,  511,  517 
Gladwyn  v.  Hitchman,  2  Vern.  135 

1174,  1177 

Glahn  v.  Dunham,  18  Ohio  Cir.  Ct.  797    842 

Glas  v.  Glas,  114  Cal.  566  1807d 

Glass  V.  Doane,  15  111.  App.  66  267 

v.  Ellison,  9  N.  H.  69  11,  664,  701 

V.  Freeberg,  50  Minn.   386  609 

V.  Hieronymus,  125  Ala.  140 

258,  279a,  286,  322,  329 
V.  Hulbert,   102  Mass.  24  300,  322 

V.  Warwick,  40  Pa.   St.    140  112 

Glassburn  v.  Wireman,  126  Iowa  478 

524,  538 

Glasscott  V.  Day,  5  Esp.  48  1088 

Glaze  V.  Watson,  55  Tex.  563  468 

Gleason  v.  Burke,  20  N.  J.  Eq.  300         639 

V.  Carpenter,   74  Vt.   399  848 

v.  Hamilton,   138  N.  Y.  353  1492a 

V.  Kentucky   Title    Co.,    25    Ky.    L. 

1546  1670 

V.  Kinney,   65  Vt.   560  1590 

V.  Spray,  81  Cal.  217  83a 

V.  Wright,  S3   Miss.   247  924 

Gleaton  v.  Gibson,  29  S.  Car.  514  1512 

Gleises  v.   Maignan,  3  La.   530  1381 

Glendenning  v.  Bell,  70  Tex.  632 

467,  586,  589 

V.  Johnston,  33  Wis.  347  247 

Gler.dy  v.   Lanning,  68  Ind.   142  981 

Glenn    v.    Augusta    Perpetual    Building 

S:c.  Assn.,  99  Va.  695  1815 

V.  Clark,  S3  Md.   580  lOS,  468,  470 

V.  Farmers'  Bank,  70  N.  Car.   191     616 

V.  Gill,  2  Md.  1  1793a 

V.  Rudd,  68  S.  Car,   102  856,  857 

V.  Seeley,  25  Tex.  Civ.  App.  523         507 

V.  Whipple,  14  N.  J.  Eq.  50 

1500,  1502,  1815 
Glennon  v.  Wilcox,  159  111.  App.  42 

1516,  1521 


Glens  Falls  Ins.  Co.   v.  Porter,  44  Fla. 

568  413a 

Glidden  v.  Andrews,  6  Ala.  190 

1442,  1442b,  1667 
V.  Bennett,  43  N.  H.  306  436 

V.  Hunt,  24  Pick.   (Mass.)  221 

557,  559,  838,  841,  843 
Gliddon  v.  Andrews,  14  Ala.  733  1072 

Glide  V.  Dwyer,  83  Cal.  477 

1383,  1384,   1669,  1670,  1671 
Glisson  V.  Hill,  2  Jones  Eq.    (N.  Car.) 

256  310 

Globe  Ins.  Co.  v,  Lansing,  5  Cow.   (N. 

Y.)   380  1228,  1709a 

Globe  Loan  &  T.  Co.  v.  EUer,  61  Nebr. 
226  1611a 

V.  Wood,  58  Nebr.  395  1672 

Globe   Marble   Mills   Co.   v.    Quinn,   76 

N.   Y.   23  441,  774,  1413 

Gloninger    v.    Pittsburgh    R.    Co.,    139 

Pa.  St.  13  124h 

Glos  V.  Cessna,  207  111.  69  537d,  537? 

v.  Grant    Bldg.    &c.    Assn.,   229    111. 

387  537d 

V.  Hoban,    212    111.    222  537d,   537f 

V.  Holberg,  220  111.   167  537d 

V.  Kingman,    207     111.     26  537f 

Glouchester  Ferry  Co.  v.  Pennsylvania, 

114   U.    S.    196  452 

Glover  v.  Benjamin,  73  III.  42  1712 

V.  Equitable  Mtg.   Co.,  87  Fed.  518  658 
v.  Fitzpatrick,    4    Ind.    Ter.    224  711 

v.  Hembree,   82  Ala.   324 

1804,    1805,   1811 
v.  Patterson,    104    Ga.    17  467 

V.  Payn,   19  Wend.    (N.   Y.)    518 

244,    262,    265,    275,    279,    353 
V.  United   States,   164  U.   S.   294       1357 
Glynn  v.   Home  Bldg.  Assn.,  22   Kans. 

746  296,  322,  323 

Goar  V.  McCanless,  60  Miss.  244  822a 

Gochenour    v.    Mowry,    33    111.    331 

528,  679,  1712 
Godchaux  v.  Dicharry,  34  La.  Ann.  579  467 
Goddard  v.   Clarke,   81    Nebr.   373  1523 

V.  Coe,    55    Maine    385  16,   69,   2-12 

V.  Donaha,    42    Kans.    754  582 

V.  Reagan,  8  Tex.   Civ.  App.  272       5S7 
V.  Sawyer,    9   Allen    (Mass.)    78 

352,    365,    380,    661,    662,    823 
V.  Selden,   7   Conn.    515  1567 

Godeffroy    v.    Caldwell,   2    Cal.    489 

824,    842 

Godfrey  v.   Monroe,   101   Cal.  224  665 

v.  Stock,    116   Mo.    403  1745 

v.  Watson,   3   Atk.   517  1132,   1137 

V.  WBite,   32   Ind.   App.    265        65,    1334 

Godfrey  v.  Disbrow,  Walk.  Ch.  (Mich.) 

260  557 

Godsey    v.    Virginia    Iron    &c.    Co.,    26 

Ky.   L.   657  500 

Godwin  v.   Da  Conturbia,   115   Md.  488     97 
V.  Liberty-Nassau     Bldg.     Co.,     144 

App.    Div.    164  1467 

Goebel  v.  Iffla,  111  N.  Y.   170 

1401,  1439,  1589 
Goelet   v.    McManus,    1    Hun    (N.    Y.) 

306  541 

Goenen  v.    Schroeder,   8  Minn.    387       1051 
V.  Schroeder,    18    Minn.    66 

930  932  1773 
Goerz  V.  Barstow,  148  Fed.  562  '  1672 
Goettlicher  v.  Wille,  76  Misc.   361 

786,  817 
Goetzinger      v.     Rosenfeld,     16    Wash. 

392  1363 

Goff  v.   McLain,  48  W.   Va.   445  583 

V.  Price,    42    W.    Va.    384  343,    344 


GENEKAL   TABLE    03?    CASES 


1007 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Goff 

V.  Rogers,    71    Ind.    459  627 

Goins    V.    Allen,    4    Bush    (Ky.)    608        586 
Goit  V.   Dickerman,  20  Wis.   630  1663a 

Gokey   v.   Knapp,   44   Iowa   32  642a 

Golcher  v.   Brisbin,  20   Minn.   453 

464,   465,   1850,    1904 
Gold  V.  Ogden,  61  Minn.  88 

740,    752,    763 
V.  Ryan,    14   111.    53  866 

Goldbeck's  Appeal,  4  Sad.  (Pa.)  488       1070 
Gold  Dirt  Min.  &c.  Co.  v.  Perigo  Mines, 

Land  &c.   Corp.,  48  Colo.   197  1834 

Colder  v.   Bressler,   105   111.  419  1790 

V.  Colder,   95    Maine   259  1291 

Goldfrank  v.  Young,  64  Tex.  432  1204 

Golding  V.   Golding,  43   La.  Ann.   555     605 
Goldsborough    v.    Turner,    67    N.    Car. 

403    _  555 

Goldsmid  v.  Stonehewer,  9  Hare  App. 

xxxviii  1397 

Goldsmith    v.    Brown,    35     Barb.     (N. 
Y.)    484  824a,   830,    1713 

V.  Darling,    92    Wis.    363  974 

V.  Osborne,  1  Edw.   (N.  Y.)   560 

1095,   1614,   1672,  1866,   1876,  1921 

Goldthwaite  v.   Bank,   67  Ala.   549  843 

V.  Ellison,    99    Ala.    497  163,    629 

V.  Tanney,    102    Ala.    431  120 

V.  National  Bank,  67  Ala.   549  843 

Goldtree  v.    McAllister,   86    Cal.   93       1444 

Goldville  Mfg.  Co.,  In  re,  118  Fed.  892 

84    429a,   501 
Goldwater  v.  Hibernia  Sav.  &c.  Soc,  19 

Cal.  App.   511  1793a,   1806 

Goleborn   v.   Alcock,  2   Sim.   552  555 

GoU  V.   Fehr,   131  Wis.   141  112 

Goltra    V.    Green,    98    111.    317  1587 

Goninan   v.    Stephenson,    24   Wis.    75        828 

Gooch   V,   Addison,    13   Tex.   Civ.   App. 

76  485,  1774,  1839 

V.  Botts,  110  Mo.  419    1134,  1549 

V.  Vaughan,  92  N.  Car.  610 

1803,  1813 

Good    V.    Colorado    Inv.    Loan    Co.,    16 

N.    Mex.    461  1350a 

V.  Golden,    73    Miss.    91  885a 

V.  Jarrard,   93   S.   Car.  229  189 

Goodale    v.    Patterson,    51    Mich.    532      480 

V.  Wallace,    19    S.    Dak.   405  634 

V.  Wheeler,  11   N.  H.  424  1854 

Goodall  V.  Boardman,  53  Vt.  92  1191,  1632 

V.  Mopley,   45    Ind.   355 

356,  1378,   1435 
Goodall's   Case,   5   Rep.   96  6 

Goodard   v.    Prentice,    17    Conn.    546       465 
Goodbar  v.    Bloom,   43   Tex.   Civ.   App. 

434  258,  263,  265,  278,  316, 

335,  340 

V.  Dunn,    61    Miss.    618  489,    607 

Goode   V.   Colorado    Inv.   Loan   Co.,   16 

N.  Mex.  461  1606 

V.  Comfort,    39    Mo.    313        1859,    1866 

V.  Cummings,     35     Iowa    dl  1335 

V.  Job,    1    El.    &   El.    6  1170 

Goodell  V.   Harrington,  76   N.   Y.   547 

1638,  1639 
Gooden  v.  Vinke,  87  111.  App.  562  1521 
Goodenough  v.  Labrie,  206  Mass.  599 

761b,  761d 

V.  McCoid,  44  Iowa  659  462 

Goodenow  v.    Curtis,   33   Mich.   505  95 

V.  Ewer,  16  Cal.  461  20, 

953,  1404,  1436,  1543,  1588, 

1589,  1679 

Gooderham   v.   Bank,    16   Ont.   438  900 

Goodfellow  V.    Stillwell,   73   Mo.    17 

817,    834 


Goodgion  v.  Vaughn,  32  S.  Car.  499       113 
Goodhue  v.  Berrien,  2  Sandf.  Ch.    (N. 
Y.)    630  353,   368,    1469a 

v.  Daniels,   54  Iowa  19  1536 

Gooding  v.  Shea,  103  Mass.  360      453,  455, 
664,  689,  695,  695a,  696 
Goodkind    v.    Bartlett,    153    111.    419        541 
Goodlett    V.    Investment    Co.,    94    Cal. 
297  1710 

v.  St.  Elmo  Inv.  Co.,  94  Cal.  297  1709c 
Goodman   v.   Cinn.    &   Chicago   R.    Co., 
2   Disney    (Ohio)    176  1176,    1181 

v.  Durant  Bldg.  &c.  Assn.,  71  Miss. 

310  1744,  1846 

v.  Grierson,  2  Ball  &  B.  274 

258,  264,  280 
V.  Kine,  8  Beav.  379  684 

V.  Pareira,    70    Ark.    49  672,    1207 

V.  Randall,   44   Conn.    321     99,   168,   744 
V.  White,  26  Conn.  317 

1048,    1057,   1395,   1396,    1558 
V.  Winter,    64    Ala.    410  104 

Goodnough  Mercantile  Co.  v.  Galloway, 

48    Ore.    239  1232 

Goodnow   V.    Pope,    31    Misc.    (N.    Y.) 

475 ,  777 

Goodrich  v.  Atchison,  47  Kans.  355 

681,  708 
v.  Foster,  131  Mass.  217  1813,  1820 
V.  Milwaukee,   24   Wis.   422  62 

V.  Reynolds,    31    111.    490  634,    €52a 

V.  White,   39   Mich.    489  1223,    1342 

Goodrum    v.    Merchants'    &c.    Bank    of 

England,    102    Ark.    326  113 

Goodsell    V.    Stinson,    7    Blackf.    (Ind.) 

437  85,    501 

Good-title  V.   No-title,   11   Moore  491  9 

Goodvin  V.   Nichols,   109   Wis.   672  974 

Goodwin    v.     Burns,     1     Mich.     N,     P. 

228  1650 

V.  Cloudman,   43    Maine    577  586 

V.  Cunningham,    54    Nebr.    11 

609,  817,  1427 
V.  Dean,  50  Conn.  517  546,  547,  548 
V.  Hudson,    60    Ind.    117  778 

V.  Keney,    47    Conn.    486 

856,    870,    871 

V.  Keney,    49    Conn.    563  1496 

V.  Owen,    55    Ind.    243  84,    501 

V.  Richardson,  11   Mass.  469       119,  135, 

664,    702,    704,    719,   958 

V.  Scott,    61    N.    H.    112  927a,   952 

V.  Simonson,  74  N.  Y.   133  1642 

V.  Smith,   49  Kans.   351  1658 

V.  Tyrrell,    8    Ariz.    238  1406,    1412 

Goodwine  v.  Morey,  111   Ind.  68  209 

Goodwyn  v.  Baldwin,  59  Ala.  127 

1144,   1192,   1195 
Goodwynne  v.   Bellerby,   116   Ga.   901 

84,  538,   548 
Goodyear  v.  Goodyear,  72  Iowa  329 

865,  876,  947 
V.  Watson,    14   Barb.    (N.   Y.)    481      881 
Goorum  v.  Tucker  (N.  J.  Eq.),  26  Atl. 

456  1642 

Goos   V.    Goos,    57    Nebr.    294  762 

(jopaldoss  V.   Seochand,  L.  R.   11   Ind. 

App.    126  848,   870 

Gordillo  v.  Weguelin,  5  Ch.  Div.  287 

74,   1141 
Gordon  v.    Constantine   Hydraulic   Co., 
117  Mich.  620  457,  511 

V.  Dcavitt,    84   Vt.    59 

824,  lOSlb,  10801 
V.  Fitzhugh,  27  Grat.  (Va.)  835  1939 
V.  Gordon,    49    Mich.    501  119 

V.  Graham,   7   Vin.   Abr.    52       365,   368 
V.  Hazzard,    32    S.    Car.    351  822 


1008 


GBNEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Gordon 

V.  Hobart,  2   Story   (U.   S.)   243 

639,  1116 
V.  Johnson,  186  III.  18  192,  193,  201 
V.  Lee,    102   Ind.    125  1334 

V.  Lewis,   1   Sumn.    (U.   S.)    S25 

1244,    125S 
V.  Lewis,  2  Sumn.   (U.  S.)   143 

784,    1124,   1129,   1139 
V.  Massachusetts    F.    &c.    Ins.    Co., 

2   Pick.    (Mass.)    249  398 

V.  Miller,    28    Ind.    App.    612  441 

V.  Mulhare,     13     Wis.    22  814,    962 

V.  Preston,  1   Watts   (Pa.)    385 

124,   124a,    129,   134,  348 
V.  Rixey,    76   Va.    694  193,    479 

V.  Ross,  11  Grant  Ch.   (U.  C.)    124  1816 
V.  Saunders,  McCord  Ch.    (S.  Car.) 

151  1643 

V.  Stanley,   108   La.    182  519 

V.  Torrey,  15  N.  J.  Eq.  112  609 

V.  Ware  Sav.  Bank,  115  Mass.  588 

410,  886,  910 

Gore  V.   Condon,   82   Md.   649  538 

V.  Harris,    15    Jur.    761  1398 

V.  Jenness,    19   Maine  53  144,   689 

V.  Lewis,    109   N.   Car.   539 

633,  643,  1300 

V.  Royse,    56    Kans.    771  964b 

V.  Stacpoole,    1   Dow.   18  1397,   1401 

V.  Townsend,  105  N.  Car.  228  114 

Goree   v.    Clements,    94    Ala.    337 

326    330    1922 
Gorham  v.   Arnold,   22   Mich.  247       '       36 
V.  Farson,  119  111.  425 

470,  713,  894,  1545 
V.  Meacham,  63  Vt.  231  84,  101b,  501 
V.  Nat.  Life  Ins.  Co.,  62  Minn.  327 

1134,    1926b 
V.  Summers,    25    Minn.    81         508,    515 
Goring  v.   Shreve,   7   Dana    (Ky.)    64 

865,   1229,   1698 
Gormley  v.   Bunyan,    138   U.    S.   623        358 
V.  Clark,    134    U.    S.    338  526a 

Gorrell  v.  Alspaugh,  120  N.  Car.  362 

283,    664 
Gorton  v.  Paine,  18  Fla.   117  1663a 

Gosmont  v.  Gloe,  55  Nebr.  709  1051a 

Goss  V.   Pilgrim,  28  Tex.   263  1359 

V.  Singleton,  2   Head    (Tenn.)   (>J      1790 
Gossin  V.  Brown,  11  Pa.  St.  527  881 

(jossman  v.    Gossman,    13   Ky.   L.   243        31 
(jossom  V.  Donaldson,  18  B.  Men.  (ICy.) 

230  583,   1662 

Gossum  V.  Gossum,  13  Ky.  L.  243    297,  329 
Gothainer  v.  Grigg,  32  N.  J.  Eq.  567 

281,    538 
Gotham  v.  Gotham,  55  N.  H.  440  528 

Gothard  V.  Flynn,  25   Miss.   58 

16,   179,   185 

Gott  V.   Powell,  41   Mo.   416  1587 

V.  State,    44    Md.    339  742 

Gotthelf  V.  Shapiro,  136  App.  Div.  1       81a 

Gottlieb   V.    New   York,    128   App.    Div. 

148  808 

Gottschalk  v.   Neal,   6  Mo.   App.    596     814 

V.  Noyes,    128   III.    App.   565  1190 

V.  Noyes,    225    111.    94  1190 

Gough  V.   (Center,   57   Wash.   276  679 

V.  Wood   (1894),  1  Q.  B.   713  436 

Gould  V.  Adams,  108  Cal.  365  469,  471 

V.  Bennett,    59    N.    Y.    124  1367 

V.  Day,    94    U.    S.    405  502,    864 

V.  Gagger,    18    Abb.    Pr.     (N.    Y.) 

32  1675 

V.  Glass,     120    Ga.     50  98 

V.  Holland    Purchase    Ins.    Co.,    16 

Hun   (N.  Y.)   538  426 


Gould 

V.  Lamb,  11  Mete.  (Mass.)   84  67 

V.  Libby,  24  How.  Pr.   (N.  Y.)   440 

1670,  1671,  1676,  1680 
V.  Marsh,  4   Thomp.   &  C.    (N.   Y.) 

128  817,  834 

V.  Mortimer,  26  How.   Pr.    (N.   Y.) 

167  1639,     1668,     1669 

V.  Newman,    6    Mass.    239        672,    776, 

787,  789,  813,  817,  826,  1281,  1372 

V.  Tancred,  2   Atk.    533  1140 

V.  Wheeler,    28    N.    J.    Eq.    541 

1425,    1442 
V.  White,  26   N.   H.    178  915,    1269 

V.  Winthrop,    5    R.    I.    319  923 

V.  Wise,    "^l    Cal.    532  469,    471 

V.  Woodward,  4  G.   Greene   (Iowa) 

82  499 

Goulding  v.   Bunster,   9   Wis.   513 

268,    842,    926,   945 
Goulding   Fertilizer   Co.    v.    Blanchard, 

178  Ala.  298  98,  1586a,  1654,  1889,  1899a 
Goulet  V.   Dubreuille,   84  Minn.    72 

500,  625 
Gourdin    v.    Commander,    6    Rich.    (S. 

Car.)    497  90 

Gouverneur  v.  Lynch,  2  Paige  (N.  Y.) 
300  527,   556.   586,   593,   1624 

V.  Titus,   6   Paige    (N.   Y.)    347  490 

Gouwens   v.    Gouwens,   222    111.   223     1479a 
V.  Gouwens,    237    111.    506  467 

Gove  V.   Gove,  64  N.  H.   503  797 

Government   Bldg.   &c.   Inst.  v.   Deuny, 
154  Ind.  261  113 

V.  Richards,  32  Ind.  App.  24 

^      714,  955,   1080 

Gowan   v.   Jones,   18   Miss.    164  1637 

Gowans  V.  Pierce,  57  Kans.   180  744 

Gowding   v.    Shea,    103    Mass.    360  144 

Gowdy  V.  Gowdy,  83  S.  Car.  349  1866 

Gower  v.  Carter,  3  Iowa  244  1606a 

V.  Doheney,    33    Iowa    36  467 

V.  Howe,   20    Ind.    396  813,    817, 

822,  1373,  1377,  1426,  1427 

V.  Winchester,   33   Iowa  303 

1048,  1146,  1160,  1207,  1425,  1431 

Graber  v.   Duncan,   79    Ind.    565  768a 

Grable  v.   Beatty,    56   Nebr.    642  1220 

v.  McCulloh,  27  Ind.  472     28,  58,   1621 

Grace  v.  Gill,  136  Mo.  App.   186     750,  917 

V.  Hunt,    Cooke    (Tenn.)    341  1444 

V.  Mercer,  10  B.   Mon.    (Ky.)    157 

665.    734 
V.  Noel    Mill    Co.    (Tenn.),    63    S. 

W.   246  65a,    1840 

V.  Wade,   45   Tex.    522  467 

V.  Whitehead,  7  Grant  Ch.   (U.  C.) 

591  104 

Gracey  v.   Myers,   15   W.  Va.   194 

1621,  1622 
Grady  v.  O'Reilly,  116  Mo.  346  877,  881 
Gra:me  v.  Cullen,  23  Grat.    (Va.)   266 

428,   681,    1778,    1790 
Graff  V.   Middleton,   43   (ial.   341  582 

Graffam  v.    Burgess,    117   U.   S.    180      1915 
v.  Pierce,    143    Mass.    386  1897a 

Grafflin   v.    State,    139    Md.    171  895 

Graff's  Estate,  In  re,  139  Pa.  St.  69        885a 
Grafton  Bank  v.   Doe,   19  Vt.   463 

729,  1222 
Graham   v.   Anderson,    42    111.    514 

500,    1771a,    1921 
V.  Berryman,  19  N.  J.  Eq.  29  1464 

V.  Bleakie,  2   Daly   (N.   Y.)    55 

1449,  1575,  1587,  1642,  1643,  1644, 
1646,    1647,    1648,    1655 
V.  Carter,  2  Hen.  &  M.   (Va.)   6 

1414,  1418 


GENERAL   TABLE    OF    CASES 


lOOD 


IReferences  are  to  Sections.— Vols.  1.  §S  1-663;  2,  §§  663a-1442c;  3.  §§   1443-1940.] 


Graham 

V.  Consolidated    Naval    Stores    Co., 

57  Fla.  418  1533 
V.  Fireman's   Insurance   Co.,    87    N, 

Y.     69  406a 

V.  Fischer   (Ky.),   110  S.  W.   386       297 
V.  Fitts,    53    Fla.     1046 

71,  634,  1469,  1471 
V.  Fitts,  53  Miss.  307  1837,  1922a 

V.  Fountain,  2   N.   Y.   S.   598  956 

V.  Graham,   85    111.   App.    460  542 

V.  Graham,   55   Ind.   23  294,   339 

V.  Graham,   38   Kans.   440  1222 

V.  Hawkins,     1     Tex.     Unrep.     Cas. 

514  574 

V.  Holt,  3  Ired.  L.  (N.  Car.)  300  90 

V.  Jones,    24    S.    Car.    241        822,    1701a 
V.  King,    15    Ala.    563  1467 

V.  King,   50   Mo.    22        1771,    1862,   1873 
V.  Linden,   50   N.   Y.   547 

P13,    894,    1088 
V.  McCampbell,  Meigs    (Tenn.)    52 

173,    189 
V.  Myers,   67  Mich.  277  110 

V.  National   Bank   of   N.   Y.,   32   N. 

J.   Eq.   804  134 

V.  Nesmith,  24   S.   Car.   285  586 

V.  Newman,   21  Ala.   497    787,  817,   821 
V.  New   York   Nat.    Bank,   42    N.   J. 

Eq.    804  134 

V.  Smart,    42   Wash.    205  1445 

V.  Stevens,   34   Vt.    166 

260,  265,  317,  325 

V.  Stewart,  68  Cal.  374    1367,  1462 

V.  Vining,  1  Tex.  639  1214 

V.  Way,    38    Vt.    19  242 

Graham    Paper   Co.    v.    St.    Joseph    &c. 

Pub.    Co.,   79    Mo.   App.    504  567 

Grain  v.   Aldrich,  38  Cal.   514  1385 

Grand  Forks  Nat.  Bank  v.  Minneapolis 

&c.    Elev.    Co.,    6    Dak.    357  151 

Grandin  v.  Anderson,  15  Ohio  St.  286 

523,    524 
V.  Emmons,    10    N.    Dak.    223 

1757a,   1792 
Grand   Island  Banking  Co.  v.  Koehler, 

57   Nebr.   649  609 

Grand  Junction  R.  Co.  v.  Bickford,  23 

Grant   Ch.    (U.    Ci  302  124a 

Grand  Order  of  O.  F.  Assn.  v.  Merk- 

lin,    65    Md.    579  639 

Grand  Rapids  Nat.  Bank   v.  Ford,  143 

Mich.    402  457,    511 

Grand    Rapids     School    Furniture    Co. 

V.   Hammerstein,  45   N.   Y.    St.   863     658 
Grand    Trunk    R.    Co.    v.    Central   Ver- 
mont R.  Co.,  91  Fed.  569  1441 
Grange  Mill  Co.  v.  Western  Assur.  Co., 

118   111.   396  400 

Granger   v.    Crouch,   86   N.   Y.   494 

607,    822 

v.  Roll,   6   S.   Dak.   611       748,  751,   762 

V.  Sheriff,     140    Cal.     190  1576 

Grangers'  Assn.  v.  Clark,  84  Cal.  201     1606 

Grannis  v.   Hitchcock,   118   Minn.   462 

302,  1080b 
Grant   v.    Bissett,    1    Caines'    Cas.    (N. 
Y.)    112  525 

V.  Burr,  54  Cal.  298 

20,  1203,  1207,  1725,  1769 
V.  Colonial  &  U.  S.  Mtg.  Co.,  3   S. 

Dak.    390  1784 

V.  Cumberland     Val.     Cement     Co., 

58  W.  Va.  162  56,  136 
V.  Diebold  S.  &c.  Co.,  77  Wis.  72  750 
V.  Dodge,  43  Maine  489  468,  470,  473 
V.  Duane,   9   Johns.    (N.    Y.)    591 

1055,    1059,    1069,    1398,    1399 

64 — Jones  Mtg. — Vol.  III. 


Grant 

v.  Fowler,   39   N.   H.    101  1144 

v.  Galway,   122   Mass.    135       1284,    1293 
V.  Griswold,  82   N.   Y.   569  1433 

V.  Heverin,    77    Cal.    263  1374 

V.  Jackson  &c.  Co.,  5  Del.  Ch.  404       23 
V.  Ludlow,  8   Ohio   St.    1 

883a,    1187,    1373,    1404 
V.  Minneapolis  Brew.  Co.,  68  Minn. 

86  475 

V.  Parsons,    67    Iowa   31  1087,    1436 

V.  Phcenix  Ins.  Co.,  106  U.  S.  429       1600 
v.  Phoenix  Mut.  L.  Ins.  Co.,  121  U. 

S.    105  670,   1516,    1521 

V.  Tallman,    20    N.    Y.    191  1506 

V.  United    States    Bank,    1    Caines* 

Cas.    (N.    Y.)    112  537,    1082 

V.  Vandercook,  8  Abb.  Pr.    (N.   S.) 

(N.   Y.)    455  1475 

V.  Walden,    6    La.    623  1612 

V.  Winona    &c.    R.    Co.,    85    Minn. 

422  1709 

Grantham    v.    Hawley,    Hobart    132  150 

V.  Lucas,    15    W.    Va.    425  1516 

Grants  Pass  Banking  &c.   Co.  v.  Enter- 
prise   Min.    Co.,    58    Ore.    174  487 
Granville  v.   Young,  85   III.  App.   167    1198 
Grape  Creek  Coal  Co.  v.  Farmers'  Loan 

&c.   Co.,  63   Fed.   891  153 

Grapengether  v.  Fejervary,  9  Iowa  163 

822,  1678,  1700 
Grassenheimer  v.  Molton,  80  Ala.  521  1876a 
Crassly   V.   Reinback,   4   111.   App.    341 

817,   818,   838 
Graton    &c.    Mfg.    Co.    v.    Woodworth- 

Mason   Co.,   69   N.    H.    177  609 

Grattan  v.   Wiggins,  23   Cal.    16        585,  606, 

822,   822a,    1074,    1146,    1181,    1388, 

1435,  1459,  1509,  1577,  1700,  1701a, 

1702 

Grau   V.    Bennett,    96    III.    513  1411 

Grave  v.   Bunch,  83  Ind.  4  1629 

Gravelle  v.  Canadian  &c.  Co.,  42  Wash. 

457  1606 

Graves    v.    American    Live    Stock    Ins. 

Co.,   46   Minn,    130  408a 

v.  Eraden,   62   Ind.   93  666 

V.  Fritz,    24    Nebr.    375  1638 

V.  Hampden    Irs.      Co.,      10     Allen 

(Mass.)    281  409,    421 

V.  McFarland,    58   Nebr.   802 

748,  752,  1709 
V.  Mono    Lake    Hydraulic    M.    Co.- 

81    Cal.   .'03  ■   127 

V.  Mumford,  26  Barb.   (N.  Y.)   94  790a 

V.  Ward,   2   Duv.    (Ky.)    301  512 

Gravier  v.    Hodge,   14   La.    101  474 

Gray    V.     Baldwin,     8     Blackf.     (Ind.) 

164  686 

V.  Barton,  55  N.  Y.   68  613 

v.  Bennett  (Iowa),  105  N.  W.  377       64 

V.  Brignardello,     1     Wall.     (U.     S.) 

627  1587,   1662 

V.  Briscoe,  6  Bush    (Ky.)    687  1141 

v.  Bryson,   87    Miss.    304  1447a 

v.  Case,    51    N.    J.    Eq.   426  681 

v.  Farmers'   Bank,   81   Md.   631  742 

V.  Federal    Bank,    83    Mich.    365        1342 
v.  Franks,    86    Mich.    382  679,    1389 

V.  Gillespie,    59    N.    H.    469,    1241,    1289 
V.  Givens,    26    Mo.    291  1211 

V.  Harvey,   17   N.   Dak.   1  586 

V.  Havemeyer,  53  Fed.   174       635,   1606 
V.  Hayhurst,    157    111.    App.    488 

293,  335,  1052a 
V.  Helm,    60    Miss.    131  373 

V.  Jenks,  3   Mason   (U.   S.)    520 

719,    889 


1010 


GENEEAt   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  S§  663a-1442c;  3,  |§  1443-1940.] 


Gray 

V.  Jones,    14    Fed.    83  971f 

V.  Loud     Lumber     Co.,     128     Mich. 

427  1621,    1624,     1625 

V.  McClellan,  214  Mass.  92  35,  487 
V.  Nelson,    77   Iowa   63 

848,  870,  871,  1118 
V.  Patton,    13    Bush    (Ky.)    625  463 

V.  Patton,  2   B.   Mon.    (Ky.)    12  496 

V.  Robertson,  174  111.  242  1177,  1606 
V.  Rogers,    109   Ala.    624  992 

V.  Schenck,    4    N.    Y.    460  828 

V.  Shaw,    14    Mo.    341 

1845,  1854,  1857,  1859 
V.  Shelby,  83  Tex.  405       258,  263,  265, 
274,    275,    278,    329 
V.  Smith,   3   Watts    (Pa.)    28  136 

V.  Toomer,  5  Rich.  (S.  Car.)  261  1720 
V.  Ulrich,    8    Kans.    122  83 

V.  Van  Blarcom,  29  N.  J.  Eq.  454  642 
V.  Veirs,   33   Md.    18  1614 

V.  Waldron,  101  Mich.  612  1383,  1457 
V.  Worst,    129    Mo.    122 

780,    1838,    1849 
V.  Zellmer,   66   Kans.    514 

586,    591,   877a 
Graybill    v.    Heylman,    139    App.    Div. 

(N.  Y.)   898  1532 

Graydon  v.   Church,  7   Mich.   36 

139,  827,   881,   1282,   1375 
Great  Falls  Co.  v.  Worster,   15   N.   H. 

412  42,   594,   675a,   699,   1241 

Great    Western    Mfg.    Co.    v.    Bathgate, 

15  Okla.  87  147,  436b 

Greaves   v.    Tofield,    14    Ch.    D.    563        538 
Greely    State    Bank   v.    Line,    50    Nebr. 

434  806,    813,    817,    1454 

Green  v.  Abraham,  43  Ark.   420  497 

V.  Alexander,  7  D.  C.  147  1800,  1906a 
V.  Armstrong,  1  Denio  (N.  Y.)  550  145 
V.  Arnold,    11    R.    I.    364  706 

V.  Ball,  4  Bush   (Ky.)    586  297 

V.  Betts,    1    McCrary    (U.    S.)    72 

201,  208 
V.  Brown,  22  Misc.  (N.  Y.)  279  650 
V.  Butler,   26    Cal.    595 

251,  711,  977,  1046 
V.  Capps,    142    111.    286  244,    330 

V.  Corson,  SO  Kans.  624  1612,  1669a 
V.  Crockett,  2  Dev.  &  Bat.  Eq.  390 

1552,  1573 
V.  Cross,  45  N.  H.  574      950,  952,  1144, 
1146,  1241,  1249,  1254,  1264,  1269, 
1278,  1298,  1.25 
V.  Currier,    63    N.    H.    563  848 

V.  Davis,  44  N.  H.  71  1241,  1243 
V.  Dixon,    9    Wis.    532  1048,    1074, 

1105,    1128,    1395,    1406,    1412 
V.  Doane,    57   Ind.    186  1069,    1334 

V.  Doerwald,    69    Nebr.    698  1611a 

V.  Drinker,  7  Watts  &  S.  (Pa.)  440  488 
V.  Early,    39    Md.    223  574 

V.  Engelmann,  39  Mich.  460  1807,  1813a 
V.  Frick,  25   S.   Dak.   342  71,   1479 

V.  Fry,    93    N.    Y.    353  842,    917 

V.  Garrington,    16    Ohio    St.    548 

517,  518,   519 
V.  Gaston,   56  Miss.   748  1443,   1773 

V.  Goodall,  1  Coldw.  (Tenn.)  404  521a 
V.  Grant,    134    Mich.    462  636 

V.  Green,    103    Cal.    108  510 

V.  Green,    41    Kans.    472  556 

V.  Hall,  45  Nebr.  89  748,  751,  1713 

V.  Hart,  1  Johns.   (N.  Y.)   580 

813,  817,  837 
V.  Houston,  22   Kans.    35  177,   744 

V.  Kemp,  13  Mass.  515  644,  702,  1300 
V.  Lamb,  24  Hun  (N.  Y.)  87  1132 


Green 

V.  McCord,  30  Ind.  App.   470 

1333,  1371,  1583a 
V.  Mclntire,  39  App.  D.  C.  249  1100 
V.  Maddox,   97   Ark.    397 

166,  332,  774,  1117 
V.  Marble,  37  Iowa  95  1372 

V.  Mizelle,    54    Miss.    220  1193 

V.  Morgan   (N.  J.   Eq.),  21  Atl.  857  546 
V.  Morrison,    5    Colo.    18  762 

V.  Nicholls,   4  L.  J.   Ch.   118  1173 

V.  Paul,   60   Nebr.    7  1611a 

V.  PettingiU,  47  N.  H.  375       1241,  1254 
V.  Phillips,    26    Grat.    (Va.)    752  444 

V.  Price,   1   Munf.    (Va.)    449  602 

V.  Ramage,     18    Ohio    428        725,     1621 
V.  Rick,   124  Pa.    St.   130  583 

V,  Robertson,     30    Tex.    Civ.    App. 

236  554 

V.  Rodman,   150  N.   Car.   176 

774,  827,  1114,  1375 
V.  Scranage,   19  Iowa  461  114,  1492 

V.  Sherrod,    105    N.    Car.    197  310 

V.  Slayter,    4    Johns.    Ch.    (N.    Y.) 

38  578,  584 

V.  Sprague,    120    111.    416  609 

V.  Star    Fire    Ins.    Co.,    190    Mass. 

586  408 

V.  Stevenson     (Tenn.),     54     S.     W. 

1011       1678,  1789,  1861,  1862,  1902 
V.  Stobo,    118    Ind.     332  1051c 

V.  Stone    (N.  J.},  32   Atl.   706  575 

V.  Stone,    54    N.    J.    Eq.    387 

741,   748,   761c 
V.  Storm,    3    Sandf.    Ch.     (N.    Y.) 

305  917 

V.  Tanner,  49  Mass.  411  559,  1081 

V.  Tantum,    19    N.    J.    Eq.    105  627 

V.  Thornton,  8  Cal.  App.  160 

664,    673,    1093,    1115,    1145 
V.  Turner,    80    Fed.    41  738 

V.  Turner,  38  Iowa  112       295,  335,  703, 
736,    744,    1146,    1152,    1159,    1207 
V.  Ulyatt,    2    Ohio    Dec.    427  1414 

V.  Walker,    22    R.    I.    14  792,    1086 

V.  Wescott,    13    Wis.    606 

nil,   1128,   1139,   11^0 

V.  Witherspoon,    37    La.    Ann.    751      489 

V.  Wynn,    L.    R.    4    Ch.   App.    204     1068 

Greenbaum    v.    Austrian,    70    111.    591      872 

Greenberg   v.    Union   Nat.    Bank,    5    N. 

Dak.    483  990,   1023 

Green    County   Bank   v.    Chapman,    134 

Mo.    427  821 

Greene  v.  Conant,  151  Mass.  223       84,  501 
v.  Cook,    29    III.    186  189,    190 

V.  Deal,    4    Hun    (N.    Y.)    703  534 

v.  Godfrey,    44   Maine  25  500 

V.  Harris,    10   R.    I.   382  1094 

V.  Martine,  21   Hun    (N.   Y.)    136   1375a 
V.  Maxwell,    251    111.    335  103 

V.  Mussey,    76    App.    Div.    (N.    Y.) 

174  813,   826,    1372 

V.  Tyler,  39  Pa.  St.  361       644,  912,  1493 
v.  Warnick,    64    N.    Y.    220 

534,    791,    842,    844,    845 
Greenemeyer  v.  Deppe,  6  Bradw.  (111.) 

490  1545 

Greenfield  v.  Mills,   123  App.  Div.    (N. 

Y.)    43  915 

V.  Stout,    122    Ga.    303  517,    1785 

Greenlaw    v.    Eastport    Sav.    Bank,    106 

Maine    205  823,    856 

v.  Pettit    87    Tenn.    467  883a 

Greenleaf  v.    Edes,   2   Minn.   264  464 

V.  Grounder,   86   Maine   298  392 

V.  Queen,  1  Pet.   (U.  S.)   138  1790,  1863 

Greenlee  v.  Marquis,  49  Mo.  App.  290  556 


GENERAL   TABLE    OE    CASES 


1011 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Greenlee 

V.  Smith,    4    Kans.    App.    733  547 

Greenman  v.  Pattison,  8  Blackf.  (Ind.) 

465  1181 

V.  Swan,    51    Nebr.    81  964,    964d 

Greeno    v.    Barnard,    18    Kans.    518         473 

Greenpoint  Sugar  Cfo.  v.  Whitin,  69  N. 

Y.    328  124 

Greensburg    Fuel    Co.    v.    Irwin    Nat. 

Gas  Co.,  162  Pa.   St.  78  951 

Greensburgh  &c.  Co.  v.  McCormick,  45 

Ind.  239  124a 

Greensdale  v.  Dare,  20  Beav.  284  604 

Greenville   BIdg.    &c.   Assn   v.    Wholey, 

68   N.   J.    Eq.   92  886 

Greenwell  v.   Heritage,   71  Mo.  459 

879,  1897a 
V.  Moffett,  77  Kans.  41  1616 

Greenwich     Sav.     Bank     v.     Silverman, 

153    App.    Div.    (N.    Y.)    17  1536 

Greenwood  v.  Butler,  52  Kans.  424  1321 
V.  Churchill,  6   Beav.   314  575 

V.  Fontaine   (Tex.),   34   S.   W.   826   1846 
V.  Jenswold,    69    Iowa    53  520 

V.  Murdock,    9    Gray    (Mass.)    20        142 
V.  Trigg,    154    Ala.    487  1094 

V.  Warren,    120    Ala.    71  583 

Greenwood   Bldg.  Assn.   v.    Stanton,  28 

Ind.    App.    548  266,    294,    300 

Greenwood    Loan   &c.    Assn.   v.    Childs, 
67    S.   Car.   251  518,  670 

v.  Williams,   71   S.   Car.  421 

1351,    1442,    1444 

Greer   v.    Chester,    7    Humph.    (Tenn.) 

77  877 

V.  Ferguson,    56    Ark.    324  121 

V.  Higgins,    8    Kans.    519  560 

V.  Higgins,    20    Kans.    420 

544,   560,   586 
V.  Orchard,  175   Mo.  App.   494  741 

V.  Turner,    36    Ark.    17  664,    892, 

893,  899,  1114,  1120,  1123,  1799 
V.  Watson,   170  Ala.   334  98 

V.  Willis    (Tex.),   81    S.   W.   1185       526 
Gregg  V.  Gregg,  33  Tex.  462  474 

v.  Hight,  6  Mo.  App.   579       1805,   1811 
V.  Northern     Railroad,     67     N.     H. 

452  952 

Gregory  v.  Ann  Arbor,  127  Mich.  454  676 
v.  Arms,  48  Ind.  App.  562  574,  741 
V.  Campbell,   16   How.   Pr.    (N.   Y.) 

417  1467,   1616 

V.  Clarke,   75   111.   485  1849 

V.  Gregory,    16    Ohio    St.    560  139 

V.  Hartley,  6   Nebr.    356 

749,  769,  1347,  1472 
V.  Keating,  82  Cal.  xix  1439 

V.  Marks,  8  Biss.    (U.   S.)   44 

351,   1179a,   1228 
V.  Morris,    96    U.    S.    619  637 

V.  Perkins,    15    N.    Car.    50        511,    513 
V.  Purdue,    32    Ind.    453  1616 

V.  Rosenkrans,    72    Wis.    220 

697,   1654,   1658 
V.  Savage,    32    Conn.    250  553 

V.  Thomas,  20  Wend.  (N.  Y.)  17 

874e,   924,   927a,  929 
V.  Van    Voorst,    85    Ind.     108  72 

Greig  v.  Smith,  29  S.  Car.  426  113,  906 
Greiner  v.  Greiner,  35  N.  J.  Eq.  140  614 
Greishaber  v.  Farmer,  19  Ky.  L.  1028  204 
Greist  v.   Gowdy,  81   Conn.   351 

924,   926a,  934 
Greither  v.  Alexander,  IS  Iowa  470 

436c,    736,    744,    1494 
Grellet  v.  Heilshorn,  4  Nev.  526 

456,   511,   513,   848 
Gremillon's  Succession,  4  La.  Ann.  411  514a 


Gresham  v.  Ware,  79  Ala.   192 

848,  1123,  1629,  1630 
Gress  v.    Evans,    1   Dak.    387  571 

Greswold  v.   Marshan,  2  Ch.   Cas.   170   1624 
Grether  v.  Clark,  75  Iowa  383       1202,  1211 
v.  Smith,    17    S.    Dak.   279  817 

Greve  v.  Coffin,  14  Minn.  345  808 

Greves   v.    Shaw,    173    Mass.    205  960 

Greville  v.  Fleming,  2  Jo.  &  Lat.  335       1519 
Grey  v.  Grey,  47  N.  Y.  552  913 

Gribben  v.   Cjlement,   141   Iowa  144 

355,  924,  934,  1187 

V.  Maxwell,   34   Kans.   8  104,   1807c 

Grider    v.    American      Freehold     Land 

Mtg.    Co.,    99   Ala.   281  134a,   500 

V.  Driver,   46  Ark.    50  639 

Gridley  v.    Barnes,    103    III.    211  1207 

V.  Brook-Waterfield   Co.,   12  Ky.   L. 

391  1092 

Grier  v.   Casares    (Tex.   Civ.   App.),   76 

S.    W.    451  316,    322 

Griesbaum  v.   Baum,  18  111.  App.  614  1515 
Griffin   v.    Blanchar,    17    C-!.    70  542 

V.  Burtnett,    4    Edw.    Ch.    (N.    Y.) 

673  370 

V.  Chicago    Mar.    Co.,    52    111.    130    1863 
V.  Cooper,  73   N.  J.   Eq,   465 

251,  1039,  1113,  1123a 
V.  Cranston,  1  Bosw.  (N.  Y.)  281  353 
V.  Franklin,  224  Mo.  667  564 

V.  Griffin,    18   N.   J.    Eq.    104 

179,    185,    186,    662,    823 
V.  Griffin,    75     S.    Car.    249  874a 

V.  Griffin,   82   S.    Car.   256       1771,   1898 
V.  Hall,   111  Ala.   601  589 

V.  Haskins,    22    III.    App.    264  586 

V.  International      Trust      Co.,      161 

Fed.    48  604a 

v.  Johnson,    37    Mich.    87  102 

V.  Lovell,    42    Miss.    402 

886,    889,   974,    1387 
V,  Marine    Co.    of    Chicago,    52    III. 

130  146,    1821,    1863,    1873, 

1874,   1876,   1883 
V.  Marquardt,    17    N.    Y.    28  475 

v.  New  Jersey  Oil  Co.,  11  N.  J.  Eq. 

49  365,  368,  372,  374,  1493 

V.  Proctor,   14   Bush    (Ky.)    571  138a 

v.  Reis,   68   Ind.    9  1334,    1619 

V.  Sheffield,    38   Miss.    359  493 

V.  Smith,    5    Indian    Ter.    89 

1333a,  1633 
V.  Stone    River    Nat.     Bank     (Tex. 
Civ.  App.),  80  S.  W.  254 

538,    1377 

V.  Thompson,  2  How.  (U.  S.)  244  1709a 

V.  Welch,     88     Ark.     336  287,     335 

Griffis  V.  First  Nat.  Bank  (Ind.  App.), 

79    N.    E.   230  610,   883a 

V.  First  Nat.   Bank,  168  Ind.   546       387 

Griffith  V.  Brackman,  97  Tenn.  387        1902a 

V.  Dale,   109   Md.   697  1602 

V.  Douglass,  73  Maine  532  153 

V.  Fowler,    18  Vt.   390  1608 

V.  Griffith,    Hoffra.     Ch.      (N.     Y.) 

153  553,    560,    571,    584 

V.  Hadley,   10  Bosw.    (N.   Y.)    587 

1672,   1675 
V.  Lovell,    26    Iowa    226  1626 

V.  Nolen,    1    W.    N.    C.    158  1355 

v.  Robertson,  IS  Hun  (N.  Y.)   344 

824a,    830 

V.  Salleng,    54    Nebr.    362  738 

Griffiths,  In  re,  1  Lowell   (U.  S.)   431     381 

Grigby  v.   Cox,   1   Ves.    Sen.   517  107 

V.  Oakes,  2  Eos.   &  P.   526  901 

Grigg  V.    Banks,    59   Ala.    311        664,    1080 


1013 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Griggs  V.  Detroit  &c.  R.  Co.,  10  Mich. 
117  921 

V.  Smith,  12  N.  J.  L.  22  470 

Griggsby  v.  Hair,  25  Ala.  327 

202,  822.  1701 
Grigsby  v.  Verch  (S.  Dale.),  146  N.  W. 

1075  314a 

Grimball  v.   Mastin,  77  Ala.   553  610 

Grimes  v.  Blake,   16  Ind.  160  651 

V.  Breeden,    243    Pa.    304  1355 

V.  Doe,   8   Blackf.    (Ind.)    371     28,   702 
V.  Grimes,   141   Ind.  480  197 

V.  Hjlliary,    150    111.    141  913 

V.  Hobson,  46  Tex.  416  465 

V.  Kimball,  3  Allen   (Mass.)   518 

926,  966,  966a,  967,  969,  1219 
V.  Kimball,  8  Allen    (Mass.)    153 

603,  913,  926,   1299 
V.  Rose,   24    Mich.    416  151 

Grimmell  v.  Warner,  21  Iowa  11  1709a 

(jrimstone  v.   Carter,   3   Paige    (N.   Y.) 

421  511,  555,  586,  587 

Gring's    Appeal,    89    Pa.    St.    336  874b 

(jrissler    v.    Powers,    53    How.    Pr.    (N. 

Y.)    194  _  788,  1485,  1491 

Griswold   v.   American   Cent.    Ins.    Co., 
1  Mo.  App.  97  408 

V.  Bardon,    146   Wis.   35  1638,  1641 

v.,  Barker,   57   Vt.    53  1489 

\.  Fowler,  6  Abb.  Pr.    (N.  Y.)    113 

245,  246,  1402,  1404 
V.  Fowler,  24  Barb.    (N.  Y.)    135 

1617,  1858 
V.  Griswold,  7  Lans.  (N.  Y.)  72  974 
V.  Mather,   5    Conn.   435  22,  1569 

V.  Miller,   15  Barb.    (N.  Y.)    520        1411 
V.  Onondaga  County  Nat.  Bank,  93 

N.    Y.    301  1683a 

V.  Taylor,    8    Minn.    342 

78a,  1606,  1606a 
Gritchell    v.    Kreidler,    12    Mio.    App. 

497  560 

Grob  V.  Cushman,  45  111.   119  1333 

Groce  V.   Jenkins,   28   S.    Car.    172  750 

Grocers'   Bank   v.    Neet,   29    N.    T.    Eq. 
449  845 

V.  Penfield,  7  Hun   (N.  Y.)   279         461 
Groch  V.    Stenger,   65    111.   481  1120c 

Groesbeck  v.   Mattison,  43   Minn.    547 

727,  743,  969,  982 
Groetzinger  v.  Wyman,  105  Iowa  574  627 
Groff  V.   Morehouse,   51   N.   Y.   503 

1751,  1821a 
V.  Nat.    Bank   Commerce,    50    Minn. 

348  1343,   1442b 

V.  Ramsey,    19    Minn.   44  586,  597 

Grogan  v.  Valley  Trading  Co.,  30  Mont. 

229  244,   1052a,  1106 

Gronfier  v.   Minturn,   5   Cal.   492  1606a 

Grooms  v.   Hannon,   59  Ala,   510  990 

V.  Rust,   27    Tex.    231  316 

Groos  V.  Chittim  (Tex.  Civ.  App.),  100 

S.   W.    1006  670,  771,  1120 

Gross  V.  Jancsok,  10  N.  Y.  S.  541  1910 
V.  McBrayer,  159  N.  Car.  372  1586b 
V.  McKee,    53   Miss.    536  624 

V.  Watts,   206   Mo.    373  574 

V.  Whitely,   128  Ga.   79  114 

Grosscup  V.  German  Sav.  &c.  Soc,  162 
,  :-ed.   947  1445 

Grosvenor   v.   Atlantic   F.    Ins.    Co.,    17 
N.    Y.    391     ■  406,  407,  408 

V.  Bethell,    93    Tenn.    577  147 

V.  Day,  Clark   (N.   Y.)    109 

1223,  1351,  1678,  1751 
Grotenkemper  v.  Carver,  9  Lea  (Tenn.) 
^280  538 

Groton   Savings   Bank  v.    Batty,   30   N. 
J.    Eq.    126  339,  588,  597,  600,  601 


Grove  v.  Great  Northern  Loan  Co.,  17 
N.   Dak.   352 

89,  517,  746,  1821,  1906,  1907,  1915 

V.  Grove,  93  Fed.  865  1404 

V.  Miles,    71    111.    376  190,  200 

V.  Zumbro,    14    Grat.    (Va.)    501         495 

Grover  v.  Flye,  5  Allen   (Mass.)    543 

886,  889 
V.  Fox,  36  Mich.  461 

1048,  1742,  1860,  1895,  1897,  1906 
,.  Hale,  107  111.  638 

1771,  1862,  1898,  1906,  1913 
V.  Hawthorne,  62  Ore.  77 

251,  260,  265,  311f,  324,  1039 
V.  Thatcher,  4  Gray  (Mass.)  526 

811,  848,  868,  981 

Groves  v.  Sentell,  153  U.  S.  465      879,  1196 

V.  Williams,   69  Ga.   614  25 

Grow    V.    Garlock,    29    Hun     (N.    Y.) 

598  1351 

V.  Garlock,  97  N.   Y.   81  728 

Crowning  v.   Behn,   10   B.  Mon.    (Ky.) 

383  493,  607 

Grubb  V.   Brendel,    52    Ind.   App.    531 

265,  329,  335 
Grubbs  v.  Wysors,  32  Grat.  (Va.)   127 

191,  202,  204 
Grube  V.  Lilienthal,  51  S.  Car.  442  475 
Gruber  v.  Baker,  20  Nev.  453 

339,  342a,  514 
Grugeon  v.  Gerrard,  4  Young  &  C.   119 

1113,  1450,  1799 
Gruramer  v.  Price,  101  Ark.  611  287,  335 
Grundies  v.   Reid,   107  111.  304 

541,  547,  572 
Gruner  v.   Ruffner,   134  App.   Div.    (N. 

Y.)    837  1388,  1418,  1639,  1669 

Grunert  v.   Becker,   100  Mich.   50  608 

Grussy  v.  Schneider,  50  How.  Pr.   (N. 

Y.)    134  896,  901 

Grzesk  v.  Hibberd,  149  Ind.  354  113 

Guarantee    Deposit   Co.   v.    Powell,    150 

Pa.    St.    16  1355 

Guarantee  Gold  Bond  Loan  &c.   Co.    v. 

Edwards,    164   Fed.    809  285 

Guarantee  Trust  &c.  Co.  v.  Jenkins,  40 

N.   J.   Eq.   451  1617,  1673 

Guaranty   Sav.   Bank  v.    Bladow,   6    N. 

Dak.  108  177 

Guaranty  S.  &  L.  Assn.  v.  Ascherman, 

108   loiya   150  1606 

Guaranty   Trust   Co.    v.    Atlantic   Coast 
Electric  R.  Co.,  138  Fed.  517  154 

V.  Galveston   City  R.   Co.,   107  Fed. 

311  436b 

Guatelli  v.  Brown  (N.  J.  Eq.),  92  Atl. 

904  838 

Cubbings    v.    Harper,    7    Phila.     (Pa.) 

276  244,  245,  246,  248 

Guckian  v.  Riley,  135  Mass.   71      812a,  877 
Gudger    v.    Barnes,    4    Heisk.    (Tenn.) 

570  205,  1148 

Gueda   Springs  Town  &c.   Co.  v.   Lom- 
bard,  57  Kans.   625  1618 
Guenther  v.   Wisdom,   27   Ky.   L.   230 

164a,  258,  264,  1106,  1113,  1924 

Guerin   v.    Danforth,    45    Ga.    493  1331 

Guernsey  v.  Kendall,  55  Vt.  201     736,  738 

V.  Wilson,   134  Mass.   482  428,  433 

Guesnard   v.    Soulie,    8    La.    Ann.    58 

989,  1008 
Guest  V.  Byington,  14  Iowa  30 

1335,  1377,  1511 
V.  New  Hampshire  F.   Ins.    Co.,   66 

Mich.   98  422 

Guggenheimer    v.    Geiszler,    81    N.    Y. 
293  634,  642,  643 

V.  Sayre,  4  N.  Y.  S.  22  1439 


GENERAL   TABLE   OF    CASES 


1013 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Guignon  v.   Union  Trust   Co.,   156  111. 

135  1606a,  1923,  1923a 

Guild  V.  Butler,  127  Mass.  386  742 

Guilford  v.   Jacobie,   69   Hun    (N.   Y.) 

420  1439 

Guill  V.   Corinth  Deposit  Bank,  24  Ky. 

L.    482  31,  772 

Guinn  v.  Locke,   1  Head   (Tenn.)    110 

164a,  315,  322,  332 
V.  Spurgin,  1  Lea  (Tenn.)  228  468 

Guinzburg  v.    H.    W.    Downs   Co.,    165 

Mass.   467  1914a 

Guion  V.  Knapp,  6  Paige  Ch.    (N.  Y.) 

35        573,  722,  723,  982,  1433,  1621,  1631 
Guiteau  v.  Wisely,  47  111.  433  465 

Guiterman  v.   Wishan,   21   Mont.  458     1193 
Gulf     Coast     Canning     Co.     v.     Foster 

(Miss.),    17    So.    683  574 

Gulf    C.    &c.    R.    Co.    V.    Gill,    86    Tex. 

284  524 

Gulley  V.  Macy,  84  N.  Car.  434       511,  513 

V.  Thurston,   112  N.   Car.   192  463 

Gully  V.  Ray,  18  B.  Mon.   (Ky.)   107       470 

Gum    V.    Equitable    Trust    Co.,    1    Mc- 

Crary    (if.    S.)    51  591 

Gumbel  v.   Boyer,  46  La.  Ann.  762         817 

V.  Boyer,  46  La.  Ann.  1499  822 

Gunby  v.  Ingram,  57  Wash.  97       895,  1186 

Gunderman  v.  Gunnison,  39  Mich.  313     176 

Gunderson   v.    Kennedy,    104    111.    App. 

117  436 

V.  Swarthout,   104  Wis.   186 

126c,  428,  436b,  446,  1657 

Gunel  V.    Cue,   72    Ind.   34  384 

Gunn  V.  Brantley,  21  Ala.  633  1144 

V.  Head,   21    Mo.   432  652 

V.  Jones,    67    Ga.    398  352 

V.  Wades,   62   Ga.   20  1588 

Gunnell  v.    (Tockrill,   79   111.   79      1898,  1913 

V.  Emerson,   73   Mo.   App.    291  761a 

Gunnison   v.    Gregg,  20   N.   H.    100 

644,  1493 

Gunn's  Appeal,  55   Conn.   149  244,  246 

Gunst  V.   Pelham,  74  Tex.   586  768 

Gunter  v.   Addy,   58   S.   Car.   178         94,  95 

V.  Beard,    93    Ala.    227  210 

V.  Gunter,   23    Beav.    571  857 

V.  Janes,    9    Cal.    643  1880 

Gurley  v.  Robertson,  178  Ala.   326         1719 

Gushee  v.   Union  Knife  Co.,   54   Conn. 

101  1573,  1630 

Gustafson  v.   Durst,   124  Iowa  203         1062 
Gustav  Adolph  Assn.  v.  Kratz,  55  Md. 

394  1777b,  1831,  1923a 

Gustin   V.    Crockett,    51    Wash.    67  268 

Guthrie   v.    Guthrie,   4    Nebr.    (Unoff.) 

365  953,  1614a,  1638 

V.  Jones,    108    Mass.    191  433a,  441 

V.  Kahle,  46   Pa.    St.   331 

242,  244,  246,  257,  264,  312,  691 
V.  Sorrell,    6    Ired.    Eq.     (N.    Car.) 

13  1099 

V.  Treat,  66  Nebr.  415     822,  1368,  1457 

Gutzeit  V.  Pennie,  98  Cal.  327       1404,  1414 

Guy    V.    Carriere,    5    Cal.    511  468,  473 

V.  Du  Uprey,  16  Cal.  195  869,  970 

V.  Franklin,   5   Cal.  416 

1141,  1324,  1467 
V.  Ide,    6    Cal.    99  1521,  1522 

Gwathmeys  v.   Ragland,  1  Rand.    (Va.) 

466  606,  607,  1699 

Gwin  V.   National  Bldg.  &c.  Assn.,   121 

Ala.    572  992 

Gwinn  v.    Simes,   61   Mo.    335  623 

V.  Whitaker,    1    Harr.    &    J.    (Md.) 

754  907,  911 

Gwynn  v.  Gwynn,  31  S.  Car.  482  113 

V.  Turner,  18  Iowa  1  .'20 

Gwynne  v.  Estes,  14  Lea  (Tenn.)  662      866 


Gyles  V.  Hall,  2   P.  Wms.   378 

892,  897,  899,  1088 

H 

Haag  V.  Baker,  78  Kans.  437  1587 

Haafce,  In  re,  7  N.  Bank,  R.  61  372 

Haaren    v,    Lyons,    56    Hun    (N.    Y.) 

640  1373,  1426 

Haas    V.    Chicago    Bldg.    Soc,    89    111. 

498  1521,  1526,  1526a,  1531a,  1532 

V.  Dudley,  30  Ore.  355       743a,  752,  768 

■  V.  Fontenot,    132    La.    812  574 

V.  Nanert,   19   N.   Y.   St.  472  335 

V.  Sternbach,  156  111.  44         .  560 

Haas    Electric    &c.    Co.    v,    Springfield 

Park  Co.,  236  III.  452  907 

Habenicht  v.  Rawls,  24  S.  Car.  461  113 

Haber  v.   Brown,   101   Cal.   445 

824a,  827,  1375 
Habersham  v.  Bond,  2  Ga.  46  1687 

HackemuUer  v,   Figueroa,   125  La.   307 

1447a,  1469 
HackenhuU   v.   Westbrook,   53    Ga.    285 

1331,  1444 
Hackensack    Water    Co.    v.    DeKay,    36 

N.   J.    Eq.    548  124,  126a,  1383 

Hacker  v.   Hoover,   89    Nebr.   317  103 

V.  White,    22    Wash.    415  462 

Hackett  v.   Amsden,   57   Vt.  432  442 

V.  Buck,    128    Mass.    369  665 

V.  Callender,    32    Vt.    97  462,  467 

V.  Reynolds,   4   R.    L   512  179,  186 

V.  Snow,    10    Ir.    Eq.    220  1516,  1531 

V.  Watts,    138   Mo.    502 

167,  172,  179,  185,  187,  334,  881 
Hackfeld   v^.  Monsarrat,   18  Hawaii  333 

1331a 
Hackley  v.  Draper,  4  T.  &  C.   (N.  Y.) 

614  1672 

Hackwith    v.    Damron,    1    Mon.     (Ky.) 

235  586 

Hadden  v.  Larned,  87   Ga.   634  493 

Haddock   v.    Salt    Lake    City,    23    Utah 

521  619 

Haden  v.  Buddensick,  67  Barb.  (N.  Y.) 

188  610,  845 

Hadfield  v.   Bartlett,   66   Wis.    634  1801a 

Hadley    v.    Chapin,    11    Paige    (N.    Y.) 

245  854,  920,  146S> 

V.  Clark,   8   Idaho   497  63,  575,  752 

V.  Hadley,   80   Maine  459  702,  130S 

V.  Houghton,   7   Pick.    (Mass.)    29      1244- 

V.  London   Bank,   3    DeG.,   J.    &   S. 

63  188; 

v.  Nash,    69    N.    Car.    162  191,  201 

V.  New    Hanipshire    Fire    Ins.    Co., 

55    N.    H.    110  408,  419 

V.  Stewart,    65    Wis.    481  1128 

Hadlock   v.    Bulfinch,    31    Maine   246 

924,  925 
Haescig  v.   Brown,   34  Mich.   503 

788,  790,  804,  813,  962 
Haffey,  In  re,   10  Mo.  App.   232  920a 

Haffley   v.    Maier,    13    Cal.    13  20,  1395 

Hafner  v.    Irwin,   20    N.    Car.    570  67 

Hafter  v.    Strange,   65   Miss.   323     594,  597 
Hagaman    v.     Allemania    F.     Ins.     Co., 

38  Leg.    Inst.    (Pa.)    375  406a 

Hagan  v.  Parsons,  67  111.  170       1200,  1207 
V.  Walker,    14   How.    (U.    S.)    29 

1439.  1609 
Hagar  v.   Brainerd,   44  Vt.   294 

54,  136,  138,  687 

Hage  V.   Benner,   111   Minn.   365  1855 

Hager   v.    Astorg,    145    Cal.    548  1412 

V.  Spect,    52   Cal.    579  523,  1425 

Hagerman  v.    Ohio   Building  Assn.,   25 

Ohio    St.    186  638 


1014 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442cj  3,  §§  1443-1940.] 


Hagerman 

V.  Sutton,  91  Mo.   519 

113,  814,  817,  834,  964 
Hagerstown   v.    Groh,    101    Md.    560 

34,  80,  702 
Hagerty  v.  Webber,  100  Maine  305  1085 
Haggart  v.  Wilczinski,  143   Fed.   22 

1156,  1215,  1902 

Haggerson  v.   Phillips,   37   Wis.   364        1808 

Haggerty    v.    Allaire    Works,    5    Sandf, 

(N.   Y.)    230  649 

V.  Brower,    105    Iowa    395  7,  29, 

244,  252,  295,  335,  338,  340,  342c 

V.  Byrne,  75  Ind.  479  679,  729, 

849.  870,  1231,  1483,  1656 

V.  McCanna,  25  N.  J.   Eq.  48  969 

Hagthorp  v.   Hook,   1   Gill  &  J.    (Md.) 

270  271    1123 

Hague  V.  Jackson,  71  Tex.  761     1439!  1575 
V.  West    Hoboken,    23     N.     T.     Eq. 

354  707 

Hahn  v.  Behrman,  73  Ind.  120       1620,  1621 

V.  Bonacum,    76    Nebr.    837  609 

V.  Geiger,  96   111.  App.    104         838,  909 

V.  Huber,    83    III.    243        813,  826,  1372 

V.  Pindell,    1    Bush    (Ky.)    538  1829 

Haigh,  Ex  parte,   11  Ves.  Jr.  403  182 

Haight  V.  Continental  Ins.  Co.,  92   (N. 

Y.)  51  422 

Haiie  v.  Nichols,  16  Hun  (N.  Y.)   37      744 
Haines  v.  Beach,  3  Johns.  Ch.   (N.  Y.) 
459  1064,  1396,  1436 

V.  Carpenter,     1     Woods     (U.     S.) 

262  1S29 

V.  Cir.    Judge,     155     Mich.    417 

1442,  1442a 
V.  Cowles,   16  N.    Car.   420  1909 

V.  Kent  Cir.  Judge,  155  Mich.  417     700 
V.  O'Conner,    10    Watts    (Pa.)    313 

332  333 
V.  Perkins,  155  Mich.  417  1218, 'l406 
V.  Pohlmann,    25    N.    J.    Eq.    179 

964,  964a 
V.  Taylor,     3     How.     Pr.     (N.     Y.) 

206  1676 

V.  Thomson,   70  Pa.    St.   434 

246,  248,  262,  335 

V.  Verrett,   11   La.   Ann.    122  474 

Hairston  v.  Ward,  108  111.  87     1825,  1922a 

Halbach  v.    Trester,    102   Wis.    530  1710 

Halbert  v.  Paddleford  (Tex.  Civ.  App.). 

33    S.    W.    592  459 

V.  Turner,    233    111.    531 

251,  325,  342c,  1080a 
Halcombe    v.    Ray,     1     Ired.    L.     (N. 

Car.)   340  511 

Hald  V.  Day,  36  Ore.   189  1663 

Haldane    v.    Sweet,    58    Mich.    429 

1421,  1709a 
Halderman  v.  Woodward,  22  Kans.  734 

677,  678,  1225 
Haldiman  v.  Taft,  102  Ark.  45  460,  710 
Hale  V.   Baker,  60  Tex.   217  189 

V.  Bank,   64  N.   Y.   550  166 

V.  Cairnes,   8    N.    Dak.    145  661 

V.  Clauson,  60  N.  Y.  339  1638 

V.  Hale,  1  Coldw.   (Tenn.)  233  634,  652 
V.  Frost,   99   U.   S.   389  160 

V.  Gouverneur,  4  Edw.   (N.  Y.)  207 

76,  1621 
V.  Harris,   112  Iowa  372  1383a 

V.  Home,    21    Grat.    (Va.)    112  11 

V.  Leatherbee,    175    Mass.    547  729 

V.  Mechanics'    Mut.    Fire    Ins.    Co., 

6  Gray  (Mass.)  169     406,  408a,  413a 
V.  Morgan,   68   111.    244  966b,  987 

V.  OmaTia  Nat.  Bank,  1  J.  &  S.   (N. 

Y.)    40  461 


Hale 

V.  Omaha    Nat.    Bank,    64    N.    Y. 

550  163 

V.  Pack,    10   W.    Va.    145         1174,  1197 
V.  Patton,  60  N.  Y.  233  897,  1185 

V.  Stery,   7   Colo.   App.    165  103a 

Haley  v.   Bagley,  37   Mo.   363  98 

V.  Bennett,    5    Port.    (Ala.)    452 

189,  1408 
V.  Hammersley,  3  De  Gex,  F.  &  J. 

587  450 

V.  Manufacturers'   F.    &c.    Ins.    Co., 

120    Mass.    292  409 

V.  Young,    134   Mass.   364  1262 

Haling  v.  Eddy,  9  Dec.  Dep.  Int.  337 

Halkett  v.  Young,  73  N.  J.  Eq.   10       1691a 

Hall  V.  Arnold,  15  Barb.   (N.  Y.)  599     710 

V.  Arnott,    80    Cal.    348        20,  245,  288, 

324,  325,  326,  336,  342,  1145,  1324 

V.  Bamber,    10    Paige    (N.    Y.)    296 

1351,  1458 
«.  Bell,   6  Mete.  "(Mass.)   431 

716,  1291,  1305 
V.  Bliss,  118  Mass.   554 

1793a,  1883,  1892,  1897,  1908 
V.  Byrne,  2  111.   140  1333 

V.  Caldwell,   97   Va.    311  548 

V.  Click,    5    Ala.    363  201 

V.  Coleman,    138    Ga.    734  117a 

V.  Connecticut    Mut.    L.    Ins.    Co., 

68   111.    357  1800 

V.  Corcoran,    107    Mass.   251  623 

V.  Crouse,    13    Hun    (N.    Y.)    557 

368,  375,  376 
V.  Cushman,    14    N.    H.    171  1825 

V.  Cushman,    16    N.    H.    462 

726,  802,  881 
V.  Denckla,   28   Ark.    506  1144 

V.  Donagan,    186   Pa.    St.    300     524,  538 
V.  Eagle    Ins.    Co.,    151    App.    Div. 

(N.   Y.)    815  1093 

V.  Edwards,  43    Mich.   473 

530,  722,  723,  1631 
V.  Erwin,    60    Barb.    (N.    Y.)    349 

828,  838.  1485 
V.  Gale.    14   Wis.    54  1503 

V.  Gardner,    71    Maine  233  1112 

V.  Gird,  7   Hill    (N.  Y.)    586  1370 

V.  Glass,    123    Cal.    500  151 

V.  Gould,    79   111.    16 

358,  1860,  1927,  1935 
V.  Hall,    11   Tex.    526  1395,  1439 

V.  Hall,   38   Ala.    131  556 

V.  Hall,    50   Conn.    104  163 

V.  Harrington,  41  Mich.  146  865a 

V.  Hawley,  49  La.  Ann.  1046  1672 

V.  Heydon,    41    Ala.    242  627 

V.  Home    Bldg.    Co.,    56    N.    J.    Eq. 

304  722,  981 

V.  Hooper,  47  Nebr.   Ill  788,  824 

V.  Hopkins,    14   Mo.    450  678 

V.  Huggins,   19  Ala.  200  1406 

V.  Hurd,   40   Kans.    740  990 

V.  Jackson,  20  Pick.    (Mass.)    194     772a 
V.  Jennings    (Tex.    Civ.    App.),    104 
S.    W.    489 

138,  260,  265,  316,  321a 
V.  IClepzig,    99    Mo.    83  1414 

V.  Lance,    25    111.    277  27,  664,  716 

V.  Latimer,   81    S.    Car.    90  835a 

V.  Law     Guarantee     &c.     Soc,     22 

Wash.    305  429a,  433a 

V.  Leonard,    1    Pick.    (Mass.)    27  63 

V.  Lewis,   118   N.   Car.   509  310 

V.  Linn,    8    Colo.    264  288a 

V.  Livingston,  3   Del.   Ch.   348 

290,  335,  546,  547,  548,  572 
V.  McCormick,   31    Minn.   280     606,  822 


GENEKAL   TABLE    OF    CASES 


1015 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Hall 

V.  McDuff,    24    Maine    311  179,  523 

V.  Marsliall,    139    Micli.    123  866 

V.  Maudlin,    58   Minn.    137  642a 

V.  Metcalfe,  114  Ky.  886  1337 

V.  Mobile  &c.   R.   Co.,   58  Ala.    10 

162,  192,  193,  194,  201,  670,  738 
V.  Morgan,   61   Miss.   47  1632 

V.  Morgan,  79  Mo.  47 

748,  1090,  1091,  1620,  1627 
V.  Morley,  8  U.  C.  Q.  B.  584  677 

V.  Musler,  1  Disn.   (Ohio)  36  1414 

V.  Nelson,  14  How.  Pr.  (N.  Y.)  32 

1402,  1406,  1410,  1442 
V.  O'Connell,    52    Ore.    164 

164a,  258,  311b,  324,  331,  335 
V.  Patterson,   51   Pa.   St.  289  500 

V.  Philadelphia  F.  Assn.,  64  N.   H. 

405  407 

V.  Powell,  8   Okla.   276  83a 

V.  Read,  28  Tex.   Civ.   App.   18  531 

V.  Redding,   13    Cal.   214  787 

V.  Redson,   10  Mich.  21  488 

V.  Sauntry,    72    Minn.    420  535 

V.  Savill,  3    Greene    (Iowa)    37 

29,  265,  513,  542 
V.  Shannon,    85    III.    473  526 

V.  Smith,    14   Ves.    Jr.    426  573 

V.  Southwick,  27  Minn.  234  945 

V.  State,  2   (3a.   App.   739  151 

V.  Sullivan    R.    Co.,    Fed.    Cas.    No. 

5948  1383,  1443,  1547a 

V.  Surtees,  5  B.  &  Aid.  686  1194 

V.  Tay,  131  Mass.  192  352,  365,  367a 
V.  Thomas,  111  N.  Y.  S.  979  613,  1687 
V.  Towne,  45  111.  493  1822,  1876,  1883 
V.  Tufts,  18  Pick.  (Mass.)  455  352,  367 
V.  Tunnell,   1  Houst.   (Del.)   320 

23,  508,  665,  667 
V.  Van   Cleve,   11   N.   Y.   Leg.   Obs. 

281  244,  246 

V.  Waller,    66    Ga.    483  292 

V.  Way,   47   Conn.   467  770 

V.  Westcott,   15  R.  L   373  713 

V.  Westcott,    17    R.    I.    504 

784,  1123a,  1124 
V.  Williamson    Grocery    Co.,    69    W. 

Va.    671  530,  531,  549,  1624 

V.  Wright,   137  Ky.    39  575 

V.  Yoell,    45    Cal.    584  1408 

Hallam  v.  Huffman,  5  Kans.  App.  303     1670 

Halleck  v.   Guy,  9  Cal.   181  1613 

V.  Moss,    22    Cal.    266  1179b 

Hallesy  v.  Jackson,  66  111.  139       293,  1144 

Halley    v.    Oldham,    5    B.    Mon.    (Ky.) 

233  555 

Halliday  v.  Hart,  30  N.  Y.  474  742 

Hallinan  v.  Murphy,  159  N.  Y.  554  586 
Hallman  v.  Hallman,  124  Pa.  St.  347  1632 
Hallock    V.    Smith,    4    Johns.    Ch.    (N. 

Y.)   649  1403 

Halloran  v.  Holmes,  13  N.  Dak.  411  556 
Halloway  v.   Platner,  20  Iowa   121  489 

Hallowell  v.   Ames,   165   Mass.    123 

1244,  1341 
V.  Daly    (N.   J.   Eq.),   56  Atl.   234 

113,  1586b 
Hallowell    &c.     Bank     v.    Howard,     13 

Mass.  235  901 

Halo  V.  Schick,  57  Pa.  St.  319  250,  280 
Halpin  v.   Phenix  Ins.   Co.,   118  N.    Y. 

165  899,  900,  981 

Halsa  V.  Halsa,  8  Mo.  303  555 

Halsey  v.   Martin,  22   Cal.   645         255,  808 

V.  Reed,  9  Paige  (N.  Y.)  446     752,  755, 

878,  879,  1380,  1625,  1711,  1713 

Halstead  v.  Bank,  4  J.  J.  Marsh.  (Ky.) 

554  476,  477,  530,  555,  556,  723 


Halstead 

V.  Lake  County,   56  Ind.   363 

1462,  1464,  1578 

V.  La  Rue,   177   Ind.   660  741 

Halsted  v.  Colvin,  51  N.  J.  Eq.  387         785 

V.  Halsted,   55   N.  Y.  442  1688 

Halton  V.  Bowman,  32  Minn.  191  1898 

Halyburton    v.    Greenlee,    72    N.    Car. 

316  467 

Hamar  v.  Medsker,  60  Ind.  413  99 

Hamberger  v.  Easter,  57  Ga.  71  1720 

Hamblet  v.   Bliss,   55   Vt.   535  780 

Hambrick  v.  Jones,  64  Miss.  240  949 

V.  New    England    Mortgage    Secur- 
ity  Co.,    100   Ala.    551 

1892,  1893,  1907 
V.  Russell,  86  Ala.  199 

1383,  1384,  1399,  1439,  1440 
Hambright  v,    Brockman,    59   Mo.    52 

1848,  1849 
Hamel  v.  Corbin,  69  Minn.  223 

1134,  1135,  1743 
Hamer  v.   Kirkwood,  25   Miss.   95  911 

V.  McKinley-Lanning  L.  &c.  T,  Co., 

52  Nebr.  705  1611a 

Hamet  v.  Dundass,  4  Pa.  St.  178  325 

Hamill  V.  Copeland,  26  Colo.   178  1771 

Hamilton   v.   Austin,   36   Hun    (N.    Y.) 

138  1526,  1658 

V.  Browning,    94    Ind.    242  804 

V.  Byram,    122    Ind.    283  294 

V.  Carter,    12    Wash.    510  467 

V.  Diefenderfer    (Wyo.),    133    Pac. 

1081  788 

V.  Dobbs,    19   N.   J.    Eq.    227 

792,  1066,  1086,  1380 
V.  Flume,  2  Tex.  Unrep.  Cas.  694  335 
V.  Fowler,    99    Fed.    18 

659,  835,  1758,  1838 
V.  Green    (Tex.    Civ.   App.),   101    S. 

W.    280  1443 

V.  Griffin,    123    Ala.    600  18,  664 

V.  Hamilton,   162  Ind.  430 

113a,  114,  163,  1926a,  1939 
V.  Hamilton,    149    Iowa    321  102a 

v.  Haplin,    68   Miss.    99  1782,  1922a 

V.  Holmes,   48  Ore.   453  258,  278 

v.  Huntley,  78  Ind.  521 

147,  435,  436b,  439 
V.  Jacobs,  4  Ohio  C.  C.  250  1397 

V.  Jefferson,   13   Ohio   427  1353 

V.  Lubukee,  51  111.  415 

804,  817,  826,  1674,  1787, 
1789,  1855,  1876,  1898,  1899,  1922 
V.  Manhattan  R.  Co.,  24  Abb.  N.  C. 

(N.  Y.)   156  1606 

V.  Nutt,  34  Conn.   501 

523,  538,  574,  579 
V.  Quimby,    16    III.    90  924,  936 

v.  Royse,  2  Sch.  &  Lef.  315     573,  1621 
V.  Smith,  36  Mont.    1  865a 

v.  State,    1    Ind.    128  1654 

v.  State,    122    Ind.    333  1684 

V.  Stephenson,    106   Va.    77  1907 

v.  Van  Rensselaer,  43   N.  Y.  244     1141 
Hamilton-Brown   Shoe  Co.   v.   Lewis,  7 

Tex.  Civ.  App.  509  201 

Hamilton    Bldg.    Assn.    v,    Reynolds,    5 

Duer  (N.  Y.)  671  360 

Hamilton  Trust  Co.  v.  Clemes,  163  N. 

Y.    423  163,  166,  179,  186 

Hamlett  v.  Tallman,  30  Ark.   505  892 

Hamlin  v.    Bevans,   7   Ohio   161  584 

V.  European   &c.   R.    Co.,    72    Maine 

83  154,  157 

V.  Jerrard,    72    Maine   62  452a 

v.  Parsons,    12   Minn.    108  143 

V.  Rogers,  78  Ga.   631  1606 

V.  Wright,   26  Wis.   50  556 


1016 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442ci  3,  §§  1443-1940.] 


Hamman  v.  Keigwin,  39  Tex.  34  582 

Hammel  v.  Queen's  Ins.   Co.,  SO   Wis. 
240  408,  408a 

V.  Queen's  Ins.  Co.,  54  Wis.  72         422 
Hammers  v.  Dole,  61  111.  307  497 

Hammersley  v.  Knowlys,  2  Esp.  666       906 
Hammond  v.  Barker,  61  N.  H.  53 

874e,  877,  927a,  966a,  967 
V.  Bush,  8  Abb.  Prac.  (N.  Y.)  167  187 
V.  Gordon,  93  Mo.  223  493 

V.  Lewis,  1  How.  (U.  S.)  14  809,  827 
V.  Myrick,   14   Ga.   77  1626 

V.  Paxton,   58   Mich.    393  585,  593 

V.  Perry,    38    Iowa   217  1405 

V.  Tarver,  89  Tex.  290  1384,  1385 

Hammonds  v.  Hopkins,  3  Yerg.  (Tenn.) 

525  244,  246,  315,  335,  1159 

Hammons  v.  Bigelow,  115  Ind.  363 

741,  758,  964b,  1404,  1477 
Hampden  Cotton  Mills  v.  Payson,   130 

Mass.   88  351 

Hampe  v.  Manke,  28  S.  Dak.  501     .      879 
Hampshire      v.      Greeves      (Tex,      Civ, 
App.),   130  S.   W.   665 

538,  560,  570,  1064,  1406, 
1440,  1654,  1691a,  1793a,  1897 
Hampton  v.  Dean,  4  Tex.  455  911 

V.  Nicholson,  23   N.  J.  Eq.  423 

969,  970 
V.  Phipps,    108   U.    S.    260         761,  883a 
Hampton  Lbr.  Co.  v.  Ward,  95  Fed.  3 

518,  519 
Hanbury  v.  Litchfield,   2   Mylne  &   K. 

629  552,  589 

Hanchey  v.  Powell,  171  Ala.  597  96,  117 
V,  Southern  Home  Bldg.  Assn.,  140 

Ala.    245  134a- 

Hancock   v.    Carlton,    6    Gray    (Mass.) 
39  68,  765,  824 

V.  Fleming,  103  Ind.  533  736,  744,  761 
V,  Hancock,  22   N.  Y.   568 

848,  860,  1369,  1439,  1442 
V.  Harper,   86   111.   445 

293,  335,  341,  1207 
V.  Herrick,  3  Ariz.  247  1322b 

V.  Jordan,  7  Ala.  448  435 

V.  McAvoy,  151  Pa.  St.  439  524,  574 
V.  Tram  Lumber  Co.,  65  Tex.  225  510' 
V.  Watson,   18  Cal.   137  65 

V.  Whybark,  66  Mo.  672  1895 

V.  Youree,   25    Okla.   460 

1353a,  1611a,  1672 
Hancock's  Appeal,  34  Pa.   St.   155 

788,  822,  1701a 
Hancox   v.    Fishing   Ins.    Co.,   3    Sum. 

(U.    S.)    132  401 

Hand  v.  Armstrong,  18  Iowa  324  74,  1141 
V.  Kennedy,  83  N.  Y.  149  758,  762 
V.  Savannah  &c.  R.  Co.,  12  S.  Car. 

314  473 

V.  Startup,  38  N.  J.  Eq.  115  609 

V.  Winn,  52  Miss.   784  1769 

Handford  v.  Edwards,  89  Ark.   151 

1051c,  1051d 
Handly  v.  Munsell,  109  111.  362  792,  1479a 
Handman  v.  Volk,  30  Ky.  L.  818  1176 

Handy    v.     Commercial    Bank,    10    B. 
Mon.    (Ky.)    98  934 

V.  Sibley,  46  Ohio  St.  9  1592 

Hanes  v.   Denby   (N.  J.   Eq.),  28  Atl. 

798  1625 

Haney  v.  Clark,  65  Tex.  93  264,  894 

Hanford  v.   Blessing,  80   111.   188 

261,  262,  266,  277 

v.  Fitch,  41  Conn.  486  USD 

V.  Robertson,  47   Mich.   100  1591 

Hanger  v.  State,  27  Ark.  667  1698 

Hanke  v.  Vernon,  2  Cox  12  179 


Hankins  v.  Rockford  Ins.  Co.,  70  Wis. 

1  422 

Hankinson  v.  Barbour,  29  111.  80     548,  552 
Hanley  v.  Mason,  42  Ind.  App.   312 

1106,  1108 
Hanlin,  In  re,  133  Wis.  140  1414 

Hanlon  v.  Doherty,  109  Ind.  37 

294,  848,  871,  873,  876,  926,  966b 
Hanly  v.  Morse,  32  Maine  287  586,  589 
Hann  v.   Dekater   (N.  J.   Eq.),  20  Atl. 

657  634 

Hanna   v.    Reeves,    22    Wash,    6 

728,  978,  984 

V.  Shields,  34  Ind.  84  1500,  1503 

V.  Stroud,  13  S.  Dak.  352  824a 

V.  Wilson,  3  Grat.    (Va.)  243     924,  1204 

Hannah   v,    Carrington,    18   Ark.    85 

11,  875,  1790 
V,  Davis,    112    Mo.    599 

83,  1038,  1114,  1549 
V.  Dorrell,  73  Ind.  465  1619 

V.  Vensel,    19    Idaho    796 

11,  101a,  264,  265,  292a,  1052a 
Hannan  v.  Hannan,  123   Mass.  441 

345,  612,  1276,  1295, 

1296,  1297,  1313,  1807b 

V.  Seidentopf,    113    Iowa  658        582,  589 

Hannas  v.  Hawk,  24  N.  J.  Eq.   124       1493 

Hannay  v.  Thompson,    14  Tex.    142  316 

Hanner  v.  Greensboro  Bldg.  &c.  Assn., 

78  N.  Car.   188  638 

Hannon  v.  Hilliard,  101  Ind.   310 

65,  1334,  1462 
Hannum  v.  Wallace,  4  Humph  (Tenn.) 

143  889 

Hanold  v.   Bacon,  36  Mich.    1  624 

Hanover    Fire    Ins.    Co.    v.    Bohn,    48 
Nebr.    743  397,  398,  406,  406a,  419 

V.  Connor,  20   111.  App.  297  422 

Hanrick   v.    Gurley    (Tex.    Civ.    App.), 
48  S.  W.   994  1359 

V.  Gurley,  93  Tex.  458  538 

Hansard  v.  Hardy,   18  Ves.  455 

827,  1166,  1169,  1566 
Hansbro    V.    Blum,    3    Tex,    Civ.    App. 

108  1359 

Hanscom  v.  Meyer,  57  Nebr.  786  1615 

v.  Meyer,  61   Nebr.   798  1709 

Hansen  v.   Gregg,  7  Tex.  223  1382 

Hansen   v.    Abrams,    76   Wash.   457 

318a,  335 
V.  Berthelsen,    19    Nebr.    433  597 

V.  Creditors,   49    La.    Ann.    1731        1606 
v.  Rounsavell,    74   111.    238  909 

V.  Wagner,    133    Cal.   69  1369,  1587 

Hansford   v.    Holdam,    14   Bush    (Ky.) 

210  1475 

Hanson,  Ex  parte,  12  Ves.  346  1496 

Hanson  v.    Cordano,   96   Cal.   441  909 

v.  Dunton,    35    Minn.    189        1459,  1887 

V.  Kitterman,    23    S.    Dak.    220 

1839,  1854 

V.  Neal,  215   Mo.  256  1921 

V.  Preston,   3   Y.   &   C.   229  1099 

Hansucker   v.    Walker,   76   Va.    753        1638 

Hapgood    V.    Blood,    11    Gray    (Mass.) 

400  35,  687,  694 

V.  Marlowe,   51   Ala.  478  116 

Harang  v.  Plattsmier,  21  La.  Ann.  426 

510,  525 
V.  Ragan,  134  La.  201  297a 

Harbach  v.  Colvin,  73  Iowa  638     964,  966a 
Harbers    v.    Levy,    33    Tex.    Civ.    App. 

480  596 

Harbican     v.     Skinner     (Wash.),     145 

Pac.   582  1182 

Harbison  v.   Houghton,  41    111.'  522 

273,  1499 


GENERAL   TABLE    OE    CASES 


1017 


[References  are  to  Sections.— Vols.   1,  §§   1-663;  2,  §§  663a-1442c;  3.   §§   1443-1940.] 


Harbison 

V.  Lemon,   3   Blackf.    (Ind.)    51 

244,  246,  264,  294 
Hard  v.  Case,  32  111.  45  1773 

Harden  v.  Collins,  138  Ala.   399 

1067,  1088,  1322,  1663 
Hardesty  v.  Jones,  10  Gill  &  J.   (Md.) 

404  842 

Hardie  v.  Scheen,  110  La.  612  619 

Hardin  v.  Boyd,   113  U.   S.   756 

189,  190,  205 
V.  Dolge,    46    App.    Div.     (N.    Y.) 

416  121,  511 

V.  Eames,  5  Bradw.    (III.)   153     331,  881 
V.  Emmons,   24   Nev.    329  971 

V.  Hardin,  32   S.   Car.   599  1522 

V.  Hardin,  34  S.  Car.  77     50,  772,  1357 
V.  Harrington,    11    Bush    (Ky.)    367 

556,  559 
V.  Helton,   50  Ind.   319  1377,  1471 

V.  Hyde,  40  Barb.    (N.  Y.)   435 

575,  744,  1494 
V.  Iowa  R.  &c.  Co.,   78  Iowa  726       682 
Harding  v.  Allen,  70  Md.  395  458 

V.  Atlantic    Trust    Co.,    26    Wash. 

536  1363 

V.  Bank,   81    Iowa  499  90 

V.  Commercial     Loan     Co.,     84     111. 

251  901 

V.  Curtis,    45    111.    252  498 

V.  Davies,  2   Car.   &  P.   77  1088 

V.  Des  Moines  Nat.   Bank,  81   Iowa 

499  94 

V.  Durand,   36   III.   App.   238 

483,  672,  703,  804,  814,  1196 
V.  Durand,  138  111.  515  1207 

V.  Fuller,    141    111.    308  526a 

V.  Garber,    20    Okla.    11  715,  1517 

V.  Gillett,    25    Okla.    199 

1048,  1063,  1107,  1588 
V.  Harding,  4  Myl.  &  C.  514  1642,  1648 
V.  Barker,    17   Idaho    341 

1332,  1412,  1663a 
V.  Mill    River    Woollen    Mfg.    Co., 

34  Conn.  458  1175,  1187 

V.  Pingey,   10  Jiu".  N.  S.  872  1095 

V.  Strong,   42    III.    148  66 

V.  Tate,  23  Ky.  L.   1918  459 

Hardinger  v.   Ziegler,  8  Ohio  Dec.  214 

1715 
Hardingham  v.   NichoUs,  3  Atk.   304       556 
Hards  V.    Burton,   79   111.   504       1590,  1610 
V.  Connecticut  Mat.   L.   Ins.   Co.,   8 
Biss.    (U.    S.)    234 

134a,  1411,  1586 
Hardwick  v.  Bassett,  29  Mich.   17 

1606a,  1923b 
Hardwicke   v.    Hamilton,    121    Mo.    465 

1821a,  1915,  1922 
Hardy  v.  Atkinson,   136  Mo.  App.   595 

1414,  1420,  1651 
V.  Beverly      Savings      Bank,       175 

Mass.    112  1930 

V.  Harbin,  1  Sawyer  (U.  S.)    194       546 
v.  Heard,    15   Ark.    184  574,  701 

V.  Keene,   67  N.  H.   166  1049 

V.  Lancashire    Ins.    Co.,    166    Mass. 

210  397 

V.  McClellan,    53   Miss.    507  1526 

V.  Miller,    11    Nebr.    395  1606 

V.  Nelson,    27    Maine    525  68 

V.  Pecot,    113   La.   350  1606 

V.  Reeves,  4  Ves.  Jun.  466       675b,  1168 
V.  Ruggles,    1    Hawaii   457  136 

V.  Swigart,    25    Colo.    136  1383 

Hare  v.  Headley,  54  N.  J.  Eq.   545 

412,  418,  420 
V.  Horton,  5  B.  &  Ad.   715  430 

V.  Mallock,    1    Miles    (Pa.)    268  1414 


Hare 

V.  Murphy,   45    Nebr.    809 

741,  748,  760,  762 

V.  Murphy,  60  Nebr.   135  744,  752 

V.  Stegall,   60   III.    380  907 

Hargadine  v.  Henderson,  97  Mo,  375     630a 

Hargis   v.    Robinson,    63    Kans.    686 

877,  877a 
Hargreaves  v.  Korcek,  44  Nebr,  660       626 
v.  Menken,    45    Nebr.    668 

467,  1220,  1223 
V.  Rothwell,    1    Keen    154  562,  564 

Hargrove  v.  Cherokee  Nation,  129  Fed. 

186  583 

Harker  v.  Scudder,  15  Colo.  App.  69       957 
Harkey  v.   Cain,  69  Tex.   146  65,  431a 

Harkins    v.    Forsyth,    11    Leigh    (Va.) 

294  1218,  1362,  1563,  1586 

Harkness  v.   Sears,  26  Ala.   493  444 

Harkrader  v.  Leiby,  4  Ohio  St.   602  46 

Harlan  v.  Harlan,  15  Pa.  St.  507     436,  444 

V.  Harlan,    20    Pa.    St.    303  436,  610 

V.  Murrell,   3    Dana    (Ky.)    180         1454 

V.  Smith,    6   Cal.    173  1454,  1586 

V.  Whitney,  65   Nebr.   105  379,  384 

Harland   v.   Bankers'   &c.    Tel.    Co.,   32 

Fed.    305  1377a 

Harlem     Co-Op.     Bldg.    &c.    Assn.    v. 
Freeburn,  54  N.  J.   Eq.   37  1414 

V.  Quinn,   57   Hun    (N.   Y.)    590        1397 
Harlem  Savings  Bank  v.   Mickelsburgh, 

57   How.    Pr.    (N.    Y.)    106  743 

Harlin  v.   Nation,   126  Mo.   97 

1641,  1771,  1821,  1870,  1909 

Harlock  v.    Barnhizer,    30   Ind.    370  583 

Harlow   V.    Mister,    64    Miss.    25  1383 

V.  Thomas,    15   Pick.    (Mass.)    66  735 

Harman  v.   Allen,    11    Ga.   45  785 

V.  Barhydt,  20  Nebr.  625  821 

■    V.  May,   40  Ark.    146  2877  335,  701 

Harmann  v.   Rose,   129   111.   App.   337        897 

Harmer   v.    Priestley,    16    Beav.    569 

890,  1113 
Harmon   v.    Dothan   Nat.    Bank    (Ala.), 
64  So.  621  1906 

V.  Grant's    Pass    Banking    &c.     Co., 

60    Ore.    69  258,  260,  265, 

275,  311b,  324,  326,  329,  335 
V.  Lehman,  85  Ala.  379  634 

V.  MaGee,   57   Miss.   410  118,  900 

V.  May,  40  Ark.    146  287 

V.  Myer,    55    Wis.    85  501,  502 

V.  Short,  8  Sm.  &  M.    (Miss.)   433       38 
Harmony    Bldg.    Assn.    v.    Berger,    99 

Pa.    St.    320  429 

Harms  v.'  Jacobs,  160  111.   589  583 

V.  Palmer,    73    Iowa    446 

1051c,  1335,  1577 
Harney    v.    Jersey    City    &c.    Bank,    52 

N.  J.   Eq.  697  119 

Harnickell    v.    Omaha    Water    Co.,    146 
App.   Div.    (N.   Y.)    603  101 

v.  Orndorff,    35    Md.    341 

826,  1786,  1787,  1915 
Harnsberger  v.  Yancey,  33  Grat.   (Va.) 

527  874 

Harold  v.   Sumner,   78  Tex.   581  591 

Harp   v.    Blackington,   Wright  386  1667 

v.  Calahan,    46    Cal.    222  20,   1207 

Harper    v.     Barsh,     10    Rich.     Eq.     (S. 

Car.)    154  179,  494 

V.  Bibb,  34  Miss.  472  541,  550 

v.  Campbell,   102  Ala.  342  1511 

V.  Combs,    61    W.   Va.    561  97 

V.  Concrete    Pub.     Co,',     166    Mich. 

429  906 

V.  Edwards,    115    N.    Car.    246 

344,  349,  350,  1201 


1018 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Harper 

V.  Ely,  70  111.  581 

27,  414,  653,  712,  716,  1080,  1111. 
1123,  1132,  1134,  1135,  1137,  1141 
V.  Ely,   56   111.    179 

1182,  1182a,  1800,  1876 
V.  Hopkins,   34   Miss.   472  523 

V.  McGoogan     (Ark.),    154    S.    W. 

187  113,  1198 

V.  Mansfield,   58  Mo.    17  1771 

V.  Tapley,  35   Miss.   506  510 

V.  T.   N.  Hays  Co.,   149  Ala.   174 

117,  286,  335 
Harper's  Appeal,    64    'a.    St.    315 

250,  312,  332,  342,  374, 
1117,  1123a,  1127,  1128,  1129 
Harrah  v.  Smith,  79  Nebr.  51  265,  267 

Harral  v.   Gray,   10   Nebr.   186  464 

V.  Leverty,    50   Conn.    46  586 

Harralson,  In  re,   179  Fed.  490  1235 

Harralson  v.  Barrett,  99  Cal.  607  1594 

Harrigan    v.    Gilchrist,    121    Wis.    127 

162,  163,  168,  1535 
Harrill  v.  Stapleton,  55  Ark.  1  _       1117 

Harriman    v.     Woburn     Electric    Light 

Co.,    163    Mass.    85  62,  158,  457,  511 

Harrington  v.  Allen,  48  Miss.  492 

522,  525,  539,  557,  559 
V.  Bayles,  40  Misc.  (N.  Y.)  388  1602 
V.  Christie,  47  Iowa  319  117Sa 

V.  Fidelity    L.    &c.     Co.,    91    Iowa 

703  1675a 

V.  Fish,  10  Mich.  415  498 

V.  Fitchburg  Mut.  F.   Ins.   Co.,  124 

Mass.    126  407,  408a 

V.  Foley,    108   Iowa  287 

29,  80,  268,  1051b,  1535 
V.  Fortner,  58  Mo.  468  166,  168,  492 
V.  Rawls,   136  N.   Car.   65  114 

V.  Slade,  19  Barb.   (N.  Y.)  162  583 

V.  Slade,   22   Barb.    (N.    Y.)    161        1201 
V.  Upton,   78   Mich.   28  627 

Harris,  In  re,    14  E.   I.   637  1838 

Harris  v.   Allen,   104  N.   Car.  86  1632 

V.  American    Bldg.    &c.    Assn.,    122 

Ala.    545  561,  734 

V.  Arnold,    1   R.   L    125  586,  588 

V.  Bannon,   78   Ky.   568        144,  453,   684 
V.  Barrett,    75    N.    J.    Eq.    386  1456 

V.  Boone;    69    Ind.    300  ■      987 

V.  Brown,    124   Ga.   310  542 

V.  Burton,    4    Har.    (Del.)    66  496 

V.  Carmody,   131   Mass.  51  626 

V.  Catlin,    53    Tex.    8  1861 

V.  Cook,  28  N.  J.  Eq.  345  605,  786, 

806,  813,  814,  817,  957,  966 
V.  Cornell,   80   111.    54  1438 

V.  Creveling,  80  Mich.  249       1616,  1618 
V.  Evans,    134    Ga.    161  460,    710 

V.  Fink,    49    N.    Y.    24  780 

V.  First  Nat.  Bank  (Tex.  Civ.  App.), 

45    S.    W.    311  1923 

V.  Foster,    97    Cal.    292  1659 

V.  Frink,   24   N.   Y.   31  1658 

V.  Gunnell,   10  Ky.  L.  419  1640 

V.  Harlan,    14    Ind.    439     606,   607,  1435 
V.  Haynes,  34  Vt.  220 

14,  442,  444,  446,  687 
V.  Haynie,   Zl  Ark.   348  194 

V.  Hirsch,    121    App.    Div.    (N.    Y.) 

767  275,  276,  324,  329 

V.  Hooper,    50    Md.    537  537,    906, 

943,    1395,    1425,    1436,    1442 
V.  Jex,   66   Barb.    (N.   Y.)    232 

895,  901,  1893 
V.  Jex,    55    N.    Y.    421  892 

V.  Jones    (Ala.),    65    So.    956 

774,    1062,    1115 
V.  Jones,  83   N.   Car.   317  60 


Harris 

V.  King,    16    Ark.    122  190 

V.  McCaslan,  31  S.  Car.  420  113,  842 
V.  McCrossen,  31   Kans.  402  1597 

V.  Makepeace,    13   Ind.   560 

1334,  1577,  1611a 
V.  Miller,    71    Ala.   26 

1322,  1876,  1876a 
V.  Mills,    28    HI.    44  1194,    1207 

V.  Mulock,    9    How.    Pr.     (N.    Y.) 

402  897,    1215 

V.  Norton,  16  Barb.  (N.  Y.)  264  556 
V.  Powers,     57    Ala.     139  431 

V.  Powers,    129    Ga.    74  666 

V.  Shields,    111    Va.    643  192 

V.  Spring  (R.  I.),  85  Atl.  923  1873 
V.  Swanson,  67  Ala.  486  990,  991 
V.  Vaughn,   2   Tenn.    Ch.   483  1204 

V.  Wilson  (Tex.),  40  S.  W.  868  1792 
V.  Woodard,    130    N.    Car.    580  66a 

Harrisburg  Lbr.    Co.   v.    Washburn,   29 

Ore.    150  _  609 

Harrison  v.   Annapolis   &c.   R.   Co.,   50 
Md.  490  1740,   1846 

v.  Bisland,  5  Rob.  (La.)  204  874c,  877 
V.  Boring,  44  Tex.  255  547,  555,  582 
V.  Bray,   92    N.    Car.    488  1813 

V.  Brega,  20  U.   C.   Q.   B.   324  519 

V.  Burlingame,     48     Hun     (N.     Y.) 

212         139,    827,    964,    964b,    1282 
V.  Cachelin,    23    Mo.    117  524 

V.  Colton,    31    Iowa    16  623 

V.  Eldridge,  7  N.  J.  L.  392  973 

V.  Forth,    Free.    Ch.     51  557,    559 

V.  Guerin,    27    N.    J.    Eq.    219 

722,  1621,  1631 
V.  Harrison,  1  Md.  Ch.  Dec.  331  1608 
V.  Hogue     (Tex.     Civ.     App.),     136 

S.    W.    118  258,   260,   265, 

278,  316,  324,  335 

v.  Hollins,   1   S.   &   S.   471  1154 

V.  Jackson,    7    T.    R.    203  121 

V.  Johnson,    18   N.   J.    Eq.   420 

547,  576,  605,  913,  1404 
V.  Juneau  Bank,  17  Wis.  340  320,  335 
V.  Legore,    109   Iowa   618  964,   964b 

v.  McMurray,  71  Tex.  122  504,  526 
V.  Manson,    95    Va.    593  1880 

V.  Masterson,    91    Tex.    171  741 

v.  Maury,  157  Ala.  227  286,  324,  335 
v.  Morton,    87    Md.    671  253,    513 

v.  New  Jersey  R.  &c.  Co.,  19  N.  J. 

Eq.  488  522,  593,  605,  913, 

•  926a,  967 

V.  Phillips'  Academy,  12  Mass.  456 

244,    245,    246,    252,    511,    513, 

514,   977 

v.  Pike,    48    Miss.    46  1515 

v.  Roberts,  6  Fla.  711         711,  712,  1876 

V.  Simons,   3   Edw.    (N.  Y.)    394 

1584,    1608 
V.  Stewart,   18   N.   J.   Eq.   451  106 

v.  Styres,   74   N.    Car.   290  663 

v.  Trustees  of  Philips'  Academy,  12 

Mass.    456  241 

V.  Union  Trust  Co.,  80  Hun  (N.  Y.) 

463  1653 

V.  Wade,  3  Coldw.  (Tenn.)  505  521 
V.  Woodward,  11  Cal.  App.  15  908 
V.  Wyse,    24    Conn.     1  1114,    1118 

V.  Yerby    (Ala.),    14    So.    321  482 

Harrison  Bldg.  &c.  Co.  v.  Lackey,   149 

Ind.    10  1715 

Harrod  v.  Johnson,  5  Ky.  L.  247  1423 

Harrold  v.  Simonds,  9  Mo.  326  504 

V.  Warren   (Tex.),  46  S.  W.   657   1777b 

V.  Westbrook,    78    Ga.     5  112 

Harron  v.  Du  Bois,  64  N.  J.  Eq.  657     856 


GENERAL   TABLE   OF    CASES 


1019 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Harrow  v.   Grogan,  219   111.  288  470 

V.  Johnson,    3    Mete.     (Ky.)     578 

728,    866 

Harsey  v.  Busby,  69  S.  Car.  261  624 

Harsh  v.   Griffin,  72  Iowa  608       83a,   1395 

Harshaw    v.     McKesson,    66    N,    Car. 

266  1580 

V.  Woodfin,    64    N.    Car.    568  627 

■  Harshey  v.  Blackmarr,  20  Iowa  161 

95,  1668 
Hart  V.  Adler,  109  Ala.  467  834 

V.  Beardsley,    67    Nebr.    145 

1611a,  1654 
V.  Boyt,    54    Miss.    547  915,    1196 

V.  Caffrey,  39  La.  Ann.  894       456,  514a 
V.  Carpenter,    36    Mich.    402  1502 

V.  Chalker,  14  Conn.   77 

344,  511,  513,  579 
V.  Chase,  46  Conn.  207  848,  879,  1118 
V.  Eastern   Union   R.    Co.,   7    Exch. 

246  1225 

V.  Eppstein,  71  Tex.   752    265,  266,  277 
V.  Farmers'^  &c.   Bank,  33  Vt.  252 

462,  466,  514,  538 
V.  Gardner,    74    Miss.    153  67 

V.  Gardner,    81    Miss.    650        524,    541 
V.  Giles,     67     Mo.     175  138b 

V.  Goldsmith,  1  Allen  (Mass.)    145 

1095,    1105,   1300,   1312 
V.  Hart,    23    Iowa    599  97 

V.  Hayden,  79  Ky.  346  583 

V.  Larkin,  66  W.  Va.  227  1815 

V.  Lindsav,   Walk.    (Mich.)    144       1663a 
V.  McCollum,    28    Ga.    478  866 

V.  Patterson,  17  Tex.  Civ.  App.  591  515 
V.  Randolph,    142    111.    521  278 

V.  Respess,  89  Ga.  87  1521 

V.  Schlitz  Brew.  Co.,  120  Wis.  553  1586a 
T.  Sharpton,    124    Ala.    638  95 

V.  Sheldon,  34  Hun   (N.  Y.)   38 

429  431  431a 
V.  Strong,  183  III.  349  '  '  966b 
V.  Ten  Eyck,  2  John.  Ch.  (N.  Y.)  62 

341,  342d,   1039,   1060a,  1573 

V.  Wandle,  50  N.  Y.  381  1609,  1625 

V.  Wills,    52    Iowa    56  658 

V.  Wingart,    83    111.    282        1688a,    1934 

Harte  v.  Wedge,  5  Nebr.  (Unoff.)  231  1611a 

Harter  v.    Capital   City   Brew.    Co.,   66 

N.  J.   Eq.  432  547 

Hartford    Fire   Ins.    Co.    v.    Davenport, 
37    Mich.    609  408,   408a 

V.  Olcott,    97    111.    439  408a,    413a 

V.  Walsh,   54  111.   164  422 

Hartford  &c.  Ins.  Co.  v.  Lasker  Stock- 
ing Co.,  66  Vt.  439  426a 
Hartford  &c.  Transp.  Co.  v.  First  Nat. 

Bank,   46  Conn.   569  538 

Hartley   v.    Frosh,    6   Tex.    208  500 

V.  Harrison,    24    N.    Y.    170     644,   676, 
736,     745,     757,     763a,    764,     1494 
V.  Kirlin,  45   Pa.   St.  49  383 

V.  Matthews,   96   Ala.   224       1723,    1789 
V,  O'Flaherty,  Lloyd  &  Goold  Cases 

temp.  Plunket  208  1621 

V.  Tatham,   10  Bosw.   (N.  Y.)   273 

575,  744,  842,  843,  844,  889,  893, 
901a,  1450,  1491 
Hartley's   Appeal,    103    Pa.    St.    23 

279a,  312,  33S 
Hartly  v.   Matthews,  96  Ala.   224  134a 

Hartman   v.    Clarke,    11   Iowa   510 

1335,  1449 
v.  Evans,   38    W.    Va.    669  1771 

V.  Moore,   79   Miss.    74  1610 

V.  Ogborn,    54    Pa.    St.    120  1355 

V.  Pistorius,  248  111.   568  1709a 


Hartman  Mfg.   Co.  v.   Luse,   121   Iowa 

492  1663 

Hartmyerv.  Gates,  1  Root  (Conn.)  61         517 
Hartnett  v.   Stillwell,    121    Ga.   386  119 

Harton  v.   Little,    176   Ala.   267  1785 

Harts  v.  Brown,   77  111.   226  131 

v.  Emery,    184    111.    560 

322,  760,  762,  1201 
Hartshorn  v.  Davis,  174  Mass.  34  991 

V.  Hubbard,  2  N.  H.  453 

667,  668,  1278-,  1289 
Hartshorne  v.  Hartshorne,  2  N.  J.   Eq. 

349  751,   866 

Hartsuff  v.  Hall,  58  Nebr.  417     1175a,  1179 
V.  Huss,  2   Nebr.    (Unoff.)    145       1637a 
Hartwell  v.   Blocker,   6   Ala.    581 

683,  1370,  1378,  1442,  1460 
V.  Kelly,    117    Mass.    235  453 

Hartwick  v.   Woods,   4  Nebr.    (Unoff.) 

103  1611a 

Hartz  V.  Woods,  8  Pa.   St.  471  953 

Harvey  v.   Chapman,  22  R.  I.  316  792 

V.  Ford,   83   Mich.   506  121 

V.  Foster,    64    Cal.    296  665 

V.  Harvey,    6    Madd.    91  1685 

V.  Kelly,     41     Miss.    490  193 

v.  Merrill,  150  Mass.   1  617 

V.  Morris,   63    Mo.   475  208 

V.  Thornton,   14  111.  217  1402,  1414 

V.  Varney,   98   Mass.    118  630,  632 

Harvie  v.  Banks,   1  Rand.    (Va.)  408     1134 

Harvill  V.  Lowe,  47  Ga.  214  191 

Harwell  v.  Harbison,  45  Tex.  Civ.  App. 

343  176,  1370 

V.  Lehman,  72  Ala.  344  1426,  1444 

Harwood  v.   Cincinnati  &c.  E.  Co.,   17 

Wall.  (U.  S.)  78  1674 

V.  Cox,  26  111.  App.  374  1637,  1668 

V.  Marye,  8  Cal.  580  1414 

V.  Pearson,    122   Mass.   425  542 

V.  Toms,   130  Mo.  225  1805 

Haselden  v.  Hamer  (S.  Car.),  81  S.  E. 

424  179,  185 

Haseltine  v.  Espey,  13  Ore.  301       511,  513 
V.  Gilliland,  2  Kans.  App.  456  1587 

Haselton  v.   Florentine  Marble  Co.,  94 

Fed.    701  1273,  1301 

Hasenritter  v.  Kirchhofter,  79  Mo.  239 

575,  608,  744 
Haskell  v.  Bailey,  22  Conn.   569 

1146,  1191,  1509 
V.  Bissell,    n    Conn.    174  475,  509 

V.  Brown,    65    111.    29  838 

V.  Burdette,  32  N.  J.  Eq.  422  1466 

V.  Monmouth     Fire     Ins.     Co.,     52 

Maine    128  829 

V.  Scott,   56  Ind.   564  116 

Haskill  V.  Sevier,  25  Ark.  152  85,  495 

Haskins  V.   Hawkes,    108   Mass.   379 

1054,  1101,  1152,  1248,  1288 
Haskit  V.  Elliott,  58  Ind.  493  113 

Haslam  v.  Haslam,  19  Utah  1  542 

Haslett  V.  Nixon,  75  N.  J.  Eq.  302         845 
Haspel  V.   O'Brien,  218  Pa.    146  1683 

Hass  V.  Chicago   Building  Soc,  89  III. 
498  1516 

V.  Lobstein,   108   III.  App.   217 

787,  838,  842 
Hassam   v.    Barrett,    115    Mass.    256 

283,  336 
Hassell  v.  Hassell,  129  Ala.  326  536 

Hasselman  v.    McKernan,    50   Ind.    441 

479,  1396 

Hassen  v.  Barrett,  115  Mass.  256  300 

Hassey  v.   Fisher,  94  Maine  301  1266 

V.  Wilke,   55    Cal.    525  114,  456,  574 

Hastings   v.   Alabama   State   Land    Co., 

124  Ala.  608  1709,  1709a 


1030 


GENERAL   TABLE    OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Hastings 

V.  Cutler,  24  N.  H.  481  488,  494,  538 
V.  Manhattan    Trust    Co.,    77    Fed. 

347  824 

V.  Pratt,    8    Cush.    (Mass.)    121 

720,  1256 
V.  Stevens,   29   N.  H.   564  866 

V.  Westchester   F.    Ins.    Co.,    73    N. 

Y.   141  408a,  409,  413 

V.  Wiswall,  8  Mass.  455  652 

Hatch  V.  Bigelow,  39  III.   546  591 

V.  Falconer,  67  Nebr.  249  1118a 

V.  Garza,  7  Tex.   60  1570 

V.  Haskins,    17    Maine    391 

504,  508,  534 
V.  Kimball,   14  Maine  9  808,  1405  . 

V.  Kimball,  16  Maine  146  848,  869 

V.  Shold,  62  Nebr.  764  1637,  1684 

V.  Skelton,  20  Beav.  453  857 

V.  Sykes,  64  Miss.  307  1659 

V.  White,  2   Gall.    (U.   S.)    152 

720,  950,  952,  1237 

Hatcher  v.   Chancey,  71   Ga.   689  1459 

V.  Hatcher,  1  Rand.    (Va.)   53     189,  198 

V.  Jones,    S3    Ga.    208  1233 

Hatchett  v.   Blanton,   72  Ala.  423  119 

Hatfield   v.   Malcolm,   71   Hun    (N.   Y.) 

51  1412 

V.  Reynolds,  34  Barb.    (N.  Y.)    612 

889,  964,  974 
Hathaway  v.  Cook,  258  111.  92  83a 

V.  Juneau,   15   Wis.   262  97 

V.  Lewis,  2   Disney   (Ohio)    260  1717 

V.  Meads,  11   Ore.  66  651 

V.  Orient  Ins.  Co.,  134  N.  Y.  409       407 
Hathorn  v.  Butler,  73  Minn.  IS 

826,  1743,  1832,  1839 
Hathway  v.  Hagan,  59  Vt.  75  1361,  1479a 
Hattier  v.  Etinaud,  2  Desau.  570  1496 

Hatton  V.  Bodan  Lumber  Co.,  57  Tex. 

Civ.   App.   478  204,  1406 

Hatz's  Appeal,  40  Pa.  St.  209 

793a,  848,  857,  951 
Hai'bert    v.    Haworth,    9    Phila.    (Pa.) 

123  991 

Haug  V.    Third    Nat.    Bank,    95    Mich. 

249  475 

Haugan  v.  Netland,  51  Minn.  552  1521 

Haughwout  V.  Murphy,  22  N.  J.  Eq.  331 

555,  556,  583,  584 
Haupt  V.  Davis,  79  Pa.  St.  238  1355 

Haupt    Lumber    Co.    v.    Westman,    49 

Minn.  397  473a 

Hauselt  v.  Patterson,  11  N.  Y.  S.  105    1717 
Haussknecht  v.   Smith,   161   N.   Y.   663 

324,  341 
Havemeyer  v.  Paul,  45  Nebr.  373  74,  653 
Haven  v.  Adams,  4  Allen   (Mass.)   80 

583,  779,  782,  1307 
V.  Boston     &c.     R.     Co.,     8     Allen 

(Mass.)   369  779 

V.  Emery,  33  N.  H.  66  158,  546 

V.  Foley,  18  Mo.  136  726 

V.  Grand   June.    R.    Co.,    109   Mass, 

88  1666 

Havens  v.  Bliss,  26  N.  J.  Eq.  363  589 

V.  Foudry,  4  Mete.   (Ky.)  247  726 

V.  Germania  Ins.  Co.,  135  Mo.  649  420 
V.  Jones,  45  Mich.  253  361,  1396,  1499 
V.  Pope,  10  Kans.  App.  299  1608 

V.  Willis,  100  N.  Y.  482  883 

Haverford    Loan   Assn.    v.    Fire   Assn., 

180  Pa.  St.  522  S74e,  877 

Havighorst  v.  Bowen,  214  111.  90 

523,  605,  966 
Haviland  v.  Chase,  116  Mich.  214  1420 
Hawes  v.  Clark.  136  N.  Y.  S.  188  537g 


Hawes 

V.  Detroit   F.    &    M.    Ins.    Co.,    109 
Mich.  324 

1179a,   1182a,  1777b,  1857 
V.  Dobbs,  137  N.  Y.  465  1709a 

V.  Glover,  126  Ga.  305 

81,  82,  113,  464,  474 
V.  Hawes,  177  111.  409  501 

V.  Rhoads,  34  Ind.   79  1469a 

V.  United     States    Trust     Co.,     142 

App.  Div.    (N.   Y.)    789  537e 

V.  Williams,  92  Maine  483 

258,  263,  264,  265,  340 
V.  Wiswell,  8  Maine  94  591 

Hawhe  v.  Snydaker,  86  111.  197 

647,  722,  725 
Hawker  v.  Moore,  40  W.  Va.  49  877a 

Hawkes  v.   Brigham,    16  Gray    (Mass.) 
561  1259 

v.  Dodge  County  Mut.  Ins.  Co.,  11 

Wis.   188  964b 

v.  Hoffman,  56  Wash.  120  557 

V.  Pike,  105  Mass.  560  501 

Hawkeye    Ins.     Co.    v.    Maxwell,     119 

Iowa  672  1069,  1653 

Hawkins  v.  Bouic,  121  Md.  147  813,  827 
V.  Clermont,  15  Mich.  511  388,  390,  395 
V.  Elston    (Colo.),    146    Pac.    254 

1039,  1093,  1093a 

V.  Files,   51  Ark.   417  464,  465 

V.  Harlan,  68  Cal.  236  679 

v.  Hersey,   86   Maine   394 

436b,  436c,  438 
V.  Hill,   15   Cal.  499  1458 

V.  Hudson,   45   Ala.   482  1671,  1876 

V.  McVae,  14  La.  Ann.  339  955 

V.  Maxwell,  156  App.  Div.   (N.  Y.) 

31  1526a 

V.  May,  12  Ala.  673  382 

V.  Mercantile  Trust  &c.  Co.,  96  Ga. 

580  154 

V.  Pearson,  96  Ala.  369  99,  1464 

v.  Potter    (Tex.   Civ.  App.),   130   S. 

W.  643  574,  577,  1621 

V.  Pugh,  91  Ky.  522  83a 

V.  Stiles    (Tex.    Civ.   App.),    158   S. 

W.   1011  1038a 

V.  Taylor,    61    Ga.    171        112,  957,  1378 

v.  Ross,   100  Ala.  459  117 

V.  Thurman,  1  Idaho  598  198 

Hawkinson  v.  Banaghan,  203  Mass.  591 

76,  1077,  1093 

Hawks,  In  re,  204  Fed.  309  70 

Hawley  v.    Bennett,    5    Paige    (N.    Y.) 

104  527,  1647 

V.  Bullock,  29  Tex.  216      510,  546,  586 

V.  Bradford,  9  Paige   (N.  Y.)    200 

114,  666,   1067,  1693 
V.  Geer  (Tex.),  17  S.  W.  914  586 

V.  Levee,  66  Misc.   (N.  Y.)  280  808 

Haworth  v.  Taylor,  108  111.  275 

336,  504,  505,  508,  588,  589 
Hawtry  v.  Butlin,  L.  R.  8  Q.  B.  Div. 

290  441 

Haxtun  v.   Bishop,   3   Wend.    (N.   Y.) 

13  124 

Haxtun  Steam  Heater  Co.  v.  Gordon,  2 

N.  Dak.  246  609 

Hay  V.  Hill,  24  Wis.  235  508 

v.  Node,  2  Yeates  (Pa.)   534  813 

V.  Star  F.  Ins.  Co.,  13  Hun  (N.  Y.) 

496  418 

Hayden   v.    Bucklin,   9    Paige    (N.    Y.) 

512  584 

V.  Burkemper,  101  Mo.  644  1658 

V.  Burkemper,  40  Mo.  App.  346       1658 


ftEKTEEAL   TABLE    OF    CASES 


1021 


rUeferences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Hayden 

V.  Charter    Oak    Driving    Park,    63 

Conn.  142  556 

V.  Drury,  3  Fed.  782 

710,  755a,  764,  834 
V.  Lauffenbtirger,  157  Mo.  88  848,  855 
V.  Nutt,  4  La.  Ann.  65  510 

V.  Pierce,  165  Mass.  359  517,  518,  1263 
V.  Smith,   58  Iowa  285  1051c 

V.  Smith,  12  Mete.  (Mass.)   511 

727,  768a,  975,  983 
V.  Snow,  9  Biss.   (U.  S.)   511 
^  710,  738,  758,  763a,  834,  1709,  1711 

Hayes  v.    Banks,    132   Ala.    354  18,  312 

V.  Dickinson,  9  Hun  (N.  Y.)  277 

1235,  1536 
V.  Frey,  54  Wis.  503 

797,  1763,  1773,  1786,  1889 
V.  Lienlokken,  48  Wis.  509 

812,  960,  1902 
V.  Martin,  97  Ark.  643  1588 

V.  Owen,  69  111.  App.  553  1383 

V.  Pace,   162  N.  Car.  288  787,  818, 

1807,   1876,   1880,   1906,  1911,  1912 
V.  Shattuck,  21  Gal.   51  1667,  1673 

V.  Southern  Home  Bldg,  &c.  Assn., 

124  Ala.  663  74,  500 

V.  Stiger,  29  N.  J.  Eq.  196  1646a 

V.  Stockwell,  73  Mich.  366  1927 

V.  Treat,  178  Pa.  St,  310  119 

V.  United  States  Fire  Ins.  Co.,   132 

N.  Car.  702  424a 

V.  Ward,  4  Johns.  Ch.  (N.  Y.)  123     724 

V.  Woods,  72  Ala.  92  1940 

Haygood  v.  Marlowe,  51  Ala.  478  117 

Hayhurst  v.  Morin,  104  Maine  169 

346,  357,  376,  537,  924,  943 
Haymond  v.  Jones,  74  Va.  317  1858 

Hayner  v.  Eberhardt,  37  Kans.  308  460 

Haynes  v.  Backman,  37  Cal.  xvii 

1670,  1670a 
V.  Brooks,  8  Civ.  Proc.  (N.  Y.)  106  119 
V.  Cox,  118  Ind.   184  1334 

V.  Meek,  14  Iowa  320  1667 

V,  Seachrest,  13  Iowa  455 

524,  606,  1371,  1377 
V.  Stevens,  11  N.  H.  28  68 

V.  Swann,   6   Heisk.    (Tenn.)    560 

315    335 
V.  Thorn,  28  N.  H.  386  '  886 

V.  Tredway,  133  Cal.  400  1051a,  1321 
V.  Waite,  14  Cal.  446  908 

V.  Wellington,  25  Maine  458 

952,    1250,    1264,    1266,    1619,  1654 

Haynie  v.  Robertson,  58  Ala.  37      260,  265 

Haynsworth  v.  BischofF,  6  S.  Car.  159     459 

Hays  V.  Carr,  83  Ind.  275  261,  267 

V.  Cretin,  102  Md.  695    1067,  1070,  1099 

V.  Dorsey,  5  Md.  99  1383,  1384 

V.  Emerson,  75  Ark.  551 

258,  265,  287.  335 
V.  Gallon    Gas    Light    &c.    Co.,    29 

Ohio    St.    330  1383 

V.  Hall,  4  Port.  (Ala.)  374 

172,  176,  334,  815 
V.  Lewis,  17  Wis.  210  1457 

V.  Light  &c.  Co.,  29  Ohio  St.  330  124 
V.  Miller,  1  Wash.  Ter.  143  1363 

V.  Reger,  102  Ind.  524  464 

V.  Thode,  18  Iowa  51  464 

V.  Thomae,  56  N.  Y.  521  1584,  1608 
V.  Tilson,  18  Tex.  Civ.  App.  610  525 
V.  Tilson   (Tex.),  35  S.  W.  515  459 

V.  Ward,  4  Johns.  Ch.  (N.  Y.)  123    1628 
Hays'  Appeal,  51  Pa.  St.  58  1637 

Hayward  v.  Hayward,  114  La.  476  359 

V    Mayse,  1  App.  (D.  C.)  133 

290a.  33S.  590 


Hayward 

V.  MunKcr,  14  Iowa  516  1799 

V.  North  Eastern  Mut.  F.  Ins.  Co., 

10  Cush.  (Mass.)  444  399 

V.  Stearias,  39   Cal.   58  1396,  1425 

Haywood    v.    Lincoln    Lumber    Co.,    64 

Wis.  639  1516 

V.  Miller,  14  Wash.   660  359,  1606 

V.  Nooney,  3  Barb.  (N.  Y.)  643 

468,  470,  472 
V.  Shaw,  16  How.  Pr.  (N.  Y.)  119  560 
v.  Worthington,    5    Blackf.     (Ind.) 

361  294 

Hazard  v.  Draper,  7  Allen  (Mass.)  267  iOO 

v.  Hodges,  17  N.  J.  Eq.  123    1675,  1676 

v.  Robinson,  15  R.  L  226         1306,  1356 

Hazeldine  v.  McVey,  67  N.  J.  Eq.  275    1445 

Hazeltine  v.  Granger,  44  Mich.  503 

717,  719.  1522,  1526a 
Hazle  V.  Bondy,  70  111.  App.  185  841 

V.  Bondy,  173  111.  302 

722,  741,  747a,  762,  838,  842.  874b, 
876,  966,  981,  1215 
Hazlett  V.  Sinclair,  76  Ind.  488       574,  743 
H.    C.    Behrens   Lumber  Co.   v.   Lager, 

26  S.  Dak.   160  609 

H.  C.  Houston  Lumber  Co.  v.  Wetzel 

&  T.  R.  Co.,  69  W.  Va.  682  609 

H.  C.  Tack  Co.  v.  Ayers,  56  N.  J.  Eq. 

56  538,  557 

Heacock  v.  Lubuke,  107  111.  396  526 

v.  Swartwout,  28  111.  291     336,  342,  640 

Head  v.  Cole,  53  Ark.  523  886 

v.  Goodwin,  37  Maine  181  508 

V.  Thompson,  77  Iowa  263  746 

Headley  v.  Bell,  84  Ala.  346  586,  990 

V.  Goundry,  41  Barb.   (N.  Y.)  279     974 

Headrick  v.  Brattain,  63  Ind.  438  151 

Heal  V.  Evans  Creek  Coal  &c.  Co.,  71 

Wash.  225  364,  365,  377 

Heald  v.  Jardine   (N.  J.  Eq.),  21  Atl. 

586  1047a 

V.  Wright,  75  111.  17  293 

Healey  v.  Zobel,  45  Colo.  294  63 

Healy  v.  O'Brien,  66  Cal.  517   20,  288,  342e 

V.  Protection  Mut.  F.  Ins.  Co.,  213 

111.  99  901a 

Heane  v.  Rogers,  9  Barn.  &  Cres.  577    603 
Heard  v.  Baird,  40  Miss.  793  38 

V.  Evans,  1  Freem.  Ch.  (Miss.)   79     924 
V.  Heard,    181    Ala.    230  172,  1052a 

V.  Hicks,  82  Ala.  484  117 

V.  McKinney,  1  Posey,  Unreo.  Cas. 

83  '^  1404 

V.  Murray,  93  Ala.  127  1526a 

Hearfield  v.  Bridge,  67  Fed.  333  1414 

Hearn,  Ex  parte.  Buck  165  181 

Hearn  v.  Purnell,  110  Md.  458  458 

Heartt  v.  Rhodes,  66  111.  351  1141 

Heath  v.  Big  Falls  Cotton  Mills,  115  N. 

Car.  202  493 

V.  Blake,  28  S.  Car.  406         1610 

V.  Haile,  45  S.  Car.  642  696 

V.  Hall,  60  111.  344  826, 

1179,  1182a,  1787,  1789,  1889,  1937 

V.  Hall,  7  Minn.  315  1823a 

V.  Page,  48  Pa.  St.  130  926 

V.  Pratt,  51   Vt.  238  lS06a 

v.  Second  Nat.  Bank,  70  Ind.   106     134 

v.  Van  Cott,  9  Wis.  516  112 

V.  West,  26  N.  H.  191  848 

V.  West,  28  N.  H.  101  104 

V.  Williams,  30  Ind.  495 

258,  277,  278,  279,  294 
V.  Williams,  25  Maine  209  779 

V.  Withington,     6      Cush.      (Mass.) 

497  1890 

Heathcoat,  2  Mont.  D.  &  D.  711  163 


1023 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Heath's  Appeal,  100  Pa.   St.   1  332 

Heatley   v.    Finster,   2   Johns.    Ch.    (N. 

Y.)   159  555 

Heaton  v.  Darling,  66  Minn.  262  260 

V.  Gaines,  198  111.  479       279a,  293,  335 
V.  Grant  Lodge  (Ind.  App.),  103  N. 

E.  488  1066,  1589d 

V.  Prather,  84  111.  330  524, 

526,  530,   548,  579,  723,  1897 
Heavilon  v.  Farmers*  Bank,  81  Ind.  249 

1516,  1656 
Heberd  v.  Wines,  105  Ind.  237  464 

Heberer  v.  Heberer,  67  111.  253  1670 

Hebert  v.  Bulte,  42  Mich.  489 

1742,  1829,  1895 
V.  Doussan,  8  La.  Ann.  267  741 

Hebron  v.  Centre  Harbor,  11  N.  H.  571    492 
Hebron  Society  v.  Schoen,  60  How.  Pr. 

(N.  Y.)   185  1419 

Heburn  v.  Reynolds,  73  Misc.   (N.  Y.) 
73  69,  72,  81 

V.  Warner,   112  Mass.  271 

106,  109,  110,   111,  115a,  1215 

Hecht  V.  Dettman,  56  Iowa  679     780,  1658 

V.  Springstead,  51  Iowa  502  1232 

Heck  V.  Fink,  85  Ind.  6  555,  556 

Hedbloom  v.  Pierson,  2  Nebr.  (Unoff.) 

799  497 

Hedden  v.  Cowell,  37  N.  J.  Eq.  89  967 

V.  Overton,  4  Bibb  (Ky.)  406  493 

Hedden's  Appeal,  2  Monag.   (Pa.)  577     845 

Hedge  v.  Drew,  12  Pick.    (Mass.)    141     502 

V.  Holmes,  10  Pick.   (Mass.)  380 

952,  1316 

Hedlin  v.  Lee,  21  N.  Dak.  495  599 

Hedrick  v.  Atchison  T.  &c.  R.  Co.,  120 

Mo.  516  547 

V.  Byerly,  119  N.  Car.  420  1204 

Heeney's  Estate,  In  re,  3  Cal.  App.  548  813 

Heermans  v.  Clarkson,  64  N.  Y.   171       965 

V.  Montague   (Va.),  20  S.  E.  899 

464,  1863 
Heeter  v.  Glasgow,  79  Pa.  St.  79  497,  500 
Heffernan  v.  Weir,  99  Mo.  App.  301  575 
Heffron  v.  Flanigan,  37  Mich.  274 

470,  471,  536,  679 
V.  Gage,  44  111.  App.  147  1923 

V.  Gage,  149  111.  182  1438a,  1606 

V.  Knickerbocker,  57  III.  App.  336    1635 
Heiline  v.  Slay,  78  Ala.  180  702 

Hefner    v.    Northwestern    L.    Ins,    Co., 
123  U.  S.  747  1587,  1609 

V.  Urton,  71  Cal.  479 

1396,  1421,  1423,  1663a,  1665 
Hegeman  v.  Johnson,  35  Barb.  (N.  Y.) 

200  1613 

Heid  V.  Vreeland,  30  N.  J.  Eq.  591       749 
Hcidahl  V.  Geiser  Mfg.  Co.,  112  Minn. 

319  741 

Heidelbach  v.  Slader,  1  Handy  (Ohio) 

456  1659 

Heider  v.  Bladen,  83  Md.  242  1907 

Heidgerd  v.  Cunningham,  135  App.  Div. 
(N.   Y.)   414  1404 

V.  Reiss,  135  App.  Div.   (N.  Y.)  414 

1414,  1440 
Heilbrun  v.  Hammond,  13  Hun  (N.  Y.) 

474  481,  495,  787,  814 

Heilig  V.  Heilig,  28  Pa.  Super.  Ct.  396 

610,  959 
Heilmann   v.   Westchester  F.    Ins.   Co., 

75  N.  Y.  7  408a 

Heim  v.  Vogel,  69  Mo.  529       758,  760,  762 
Heimberger  v.   Boyd,   18  Ind.  420  1052a 

Heimstreet  v.  Winnie,  10  Iowa  430 

1395,  1425,  1439 
Heinlin  v.  Castro,  22  Cal.  100  1509 


Heinmiller  v.   Hatheway,  60  Mich.   391 

1742,  1862 
Heinroth  v.  Frost,  250  111.   102 

375c,   1069,  llSla,   1215,  1589d,   1654 
Heinss  v.   Henry,   127  La.   770  1654 

Heintz  v.  Klebba,  5  Nebr.  (Unoff.)  289 

814,  1470 
Heintze  v.  Bentley,  34  N.  J.  Eq.  562 

369,  627 
Heirmann  v.  Stricklin,  60  Miss.  234  303 
Heist  V.  Baker,  49  Pa.   St.  9  192 

Heister  v.  Fortner,  2  Binn.   (Pa.)  40 

462,  495,  51S 
V.  Mederia,  3  Watts  &  S.  (Pa.)  384 

332,  341 
Heitsch  v.  Minneapolis  Threshing  Mach. 

Co.  (N.  Dak.),  150  N.  W.  457  1072a 

Heively  v.  Matteson,  54  Iowa  505 

538,  924,  927,  934 
Hekelnkaemper     v.      German     Building 

Assn.,  22  Kans.  549  638 

Hekla  F.  Ins.  Co.  v.  Morrison,  56  Wis. 

133  1440,  1445 

Helbreg  v.  Schumann,  150  111.  12  244,  324 
Heick  v.  Reinheimer,  105  N.  Y.  470 

1445,  1588 
Hele  V.  Bexley,  20  Beav.  127  1120 

Helfenstein's  Estate,  135  Pa.  St.  293  16 
Helfrich  v.  Weaver,  61  Pa.  St.  385  1355 
Hellams  v.  Abercrombie,  15  S.  Car.  110 

623,  1472 
Hellawell  v.    Eastwood,  6    Exch.   295 

429,  448 

Heller  v.  Crawford,  37  Ind.  279  623 

V.  Groves   (N.  J.),  8  Atl.  652  113a 

V.  Neeves,  93  Wis.  637         1175a,  1777c 

Hellier  v.  Lord,  55  N.  J.  L.  367  102 

Hellman  v.   Levy,   55   Cal.    117  587,  591 

Hellyer  v.  Baldwin,  53   N,  J.  L.   141      1350 

V.  Stover   (N.  J.   Eq.),  42  Atl.  98     1620 

Helm  v.  Board,  114  Ky.  289  665 

V.  Boyd,  124  111.   370 

260,  279a,  293,  329,  335 

V.  Gilroy,  20  Ore.  517  444,  447 

V.  Helm,   11  Kans.   19  836 

V.  Kaddatz,  107  111.  App.  413  585 

V.  Yerger,    61    Miss.    44  1875 

v.  Young,  9  B.  Mon.    (Ky.)   394       883a 

Helmbolt  v.  Man,  4  Whart.  (Pa.)  410     935 

Helmer  v.  Krolick,  36  Mich.  371       834,  956 

V.  Parsons,  18  Cal.  App.  450  791 

Helmetag  v.  Frank,  51  Ala.  67 

117,  924,  927 
Helms  V.  Chadbourne,  45  Wis.   60 

325,  523,  547,  548,  552,  583,  585 
V.  Kearns,  40  Ind.   124  762 

Hemenway  v.  Bassett,  13  Gray  (Mass.) 

378  768a,  983 

Hemmenway  v.    Mulock,    56   How.    Pr. 

(N.  Y.)  38  92 

Hemmings  v.  Doss,  125  N.  Car.  400  979 
Hemminway  v.  Davis,  24  Ohio  St.  150  463 
Hemphill   v.    Giles,   66    N.    Car.    512 

773,    777 
v.  Ross,  66  N.  Car.  477       45,  719,  1413 
Hemsted  v.   Hemsted,   150   Iowa   635       329 
Henagan  v.    Harllee,   10  Rich.   Eq.    (S. 

Car.)    285  470 

Hendee  v.  Pinkerton,  14  Allen  (Mass.) 

381  125,  127,  128,  151a 

Hendershott   v.    Ping,   24    Iowa    134 

„      ,  924,    936,    1191 

Henderson  v.   Bellew,  45   111.   322  746 

V.  Brunson,    141    Ala.    574  117 

v.  Cameron,    73    Miss.    843  574 

V.  Craig,    179    III.    395  1052a 

V.  Downing,   24   Miss.    106  466 


GENERAL  TABLE   OF   CASES 


1023 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Henderson 

V.  Galloway,     8     Humph.      (Tenn.) 

692  1777 

V.  Grammar,  66  Cal.  332  1425,  1655 
V.  Graves,  2  U.  C.  Err.  &  App.  21  556 
V.  Grewell,   8   Cal.   581  499 

V.  Hamrick  (Ala.),  39  So.  918  1322 

V.  Herrod,   10  Smed.  &  M.    (Miss.) 

631  606,  817,  822,  822a,  1701a 

V.  Lowry,    5    Yerg.    (Tenn.)    240 

1641,  1670 
V.  McGhee,  6  Heisk.  (Tenn.)  55  522 
V.  Murphree,    124   Ala.   223 

18,    702,    730 
V.  New     England     Loan     &     Trust 

Co.,  6  Kans.  App.  279  1404 

V.  Palmer,   71   111.    579  1333 

V.  Pilgrim,    22    Tex.    464  203,    479, 

481,  484,  787,  814,  817 
V.  Stewart,    11    N.    Car.    256  835b 

V.  Terry,   62   Tex.   281  500 

V.  Truitt,    95    Ind.    309 

1089,    1090,    1091 
V.  Williams,  97  Ga.  709  129 

Henderson  Bldg.  &c.  Assn.  v.  Johnson, 

88    Ky.    191  638 

Hendon  v.  Morris,   110  Ala.   106 
„      ,  .  ,  „  365,  375,  630,  1464 

Hendrick  v.  Foote,  57  Miss.   117 
TT     ,  .  ,  „  197,    201 

Hendricks  v.   Brooks,  80  Kans.    1 

575,  747a,  752 
V.  Calloway,   211    Mo.    536 

557,    1654,    1677,    1907 
V.  Hess,    112    Minn.    252 

537a,  886,  889,  904,  974 

V.  Kelly,  64  Ala.  388  603 

Hendrickson  v.  Tracy,  53  Minn.  404       984 

V.  WooUey,  39   N.   J.   L.   307     538,   608 

Hendrickson's    Appeal,    In    re,    24    Pa. 

St.  363  253,  463,  511,  513 

Hendrix  v.  American  Mtg.  Co.,  95  Ala. 
313  1521,   1526a 

V.  Gore,  8  Ore.  406 

365,  374,  1498,  1512 
V.  Nesbitt,    96    Ky.    652 

1337,   1444,   1612,   1672 

V.  Seaborn,    25    S.    Car.    481  1357 

Hendry  v.  Quinan,  8  N.  J.  Eq.  534       1437 

Hendryx   v.    Evans,    120    Iowa    310  467 

Hening    v.    Punnett,    4    Daly    (N.    Y.) 

543  1662 

Henke  v.  Stacy,  25  Tex.  Civ.  App.  272  500 
Henkel    v.    Bohnke,   7   Tex.    Civ.   App. 

16  1621 

Henkle  v.  Allstadt,  4  Grat.  (Va.)  284     1621 
V.  Dillon,    15    Ore.    610  429a,    436b 

Henley    v.    Hotaling,    41    Cal.    22 

247,   258,  260,  261,  262,  265,  269, 

279a,  288 

Henly  v.  Hotaling,  41  Cal.  22  335 

Henn  v.   Conisby,   1   Ch.   Cas.  93  964 

Hennessey  v.  Andrews,  60  Mass.  170 

597,  600 
V.  Bray,    33    Beav.    96  538 

V.  Conner,    139    Mass.    120 

300,    322,    323 
V.  Sweeney,  28  Civ.  Proc.   (N.  Y.) 

332  1524 

Hennesy  v.  Farrell,  20  Wis.  42 

14,  57,   702,   715,   715 
Henni  v.    Fidelity  Bldg.  &c.  Assn.,  61 

Nebr.    744  134a 

Henniges  v.  Paschke,  9  N.  Dak.  489 

534,    791 

Henninger  v.  Heald,  52  N.  J.  Eq.  431     1654 

V.  McGuire,    146    Iowa    270        260,    265 

Henninghausen  f.  Tischer,  50  Md.  583  1496 


Henrizi  v.  Kehr,  90  Wis.   344  967 

Henry  v.    Bell,   5    Vt.    393  677,    1225 

V.  Carson,  96  Ind.  412  84,  501 

V.  Clark,  7  Johns.  Ch.   (N.  Y.)  40     251 

V.  Confidence    Gold    &c.    Min.    Co., 

1    Nev.    619  14,    674, 

1193,  1204,  1205,  1207 
V.  Davis,   7  Johns.   Ch.    (N.   Y.)    40 

139,  244,   246,  251,  268,   340,    1039 
V.  Hodge,   171   111.  App.    10 

1190,  1215,  1471 
V.  Orear,  104  Mo.  App.  570  990,  991 

v.  Raiman,    25    Pa.    St.    354  555 

V.  Root,    33    N.    Y.    526  104 

V.  Smith,    2    Dr.    &    War.    381  1436 

v.  State   Bank,    131    Iowa   97      617,   842 
V.  Stevens,   108  Ind.   281  283 

V.  Travellers'    Ins.     Co.,     16     Colo. 

179  1385 

V.  Tupper,  29  Vt.  258        388,   392,   395 
V.  Vliet,    36    Nebr.    138  460 

V.  Von    Brandenstein,    12   Daly    (N. 

Y.)    480  431,    445 

V.  Watson,    109    Ala.    355  1527 

Henry  McShane  Mfg.  Co.  v.  Kolb,  59 

N.   J.   Eq.    146  468 

Henry's   Case,   4   Cush.    (Mass.)    257     1067 

Henry  &c.  Co.  v.  Fisherdick,  37  Nebr. 

207  609,    856 

V.  Halter,    58    Nebr.    685  609 

Henschel  v.  Mamero,   120  111.  660 

966,   987 
Hensel  v.  Int.  Bldg.  &c.  Assn.,  85  Tex. 
„21S  83a,   638 

Henshaw  v.  Wells,  3  Humph.   (Tenn.) 

568  51,  725,  773,  776,  1521,  1536 

Hensicker   v.    Lamborn,    13    Ind.    468 

936,  1334 
Hensley  v.  Whiffin,  54  Iowa  555  1427,  1435 
Henson  v.  Reed,  71  Tex.   726  874b 

Henthorn    v.    Security    Co.,    70    Kans. 
„808  ,  ,      ^  715,  1047 

Henry,  In  re,  3  Ir.  Eq.  67  181 

Hepburn  v.  Griswold,  8  Wall.    (U.  S.) 

603  901 

Heppe  V.   Szczepanski,  209  111.  88 
„    ,  586,    835b 

Herbage  v.  McKee,  82  Nebr.  354  1442b 

V.  Moodie,  51  Nebr.  837     460,  479,  481a 
Herber  v.  Christopherson,  30  Minn.  395 
„     ,  1483,    1709c 

Herbert  v.   Doussan,  8  La.  Ann.  267   742a 
V.  Hanrick,    16  Ala.    581  703 

V.  Herbert,    1    111.    354  502 

V.  Mechanics'    Bldg.    &c.    Assn.,    17 

N.   J.    Eq.   497  728 

Herbert  Craft  Co.  v.  Bryan   (Cal.),  68 

Pac.    1020  1671,    1769 

Herbert  Kraft  Co.  v.   Bryan,    140  Cal. 

73  1227,   1880 

Herbst  v.   Manss,   8   Ohio   Dec.    215       249 

Herd  v.  Cist  (Ky.),  12  S.  W.  466  495 

V.  Cist,    14    Ky.    L.    644  1442b 

V.  Tuohy,  133   Cal.   55 

735,   741,    742,   758,   983 
Herdman  v.  Cooper,   138  111.   583 

1051,    1333 

V.  Marshall,  17  Nebr.  252  1204 

V.  Pace,   85    111.    345  106 

Herff   V.    (iriggs,    121    Ind.    471       459,   710 

Herkimer  v.  Rice,  27  N.   Y.   163  398 

Herman   v.    Clark    (Tenn.),    39    S.    W. 

873  84,   474,    509 

V.  Deming,   44   Conn.    124  65,   489 

Hermanns  v.  Fanning,  151   Mass.   1 

889,  945,   1897a 
Hernandez  v.  Drake,  81  111.  34  1835 

Herndon  v.  Gibson,  38  S.  Car.  3S7     1670a 


■1024: 


GBNEKAL   TABLE   OF    OASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a.-1442c;  3.  §§  1443-1940.1 


Herndon  ^^„ 

V.  Kimball,    7    Ga.    432  488.    559 

V.  Ogg,    119    Ky.    814  518 

Heron  v.  Weston,  44  Colo.  379  288a 

Herr  v.  Sullivan,  26  Colo.  133    1663,  1663a 

Herren  v.  Clifford,   18  Ind.  411  1454 

Herrick  v.   Teachout,   74  Vt.    196  

317,    1387,   1655 

Herrin   v.   Abbe,    55   Fla.    769       740a,   750 

Herring  v.  Bender,  48  W.  Va.  498  585 

V.  Fitts,    43    Fla.    54  99,    578 

V.  Neely,    43    Iowa    157  1449 

V.  New  York  &c.  R.  Co.,  IDS  N.  Y. 

340  1436a,  1438a 

V.  Sutton,    86    Miss.    283  1911 

V.  Warwick,   155   N.   Car.   345  1894 

V.  Woodhull,  29  111.  92  794,  822 

Herrington  v.  Herrington,  27  Mo.  560    583 
V.  McCoUum,   73   111.  476 

606,  1699,  1939 
Herrmann  v.  Cabinet  Land  Co.,  146  N. 

Y.    S.    777  1678 

Herron  v.  Herron,  91  Ind.  278 

294,    335,    342,    535 
Hersey  v.  Turbett,  27  Pa.  St.  418  583 

Hershberger  v.  Johnson,  37  Ore.   109  436b 
Hershee  v.  Hershey,  15  Iowa  185  609 

Hershey  v.  Dennis,  53  Cal.  77       893,  1720 
V.  Hershey,   18  Iowa  24  1335 

V.  Luce,  56  Ark.   320  263 

Hersner  v.   Martin,   8  Wash.   698 

1215,    1630 
Hervey  v.   Krost,   116  Ind.   268 

1051,    1051c,   1070 

V.  Savery,    48    Iowa    313  97 

V.  Smith,    22    Beav.    299  592 

Herzog   v.    Boll,   62    Wis.    21  707 

V.  Union   Debenture   Co.,    94    Nebr. 

820  821,    822,    1588,    1654 

H.    E.    Spencer    Co.    v.     Papach,     103 

Iowa    513  1863 

Hess  V.  Clark,  11  Mo.  App.  492  460 

V.  Dean,  66  Tex.  663       1846,  1849,  1862 

V.  Final,  32  Mich.   515  1496 

V.  Trigg,   8   Okla.   286  83 

Hesseltine  v.   Hodges,   188  Mass.  247   1635 

Hesser  v.  Brown,  40  Wash.   688 

244,    267,    273,    275,    329,    330 
Hester  v.   Frary,   99   111.   App.    51 

855,  865a,  863 

V.  Gairdner,    128   Ga.    531  292,    325, 

346,  352,  352a,  355,  367a,  379 

V.  Hunnicutt,    104   Ala.   282  153 

Hetfield  v.   Newton,  3   Sandf.  Ch.    (N. 

Y.)    564  1494 

Heth  V.  Cocke,  1  Rand.  (Va.)  344 

866,  1421 
Hetherington  v.  Clark,  30  Pa.  St.  393 

523,    550 
Hetterick  v.  Porter,  20  Ohio  Cir.  Ct. 

110  104 

Hetzel  V.  Barber,  69  N.  Y.  1  541 

V.  Easterly,   96   App.   Div.    (N.  Y.) 

517  835b 

Hetzell    V.    Barber,    6    Hun     (N.    Y.) 

534  896 

Heuisler   v.    Nickum,    38    Md.    270 

468,   469,  472 
Heuser  v.  Sharman,  89  Iowa  355  987 

Hewell  V.   Coulbourn,   54   Md.    59 

481a,  805,   814 

Hewes  v.    Bickford,   49   Maine   71  697 

V.  Dehon,   3    Gray    (Mass.)    205  923 

V.  Wiswell,   8   Maine  94  544,   590 

Hewitt  V.   Cox,  55  Ark.  225 

666,    1067,    1693 
V.  Dean,  91   Cal.   5 

359,    1179b,    1182,    1182a,    1606 


Hewitt 

V.  Huling,    11    Pa.    St.    27  164a 

V.  Loosemore,   9   Hare   449 

565,    566,    571,    572,    588 
V.  Montclair  E.   Co.,  25   N.  J.    Eq. 

392  1350,    1442 

V.  Nanson,  28  L.  J.    (Ch.)   49  1572 

V.  Northup,  9  Hun  (N.  Y.)   543       1231 
V.  Powers,    84    Ind.    295  460 

V.  Price,   204   Mo.    31  1668,    167C 

V.  Rankin,  41  Iowa  35 

119,    123,  459,   710 
V.  Templeton,    48    111.    367  936 

V.  Walters,    21    Idaho    1  _  1587 

V.  Watertown  Steam  Engine  Co.,  65 

111.  App.  153  439 

Hewlett  V.  Davis,  3  Edw.  (N.  Y.)  338    1636 
Hewson-Herzog  Sup.    Co.   v.   Cook,    52 

Minn.    534  609 

Hexter   v.    Urwitz,    6   Tex.    Civ.    App. 

580  316 

Hey  V.  Schooley,  7  Ohio,  Part  II,  49  1675 
V.  Bruner,    61   Pa.    St.    87  439 

Heyder   v.    Excelsior   Bldg.    &c.    Assn., 

42   N.  J.   Eq.   403  605,  966,  967 

Heydle    v.    Hazlehurst,    4    Bibb    (Ky.) 

19  1594 

Heyer    v.    Deaves,    2    Johns.    Ch.    (N. 
Y.)     154  1608,    1633 

V.  Pruyn,   7   Paige    (N.    Y.)    465 

1201,    1202,    1204,    1214c 
Heyman  v.  Babcock,  30  Cal.  367  1667 

v.  Beringer,    1    Abb.    N.    Cas.    (N. 

Y.)    315  964b 

V.  Lowell,  23   Cal.    106  1402,   1442 

Heyward  v.  Judd,  4  Minn.  483       1051,  1548 
H.    F.    Cady    Lumber    Co.      v.     Miles 

(Nebr.).    147    N.    W.    210  487,    609 

Hiatt  v.  Goblt,  18  Ind.  494  1454 

V.  Parker,    29    Kans.    765  166,    388 

V.  Renk,    64   Ind.    590  1465 

Hibberd  v.  Bovier,  1  Grant  Cas.   (Pa.) 
266  465,    538,    557 

v.  Smith,  50  Cal.   511  1720 

V.  Smith,    67    Cal.    547  85 

Hibernia    Nat.    Bank    v.    Gragard,    109 
La.    677  904 

V.  Smith,    27    La.    Ann.    59  1688 

Hibernian    Banking   Assn.    v.    Commer- 
cial  Nat.   Bank,    157    111.    524 

164a,  324,  1193,  1207 
Hibernia  Sav.  &c.  Soc.  v.  Behnke,  121 
Cal.    339  1670,    1672 

V.  Boyd,    155    Cal.    193  1587 

V.  Brittan,  20  Cal.   App.    531 

1576,    1663 
V.  Cochran,    141    Cal.    653 

585,   1324,  1375a,  1412,  1514 
V.  Dickinson,   167  Cal.   616 

1507a,    1712,    1713 
V.  Farnham,  153   Cal.   578  525 

V.  Herbert,    53    Cal.    373        1404,    1414 
V.  Kain,    117    Cal.    478  1590,    1609 

V.  Lewis,    117   Cal.    577  585,    1663 

V.  London    &c.    Fire    Ins.    Co.,    138 

Cal.    257  1436,    1610 

V.  Thornton,  109  Cal.  427  1424 

Hibernia   Sav.    Soc,   v.    Wackenreuder, 

99   Cal.    503  1414 

Hibblewhite  v.   M'Morine,  6  M.  &  W. 

200  90 

Hibbs  V.  Union  Cent.  Life  Ins.  Co.,  40 

Ohio    St.    543  548 

Hichens  v.  Kelly,  2   Sm.  &  G.  264       1384 

Hickey  v.    Behrens,   75   Tex.   488  1849 

V.  Richards,  3  Dak.  345  787,  1789 

Hicklin  v.  Marco,  56  Fed.  549 

1097,   1098,   1100,   1480 


GENERAL   TABLE    OF    CASES 


1035 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3, 


1443-1940.] 


Hicklin 

V.  Marco,   46    Fed.    424  1126,    1128 

Hickman   v.    Green,    123    Mo.    165 

560,  561 
V.  Hoffman,  11  Tex.  Civ.  App.  605 

557     597 

V.  Machin,  4   H.    &  N.   716  '    776 

V.  Perrin,   6    Cold.    (Tenn.)    135 

505,    508,    524 

V.  Quinn,  6  Yerg.    (Tenn.)    96  315,  335 

Hickox    V.    Lowe,    10    Cal.    196        66a,    70, 

72,  261,  267,  278a,  279 

Hicks  V.  Bingham,  11  Mass.   300 

776,    907,    1093 
V.  Elwell,   129   111.   App.    561 

743,  1190,  1600 
V.  Farmers'  Ins.  Co.,  71  Iowa  119  422 
V.  Hamilton,  144  Mo.  495  752,  755a,  760 
V.  Hicks    (Tex.    Civ.    App.),    26    S. 

W.    227  538 

V.  Hicks,  5  Gill  &  J.   (Md.)   75 

264,  711 
V.  Jennings,  4  Woods  (U.  S.)  496  1492 
V.  Jennings,  4  Fed.  855  838,  1506 

V.  McGarry,    38    Mich.    667  761c 

V.  Porter,    38   Tex.    Civ.    App.    334    583 
V.  Texas  Loan  &c.  Co.,  51  Tex.  Civ. 

App.   298  138a 

V.  Turck,    72    Mich.    311  164 

Hickson    Lumber    Co.    v.    Gay    Lumber 

Co.,  150  N.   Car.  281  149,   153,  157 

Hicksville  &c.  R.  Co.  v.  Long  Island  R. 

Co.,    48   Barb.    (N.    Y.)    355  1496 

Hidden  v.   Jordan,   21   Cal.    92        164a,   331 

V.  Jordan,   28   Cal.   301  1127,   1129 

V.  Kretzschmar,  37  Fed.  465       139,  802a 

Hiern  v.   Mill,   13   Ves.    114 

538,   553,   571,   583 
Hiester  v.   Green,   48  Pa.   St.   96  196 

V.  Maderia,    3    Watts    &    S.     (Pa.) 

384  268 

Higbee  v.  Daeley,  15  N.  Dak.  339  1922 

Higgenbottom  v.  Benson,  24  Nebr.  461  1902 
Higginbotham  v.   Barton,   11  Ad.  &  El. 

307  •  16,   777 

Higgins,  Ex  parte,  3  De  G.  &  J.  33       862 
Higgins   V.    Chamberlin,    32    N.    J.    Eq. 
566  689,  1658 

V.  Deering  Harvester  Co.,   181   Mo. 

300  115 

V.  Dennis,   104  Iowa  605  471,   575 

v.  Evans,    188   Mo.    627  760a 

V.  Habertsraw,   76   Miss.   627 

1149,  1189,  1513 
V.  Jamesburg  Mut.  Bldg.  &c.  Assn., 

67  N.  J.  Eq.  525  814,  833 

V.  McDonald,    17    Cal.    289  841 

V.  Manson,    126    Cal.    467 

162,  179,  186,  187 
V.  Peterson,  64  111.  App.  256  1663a 
V.  Scott,  2  B.  &  Ad.  413  1203,  1204 
V.  West,    5    Ohio    554  1553 

V.  York  Buildings  Co.,  2  Atk.   107 

667,   1020 
Higginson  v.   Mein,   4   Cranch    (U.   S.) 

415  1194 

Higgs   V.    Hanson,    13   Nev.   356  1382 

High    v.    Fifth    Nat.    Bank,    97    Mich. 

502  707 

V.  Hoffman,    129    Ala.    359  18 

Higham  v.  Harris,  108  Ind.  246      743,  1621 

V.  Vanosdol,    125    Ind.    74  610 

Highland   Land   &c.    Co.    v.   Audas,    33 

Ky.  L.  214  1442b,   1616 

Highstone   v.    Franks,   93    Mich.    52       1193 
Higley  v.   Bank,  26  Ohio   St.   75  633 

Higman   v,    Humes,    127   Ala.   404 

604a,   927,  942,  929 

65 — Jones  Mtg. — ^Vol.  III. 


Higman 

v.  Humes,    133   Ala.    617 

1070,    1095,   1102 
V.  Stewart,    38    Mich.    513  1481 

Hildreth    v.    James,    109    Cal.    299  674 

Hile  v.  Davison,  20  N.  J.   Eq.  228 

1502,  1815 
Hiles  V.   Atlee,    80  Wis.   219  520 

v.  Atlee,    90    Wis.     72  493 

V.  Brooks,    105    Wis.    256  1365 

V.  Coult,    30    N.    J.    Eq.    40  1621 

V.  Moore,    15    Beav.    175        1523,    1525 
Hill   V.    Ahern,    135    Mass.    158  627 

V.  Aldrick,   48    Minn.    73 

473a,    487,    609 
V.  Alexander,   2   Kans.   App.   251 

786,    1578 
V.  Banks,    61     Conn.    25  344,    351 

V.  Barre  Nat.  Bank.  56  Vt.  582  633 

V.  Beebe,     13    N.     Y.     556        924,    927a 
V.  Boyland,    40    Miss.    618  1383 

V.  Butler,   6   Ohio   St.   207  1502 

V.  Cole,    84    Ga.    245  192,    472 

V.  Denton,    74   Ark.    463  1654 

V.  Downs,    9    Ky.    L.    767  198 

V.  Edmonds,  5  De  G.  &  S.  603 

1099,   1422 

V.  Edwards,    11    Minn.    22  244,   246, 

254,  264,  808 

V.  Eldred,    49    Cal.    398  176,    358 

V.  Farmers'   &c.    Nat.    Bank,    97   U. 

S.  450  428,  429,  436,  444,  447 
V.  Gettys,  135  N.  Car.  373  610,  624 
V.  Grant,  46  N.  Y.  496  241,  244,  268 
V.  Grant  (Tex.),  44  S.  W.  1016  510 
V.  Gregory,  64  Ark.  317  1207,  1793a 

V.  Grigsby,    32    Cal.    55  189 

V.  Gwin,  51  Cal.  47  144,  675a,  693 

V.  Harding,   130  U.    S.   699  1231 

V.  Helton,    80    Ala.    528  950 

V.  Henry,  17  Ohio  9  1174 

V.  Hewett,   35   Iowa  563  1118 

V.  Hill,    59    Vt.    125  1565 

V.  Hillman,    6    Lea    (Tenn.)    715      1358 
V.  Hite,  79  Fed.   826  460 

V.  Hite,   86   Fed.    268  66 

V.  Hooke,    116    N.    Y.    299        345,    842 
V.  Hoover,   5    Wis.    354 

1641,   1670,    1675 
V.  Howell,  36  N.  J.   Eq.  25 

577,  1624,  1627,  1631 
V.  Huntress,   43    N.    H.   480  351 

V.  Johnston,   29    Pa.    St.    362  1693 

V.  Jordan,    30    Maine    367  773 

V.  La   Crosse   &c.    R.    Co.,    11    Wis. 

214  155 

V.  McCarter,   27   N.   J.   Eq.  41 

523,    530,    723,    1621,    1625 
V.  McNichol,  76  Maine  314 

515,  516,  524,  538,  540,  557,  559 
V.  Meeker,    23    Conn.    592  1482 

V.  Minor,  79  Ind.  48  853,  865 

V.  More,    40    Maine   515  394,  808, 

812,  1239,  1260,  1266,  1678 
V.  Murray,    56    Vt.    177  552,    573 

V.  Nash,    73    Miss.    849  1885 

V.  National  Bank,  97  U.  S.  450 

1609,    1618 
V.  Nelms,   86   Ala.   442  95 

V.  O'Bryan,    104    Ga.    137  679 

V.  Payson,    3    Mass.    559 

673,  674,  1052,  1093 
V.  Pettit,  23  Ky.  L.  2004  1638,  1672 
V.  Pixley,   63   Barb.    (N.   Y.)    200 

848,    852 
V.  Reifsnider,    39    Md.    429  1808 

V.  Rixey,    26    Grat.    (Va.)    72 

463,    465 


1036 


GENEEAL   TABLE   OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


TTJIl 

V.  Robertson,  24  Miss.  368  38,  58,  667 
V.  Saunders,  115  Va.  60  318,  335,  1093 
V.  Sewald,  53   Pa.    St.   271  432,  436e 

V.  Smith,  2  McLean   (U.  S.)   446 

665,    1229 
V.  Taylor,   22   Cal.   191  lOSlb 

V.  Townley,  45   Minn.    167 

358,    1414,    1717 
V.  Viele,   128  111.  App.   5  293,  335 

V.  Welsh,    1    Ohio    Dec.     (Reprint) 

367  1373 

V.  Wentworth,  28  Vt.  428 

429,   442,   444,   446 
V.  West,  8  Ohio  222  679,  972 

V.  White,   1   N.   J.    Eq.   435  1064 

V.  Yarborough,    62    Ark.    320  610 

Hillary  v.   Waller,    12   Ves.    239  1195 

Hiller  V.  Jones,  66  Miss.  636  586,  590 
V.  Nelson    (Ky.),    118    S.    W.    292 

1067,    1088 

Hillhouse  v.   Dunning,    7   Conn.    139        265 

V.  Pratt,    74    Conn.    113  473a,    536 

Hilliard    v.     Allen,     4     Cush.     (Mass.) 

532  1118 

V.  White    (Tex.    Civ.    App.),   31    S. 

W.    553  1359 

Hillman  v.   Sturaph,  Wils.    (Ind.)   285 

989,   990 
V.  Young,    64     Ore.     73  817 

Hillock     V.     Frizzle,     10     N.     Brunsw. 

655  336 

Hills  V.  Bearse,  9  Allen  (Mass.)  403  772a 
V.  Eliot,  12  Mass.  26  678,  787,  824 
V.  Loomis,    42    Vt.    562 

317,  323,  328,  339 

Hilt  V.   Griffin,   77   Kans.    783  296 

Hilton  V.  Bissell,  1  Sandf.  Ch.  (N.  Y.) 

407  743,  1887 

V.  Catherwood,    10    Ohio    St.    109        941 

V.  Lothrop,  46  Maine  297 

1098,    1099,   1100,   1424 
V.  Meier,   257   111.    500  1151a 

V.  Otoe  County  Nat.  Bank,  26  Fed. 

202  1709,    1710 

V.  Woodman,  124  Mich.  326  805 

Hilton's  Appeal,   116  Pa.   St.   351    478,   785 
Himrod  v.  Oilman,  147  111.  293 

817,  835a,  838,  843 

Hinchman  v.  Anderson,  32  Wash.  198  1363 

V.  Cook,   45    Wash.    490  244,    264 

V.  Emans,   1   N.  J.   Eq.   100  848 

V.  Stiles,  9  N.  J.  Eq.  454 

666,  866,  1421,  1693 

V.  Town,    10    Mich.    508  524,    531 

Hind  V.   Poole,   1  Kay  &  J.   383  1790 

Hinds  V.  Allen,  34  Conn.  185  824a,  1355 

V.  Ballou,  44  N.  H.  619       468,  470,  789, 

808,   812,  848,   859,  869,  877,   1678 

V.  Mooers,    11    Iowa   211 

606,  822,   1699,  1700 

■V.  Pugh,    48    Miss.    268  460 

Hine  v.    Bowe,   114   N.   Y.   350  627 

V.  Dodd,    2    Atk.    275  548 

V.  Myrick,    60    Minn.    518  761 

V.  Robbins,  8  Conn.   342  517 

Hiner  v.   Whitlow,  66  Ark.   121       644,  745 

Hines  v.   Ament,  43    Mo.   298  453 

V.  Perkins,  2   Heisk.    (Tenn.)    395 

189,    198 
V.  Union  Savings  Bank  &c.  Co.,  120 

Ga.   711  617 

V.  Ward,    121    Cal.    115  740,    848 

Hinkle  v.  Champion,  42  N.  J.  Eq.  610 

1709,    1719 
Hinkley  v.  Wheelwright,  29   Md.   341     711 
Hinkley    &c.     Iron    Co.    v.     Black,     70 
Maine  473  436 


Hinrichs  v.   Brady,   23    S.   Dak.   250       911 
Hinson   v.   Adrian,    86    N.    Car.    ^1 

1395,  1425,  1436 
V.  Brooks,  67  Ala.  491  1805 

V.  Gammon,    61    Fla.    641  1404 

V.  Partee,      11      Humph.      (Tenn.) 

587  250,  315 

Hinton  v.   Citizens*  Mut.   Ins.   Co.,  63 
Ala.   488  1679 

V.  Hall,   166   N.   Car.  477  1898 

V.  Hicks,    156    N.    Car.    24 

468,  471,  541 
V.  Leigh,  102  N.  Car.  28  539,  575,  1675 
V.  Moore,   139  N.   Car.  44  65a 

V.  Pritchard,   107  N.   Car.   128 

279a,  310,  335 

V.  Pritchard,    120    N.    Car.    1  1771 

v.  Winsor,  2  Wyo.  206  1366 

Hipp  V.  Huchett,  4  Tex.  20  1600,  1780 

Hippee  v.    Pond,   77   Iowa  235       959,   964 

Hippesley  v.  Spencer,  5  Madd.  422         684 

Hirsch  v.   Graves  Elev.   Co.,   53   N.   Y. 

S.    664  436c 

V.  Livingston,    3    Hun     (N.    Y.)    9 

1413,    1645 
Hiscock  V.  Phelps,  49  N.  Y.  97 

119,    120,    460 
Hiser    v.    Hiser,    13    Montg.    Co.    Rep. 

49  575 

Hitch  V.   Bailey,   115   Ga.   891  467 

Hitchcock  v.  Fortier,  65   111.  239 

679    1121,  1656 
V.  Harrington,    6    Johns.     (N.    Y.) 

290  666,    701 

V.  Merrick,    15    Wis.    522 

78a,    359,    796,    796a,    1606a 

V.  Merrick,  18  Wis.   357       77,  714,  805 

V.  Nixon,    16    Wash.    281  848,    873 

V.  U.    S.    Bank,    7    Ala.    386  1322, 

1383,    1414,    1444,    1542 

Hitchman  v.  Walton,  4  M.  &  W.  409    455 

Hitt  V.  Holliday,  2  Litt.    (Ky.)   332         1069 

v.  Pickett,    91    Ky.    644  189,    198 

Hitz  V.   Jenks,    123    U.    S.    297 

^     ,  110,   500,   1521 

V.  Jenks,   16  App.   D.   C.   530 

1329,    1869,    1872,    1915 
V.  National  Metropolitan  Bank,  111 

U.    S.    722  465 

Hoadley  v.  Hadley,  48  Ind.  452 

84,   501,  607 

Hoag    v.    Howard,    55    Cal.    564  464 

V.  Parr,   13   Hun    (N.   Y.)    95  897 

v.  Rathbun,  1  Clarke  (N.  Y.)   12         888 

V.  Sayre,    33    N.    J.    Eq.    552  465 

V.  Starr,    69    111.    365  926,    715 

Hoagland  v.  Green,  54  Nebr.  164        84,  501 

V.  Lowe,  39  Nebr.  398       473a,  609,  687 

V.  Way,   35    Nebr.    387  1600 

Hoare  v.   Peck,   6   Sim.    51  1173 

Hobart  v.   Abbot,   2   P.    Wms.   643 

1100,  1374 
V.  Frisbie,    5    Conn.    592  665 

V.  Sanborn,   13    N.    H.   226 

27,  42,  58,  702,  1289,  1295 
Hobbs  V.  Frazier,  61  Fla.  611  1232 

V.  Fuller,  9  Gray  (Mass.)   98 

1257,  1265,  1271 
V.  Harvey,   16  Maine  80  470 

V.  Lippincott    (N.   J.    Eq.),   23    Atl. 

955  1602 

V.  Rowland,    136    Ky.    197  297 

Hobday  v.  Peters,  28  Beav.  349  1878 

Hobe   v.    Swift     58    Minn.    84  1924 

Hobgood  V.  Schuler,  44  La.  Ann.  537 

877,   945 

Hobson  V.  Bell,  2  Beav.  17  1867 

V.  Edwards,   57   Miss.    128  201 


GENEEAL   TABLE    OE    CASES 


1027 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Hobson 

V.  Gorringe,    1   Ch.   182  444 

V.  Hobson,  8  Bush   (Ky.)   665     112,  114 

T.  Roles,    20    N.    H.    41     789,    804,   808 

Hochgraef  v.  Hendrie,  66  Mich.   556    1653 

Hochmark   v.    Richler,    16    Colo.    263 

650,    651 
Hockenhull  v.   Oliver,  80   Ga.  89  458 

Hocker  v.   Reas,    18   Cal.   650  1077 

Hockett  V.   Burns,  90   Nebr.    1 

77,    1175a,    1179 
Hocking   v.    Virginia   F.    &c.    Ins.    Co., 

99   Tenn.    729  406 

Hockley  v.   Bantock,   1   Russ.   141  183 

Hockman    v.    Thuma,    68    Kans.    519        597 
Hocknell  v.   Sheley,   66  Kans.   357  928 

Hod  V.   Easton,   2   Giff.   692  1125 

Hodder  v.   Ruffin,   1  Ves.   &  B.   544       1648 
Hodgdon    v.    Davis,    6    Dak.    21 

634,    1182a,    1352a,    1633,    1862 
V.  Heidman,    66    Iowa    645 

703,  1211,  1414,  1717 
V.  Naglee,  5  Watts  &  S.  (Pa.)  217 

956,    1620 
V.  Shannon,    14   N.    H.    572 

66a,   70,  353,   1241 
Hodge  V.  Amerman,  40  N.  J.  Eq.  99 

586,    587,   591 

V.  Brown,   81    Ga.    276  633 

V.  Hudson,    139    N.    Car.    358     786,    787 

V.  Weeks,    31    S.    Car.    276        260,    314 

Hodgen   V.    Guttery,    58   111.    431 

475,    527,    1048,    1064,    1395 
Hodges   V.    Copley,    11    Heisk.    (Tenn.) 
332  'l613 

V.  Gill,   9  Baxt.    (Tenn.)   378  1792 

V.  Phelps,  65  Vt.   303  761c 

V.  Roberts,    74    Te.x.    517  198 

V.  Tennessee    Marine    &c.    Ins.    Co., 

8   N.   Y.   416  309.   398,  423 

V.  Walker,    76    App.    Div.    (N.    Y.) 

305  1397,    1401 

V.  Winston,     94    Ala.     576        538,     595 

Hodge's  Appeal,  84  Pa.  St.  359      822,  1701a 

Hodgkins    v.    Montgomery   County   Ins. 

Co.,   34   Barb.    (N.   Y.)    213  560 

V.  Wright,    127    Cal.    688  250,   324 

Hodgman  v.  Hitchcock,  15  Vt.  374 

926,    948 

Hodgson  V.   Bell,  7  T.   R.   93  769 

v.  Butts,  3  Cranch   (U.  S.)    140  494 

v.  Lovell,  25   Iowa  97  518 

V.  Shaw,   3    Myl.    &  K.    183  882 

V.  Wood,    2    H.    &    C.    649  769 

Hodle  V.  Healey,  1  V.  &  B.  536  1172 

v.  Healey,  6  Madd.  117  1166 

Hodson   v.    Eugene   Glass   Co.,    156   111. 

397  610,  838 

V.  Treat,  7  Wis.  263         675a,  676,  1048, 

1395,  1406,  1412,  1619,  1654 

Hoeck  V.  Greif,  142  Cal.   119  683 

Hoeffler  \.   Westcott,   15   Hun   (N.  Y.) 

243  683,  1484 

Hoeldke  v.  Horstman  (Tex.  Civ.  App.), 

128  S.  W.  642  763a 

Hoellworth     v.     McCarthy,     93     Nebr. 

246  626 

Hoes  V.  Boyer,  108  Ind.  494 

474,  1465,  1473 
Hod  v.  Burd,  17  N.  J.  Eq.  201  136,  1483 
Hoffacker  v.  Manufacturers'  Nat.  Bank, 

75  Md.  xiv  481a,  956 

Hoffman  v.  Anthony,  6  R.  I.  282 

1829,  1840,  1843,  1844,  1852 
v.  Blume,  64  Tex.  334  538,  597 

V.  Burke,  21  Hun   (N.  Y.)    58  1612 

V.  Gosnell,   75    Md.    577       458,  513,  597 


Hoffman 

V.  Harrington,   33   Mich.   392       36,  808, 
1144,  1195,  1889,  1902,  1922 
V.  McCracken,  168  Mo.  337  1670 

V.  Mackall,  5  Ohio  St.   124 

62,  281,  501,  504,  506 
V.  Meyer,  6  Kans.  398  1688 

V.  Molloy,   91   Mo.   App.  367  926a 

V.  Noble,  47  Mass.  68  559 

V.  Risk,  58  Ind.   113  878 

V.  Ryan,  21  W.  Va.  415       56,  244,  246, 
265,  266,  271,  274,  319,  328 
V.  Strohecker,    7   Watts   (Pa.)    86       555 
Hoffmaster   v.    Black,    78    Ohio    St.    1 

820,  896 
Hoff's  Appeal,  24  Pa.  St.  200  752,  762 
Hogaboom  v.   Flower,  67  Kans.  41  1210 

Hogadone    v.    Grange    Mut.    Fire    Ins. 

Co.,  133  Mich.  339  502 

Hogan  v.  Duke,  20  Grat.   (Va.)  244 

1776,   1813,  1816,  1820 
v.  Hensley,    22   Ark.    413  652a 

V.  Jaques,   19  N.  J.  Eq.  123  308 

V.  Kurtz,  94  U.   S.  773  720 

V.   Stone,  1   Ala.  496  1127 

Hogarty    v.    Lynch,    6    Bosw.    (N.    Y.) 

138  326,  335 

Hogdon  V.  Shannon,  44  N.  H.  572  343 

Hogel  V.   Lindell,   10  Mo.   483  282,  304 

Hogg  V.  Longstreth,  97  Pa.  St.  255         1080 
Hoggatt    V.     Wade,    10    Smed.    &    M. 

(Miss.)    143  576 

Hogle  V.  Lowe,   12  Nev.  286  119 

Hoglund   V.   Royal   Trust  Co.,    159    III. 

App.   390  293,  335,  1069 

Hogsett  V.   Ellis,  17  Mich.  351         777,  778 

Hohman's  Appeal,   127  Pa.   St.  209  467 

Hoile  V.   Bailey,   58  Wis.  434  162,   164a, 

167,  264,  265,  320,  332,  750 

Hoit  V.    Russell,    56    N.    H.    559       89,  500, 

559,  1861,  1876,  1877,  1879,  1898 

Hoitt  V.  Webb,  36  N.  H.  158  787 

Holbrook   V.    American    F.    Ins.    Co.,    6 

Paige    (N.  Y.)    220  .  1496 

V.  American  Ins.  Co.,   1   Curtis   (U. 

S.)   193  418,  423 

V.  Baloise    F.    Ins.     Co.,    117    Cal. 

561  413b 

V.  Bliss,  9  Allen  (Mass.)   69 

718,  1276,  1277,  1296,  1309,  1313 
V.  Chamberlin,   116  Mass.   155 

121,  127,  439,  441 
V.  Colburn,    6   Rich.    Eq.    (S.    Car.) 

289  842 

V.  Debo,   99   111.   372  528 

V.  Dickensen,    56    111.   497  527 

V.  Finney,   4   Mass.    566  244,  470 

V.  Green,  98  Maine  171       692,  702,  780 
V.  Thomas,  38  Maine  256  1262 

V.  Worcester    Bank,    2    Curtis    (U. 

S.)   244  500,  1084 

Holcomb  V.  Campbell,  42  Hun  (N.  Y.) 
398  917 

V.  Holcomb,  2   Barb.    (N.   Y.)    20 

1439,  1440,  1589 

V.  Holcomb,   11  N.  J.  Eq.  281  1635 

V.  Thompson,  50  Kans.  598  738 

Holcombe  v.  Richards,  38  Minn.  38         1786 

Holcroft   V.    Hunter,    3    Blackf.    (Ind.) 

147  556 

Holden  v.  Brimage,  72  Miss.  228  497 

V.  Butler,    173    Mich.    116  586 

V.  Dunn,   144  111.   413        740,  1584,  1693 
V.  Garrett,   23   Kans.    98  464,  465 

V.  Gilbert,  7  Paige  (N.  Y.)  627         1496 
V.  Gilbert,  7   Paige   (N.   Y.)   208 

1180,  1496 
V.  Pike,   24   Maine  427  848,  1621 


1028 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Holden 

V.  Sackett,    12    Abb.    Pr.     (N.    Y.) 

473  1619,  1646.  1654,  1662 

V.  Stickney,    2    McArthur    (D.    C.) 

141  1774,  1775 

V.  Trust  Co.,  100  U.  S.  72  1141 

Holden    Land    &c.    Co.    v.     Interstate 
Trading  Co.,  87  Kans.  221 

342,  1039,  1049,  1093a 
Holdridge  v.   Sweet,  23   Ind.    118 

1371,  1377,  1427 
Holdsworth    v.    Shannon,    113    Mo.    508 

1675,  1909 
Holien  v.  Slee,  120  Minn.  261  302 

Holiman  v.  Hance,  61  Ark.   115 

677,  1207,  1225 
Holladay  v.  Holladay,  13  Ore.  523  644 

V.  Rich,  92  Nebr.  91  835b 

V.  Wilhs,    101   Va.   274 

260,  265,  318,  335 
Holland  v.  Baker,  3  Hare  68       1099,  1398 
V.  Brown,  140  N.  Y.  344      591,  595,  597 
V.  Citizens'  Sav.  Bank,  16  R.  I.  734 

792,  865a,  1086, 
1797,  1801,  1802,  1804 
V.  Commissioners,    15    Mont.    460        39a 
V,  Cruft,   3   Gray    (Mass.)    162  799 

V.  Frock,  2  Posey  Unrep.  Cas.  566        52 
V.  Hogdson,  L.  R.  7  C.  P.  328 

444,  445,  448,  687 
V.  Holland,    131    Ind.    196 

1414,  1430,  1421 
V.  Mutual  Fertilizer  Co.,  8  Ga.  App. 

714  901 

V.  Sampson,  4  Sad.  (Pa.)  164  1182a 

V.  Webster,  43   Fla.   85  500 

Holland  Banking  Co.  v.  See,   146  Mo. 

App.    269  874 

Holland  Trust  Co.  v.  Consolidated  Gas 
&c.  Co.,  85  Hun  (N.  Y.)  454  1524 

V.  Hogan,   17  N.   Y.  S.  919     1635,  1668 
Hollenback  v.    Shoyer,    16   Wis.   499 

966,  969 

Hollenbeck    v.    Donnell,    29    Hun     (N. 

Y.)   94  1521,  1522,  1530 

V.  Stearns,    73    Iowa    570  842,  964 

V.  Woodford,   13   Ind.   App.    113         349 

Holley  V.  Curry,  56  W.  Va.  70       65a,  166 

V.  Still,  91   S.   Car.  487  564 

Holliday  v.   Arthur,   25   Iowa    19 

250,  295,  335 
V.  Cromwell,   26   Tex.    188  488 

V.  Franklin   Bank,    16    Ohio    533 

465,  474,  539 
V.  Lowry  Banking  Co.,  92  Ga.  675     633 
Holliger  v.  Bates,  43  Ohio  St.  437 

1425,  1427 
Hollingsworth    v.    Campbell,    28    Minn. 
18  1343 

V.  Chaffe,  33   La.   Ann.   547  149 

V.  Detroit,   3   McLean    (U.    S.)   472 

651,  653,  1141 
V.  Johns,    92    Ga.    428  627 

V.  Koon,   117  111.  511  1111,  1107 

V.  McDonald,    2    Har.    &   J.    (Md.) 

230  521a 

V.  North  American  Deposit  &c.  Co., 

97   Ga.   391  1447a 

V.  Thompson,   5    Har.    (Del.)    432        463 

Hollinshead  v.  Stuart,  8  N.  Dak.  35       964 

HoUis    V.    Covenant    Bldg.    Assn.,    104 

Ga.    318  1493 

V.  Hollis,    84    Maine    96  1240 

V.  Smith,  9  111.  App.    109  1545 

Hollister  v.  Buchanan,  11   S.  Dak.  280 

1709a 
V.  Dillon,  4  Ohio  St.  197  665,  953,  1229 
V.  Donahoe,  11  S.  Dak.  497  1145,  1321 
V.  Mann,  40  Nebr.   572  1662 


Hollister 

v.  Strahon,   23    S.    Dak.    570 

755a,   758,  762 
V.  York,  59  Vt.  1  1198,  1201 

Holloway  v.   Sherman,  12  Iowa  282        1321 
Holly  Mfg.  Co.  V.  New  Chester  Water 

Co.,  48   Fed.   879  429,  431,  436 

Holm  V.  Wust,  11  Abb.  Pr.  (N.  S.)  (N. 

Y.)    113  148 

Holman  v.  Bailey,  3  Mete.    (Mass.)    55 

886,  888,  889,  892,  946,  1093 
V.  Ketchum,    153    Ala.    360  18 

V.  Patterson,  29  Ark.  357     173,  190,  583 
Holmes,   In  re,  79  App.   Div.    (N.  Y.) 

264  309,  335 

Holmes    v,    Abrahams,    31    N.    J.    Eq. 
415  65 

V.  Bacon,  28   Miss.    607  987 

V.  Bell,  2  Beav.  298  1519 

V.  Boyd,  90  Ind.   332  1383 

V.  Buckner,  67  Tex.   107     467,  541,  560 
V.  Bybee,   34  Ind.    262  1396,  1425 

V.  Crummett,   30   Minn.   23  1823a 

V.  Deppert,    122    Mich.    275  586 

V.  Dewey,    66    Kans.    441  74 

V.  Drew,  16  Hun  (N.  Y.)  491  399 

V.  Fisher,    13   N.    H.   9  1252 

V.  French,    70    Maine    341 

817,  1280,  1309,  1312 
V.  Fresh,  9  Mo.  201  258,  266,  276,  335 
V.  Gardner.   50   Ohio    St.    167  827a 

V.  Grant,  8  Paige   (N.  Y.)   243 

244,  258,  262,  266, 
272,  279a,  309,  326,  335 
V.  Hinkle,  63  Ind.  518  1334 

V.  Holmes,   3   Paige    (N.   Y.)    363       666 
V.  Holmes,   44   111.    186  332 

V.  Holmes,  9  N.  Y.  525  901 

V.  Holmes,   129  Mich.  412  482 

V.  Holmes,  86  N.  Car.  205  574 

V.  Holt,  90  Kans.   774  779 

V.  Hull,   50   Nebr.    656  82 

V.  Hutchins,   38   Nebr.   601  609 

V.  McGinty,   44   Miss.   94  817 

V.  Martin,   123   Mich.   155  103 

V.  Matthews,    3    Eq.   450  281 

V.  Morse,    50    Maine    102  681,  1127 

V.  Newman,   68  Kans.  418  513 

V.  Powell,  8  De  G.,  M.  &  G.  572       586 
V.  Rhodes,   1   B.  &  P.  638  769 

V.  Smythe,    100   111.   413  638 

V.  Stix,    104  Ky.   351  460 

V.  Stout,  10  N.  J.   Eq.  419 

548,  557,  586,  591,  593 
V.  Taylor,  48  Ind.  169  1334,  1367,  1444 
V.  Turner's     Falls    Co.,     142     Mass. 

590  703,  808,  812,  1678,  1902 

V.  Turner's   Falls   Lumber   C:o.,    150 

Mass.  535  703,  789,  826,  827, 

1211,    1211a,   1295,   1787,  1857 
V.  Warren,    145    Cal.   457 

258,  260,  265,  267,  288 
V.  Williams,  177  111.  386  827 

Holmes   Lumber   Co.,    In    re,    189    Fed. 

178  486 

Holmquist  v.   Gilbert,   41    Colo.    113 

138,    4545a 
Holridge  v.  Gillespie,  2  Johns.  Ch.   (N. 

Y.)   30  1039,  1046 

Holroyd    v.    Marshall,    10    H.    L.    Cas. 

191  152 

Holsman    v.    Boiling    Spring    Bleaching 

Co.,    14    N.   J.    Eq.    335  345 

Hoist    V.    Burrus,    79    Ga.    Ill  464 

Holsworth  V.   Shannon,  113  Mo.  508     1915 

Holt  V.   Agnew,   67   Ala.    360  103 

V.  Babcock,    63    Vt.    634  697 

V.  Baker,    58    N.    H.    276         604a,    605, 

877a,  926a.  927a 


6EN-EEAL   TABLE   OE    CASES 


1029 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Holt 

V.  Creamer,   34   N.   J.    Eq.    181  627 

V.  Henley,     193     Fed.     1020  153 

V.  Henley,  232  U.  S.  637  444,  436d 
V.  Knowlton,  86  Maine  456  662a,  823 
V.  Moore,    37   Ark.    145  500 

V.  Rees,   44   111.    30  889 

V.  Rees,    46    111.    181  783 

V.  Rust-Owen  Lumber  Co.,  2  Nebr. 

(Unoff.)    170  1347 

Holt  County  Bank  v.  Tootle,  25  Nebr. 

408  142,  146 

Holten  V.  Board  of  Comrs.,  55  Ind.  194  877 
Holthausen,  Ex  parte,  L.  R.  9  Ch.  722 

177,  184 
Holtheide  v.  Smith,  24  Ky.  L.  2535  297 
Holton  V.   Bowman,   32   Minn.    191  1118 

V.  Meighen,    15    Minn.    69 

164a,   264,   279,    1146 
Holway  v.  Oilman,  81  Maine  185  822 

Homan  v.  Helman,  35  Nebr.  414  1600 

Home  V.    Bank    (Tex.   Civ.   App.),   122 

S.   W.   430  906 

Home   Bldg.    Assn.    v.    Clark,    43    Ohio 

St.   427  46,    539 

Home  Bldg.   &a   Assn.   v.   McKay,  217 

111.   551  643 

Home  Fire  Ins.  Co.  v.  Fitch,  52  Nebr, 

88  74,   1590 

Home   Ins.    Co.    v.    Elwell,    111    Mich. 
689  1201 

V.  Marshall,   48   Kans.   235 

411,  418,  420 
Home  Inv.  Co.  v.  Clarson,  15  S.  Dak. 

513  877 

Home   L.    Ins.    Co.    v.    O'Sullivan,    136 

N.  Y.  S.  105  773,  1413,  1536 

Home  Nat.  Bank  v.  Waterman,  134  111. 

461  741,   742 

Homer  v.  Savings  Bank,  7  Conn.  478     387 
V.  Schonfeld,  84  Ala.  313  1618 

Home    Sav.    &    Loan   Assn.   v.    Mason, 

127    Mich.    676  1051 

Home  Sav.   Bank  v.  Bierstadt,   168  111. 

618  874c,  874d,  945 

Home    Sav.    &c.    Assn.    v.    Burton,    20 

Wash.    688  369 

Home  Sav.  &c.  Co.  v.  District  Ct.,  121 

Iowa   1  1535 

Homes  Ins.  Co.  v.  Jones,  45  How.  Pr. 

(N.   Y.)    498  1636,   1642,   1644 

Homestead  Land  Co.  v.  Becker,  96  Wis. 
206  126c,  431,  436b,  445 

V.  Joseph    Schlitz   B.    Co.,   94    Wis. 

600  1670 

Homcepathic  Mut.  L.  Ins.   Co.  v.  Mar- 
shall,   32    N.    J.    Eq.    103 

106,  497,  500,  874,  957 
V.  Sixbury,  17  Hun  (N.  Y.)  424 

1425,    1675 
Honaker  v.  Jones,  102  Tex.  132       192,  194 
V.  Shough,    55    Mo.    472        1678,    1902 
Hone  V.   Fisher,  2   Barb.   Ch.    (N.   Y.) 

559  678,   807,   1540 

Honore  v.  Bakewell,  6  B.  Mon.   (Ky.) 
67  576 

V.  Hutchings,    8    Bush    (Ky.)    687 

244,  246,  265,  273 
V.  Lamar  F.   Ins.   Co.,   51   HI.  409 

397,  409,  411,  418,  420 
V.  Wilshire,    109    111.    103 

787,    813,    1333 
Hoock  V.   Sloman,    155   Mich.    1 

1343,   1612,  1641,  1670 

Hood  V.   Adams,   124  Mass.   481  769a, 

953,    1892,    1897,    1903,   1906,    1920 

V.  Adams,  128  Mass.  207  1879,  1914 

V.  Baker,  165  Ind.  562  1004 


Hood 

V.  Baker,  165  Ind.  562  1004 

V.  Blair      State      Bank,      3      Nebr. 

(Unofl.)    432  1233 

V.  Brown,   2   Ohio  266  99,  503 

V.  Fahnestock,    1   Pa.    St.   470  589 

V.  Fahnestock,  8  Watts  (Pa.)  489 

557,    562 
V.  Hammond,  128  Ala.  569  198 

V.  Phillips,    3    Beav.    613  857 

Hoodless  V.    Reid,    112    111.    105 

1181,    1182a,    1821,    1915 
Hoogland   v.    Watt,    2    Sandf.    Ch.    (N. 

Y.)     148  866,    1421 

Hook   v.    Bolton,    199    Mass.    244  429a 

Hooker  v.  Austin,  41  Mass.   717 

1808,  1809,  1813 
V.  Burr,  137  Cal.  663  966a,  1088,  1324 
V.  Burr,    194    U.    S.    415  1321 

V.  Nichols,    116   N.    Car.    157  539 

V.  Olmstead,   6   Pick.    (Mass.)    481      729 
Hooks  V.    Brown,   62   Ala.   258  '117 

Hoole  V.  Attorney-General,  22  Ala.  190 

583,    676,    707 
Hooper,   Ex  parte,   1    Mer.    7 

179,    181,    183,    947 
Hooper  v.  Birchfield,  138  Ala.  423    804,  808 
V.  Castetter,    45    Nebr.    67        1615,    1646 
V.  Central  Trust  Co.,   81   Md.   559 

198,    468 
V.  De  Vries,   115   Mich.  231  524 

V.  Henry,    31    Minn.    264  848 

V.  McDade,    1   Cal.   App.   733  1709a 

V.  Stump,  2  Ariz.  262 

1322b,    1723a,    1777b 
V.  Williams,    75    Md.    734  847 

V.  Wilson,   12  Vt.   695  54,  669 

Hoopes  V.  Bailey,  28  Miss.   328 

267,  326,   1095 
Hoopeston  Bldg.  Assn.  v.  Green,  16  111. 

App.    204  489,    515 

Hoose  V.    Prescott   Ins.    Co.,   84   Mich. 

309  426a 

Hoots  V.  Williams,   116  Ala.   372  1899a 

Hoover  v.  Bouffleur,  74  Wash.  382 

244,  258,  264,  318a,  324,  335 
V.  Donally,  3  Hen.  &  M.  (Va.)  316  555 
V.  Johnson,    47    Minn.    434  1051 

v.  Wheeler,   23    Miss.    314  609 

Hope  V.  Blair,  105  Mo.  85  582 

V.  Booth,   1   Parn.   &  Ad.   498  1619 

V.  Johnston,    28    Fla.    55  509 

V.  Liddell,    21    Beav.    183  578 

V.  Seaman,    119   N.    Y.    S.    713  1679 

V.  Shevill,    137   App.    Div.    (N.    Y.) 

86  1394,    1442b 

Hope  F.  Ins.  Co.  v.  Cambrelling,  1  Hun 

(N.    Y.)    493  565 

Hopewell     v.     Cumberland     Bank,     10 

Leigh    (Va.)    206  726 

Hopewell  Mills  v.  Taunton  Sav.   Bank, 
150   Mass.    519  429,    429a, 

436,  436c,   444,  449 
Hopkins   v.    Crittenden,    10   Tex.    189 

74,    1141 
v.  Delaney,   8   Cal.    85  499 

v.  Ensign,   122   N.   Y.    144  1677 

V.  Frey,  64  Hun   (N.  Y.)   213 

1442c,    1679 
V.  Frey,    2    Gill    (Md.)     359  866 

v.  Garrard,  7  B.  Mon.    (Ky.)   312       597 
v.  Hopkins,    1    Atk.    581  1401 

V.  McLaren,  4  Cow.   (N.  Y.)   667       583 
v.  Sanders,    172    Mich.    227  713 

V.  Stephenson,  1  J.  J.  Marsh.  (Ky.) 

341  1127 

V.  Ward,  1.2  B.  Mon.   (Ky.)    185 

1368,    1381,    1431,    1435 


1030 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663 j  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Hopkins 

V.  Warner,   109   Cal.    133  741,   748, 

758,    759,    760,    761e,    1713 

V.  Watts.  27  Ga.  490  292 

V.  Wiard,    72    Cal.    259        1616,     1618 

V.  Wolley.  81  N.  Y.  77      575,  1621,  1654 

Hopkins'   Mfg.    Co.    v.    Aurora   F.    &c. 

Ins.    Co.,    48    Mich.     148  408,    422 

V.  Ketterer,    237    Pa.    285  835b 

Hopkinson   v.   Rolt,   9    H.    L.    C.    514     371 

Hopler  V.  Cutler   (N.  J.   Eq.),  34  Atl. 

746  468 

Hoppe  V.  Hoppe  (Cal.),  36  Pac.  389     1441 
Hopper  V.  Calhoun,  52  Kans.  703 

738,    748,    750 

V.  Hopper,    79    Md.    400  1857 

V.  Jones,    29    Cal.    18  288,    335 

V.  Parkinson,   5    Nev.   233  470,  473 

V.  3isco,    5    N.    J.    Eq.    343  1578 

V.  Smyser,    90    Md.    363  258,    259, 

260,  281,  299,  324,   1621 

V.  Williams,    95    Md.    734  837,    847 

Hoppes  V.    Cheek,   21   Ark.    585  1873 

V.  Hoppes,    123   Ind.    397  1629 

Hoppin    V.    Doty,    22    Wis.    621  1048 

V.  Doty,    25    Wis.    573        547,    587,    597 

V.  First    Nat.    Bank,    25    Nev.    84        951 

Hoppock  V.  Conklin,  4  Sandf.  Ch.   (N. 

Y.)  582  1675,  1676 

V.  Johnson,  14  Wis.  303    560,  563 

V.  Ramsey,  28  N.  J.  Eq.  413 

848,  870,  871,   1439 
V.  Shober,    69    N.    Car.    153  463 

Hopson  V.  Mtnsi  Axle  &c.  Co.,  50  Conn. 

597  827,   1374,  1375,  1377 

Horacek  v.    Keebler,    5   Nebr.    355  623 

Horbach  v.    Boyd,   64   Nebr.    129  598 

V.  Hill,  112  U.  S.  144 

258,   260,   278,  285 

V.  Porter,  154  U.  S.  549  586 

V.  Tyrrell,   48  Nebr.    514  497 

Hord  V.   James,   1    Overt.   201  1554 

Horkan  v.   Nesbitt,   58  Minn.   487  642a 

Horlock  V.   Smith,   1   Coll.   Ch.   287 

1139,    1140 
Hormann   v.    Hartmetz,    128   Ind.    353      624 
V.  Hodges,   L.   R.    16   Eg.    18  1765 

Horn  v.  Bates  (Ky.),  114  S.  W.  763 

271,  1231a 
V.  Bennett,    135    Ind.    158 

606,  822,  1699,  1939 
V.  Broyles    (Tenn.    Ch.),    62    S.    W. 

297  67 

V.  Indianapolis  Nat.  Bank,  125  Ind. 

381  436c,   1051c,  1096,  1334 

V.  Jones,   28   Cal.    194  1404,    1411 

V.  Keteltas,  46  N.   Y.   60S         265,  272, 

279     309     322     340 

V.  Volcano  Water  Co.,  18  Cal'.  14l'l663 

Hornbeck    v.    Mutual    Bldg.    Assn.,    88 

Pa.    St.    64  500 

Hornby  v.    Cramer,   12   How.   Pr.    (N. 

Y.)  490  896,  1087,  1751, 

1845,    1850,    1854 

V.  Matchain,    16    Sim.    325  1123b 

Home    V.    Mullis,    119    Ga.    534  1067 

V.  Seisel,   92    Ga.    683  463,    1218 

V.  Smith,    105    N.    Car.    322  444 

Horner  v.  Corning,  28  N.  J.  Eq.  254 

1611,   1616,   1675 

V.  Scott    (Pa.),    89    A.    555  608 

V.  Webster,    33    N.    J.    L.    387  614 

V.  Zimmerman,    45    111.    14        1545,    1587 

Horr  V.  Herrington,  22  Okla.   590 

1064,    1353a,    1579,    1646,    1688a 
Horrigan  v.  Wellmuth,  77   Mo.   542 

714,  1080,  1134 
Horseman  v.  Todhunter,  12  Iowa  230     474 


Horsey  v.  Hough,  38  Md.  130 

1641,    1866,    1870,    1909,    1915 
Horsley  v.   Garth,  2   Grat.    (Va.)   471 

504,  505,  508,  510 
V.  Hilburn,  44  Ark.  458  679 

Horstman  v.   Gerker,   49   Pa.   St.   282 

48,  791,  813,  831,  834,  842 
Horton  v.  Barlow,  108  Ala.  417  992 

V.  Bloedorn,  37   Nebr.   666  121 

V.  Columbian     Bldg.     &c.     Soc,     8 

Ohio   Dec.    169  497 

V.  Cutler,  28  La.  Ann.   331       605,  1008 
V.  Davis,  26   N.   Y.  495  744,  1491 

V.  Haines,   23    Okla.    878 

1353a,  1442b,  1474 
V.  Ingersoll,   13   Mich.   409  714,  1440 

v.  Kelly,  40  Minn.   193  875,  1632 

v.  McCoy,   47   N.   Y.   21  102b 

V.  Maffitt,   14  Minn.  289  868,  949a 

v.  Maine,    22    R.    I.    126  1807b 

V.  Murden,  117  Ga.  72     251,  331,  1052a 
Horvitch  V.    Eaton,   51    Pa.    Super.   Ct. 

251  722 

Hosack  V.   Darman,  44  Tex.    154  583 

Hoschke  v.  Hoschke,  42  Misc.   (N.  Y.) 

125  513 

Hosford  V.   Germania  F.  Ins,   Co.,  127 
U.  S.  399  399 

V.  Johnson,    74   Ind.    479 

1070,  1075,  1084,  1129,  1135,  1425 
V.  Nichols,  1  Paige  (N.  Y.)  220 

661,  663,  936,  1373,  1511 
Hosie  V.  Gray,  71  Pa.  St.  198  1180,  1355 
Hoskin  V.  Woodward,  45  Pa.   St.  42 

429,  435,  453,  687,  694 

Hoskins  v.  Cole,  34  111.  App.  541  349 

V.  Hoskins,   27    Ky.    L.    980  276,  324 

V.  Hutchings,  37  Ind.  324  1421 

V.  Rochester  Sav.  Assn.,   133   Mich. 

505  134a 

V.  Wall,  77  N.  Car.  249  192 

Hosmer  v.  Campbell,-  98  111.  572 

1621,  1624,  1857,  1898,  1899a 
V.  Carter,   68   111.    98  '  137 

V.  Sargent,   8  Allen    (Mass.)    97 

1873,  1874 
Hospes  V.  Almstedt,  13  Mo.  App.  270     848 
V.  Almstedt,  83   Mo.  473  870 

Hostetter  v.  Alexander,  22  Minn.  559 

480,  791,  838,  839 
Hotchkiss  V.  Clifton  Air  Cure,  4  Keyes 

(N.   Y.)    170  1439,  1672,  1683 

Hotel  Co.  V.  Wade,  97  U.  S.  13       127,  643 
Hotson  V.  Wetherby,  88  Wis.  324  521 

Hottenstein  v.  Lerch,  104  Pa.   St.  454 

546,  587,  589 
Houbie  v.  Volkening,  49  How.  Pr.   (N. 

Y.)  169  893,  896,  897 

Houck  V.  Adams,  98  N.  Car.  519  1145 

Houfes  V.  Schultze,  2  III.  App.  196 

501,  534,  535,  607 
V.  Schultze,    2    Bradw.     (111.)     196 

84,  503 
Hough    V.   M.tm  L.    Ins.    Co.,   57   111. 
318  874c 

V.  Bailey,   32   Conn.   288 

345,  349,  1196.  1198,  1204,  1469 
V.  Doyle,  8  Blackf.  (Ind.)  300  1181 
V.  Horsey,  36  Md.   181  745,  1494 

V.  Osborne,   7  Ind.    140 

606,  804,  814,  822,  1699 
Houghton  V.  Allen,  75  Cal.  102  136 

V.  Burden,   228   U.    S.    161  643 

V.  Burnham,   22   Wis.    301  505,  508 

V.  Kneeland,  7  Wis.  244  1414 

V.  Mariner,  7  Wis.  244  1412 

V.  Rogan,   17  Tex.   Civ.   Apo.   285        201 
"    W.    (Pa.) 


Houk   V.    Foley,   2    Penr. 
245 


842 


GENERAL   TABLE    OE    CASES 


1031 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Hoult  V.  Donahue,  21  W.  Va.  294  556 

Hounshell  v..  Clay  F.  &c.   Ins.  Co.,  81 

Ky.  304  113,  771,  772 

Hourtienne  v.  Schnoor,  33  Mich.  274       500 

House  V.  Carr,  185  N.  Y.  453  1813a 

V.  Lockwood,  40  Hun  (N.  Y.)  532    1551 

V.  Peacock,  84  Conn.   54  1189 

Houseman  v.   Bodine,   122   N.  Y.   158 

84S,  945 
V.  Girard  Mut.  B.  &c.  Assn.,  81  Pa. 

St.    256  519,  560,  562 

Houser  v.  Lament,  55  Pa.  St.  311 

164a,  244,  246,  264, 
312,  323,  331,  339 
Housman  v.  Wright,  50  App.  Div.  606 

1641,  1669a,  1670 
Houston,  In  re,  2  Ont.  84  533 

Houston  V.  Building  Assn.,  80  Miss.  31 

1876,  1876a,  1877,  1885,  1886 
V.  Curran,  101  III.  App.  203  101 

V.  Curran,  201   111.   442  1186 

V.  Houston,  67  Ind.  276 

468,  469,  470,  536,  1621 
f.  Nord,    39    Minn.    490 

1175,  1635,  1887 
V.  Timmerman,  17  Ore.  499  583,  584 
V.  Williamson,    81   Ala.    482  1420 

Houston  Ice  &c.  Co.  v.  Henson  (Tex), 

93  S.  W.   713  574 

Houston  Land  &c.  Co.  v.  Hubbard,  37 

Tex.   Civ.  App.   546  502 

Houston  Oil   Co.   V.   Bayne    (Tex.   Civ. 

App.),  141   S.  W.   544  557 

V.  Green,  202   Fed.   874  588 

Houzik  V.  Delaglise,  65  Wis.  494  586 

Hovenden    v.    Knott,    12    Ore.    267 

1354,  1589 
Hovey  v.  Blanchard,   13  N.  H.  145         560 
V.  Edmison,    3    Dak.    449  78a 

V.  Hill,  3   Lans.    (N.   Y.)    167 

583,  842,  843 
How  V.    Chesapeake  &c.    Canal   Co.,    5 
Harr.   (Del.)   245  592 

V.  Vigures,   1   Ch.   R.    18  1572 

Howard,    In    re,   207    Fed.    402 

101,  774,  1115 
Howard  v.  Ames,  3  Mete.   (Mass.)   308 

953,  1876,  1911 
V.  Bond,   42    Mich.    131 

1342,  1637a,  1663a,  1666 
V.  Bugbee,   24    How.    (U.    S.)    461 

1051,  1321 
V.  Burns,   73   Minn.   356 

723,  725,  981,  1621 
V.  Chase,  104  Mass.  249  534,  575 

V.  Clark,   71   Vt.  424 

530,  848,  855,  870,  967,  969 
V.  Davis,   6   Tex.    174  1876,  1882 

V.  Farley,     19    Abb.     Pr.     (N.    Y.) 

126  652 

V.  Fulton,    79   Tex.    231  1837,  1838 

V.  Gresham,   27   Ga.   347 

841,  889,  979,  1331 
V.  Handy,  35   N.   H.   315 

1241,  1243,  1258,  1262 
V.  Harris,  1  Vern.  33  1041,  1063,  1067 
V.  Hatch,   29    Barb.    (N.    Y.)    297 

1751,  1838,  1893,  1904 
V.  Herman,  9  Tex.   Civ.  App.   79 

193,    198 
v.  Hildreth,  18  N.  H.   105 

915,  1192,  1194,  1241 
v.  Houghton,  64  Maine  445 

33,  702,  718,  719,  861 
v.  Howard,  3  Mete.  (Mass.)  548  889 
V.  Howard,  112  Va.  566  103 

V.  Iron  &c.  Co.,  62  Minn.  298  166,  1396 
V.  Johnson,  69  Tex.  655  1414 


Howard 

V.  La  Crosse  &c.  E.  Co.,  Fed.  Cas. 

No.    6760  1537 

V.  North,   5   Tex.   290  874a 

V.  Priest,    5    Mass.    582  123 

V.  Railway  Co.,   101   U.   S.   837  1064 

V.  Robbins,   170   N.   Y.   498 

736  793  1523 
V.  Robinson,  4  Cush.  (Mass.)'  119*  35 
V.  Ross,   5   111.   App.   456  814,  820 

V.  Schmidt,  29  La.  Ann.    129 

606,  822a,  1702 
V.  Schwartz,     22     Tex.     Civ.     App. 

400  1683a 

V.  Shaw,    10   Wash.    151  479 

V.  Thornton,    50    Mo.    291        1862,  1873 
Howard  F.  Ins.  Co.  v.  Bruner,  23  Pa. 

St.    50  422 

Howard   Ins.   Co.   v.   Halsey,  4  Sandf. 
(N.    Y.)     565        523,  530,  548,  552,  562, 
574,  578,  723,  728,  982,  1621,  1624 
Howard  Mut.  Loan  &c.  Assn.  v.  Mcln- 

tyre,  3  Allen   (Mass.)    571  474,  1292 

Howards  Sav.  Inst.  v.   Essex  Bldg.  &c. 

Assn.    (N.  J.   Eq.),  46  Atl.   223  988a 

Howat  V.   Howat,   101   111.  App.    158 

342a,  808 

Howatt  V.  Green.  139  Mich.  289  586 

Howe,  In  re,   1  Paige   (N.  Y.)    125  163 

Howe  V.  Austin,  40  La.  Ann.  323      267,  823 

V.  Carpenter,   49    Wis.    697 

320,  332,  342c,  977 
V.  Chittenden,  1   Vt.  28  707 

V.  Courtney,  32  Ky.  L.  711  164a 

V.  Freeman,    14    Gray    (Mass.)    566 

149,  152,  156 
V.  Hunt,   31    Beav.   420  776 

V.  Lemon,    37    Mich.    164 

1591,  1709a,  1718 
V.  Lewis,   14  Pick.    (Mass.)    329 

675,  889,  905,  945 
V.  Powell,  40  La.  Ann.  307  488 

V.  Russell,  36   Maine   115  250,  298 

V.  Thayer,   49   Iowa   154  515,  520 

V.  Towner,   55    Vt.    315  1462 

V.  White     (Ind.    App.),    67    N.    E. 

203  605 

V.  Wilder,    11    Gray    (Mass.)    267 

355,  833,  1281 
V.  Woodruff,    12    Ind.    214  868 

Howell  V.  Anderson,   66  Nebr.   575       920a 
V.  Brewer  (N.  J.),  5  Atl.  137  465 

V.  Bush,    54    Miss.    437  926,  927a 

V.  Denton  (Tex.),  68  S.  W.  1002  589 
V.  Griffiths  (N.  J.).  22  Atl.  928  103 
V.  Hester,  4  N.  J.  Eq.  266  1675,  1676 
V.  Howell,  29   N.   Car.   491  470 

V.  Leavitt,   95    N.    Y   .617  669,  673 

V.  McAden,   94   U.    S.   463  1610 

V.  McCrie,    36    Kans.    636  83a,  500 

V.  Mills,   53   N.  Y.  322  1670,  1676 

V.  Pool,  92  N.  Car.  450  1606,  1876 
V.  Price,    1    P.    Wms.    291  3,  677 

V.  Ripley,  10  Paige  (N.  Y.)  43 

1516,  1524,  1536 
V.  Schenck,  24  N.  J.  L.  89  780,  1658 
V.  Wheeler,  108  Mo.  1  950 

Howells  V.  Hettrick,  13  App.  Div.   (N. 

Y.)  366  457,  511 

Howell,  Succession  of,  121  La.  955       1606 
Howenstein  v.  Barnes,  5  Dill.   (U.  S.) 

482  1606 

Hower  v.  Erwin,  221  Mo.  93  957 

Howland  v.  Blake,  97  U.   S.  624 

279a,  321a,  323,  335,  625 
V.  Donehoo,    141    Ga.    687 

1331,  1616,  1672 
V.  Shurtleff,  2  Mete.    (Mass.)  26 

915,  916,  1144,  1194,  1195,  1198 


1033 


GENEHAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Howlett  V.  Garner,  50  S.  Car.  1  1681 

V.  Thompson,  1  Ired.  Eq.  (N.  Car.) 

369  555,  556 

Hows   V.    Butterworth    (Tenn.),    62    S. 

W.    1114  582 

Howser  v.  Cruikshank,  122  Ala.  256 

733,  1055,  1621 
Howze  V.   Dew,   90  Ala.    178  14,  706 

Hoxie  V.   Carr,   1   Sumn.   173 

552^  555,  569,  709 
Hoxsie  V.  Providence  Mut.  F.  Ins.  Co., 

6  R.  I.  517  406a 

Hoy   V.    Allen,   27    Iowa   208  464,  467 

V.  Bramhall,    19   N.   J.    Eq.    563 

523,  530,  548,  723,  738,  845, 
945,  982,  1620,  1624,  1625,  1631,  1711 
Hoye    v.    Bridgewater,    134    App.    Div. 
(N.  Y.)   255  774,  1115 

V.  Burford,    68    Ark.    256 

346,  379,  915 
Hoyle  V.   Cazabat,  25   La.  Ann.  438 

877    888 
V.  Page,   41    Mich.    533  651,'  653 

V.  Plattsburg  &c.   R.   Co.,   51    Barb. 

(N.   Y.)    45  152,  154,  452 

V.  Plattsburgh  &c.  R.  Co.,  54  N.  Y. 

314  1635 

Hoysradt  v.  Holland,  50  N.  H.  433         1380 
Hoyt  V.   Bradley,  27   Maipe  242       388,  395 
V.  Bridgewater   Copper   Mining  Co., 

6  N.  J.  Eq.  253  634 

V.  Dimon,  5   Day   (Conn.)  479  528 

V.  Doughty,  4  Sandf.  (N.  Y.)  462     130a 
V.  Pass,   64   Wis.    273  242 

V.  Hoyt,    8   Bosw.    (N.    Y.)    511 

479,  547,  548 
V.  Institution   for    Savings,    110   111. 

390  642,  642a,  652a,  922 

V.  Taques,   129  Mass.  286  129 

V.  Jones,   31   Wis.    389  585 

V.  Martense,    16   N.    Y.   231 

827,  870,  1059,  1374,  1375 
V.  Pawtucket  Inst,  for  Savings,   110 

111.    390  1855,  1915,  1922 

v.  Schuyler,    19    Nebr.    652  582 

V.  Shelden,  3   Bosw.    (N.  Y.)   267       553 
v.  Smith,  4  Wash.    St.   640  1607 

V.  Thompson,  19  N.  Y.  207 

127,  483,  823,  1383a 

Hubback  v.  Ross,  96  Cal.  426  129 

Hubbard    v.    Ascutney    Mill    Dam    Co., 

20   Vt.   402  792,  1063 

V.  Bagshaw,    4    Sim.    326  436,  446 

V.  Callahan,  42  Conn.  524  74,  1141 

v.  Chappel,   14   Ind.   601  1503 

V.  Cheney,    76  Kans.   222  296 

V.  Cummings,  1  Maine  11  104,  105 

V.  Draper,   14   Nebr.    500  1611a 

V.  Ensign,  46  Conn.  576  749,  751 

V.  Gurney,  64   N.   Y.  467  461 

V.  Harrison,  -38   Ind.   323  804,  817 

V.  Hubbard,   12  Allen   (Mass.)   586     391 

V.  Jarrell,  23  Md.   66 

1618,  1740,  1857,  1861,  1915 
V.  Jasinski,  46   111.    160 

958,  1447a,  1807d,  1815 
V.  Knight,   52    Nebr.   400  523,  575 

V.  LeBarron,   110   Iowa  443  877 

V.  Lydecker,  78  Misc.    (N.   Y.)   80 

725,  767,  1691a 
V.  Mo.  Valley  L.  Ins.  Co.,  25  Kans. 

172  1196,  1198,  1207 

V.  Mulligan,    13    Colo.   App.    116 

153,  177,  679 
V.  Norton,    10   Conn.    422  68 

V.  Ogden,    22    Kans.    363  114 


itanje,   5^   Ind.  App 
Ralcliffe,  13  Ky.  L. 


640 


467 


Hubbard 

V.  Savage,  8  Conn.  215 

70,  343,  365,  367,  379,  463,  538 
V.  Shaw,   12  Allen    (Mass.)    120 

1123,  1123b,  1138 
V.  Smith,  2   Mich.   207  ,586 

V.  Stetson,    3    MacArthur    (D.    C.) 

113  290a,  335 

V.  Taylor,  49  Wis.  68     1639,  1670,  1675 
V.  Turner,  2  McLean   (U.   S.)    519 

479,  627,  791,  843 
V.  University  Bank,  125  Cal.  684       1434 
Hubbart  v.  Walker,   19  Nebr.   94  464 

Hubbell  V.  Blakeslee,  71  N.  Y.  63 

846,  856,  944,  945 
V.  Broadwell,  8  Ohio  120  1587 

V.  East    Cambridge   &c.    Sav.    Bank, 

132    Mass.    447  429 

V.  Landrum,  32  S.  Car.  215  58 

V.  Moulson,   53   N.   Y.   225 

13,  14,  673,  674,  715,  716,  1115 
V.  Savings  Bank,  132  Mass.  447  444 
V.  Sibley,   5    Lans.    (N.   Y.)    51 

1147,  1156,  1420,  1751, 
1822,  1852,  1882,  1906 
V.  Syracuse  Iron   Works,    14  N.  'Y. 

S.   345  86 

Hubbell  &c.  Co.    v.  Brickraan,  64  Misc. 

(N.    Y.)     370  817,  824,  841,  842,  844 

Hubble  V.  Vaughan,  42  Mo.  138  467 

V.  Wright,    23    Ind.    322  497 

Hubby  V.    Harris,    68   Tex.    91  272,  316 

Huber  v.   Bossart,   70   Iowa  718  574 

V.  Brown,    243    111.    274  359,  1606 

v.  Crosland,  140  Pa.  St.  575     1635,  1677 

V.  Hess,    191    111.    305      1089,  1090,  1092 

V.  Jennings-Heywood  Oil   Syndicate, 

111    La.    747  84,  1576,  1588 

Hubert  v.  Sistrunk  (Ala.),  S3   So.   819 

258,  264,  265,  266,  279 
329,  331,  1039,  1093 
Huckaba  v.   Abbott,  87  Ala.   409 
.,     ,    ,  345,  348,  374,  376 

Huckabee  v.  Billingsly,  16  Ala.  414  1771a 
Huckenstein  v.  Love,  98  Pa.  St.  518  1442 
Huckms  v.  Straw,  34  Maine  166  664 

Hudgins  v.  Lanier,  23  Grat.    (Va.)  494 

1448,  1638,  1675 
V.  Morrow,   47   Ark.    515 
TT   J,  .  „  .  1323,  1792,  1915 

Hudkins  v.   Cnm,   72  W.  Va.  418 

258,  263,  264,  278,  324,  335,  340,  1095 
V.  Ward,  30  W.   Va.  204  875 

Hudleson    v.    Hutson,     173     111.    App. 

178  1055 

Hudmon  v.  Du  Bose,  85  Ala.  449  151 

Hudnit  V.  Nash,  16  N.  J.  Eq.   550         1439 

Hudson    V.     Glencoe    &c.    Gravel    Co., 

140  Mo.   103  899 

V.  Jones    (Tex.    Civ.   App.),    143    S. 

W.  197  ^    '  586 

V.  Kelly,   70  Ala.   393  1100 

V.  Randolph,  66  Fed.  216     504,  517,  566 

V.  Warner,    2    Harris    &    G.    (Md.) 

„    ,         415  550,  578 

Hudson    Bros.    Com.    Co.    v.    Glencoe 

Sand   &c.    Co.,    140  Mo.    103 
„    ,         „.  871,  889,  892 

Hudson   City   Sav.    Inst.   v.   McArthur, 

8   N.    Y.    W.    Dig.    63  139 

Huebsch  v.   Scheel,  81   111.  281 

456,  527,  756,  855,  870,  871 
Huene  v.  Cribb,  9  Cal.  App.  141  62,  1921 
Huey  V.  Van  Wie,  23  Wis.  613  493 

Huif  V.   Crawford,  89  Tex.   214  582 

V.  Farwell,   67    Iowa   298 
TT  o-     ,         ^      ,  835b,  1620,  1626 

Huffard   v.  Gottberg,  54  Mo.  271 

606,  1699,  1937 


GENERAL   TABLE    OP    CASES 


1033 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Huffman  v.  Cauble,  86  Ind.   591     198,  206 
V.  Cooley,    28    S.    Dak.    475 

586,  587,  588 
V.  Darling,  1S3  Ind.  22  83b,  610,  706 
V.  Western  Mtg.   Co.,   13  Tex.   Civ. 

App.   169  758,  762,  763,  763a 

Huffmond  v.  Bence,   128  Ind.   131  874 

Huggins  V.   Hall,    10  Ala.   283  1388 

Hughes  V.   Blackwell,  6  Jones  Eq.    (N. 

Car.)    73  915 

V.  Bucknell,   8  Car.   &  P.   566  776 

V.  Davis,   40   Cal.    117  244 

V.  Debnam,   53   N.   Car.   127  515 

V.  Delaney,   44   Tex.    529      316,  323,  335 

V.  Edwards,  9  Wheat   (U.  S.)  489 

50,    132,    285,    324,    345,    350,    720, 
915,   1144,   1195,   1198,   1201,   1202, 
1204,   1214c,    1215 
V.  Frisby,  81  111.  188  1459,  1577 

V.  Graves,    1    Litt.     (Ky.)    317  1626 

V.  Griswold,    82    Ga.    299  642,  687 

V.  Hodges,    102   N.    Car.   236 

83a,  138a,  1654 
V.  Johnson,  38  Ark.   285 

827,  906,  908,  1137 
V.  Long,    119   N.    Car.    52  496 

V.  McDougle,    17   Ind.   399  909 

V.  McKenzie,  101  Ala.  415  164a,  331 
V.  Mt.  Vernon  Bank,  4  Ga.  App.  23  463 
V.  Patterson,  23  La.  Ann.  679  1402 

V.  Redus,  90  Ark.   149  587 

V.  Riggs,    84    Md.    502 

1340,  1618,  1641,  1670 
V.  Sheaff,    19   Iowa   335 

258,  265,  267,  278,  279 
V.  Shingle  Co.,  51  S.  Car.  1  439 

V.  Shull,   33    Kans.    127  627 

V.  Swope,    88    Ky.    254  1636 

V.  Thweatt,    57    Miss.    576  1485 

V.  Tone,    1   Mo.    389  492 

V.  Wilkinson,   37   Miss.   482  496 

V.  Williams,    12   Ves.    493  1123 

V.  Winkleman,    243    Mo.    81 

1038a,  1051a 
V.  Worley,   1   Bibb    (Ky.)   200     368,  537 
Hughes  Bros.  Mfg.  Co.  v.  Conyers,  97 

Tenn.    274  636,  1436,  1494 

Suguenin  v.  Basely,  15  Ves.   180  1663 

Huguley    Mfg.    Co.    v.    Galeton    Cotton 

Mills,   94   Fed.    269  774 

Hugunin   V.    Starkweather,    10   III.    492 

924,  926a 
Huiskamp   v.    Moline  Wagon   Co.,    121 

U.    S.    310  122a 

Huitink  V.  Thompson,  95  Minn.  392       479 
Hulbert  v.  Clark,  57  Hun  (N.  Y.)   558 

1206,  1719 
V.  Clark,    128    N.    Y.    295 

205,  1204,  1813a 

V.  McKay,  8  Paige   (N.  Y.)   651       1685 

Huldenby  v.   SpoflForth,   1   Beav.   390       129 

Hulett    V.    Mutual    Life    Ins.    Co.,    114 

Pa.    St.    142  525 

v.  Soullard,    26    Vt.    295  171 

Hulfish  V.  O'Brien,  20  N.  J.  Eq.  230     1502 

Hulin  V.   Stevens,  53  Mich.  93         597,  600 

Huling  v.   Drexell,   7   Watts    (Pa.)    126 

635,  1182a,  1355,  1606 
Hulings  V.   Guthrie,   4   Pa.    St.    123 

464,  465,  466,  538,  557 
v.  Hulings  Lumber  Co.,  38  W.  Va. 

351  204 

Hull  V.  Alexander,  26  Iowa  569 

738,  748,  761,  1712 
V.  Burr,   58   Fla.   432  258,  278 

V.  Diehl,    21    Mont.    71 

456,  479,  814,  817 
V.  Godfrey,  31  Nebr.  204  878 


Hull 

V.  Hayward,   13   S.  Dak.   291 

741,  742,  761a,  762 
V.  Hudson,  9  Del.  Ch.  205  1232 

V.  King,  38  Minn.  349 

356,  1743,  1796,  1835,  1857,  1922 
V.  Louth,   109   Ind.   315  103 

V.  Lyon,  27  Mo.  570  706,  1405,  1411 
V.  McCall,  13  Iowa  467  268,  1052a 

V.  Noble,  40  Maine  459  548,  586,  589 
V.  Pace,  61    Mo.   App.    117  1771 

v.  Schachter     (Tenn.),     53     S.     W. 

1004  1384 

V.  Sullivan,    63    Ga.    126  575 

V.  Vining,    17   Wash.   352  752 

V.  Young,  29  S.   Car.   64 

738,  871a,  849,  951,  1709a 
Hulme  V.  Tenant,  1  Bro.  C.  C.  16  107 
Hulsman  v.  Whitman,  109  Mass.  411  628 
Hultz  v.  Ackley,  63   Pa.   St.   142  500 

Humble   v.    Curtis,    160   111.    193        817,  843 
Humboldt    Bldg.    Assn.    v.    Volmering, 

20  Ky.  L.   899  609 

Humboldt    Sav.    Bank    v.    McCleverty, 

161  Cal.  285  1857,  1859,  1906,  1909 

Humboldt   Sav.    &c.    Soc.   v.    Burnham, 
111    Cal.    343  1469a 

V.  March,    136    Cal.    321  1673 

Hume  V.  Dessar,  29  Ind.  112  1503 

V.  Franzen,    73    Iowa  25  547 

V.  Hopkins,    140  Mo.   65  1895 

V.  Le  Compte  (Tex.  Civ.  App.),  142 
S.   W.    934 

258,  278,  279,  324,  669 

V.  Peploe,   8   East   168  893 

Humes  v.   Higman,   145  Ala.  215     429,  447 

Humiston  v.  Preston,  66  Conn.   579  501 

Hummel    V.     Siddal,    11    Phila.     (Pa.) 

308  813 

Humphrey    v.    Beaumont    Irr.    Co.,    41 
Tex.   Civ.   App.   308  584 

V.  Beckwith,  48  Mich.   151  842 

V.  Buisson,   19  Minn.  221  817 

V.  Finch,   97    N.    Car.    303  734 

v.  Kurd,   29   Mich.    44 

36,  597,  717,  1152,  1158 
V.  Moore,    17    Iowa    193  586 

Humphreys    v.    Danser,    32    N.    J.    Eq. 
220  918,  932,  935 

v.  Harrison,  1  Jac.  &  W.  581  675b,  684 
V.  McKissock,  140  U.  S.  304  142,  157 
V.  Merrill,    52    Miss.    92  465,  466 

V.  Morton,  100  111.  592  653,  822,  1699 
v.  Newman,    51    Maine   40  523 

V.  Snyder,    Morris    (Iowa)    263 

163,  268 
Hungerford  v.  Clay,  9  Mod.  1  783 

V.  Smith,   34   Mich.    300  805,  1469a 

Hunnewell      v.      Goodrich,      3      Cush. 

(Mass.)    469  1679 

Hunsucker  v.    Smith,   49   Ind.    114  1067 

Hunt  V.  Acre,  28  Ala.  580  6644,  1322, 

1396,  1414,  1418,  1442a,  1584 

V.  Allen,  73  Vt.  322     488,  505,  508,  511 

V.  Bay    State    Iron    Co.,    97    Mass. 

279  436,  436a,  436b,  436c,  439 

V.  Belknap,   78   M:iss.   76  1210 

V.  Bowman,   62   Kans.   448  30,  1220 

V.  Bullock,    23    111.    320  452,  452a 

V.  Chapman,   51    N.   Y.    555  1496 

V.  Chapman,    62    N.    Y.    333  1606 

V.  Clark,   6  Dana    (Ky.)    56  538 

V,  Columbian      Insurance     Co.,      55 

Maine   290  1383a 

V.  Dohrs,    39    Cal.    304 

1324,  1577,  1709a 
V.  Dunn,   74   Ga.    120  544,   548,  552 

V.  Ellison,  32  Ala.   173  1675 


1034 


GENERAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Hunt 

V.  Fisher,  29  Fed.  801  1398 

V.  Fownes,  9  Ves.   70  1418,  1606c 

V.  Fox,  5  B.  Mon.   (Ky.)   327  969 

V.  Gray,  35   N.  J.  L.  227  1492a 

V.  Harbor,   80   Ga.    746  201 

V.  Harding,    11    Ind.   245 

1181,  1334,  1777b 
V.  Haven,  52  N.  H.   162  583 

V.  Hunt,    14    Pick.    (Mass.)    374 

428,  703,  779,  789,  808,  812a,  848, 
855,  859,  1211a,  1254 
V.  Hunt,    17    Pick.    (Mass.)    118 

1290,  1292 
V.  Hunt,   38   Mich.    161  97,  99,  552 

V.  Hunt,  67  Ore.    178 

249,  460,  461,  610,  626 
V.  Innis,    2    Woods    (U.    S.)    103 

456,  526 
V.  Insley,    56   Kans.    213  102b 

V.  Johnson,    19    N.   Y.   279  476,  499 

V.  Lewin,  4  Stew.   &  P.    138 

1322,  1542,  1711,  1715 
V.  Luck,    1    Ch.    428  589 

V.  McConnell,   1  T.  B.  Mon.    (Ky.) 

219  1626 

V.  Mansfield,    31    Conn.    488  538 

V.  Maynard,   6  Pick.    (Mass.)   489     1304 
V.  Memphis   Gaslight  Co.,   95   Tenn. 

136  124 

V.  Mullanphy,    1    Mo.    508  435 

V.  Nevers,    15   Pick.    (Mass.).  500        910 
V.  New  England  Mtg.  Security  Co., 

92   Ga.    720  824 

V.  Nolen,  40   S.   Car.   284  1440 

V.  Purdy,  82  N.  Y.  486  1426,  1433 

V.  Rhodes,   1   Pet.    (U.   S.)   1  168 

V.  Rooney,    77   Wis.   258  1100 

V.  Rousmanier,    8    Wheat.    (U.    S.) 

174  1792 

V.  Stiles,   10  N.   H.   466 

606,    720,    952,    1228,    1241,    1257, 
1262,  1264,  1699 
V.  Swayze,  55   N.  J.  L.  33  510 

V.  Whitehead,  19  App.  D.  C.  116 

670,  1329,  1641,  1672,  1675 

Hunter  V.  Clark,  184  111.  158  351 

V.   Coffman,    74   Kans.    308  1152 

V.  Dennis,    112   111.   568  1062,  1158 

V.  Hatch,   45    III.    178 

172,  250,  293,  815 
V.  Hays,  7  Biss.   (U.  S.)   362  669 

V.  Hunter,    50   Mo.   445  341 

V.  Le  Conte,  6  Cow.   (N.  Y.)  728        893 
V.  Maanum,   78   Wis.   656 

261,  279a,  335 
V.  Mellen,    127  Ala.   343 

1668,  1897,  1906 
V.  Shelby  Iron  Co.,  110  Ala.  471  1414 
V.  State  Bank,  65  Fla.  202  523 

V.  Stoneburner,   92    111.    75  548 

V.  Wardlaw,  6  S.  Car.  74  909b 

V.  Watson,   12   Cal.   363       467,  563,  590 
V.  Windsor,   24   Vt.   327  519 

V.  Wooldert,    55    Tex.    433        1889,  1928 
Huntingdon  v.  Huntingdon,  2  Bro.   P. 

C.    1  114 

Huntington  v.   Bobbitt,  46  Miss.   528     1207 

V.  Crafton,   76  Tex.   497  982 

V.  Greenville,    1    Vern.    52  555 

V.  Kneeland,    102   App.    Div.    284 

343,  345,  355,  360 
V.  Kneeland,  105  App.  Div.  629  343 
V.  Kneeland,    187   N.   Y.    563 

325,  346,  364,  365 
V.  Mattfield  (Tex.),  55  S.  W.  361  589 
V.  Meyer,  92  Wis.   557  1720 

V.  Smith,   4    Conn.    235  22,  701 


Huntley  v.  San  Francisco  Sav,  Union, 

130   Cal.   46  591 

Hunton  v.  Wood,  101  Va.  54 

456,  464,  488,  495,  527 
Huntzicker  v.  Dangers,  115  Wis.   570 

953,  1225b,  1671 

Huoncker  v.  Merkey,  102  Pa.  St.  462      312 

Hurck  V.   Erskine,  45   Mo.  484  1703 

Hurd  V.  Callahan,  9  Abb.  N.  Cas.   (N. 

Y.)    374  742 

V.  Case,   32   111.   45  1396,  1911 

V.  Chase,   100  Maine  561     258,  264,  324 

V.  Coleman,  42   Maine   182 

359    901a,    950,    1158,    1258,    1262, 

1266,  1282,  1309,  1312 

V.  Eaton,  28  111.   122  1628 

V.  Ei-zabeth,  41  N.  J.  L.  1  1383a 

V.  Ro"binson,   11   Ohio   St.  232 

70,  162,  343,  344,  350,  352 

Hurford  v.  Harned,  6  Ore.  362  311b 

Hurlbert  v.  T.  D.  Kellogg  Lumber  &c. 

Co.,   115  Wis.  225  320,  322 

V.  Weaver,   24    Minn.    30  473 

Hurley  v.   Cox,  9  Nebr.  230 

1207,  1406a,  1440 
V.  Estes,  6  Nebr.   386 

40,  62,  1207,  1747,  1769 

V.  Hollyday,   35   Md.   469  198 

v.  O'Neill,   26  Mont.   269  594 

V.  Osier,    44   Iowa   642  557 

Hursey  v.  Hursey,  56  W.  Va.  148 

252,  258,  260,  263,  265,  267,  274,  276 

328,  340,  664 

Hursh  v.  Hursh,  99  Ind.  500  1521 

Hurst  V.  Beaver,  50  Mich.   612       301,  342a 

v.  Clifton,  4  Ad.  &  E.  809  9 

V.  Winchester  Bank,  154  Ky.  358       271 

Hurt  V.  Blount,  63  Ala.  327  1462 

V.  Cooper,  63  Tex.   362  597 

V.  Freeman,  63  Ala.   335  1462 

V.  Kelly,   43   Mo.    238  1821 

V.  Stull,  4  Md.   Ch.  391  1608 

Hurtt  V.   Crane,  36  Md.  29  1420 

Hurwitz  V.   Gross,  5   Cal.  App.  614         709 

Hurxthal  v.  Hurxthal,  45  wT  Va.   584 

436b,  1364 
Husheon  v.  Husheon,  71  Cal.  407  288,  329 
Hussey  v.   Fisher,    94  Maine   301 

11,  33,  664,  818,  820,  820a,  889 
v.  Hill,    120    N.    Car.    312 

808,  826,  1787,  1789 
Husted  V.  Dakin,  17  Abb.  Pr.   (N.  Y.) 
137  1687 

V.  Ingraham,    75    N.    Y.    251 

163,  166,  168 
Hustick  V.   Allen,    1    N.   J.   L.    168  939 

Huston  V.  Canfield,  57  Nebr.  345 

264,  305,  355,  444,  667,  670,  771 
V.  Fatka,  30  Ind.   App.   693  1186 

V.  Seeley.  27  Iowa  183  1773 

V.  Stringham,    21    Iowa    36 

1402,  1403,  1404,  1414,  1493,  1494 
Hutaff  V.  Adrian,   112   N.   Car.  259 

1813,  1815 
Hutchings    v.    Clark,   64    Cal.    228 

814,  964b,  989 
V.  Low,   13  N.  J.  L.  246  806,  813 

V.  Hunger,  41  N.  Y.   155     .  964 

V.  Muzzy  Iron  Works,  6  Chicago  L. 

N.  27  1908 

V.  Reinhalter,    23    R.    I.    518 

1926a,  1939 
Hutchins   v.   Carleton,    19   N.   H.   487 

789,  804,  808,  848 
V.  Chapman,    37    Tex.    612  556 

V.  King,    1    Wall.    (U.    S.)    S3 

143,  144,  485 
V.  Masterson,  46  Tex.   551  <'r> 


GENERAL   TABLE   OF    CASES 


1035 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Hutchins 

V.  State    Bank,    12    Mete.     (Mass.) 
„      ,  .    '*21  797,  960 

Hutchinson  v.  Abbott,  33  N.  J.  Eq.  379 

646,  842 
V.  Benedict,    49    Kang.    545  351 

V.  Bramhall,  42  N.  J.   Eq.   372 

^       456,  463,  466,  478,  538,  557,  605 
V.  Crane,    100   111.    269  189 

V.  Dearing,   20   Ala.    798     772,  776,  777 
V.  First   Nat.    Bank,    133    Ind.    271 
k  „     ,  465,  1492b,  1516 

*         V.  Ford,  9  Bush    (Ky.)   318  150 

V.  Hutchinson,   46   Maine   154  388 

V.  Kay,    23    Beav.    413  449 

V.  Massareene,  2  Ball.  &  B.  55         1537a 
V.  Page,    246    111.    71  251,  338 

V.  Patrick,   22   Tex.   318  196 

V.  Rice,    105    La.   474  874d 

V.  Smidt,  4  Nebr.    (Unoff.)   850       1637a 
V.  Swartsweller,   31   N.   J.   Eq.   205 

604a,  926a,  929  932,  971 
V.  Wall,  24  J.  &  S.  (N.  Y.)  104  1647 
V.  Ward,    192    N.   Y.   375  101a 

Hutchison  v.  Flowers,  175  Ala.  651  1663a 
V.  Gill,  91  Pa.  St.  253  616,  683,  845 
V.  Myers,    52    Kans.    290 

1370,  1384,  1769 

V.  Page,   246   111.    71  340 

V.  Yahn,  9  Kans.  App.  837  1616 

Hutson  V.   Wood,  263   111.   376  1654 

Button  V.  Mayne,  3  Jo.  &  Lat.  586       1572 

V.  Moore,    26    Ark.    382  189 

V.  Sealy,  4  Jur.   (N.  S.)  450  1773 

Hutzler  v.  Phillips,  26  S.  Car.   136 

179,  183,  185,  186 
Huxford  V.  Eslow,  S3  Mich.  179  991 

Huxley  v.  Eice,  40  Mich.  73  679,  766 

Huyler  V.   Atwood,   26   N.   J.   Eq.    504 

116,  575,  742a,  750,  752,  753 
Huzzey  v.  Hefferman,   143  Mass.  232 

679,  1654 
Hyatt  V.  Cochran,  69  Ind.  436  526 

V.  Cochran,  37  Iowa  309  279a,  295,  335 
V.  Gallier,    6    La.    Ann.    321  514a 

V.  James,  2   Bush    (Ky.)   463  617 

Hyde  v.  Bennett,  2  La.  Ann.  799  456 

V.  Boyle,    105    Cal.    102  1667 

V.  Dallaway,   2  Hare  528  1149 

V.  Hartford  Fire  Ins.  Co.,  70  Nebr. 

503  400,  829 

V.  Miller,   168  N.   Y.   590  760a 

V.  Warren,   46   Miss.    13 

1773,  1792,  1881,  1882 
Hyde    Park    Terrace    Co.    v.    Jackson 

Bros.  Realty  Co.,  146  N.  Y.  S.  1037    845 
Hyde  Park  Thomson-Houston  Light  Co, 

V.   Brown,   172  111.  329  136,  1620 

Hydraulic  Press  Brick  Co.  v.  Bormans, 

19   Mo.   App.    664  609 

Hyland   v.   Habich,    150   Mass.    112 

367,  382 
V.  Stafford,  10  Barb.  (N.  Y.)  558 

1808,  1899 
H.    Y.    McCord   Co.   V.    Callaway,    109 

Ga.    796  121,  122a 

Hyman  v.   Bayne,  83  111.  256  1207 

V.  Bogue,    135    111.   9  1051,  1333 

V.  Devereux,  63  N.   Car.  624 

355,  817,  924,  1752,  1765, 

1767,  1779,  1801,  1860 

V.  Kelly,  1  Nev.  179,    41,  668,  1220, 

1348,  1521,  1522,  1532 

Hyndman  v.   Hyndman,    19   Vt.    9 

317,  328,  712,  949a,  1045,  1876 
Hynds   Mfg.    Co.   v.    Oglesby   &c.    Gro- 
cery Co.,  93  Ga.   542  1609 
Hynes  v.  Rogers,  Litt.  Sel.  Cas.   (Ky.) 

229  925 

Hyre  v.  Hoover,  3  W.  Va.  11  1801a 


Ibbottson  V.  Rhodes,  2  Vern  Ch.  554     602 
Iberia  Cypress  Co.  v.  Christen,  112  La. 

451  75 

Iddings  V.    Bruen,  4   Sandf.   Ch.    (N. 

Y.)  417  1535 

Ide  V.  Spencer,  50  Vt.  293        1489 

Iglehart  v.  Bierce,  36  III.  133      1392 

V.  Crane,  42  111.  261     523,  530,  577, 

723,  980,  1620,  1621,  1624, 

1628,  1631 

Ijames  v.   Gaither,  93   N.   Car.  358 

-  524     573 
lies  V.  Martin,  69  Ind.  114  1334,'  1734 

Ilgenfritz    v.    Mutual    Ben.    Life    Ins. 

Co.,  81  Fed.  27  964,  964d 

Illinois    Cent.    R.    Co.    V.    McCuUough, 

59   111.    166  597 

Illinois  F.  Ins.  Co.  v.  Stanton,  57  III. 

354  397,    408a 

Illinois  Mut.  F.  Ins.  Co.  v.  Fix,  S3  III. 

151  408 

Illinois  Nat.  Bank  v.  Trustees  of 
Schools,  111   III.  App.    189 

877,  1588,  1064,  1069 
Illinois  Starch  Co.  v.  Ottawa  Hydraulic 

Co.,    125    111.    237  154S 

Illinois   Trust   &c.    Bank  v.    Pacific  R. 

Co.,  117  Cal.   332  1383 

Use  V.   Seinsheimer,   76  Tex.   459  552 

Imler  v.    Imler,   94   Pa.    St.    372  1606 

Immanuel    Pres.    Church,    In    re,    112 

La.    348  84,    502 

Imperial   F.  Ins.  Co.  v.  Bull,   18  Can. 

S.  C.  697  4019 

Importers'  &c.  Nat.  Bank  v.  Littell, 
46  N.  J.   L.   506  633 

V.  McGhees,  88  Ga.  702  883a 

Inches    v.    Leonard,    12    Mass.    379 

915,  916,  1194,  1195 
Incorporated   Soc.  v.  Richards,   1   Dru. 

&  War.  258  1203 

Independent  Bldg.  &c.  Assn.  v.  Real 
Estate  Title  Ins.  &c.  Co.,  156  Pa. 
St.    181  60S 

Independent  Order  &c.  v.  Pegg,  19  Ont. 

Pr.  254  1120b 

Indiana    Bank    v.    Anderson,    14    Iowa 

544  814 

Indiana   B.    &c.    R.    Co.    v.    McBroom, 

114    Ind.    198  548,    592 

Indiana  Mut.   Fire  Ins.  Co,  v.  Coquil- 

lard,    2    Ind.    645  422 

Indianapolis   Brew.   Co.  v.   Behnke,  41 

Ind.   App.   288  114 

Indiana  Yearly  Meeting  v.  Haines,  47 

Ohio    St.    423  116,    758 

Indiana  &c.  R.  Co.  v.  Allen,  100  Ind. 

409  708 

V.  Sprague,   103   U.    S.   756  71 

Ines  V.  Stewart,  36  Mich.  285  1721 

Ing  V.   Brown,   3    Md.   Ch.   521       511,   513 

V.  Cromwell,  4  Md.  31        75,  1340,  1613 

Ingalls   V.   Atwood,   S3    Iowa   283 

274,  324,   328 
V.  Bond,    66    Mich.    338  480,    791 

V.  Morgan,  10  N.  Y.   178 

879,  1620,  1628 
V.  Richardson,      3      Mete.      (Mass.) 

340  1276 

Inge  V.  Boardman,  2  Ala.  331 

729,   1204,   1402,   1414 
Ingell  V.   Fay,   112  Mass.  451  692 

Ingenhuett  v.  Hunt,  15  Tex.  Civ.  App. 

248  461 

Ingersoll  v.  Davis,  14  Wyo.  120     1193,  1366 

V.  Mangam,  24  Hun  (N.  Y.)  202     1442c 

V.  Sawyer,   2   Pick.    (Mass.)    276     1056 


1036 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Ingham  v.  Weed,  116  Cal.  xvi 

813,    829,    1375,    1408 
Ingle   V.    Culbertson,   43    Iowa   265 

1769,  1778,  1822,  1829,  1835, 
1902,  1907 
V.  Jones,  43  Iowa  286 

1835,  18S0,  1859,  1895 
Inglis  V.   Inglis,  2  Dall.    (Pa.)    45  842 

Ingraham    v.    Disborough,    47    N.    Y. 

421  842,  844 

Ingram  v.   Illges,  98  Ala.   511 

245,  246,  286,  1483 
V.  Ingram,  71  III.  App.  497 

748,    760a,    762 

V.  Kirkpatrick,   43   N.   Car.   62  958 

V.  Little,    14    Ga.    173  90 

V.  Smith,  6  Ired.  Eq.  (N.  Car.)  ^7  1107 

Inloe   V.    Harvey,    11    Md.    519  583 

Inman   v.    Parsons,   4    Madd.    271  1455 

Innerarity    v.    Merchants'    Nat.    Bank, 

139   Mass.   332  '     566 

Innes  v.  Linscheid,  126  111.  App.  27 

1614a,   1635,  1659,  1674 
V.  Stewart,    36    Mich.    285 

1342,    1709a,    1721 
Institute  Bldg.   &c.   Assn.  v.   Edwards, 

81    N.    J.    Eq.    359  604a 

Insurance  Co.  v.  Allis,  23  Minn.  337     113 
V.  Barker,  17  App.  D.  C.  205  1329 

V.  Boggs,    121    III    119  642a 

V.  Crane,  25   N.   J.   Eq.  422  643 

V.  Dunn,    167    III.    App.    22  1625 

V.  Hutchings,   100  Ind.   496  762 

V.  Leslie,  47  Ohio  St.  409  670 

V.  Martin,  151  Ind.  209  409,  413 
V.  Miller,  24  Ohio  Cir.  Ct.  667  114 

V.  Nelson,  103  U.  S.  544  500,  625 
V.  Parker,  64  Nebr.  411  1347,  1496 
V.  Reeve,   135    App.   Div.    737  1654 

V.  Sampson,   38    Ohio    St.    672 

398,  422,  1681 
V.  Stinson,   103   U.    S.   25  397 

V.  Truesdell,   10  N.  J.  48  761a 

V.  Woodbury,  45  Maine  447  420 

International  Bank  v.  Bartalott,  11  III. 
App.  620  903 

V.  Bowen,   80   111.    541  947 

V.  Bradley,    19    N.   Y.   245  652a 

V.  Wilkshire,    108    111.    143        870,    871 
International   Bldg.    &c.   Assn.    v.    Bar- 
ker, 16  Tex.  Civ.  App.  476  1807 
V.  Hardy,    86    Tex.    610                      1320 
International  Harvester  Co.  v.  Myers, 

86  Kans.  497  586,  587,  591,  710 

International   Life  Ins.   Co.   v.   Scales, 

27  Wis.  640  504,  520 

International  Kaolin  Co.  V.  Vause,  55 

Fla.    641  1474 

International    Trust    Co.   V.    Davis   &c. 
Mfg.  Co.,  70  N.   H.    118 

126a,  604a,  605,  927a 
Interstate    Bank   v.    Wesley,    178    Ala. 

186  117 

Interstate  Bldg.  &c.  Assn.  v.  Agricola, 
124   Ala.    474  113 

V.  Ayers,  71  111.  App.  529  609 

V.  Ayers,   117   111.   9 

487,   538,  560,  609 
V.  Brown,   128  Ala.   462  638 

V.  McCartha,    43    S.    Car.    72  574 

Interstate    Loan    &c.    Assn.    v.    Stocks, 

124  Ala.  109  117 

Investment  Co.  v.  Law,  62  Kans.  193       1220 
Investment    Registry    v.     Chicago    &c. 

R.  Co.,  212  Fed.  594  1668 

Investment    Securities   Co.    V.   Adams, 
37   Wash.  211  715 


Investment  Securities  Co. 

V.  Bergthold,    60    Kans.    813 

1190,  1196,  1198 

V.  Manwarren,  64  Kans.  636  1198 

Investors'    Syndicate   v.    Letts,    22    N. 

Dak.  452  1441 

V.  Pugh,  25  N.  Dak.  490  1602 

lodence  v.  Peters,  64  Nebr.  425       60,  1070 

Iowa  V.  Foster,  49  Iowa  676  926,  927a 

v.  Mineral  Point  R.  Co.,  24  Wis.  93 

1383,   1392,   1395,   1445,  1476 
Iowa  College  v.  Fenno,  67  Iowa  244        575 
Iowa  Inv.   Co.   v.   Shepard,   8   S.  Dak. 
332  1827 

Iowa   Loan   &c.    Co.   v.    Day,   63   Iowa 
459  1444 

V.  Devall,   63    Nebr.   826         1611a,  1612 
V.  Greenman,  63   Nebr.  268  1611a 

V.  Haller,  119  Iowa  645 

742,  117Sa,  1459 
V.  Holderbaum,  86  Iowa  1  102a,  353 
V.  King,  58  Iowa  598  528,  593,  679 

V.  Kunsch,  156  Iowa  91 

1051,  1070,  1095 
V.  McMurray,  129  Iowa  65  1207 

V.  Mowery,  67  Iowa  113 

462,  743,  751,  1625 
V.  Nehler,  3  Nebr.  (Unoff.)  680 

1612,  1641 
V.  Schnose,  19  S.   Dak.   248  741 

V.  Whistler^  62   Nebr.   698       1611a,  1612 
Iowa  Mortg.  Co.  v.  Shanquest,  70  Iowa 

124  609 

Iowa    Sav.    Bank    v.    Blair,"    56    Kans. 

430  1670 

Iowa  State  Sav.  Bank  v.  Coonrod,  ^1 

Iowa   106  164,  1051 

Iowa  &c.  Land  Co.  v.  Hoag,  132   Cal. 

627  1375a,  1383a 

Ipswich    Mfg.    Co.    V.    Story,    5    Mete. 

(Mass.)   310  919 

Ireland  v.  Abbott,  24  Maine  155  1339 

v.  Woolman,    15    Mich.    253      1590,  1621 
Ireson  v.  Denn,  2  Cox  425  1409 

Irick  v.  Black,  17  N.  J.  Eq.  189       752,  768 
Irion  V.  Yell  (Tex.  Civ.  App.),  132  S. 

W.  69  71,  73,  1333,  1777d,  1790a 

Irish  V.  Antioch  College,  126  111.  474 

1785,  1922 
V.  Sharp,  89  111.  261 

476,  541,  813,  826,  1372,  1377 
V.  Steeves,  154  Iowa  286  295 

Irnham  v.  Child,  1  Bro.  C.  C.  92        ,      284 
Iron  Mountain  Co.  of  Lake  Champlain, 

In  re,  5  Blatchf.  (U.  S.)  320  1233 

Irontott  Land  Co.  v.  Butchart,  73  Minn. 

39  838 

Irvin   V.    Johnson,   44   Tex,    Civ.   App. 

436  316,  335 

v.  Smith,  17  Ohio  226  523 

Irvine  v.   Armstrong,   31   Minn.   216       164 

V.  Muse,  10  Heisk.    (Tenn.)   477         190 

V.  Shrum,  97  Tenn.  259  865,  1204 

Irving  V.  Brownell.  11  111.  402  500 

V.  De  Kay,  10  Paige  (N.  Y.)   319     1496 

Irwin  V.  Bailey,  8  Biss.  (U.  S.)  523         798 

V.  Coleman,  173  Ala.  175 

258,  260,  265,  278,  279,  286 
V.  Davidson,  3  Ired.  Eq.    (N.  Car.) 

311  1125 

V.  Dyke,  114  111.   302  591 

V.  Gay,  3   Neb.    (Unoff.)    153       83a,  470 
V.  Jeifers,  3  Ohio  St.  389  1662 

V.  Longworth,   20  Ohio   581  271 

V.  Marquett,  26   Ind.   App.   383  617 

V.  Washington  Loan  Assn.,  42  Ore. 

105  745 


GEKEEAL   TABLE    OF    CASES 


1037 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  |§  663a-1442c;  3,  §§   1443-1940.] 


Irwin 

V.  Welch,  10  Nebr.  479  495 

V.  West,   50   Fed.  362  927,  929 

Isaacs  V.  Baldwin,  105  N.  Y.  S.  38  76 

V.  Greenberg,  145  N.  Y.  S.  921  773 

V.  Shattuck,  12  Vt.  668  1835 

Isbell  V.  Kenyon,  33  Mich.  63  1636 

Isett  V.  Lucas,  17  Iowa  503  607,  1700 

Ishain  V.   Bennington  Iron  Co.,  19  Vt. 

230  488 

V.  Therasson,  53  N.  J.  Eq.  10  788 

Island   Sav.    Bank   v.    Calvin,   20   E.    I. 

347  1912 

Isler  V.  Koonce,  83  N.  Car.  55     1395,  1414 
Ismon  V.   Loder,   135   Mich.  345  467 

Ison  V.  Kinnaird,  13  Ky.  L.  569 

1611a,   1635,  1670 
Itasca    Investment    Co.    v.    Dean,    84 

Minn.    388  1930 

Ives  V.  Addison,  39  Kans.  172  812 

V.  Stone,  51  Conn.  446  511,  513 

Ivey  V.  Dawley,  50  Fla.  537  457,  511 

V.  New  South  Bldg.  &c.  Assn.,   103 

Ga.   585  1864,   1868,  1871 

Ivory  V.  Kennedy,  57  Fed.  310  1632 

Irvine  V.  Perry,  119  Cal.  352  1606 

Ivy  V.  Yancey,  129  Mo.  501  536,  1889 


Jack  V.  Morrison,  48  Pa.  St.  113  883a 

Jackman  v.  Beck,  37  Ark.  125  706 

V.  Ringland,    4    Watts    &    S.    (Pa.) 

149  332 

Jacks  V.   Deering,  150  Cal.  272  103 

V.  Estee,   139  Cal.   507  103 

Jackson  v.   Austin,   IS  Johns.    (N.  Y.) 

477  468,  470,  472 

V.  Bevins,  74  Conn.  96  923 

V.  Blackwood,  4  McAr.   (U.  S.)   188 

542,  571,  605 
v.  Blodget,   5   Cow.    (N.  Y.)   202 

813,  817,  837,  1485 
V.  Bowen,  7  Cow.  (N.  Y.)  13     352,  353, 
674,  715,  808,  812,   1678,  1921 
V.  Bronson,   19  Johns.    (N.  Y.)    325 

44,  808,  822 
V.  Brown,  S  Wend.  (N.  Y.)  590 

124  124a  134 
V.  Campbell,  19  Johns.  (N.  y!)  28i'  527 
V.  Campbell,  5  Wend.  (N.  Y.)  572  798 
V.  Carswell,  34  Ga.  279  25,  163,  166 
V.  Centerville  &c.    R.   Co.,   64   Iowa 

292  583 

V.  Chamberlain,    8    Wend.    (N.    Y.) 

620  465,  467,  560 

V.  Clark,  7  Johns.   (N.  Y.)  217 

739a,  740a,  1873,  1874 
V.  Coffman,   liO  Tenn.  271  1688a 

V.  Golden,  4  Cow.   (N.  Y.)  266 

474,  496,  1751,  1784,  1892,  1893 
V.  Condict,  57  N.  J.  Eq.  522  546,  548 
V.  Crafts,  18  Johns.   (N.  Y.)   110 

889,  893,  896,  1898,  1910 
V.  Curtis,  19  Johns.  (N.  Y.)  325  IS 
V.  Davis,  18  Johns.   (N.  Y.)   7  889 

V.  De    Lancey,    11    Johns.    (N.    Y.) 

365  777,  915,  1170 

V.  De    Lancey,    13    Johns.    (N.    Y.) 

537  65 

V.  Dewitt,  6  Cow.  (N.  Y.)   316  470 

V.  Dominick,  14  Johns.   (N.  Y.)  435 

646,   1808,  1898,  1899 
,.  Dubois,  4  Johns.   (N.  Y.)  216 

44,  462,  464,  525,  701,  702 
V.  Dunlap,    1    Johns.    Cas.    (N.    Y.) 

114  179,  186 

V.  Dutton,  46  Fla.  513  1684 


Jackson 

V.  Farmers*  Ins,  Co.,  5  Gray  (Mass.) 

408,  408a 
V.  Ford,  40  Maine  381  253,  513 

V.  Gardiner  Inv.  Co.,  200  Fed.  113    1816 
V.  Given,  8  Johns.    (N.  Y.)    137 

482,  527 
V.  Glos,  249  111.  388  537b 

V.  Green,  4  Johns.   (N.  Y.)   186  171 

V.  Grosser,  218  111.  494    608,  1051d,  1460 
V.  Hardy,  65  Tex.  710  62 

V.  Harris,  3   Cow.    (N.  Y.)   241         1841 
V.  Henry,  10  Johns.    (N.  Y.)    185 

646,  1767,  1808,  1897,  1898 
V.  Hooper,  107  Ala.  634  1516,  1521 

V.  Hopkins,  18  Johns.   (N.  Y.)   487     668 
V.  Hudson,  3  Johns.  (N.  Y.)  375 

915,  1195 
V.  Hull,  10  Johns.   (N.  Y.)   481 

467,  702,  1215,  1229 
V.  Humphrey,  1  Johns.  (N.  Y.)  498  496 
V.  Jackson,  5  Cow.  (N.  Y.)  173  719 
V.  Johnson  (Ala.),  66  So.  623  835a 

V.  Johnson,   248  Mo.   680  39,  727 

V.  King,  62  Kans.  850  1659 

V.  Lawrence,  117  U.  S.  679 

277,  285,  1777b 
V.  Littell,  56  N.  Y.  108  1646 

V.  Lodge,  36  Cal.  28 

20,  282,  288,  342c,  1207 
V.  Longwell,  63  Kan's.  93  1198 

V.  Lose,  4  Sandf.  Ch.  (N.  Y.)  381     1411 
V.  Lucas,   157  Ala.   51  98 

V.  Luce,  14  Ohio  514  464 

V.  Lynch,  129  III.  72     244,  250,  251,  264, 
265,  336,  1039,  1123,  1144,  1146 
V.  McChesney,  7  Cow.   (N.  Y.)  360    527 
V.  McKnight,  17  Hun  (N.  Y.)  2  903 

V.  Magruder,  51  Mo.  55  1678 

V.  Mass.    Mut.    Fire    Ins.    Co.,    23 

Pick.    (Mass.)    418  422 

V.  Miester  &c.  Realty  Co.,  139  App. 

Div.  937  741 

V.  Minkler,  10  Johns.   (N.  Y.)  480 

227c,  674,  824 
V.  Myers,  11  Wend.  (N.  Y.)  533  784 
V.  Parkhurst,  4  Wend.   (N.  Y.)    369 

179,  186,  187 
V.  Perkins,  2  Wend.   (N.  Y.)  308 

500,  501 
V.  Phillips,  9  Cow.  (N.  Y.)  94  508 

V.  Phipps,  12  Johns.    (N.  Y.)   418        502 
V.  Pierce,   10  Johns.    (N.  Y.)   414 

706,  915 
V.  Pittsburg,  36  Super.  Ct.  274  101 

V.  Post,  9  Cow.   (N;  Y.)    120  541 

V.  Pratt,  10  Johns.   (N.  Y.)  381 

915,  916,  1195 
V.  Putman,  180  Ala.  39  1095 

V.  Reid,  30  Kans.  10  460,  470,  482 

V.  Relf,  26  Fla.  465  77,  713, 

848,  857,  870,  873,  1080,  1134 
V.  Richards,  6  Cow.   (N.  Y.)   617 

263,  276.  479,  501,  503 
V.  Roberts,  1  Wend.  (N.  Y.)  478  584 
V.  Rutledge,  3  Lea  (Tenn.)  626  197 

V.  Sackett,  7  Wend.   (N.  Y.)   94 

349,  1204 
v.  Schoonmaker,   4   Johns.    (N,   Y.) 

161  500 

V.  Scott,  67  Ala.  99  889 

V.  Sill,  11  Johns.   (N.  Y.)  201  740a 

v.  Slater,  5  Wend.   (N.  Y.)   295 

915,  1170 
V.  Stackhouse,  1  Cow.  (N.  Y.)  122  889 
V.  Stanford,    19   Ga.    14  119,  1331 

V.  Stevens,  108  Mass.  94  341 


1038 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Jackson 

V.  Tribble,  156  Ala.  480 

664,  702,  1830,  1889,  1892,  1895 
V.  Turner,  7  Wend.  (N.  Y.)  458  1776 
V.  Turrell,  39  N.  J.  L.  329 

453,  455,  684,  696,  721 
V.  Van    Valkenburgh,    8    Cow.    (N. 

Y.)  260  482,  511,  527, 

538,  546,  548,  559,  560,  835b 
V.  Voorhis,  9  Johns.  (N.  Y.)  129  1144 
V.  Waldron,     13    Wend.     (N.    Y.) 

178  824a 

V.  Waldstein    (Tex.    Civ.   App.),  27 

S.  W.  26  544 

V.  Warren,  32  111.  331  27,  583, 

672,  1637,  1653,  1663,  1663a 
V.  Weaver,  138  Ind.  539  1540,  1545a 
V.  West,  10  Johns.  (N.  Y.)  466  474 

V.  Willard,  4  Johns.  (N.  Y.)  41 

15,  44,  701,  804,  817,  1485 
V.  Wood,  88  Mo.  77  1912 

V.  Wood,  12  Johns.    (N.  Y.)   242 

916,  1195 
V.  Young,  5  Cow.  (N.  Y.)  269  1904 

Jackson    City    Bank    v.    Campbell,    172 

Mich.  541  456 

Jackson  L.  &c.  R.  Co.  v.  Davison,  65 

Mich.  416  546,  579 

V.  Davison,  65  Mich.  437  538,  544 

Jacobie  v.  Mickle,  144  N.  Y.  237  1439 

Jacobs  V.  Ballenger,  130  Ind.  231  911 

V.  Denison,    141    Mass.    117  89,  504 

V.  Eagle  Mut.   F.  Ins.  Co.,  7  Allen 

(Mass.)    132  399 

V.  Gibson,  9  Nebr.  380    1516,  1521,  1532 
V.  McClintock,  53  Tex.  72  1774 

V.  Richards,  18  Beav.  300  1510 

V.  Turpin,  83   111.   424 

1535,  1613,  1615,  1881 
Jacobsen  v.  Dodd,  32  N.  J.  Eq.  403 

615,  83Sb 
Jacobson  v.  Lassas,  49  Ore.  470  1059 

Jacobus  V.  Mutual  Ben.  L.  Ins.  Co.,  27 

N.  J.  Eq.  604  503 

Jacoby  v.  Crowe,  36  Minn.  93         468,  470 
V.  Funkhouser,  147  Ala.  254    352a,  1093 
Jacoway  v.  Denton,  25  Ark.  625  663 

V.  Gault,  20  Ark.   190  495,  527,  539 

Jacques  v.  Weeks,  7  Watts  (Pa.)   261     513 
Jaeckel  v.  Pease,  6  Idaho  131  1709a 

Jaeger  v.  Hardy,  48  Ohio  St.  335 

544,  S46,  593 
Jaffray  v.  Brown,  17  Hun  (N.  Y.)  575     584 
v.  Crane,  50  Wis.   349  926,  942 

Jager  V.  Vollinger,  174  Mass.  521 

738,  743,  743a,  743b,  749,  752,  760a,  761, 
834,  1262,  1275 
Jaggar  v.  Plunkett,  81  Kans.   565 

715,  1047 
Jagger  Iron  Co.  v.  Walker,   76   N.   Y. 

521  357,  924 

Jakway  v.  Jenison,  46  Mich.  521  484 

Jamaica    Sav.    Bank   v.    Butler,   79   Vt. 

372  575    1597 

James,  Ex  parte,  8  Ves.  337  '  1878 

James  v.  Andrews,  Seld.  Notes  (N.  Y.) 

9  1320 

v.  Biou,  3  Swans.  234  •  863 

V.  Brainard  &c.    Co.,   64   Wash.    175 

76,  713,  877,  1404,  1408,  1606 
V.  Brown,  11  Mich.  25 

523,  530,  723,  1624,  1631 
V.  Chancy  (Tex.  Civ.  App.),  154  S. 

W.  679  1676a 

V.  Cowing,  17  Hun  (N.  Y.)  256  542 

V.  Day,  37  Iowa  164  741,  742,  742a 

v.  Fisk.  17  Miss.   144  1577 


James 

V.  Hubbard,    1    Paige   Ch.    (N.    Y.) 

228  1621,  1628 

V.  James,  L.  R.   16  Eq.  153  1572 

V.  James  Cement  Co.,  8  N.  Y.   St. 

490  1535 

V.  Johnson,    6   Johns.    Ch.    (N.   Y.) 

417  14,  479,  480,  791,  848 

V.  Lichfield,  L.  R.  9  Eq.  51  586 

V.  Morey,  2  Cow.  (N.  Y.)  246    365,  377, 
457,  479,  488,  511,  512,  523,  537, 
789,   791,   842,   844,  848,  855,  870 
V.  Newman,  147  Iowa  574  481,  956a 

V.  Roberts,  18  Ohio  548  619,  626 

V.  Stull,  9  Barb.  (N.  Y.)  482  1833 

V.  Thomas,  5  B.  &  Ad.  40  76 

V.  Webb,  24  Ky.  L.  1382 

1454,  1576,  1670 
V.  West,  67  Ohio  St.  28  920a 

V.  Western  &c.  R.  Co.,  121  N.  Car. 

523  45 

V.  Withers,  126  N.  Car.  715  1813a 

V.  Worcester,  141  Mass.  362  695a 

James  H.  Robertson  Mfg.  Co.  v.  Cham- 
bers, 113  Md.  232  1670,  1672 
Jameson  v.  Emerson,  82  Maine  359 

274,  298,  328,  335,  514 
James  River  Lodge  v.   Campbell,  6  S. 

Dak.    157  1813 

Jamieson  v.  Bruce,  6  Gill  &  J.   (Md.) 

72  27,  34,  58 

Jamison  \.  Auxier,  145  Iowa  654  917 

v.  Gjemenson,  10  Wis.  411 

555,  564,  605 

V.  Glascock,    29    Mo.    191  1807b 

V.  Jamison,  3   Whart.    (Pa.)  457        500 

v.  Perry,  38  Iowa  14  672,  1211 

Janes  v.  Penny,  76  Ga.  796  474 

Janinski  v.  Heidelberg,  21  Hun  (N.  Y.) 

439  1420 

Janney  v.  Lillard,  35  La.  Ann.  1198      83b 
V.  Ober,  28  La.  Ann.  281  297a 

Janvrin  v.   Janvrin,  60   N.   H.   169 

548,  586 
Jaques  v.  Lester,  118  111.  246  586 

V.  Methodist    Epis.    Ch.,    17    Johns. 

(N.  Y.)   548  109 

V.  Weeks,  7  Watts  (Pa.)  261     244,  246, 
253,  312,  464,  521a,  546,  552,  588 
Jarman  v.  Wiswall,  24  N.  J.  Eq.  267 

1432,   1434,  1711 
Jarnagan  v.   Gaines,   84  111.  203  926 

Jarratt  v.  McCabe,  75  Ala.  325         990,  992 
v.  McDaniel,  32  Ark.  598     151,  367,  374 
Jarrell  v.  Brubaker,   150  Ind.  260  1334 

Jarvis  v.  Aikens,  25  Vt.  635  528 

V.  Albro,  67  Maine  310 

915,  1196, 1198,  1240,  1258 
V.  American  &c.  Mfg.  Co.,  93  App. 

Div.  (N.  Y.)  234  585 

V.  Armstrong,  94  Miss.  145  83a 

V.  Chapin,  13  N.  Y.  S.  693  1642 

V.  Dutcher,  16  Wis.  307 

136,  176,  179,  186,  188,  476 
V.  Fox,  90  Mich.  67  351 

V.  Frink,  14  111.  396  820,  848 

V.  Hannan,  40  Ohio  St.  334  468 

V.  McQuaide,  24  Misc.   (N.  Y.)   17  1531 
V.  Southern    Grocery    Co.,    63    Ark. 

225  634,  1606 

V.  State  Bank,  22  Colo.  309 

149,  158,  679 
V.  Woodruff,  22  Conn.  548 

272    289    1145 
Jarvis-Conklin  Mtg.  Trust  Co.  v.'  Wifl- 

hoit,  84  Fed.  514  834 

Jasper  v.  Hazen,  4  N.  Dak.  1 

261,  264,  279a,  310,  335 


GEKEEAL  TABIB   OF   CASES 


1039 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Jay  V.  Carthage,  48  Maine  353  521 

V.  Welchel,  78  Ga.  786  25,  244 

Jaycox,  In  re,  8  N.  Bank.  R.  241  1231 

Jean  v.  Wilson,  38  Md.  288  487,  609 

Jecko    V.    Insurance    Co.,    7    Mo.    App, 

308  422 

Jefferies  v.    Hartel    (Tex.    Civ.    App.), 

51  S.  W.  653  250 

Jeffers  v.  Gill,  91  Pa.  St.  290  842,  845 

Jefferson  v.  Asch,  53  Minn.  466  760 

V.  Burhans,  85   Fed.  924  989 

V.  Coleman,  110  Ind.  515 

1334,  1539,  1540,  1545a 

V.  Edrington,  S3  Ark.   545  1923a 

Jefferson  College  v.  Dickson,  1  Freem. 

Ch.   (Miss.)   474  729 

V.  Prentiss,  29  Miss.  46  822,  1701a 

Jefferson    Co.    Bank    v.    Hummell,    11 

Colo.  App.  337  243,  288a 

Jeffersonville,  M.  &c.  R.  Co.  v.  Oyler, 
60  Ind.  383  592 

V.  Oyler,  82  Ind.  394    591,    595,  597,  598 
Jeffery  v.  Hursh,  42  Mich.  563 

36,  336,  339,  342c 
V.  Hursh,  58  Mich.  246 

241,  244,  246,  331 

V.  Robbins,  167  111.  375  336 

Jeffrey  v.  Hursh,  49  Mich.  31  129 

V.  Rosenfeld,  179  Mass.  506  926a 

Jeffreys  v.  Charlton,  72  N.  J.  Eq.  340 

257,  258,  272,  275,  324,  329 
Jeffries  v.  Allen,  29  S.  Car.  501  874e 

Jehle  V.  Brooks,  112  Mich.   131 

748,  761,  761c,  1591,  1597,  1709a,  1711 
Jellison  v.  Halloran,  44  Minn.  199 

586,  669,  812,  874,  1118,  1678 

Jenckes  v.  Cook,  9  R.  I.  520        1917 

V.  Jenckes,  145  Ind.  624         458 

Jencks  v.  Alexander,  11  Paige  (N.  Y.) 

619  911,  1139, 

1751,  1787,  1792,  1855,  1906,  1911,  1938 

Jeneson  v.  Jeneson,  66  111.  259     1406,  1414 

Jenkin  v.  Row,  5  De  G.  &  S.  107  281 

Jenkins,  Ex  parte,  48  S.   Car.  325         1665 

Jenkins  v.  Adams,  71  Tex.   1  524,  541 

V.  Andover     Theological     Seminary, 

205  Mass.  376  924 

V.  Bauer,  8  Bradw.    (111.)   634  838 

V.  Bishop,    136  App.    Div.    (N.   Y.) 

104  760,  1712 

V.  Continental    Ins.    Co.,    12    How. 
Pr.   (N.  Y.)   66 

792,  874e,  1064,  1081,  1087 
V.  Daniel,    125    N.   Car.    161  1846 

V.  Eldredge,   3    Story    (U.   S.)    299     322 
V.  Eldredge,    1    Wood.    &    M.    (U. 

S.)  61  1107 

V.  Fahey,  73  N.  Y.  355  102b 

V.  Freyer,  4  Paige  (N.  Y.)  47  1621 

V.  Green,  22  Kans.  562  665 

V.  Hinman,  5   Paige   (N.  Y.)   309     1521 
V.  International   Bank,    111   111.    462 

924,  1773 
V.  Jenkins,  81  Ark.  68  119 

V.  Jenkins     University,     17     Wash. 

160  97,  99 

V.  Jonas  Schwab  Co.,  138  Ala.  664     624 
V.  Jones,  2  Giff.  99 

1106,   1799,   1801,  1900,  1913 
V.  Jones,  6  Jur.  (N.  S.)  391  1900 

V.  Levis,  25  Kans.  479  634 

V.  Long,   19   Ind.   28  1492 

V.  Pierce,  98  111.  646  1671,  1838, 

1855,  1876,  1886,  1898,  1915,  1922 
V.  Rosenberg,   105    111.    157 

339,  342a,  514 
V.  Simmons,  37  Kans.  496  91 

V.  Smith,  4  Mete.    (Ky.)  380  1378 


Jenkins 

V.  Stetson,  9  Allen   (Mass.)    128         391 
V.  Stewart,  13  Ky.  L.  112  268,  279 

V.  Volz,  54  Tex.   636  1396 

V.  Wilkinson,  113  N.  Car.  532 

813,   817,  826,   1193,   1204,  1372 
Jenkins   Land    &c.    Co.   v.   Atwood,   80 

Nebr.   806  1637 

Jenkinson  v.  Ewing,  17  Ind.   505 

936,  1220,  1334,  1511 
Jenks,  In  re,  21  R.  I.  390  137 

Jenks  V.  Colwell,  66  Mich.  420      436a,  436b 
V.  Shaw,  99  Iowa  604 

479,  482,  534,  817,  1207 
Jenne  v.  Burt,  121  Ind.  275  113 

Jenner  v.  Tracy,  3  P.  Wms.  287    1144,  1173 
Jenness  v.  Cutler,   12  Kans.   500    114,  1336 
v.  Robinson,   10  N.   H.   215  1080 

Jenney  v.  Jackson,  6  111.  App.  32    ^  444 

Jennie  Clarkson  Home  v.  Missouri  &c. 

R.   Co.,   182   N.   Y.  47  127 

Jennings  v.  Bouldin,  98  Ark.  105  585 

v.  Carter,  53  Ark.  242  560 

V.  Demmon,  194  Mass.   108 

300,  322,  323,  335 
v.  Dixey,  36  N.  J.  Eq.  490  574 

V.  Dockham,  99   Mich.  253  576 

V.  Hunt,  6  111.  App.  523     642,  814,  1512 
V.  McKay,  19  Kans.  120  1606a 

V.  Moon,   135    Ind.    168  1621 

V.  Moore,  83  Mich.  231     606,  822,  1701a 
V.  Vahey,    183   Mass.   47  433a,  436b 

V.  Vickers,  31  La.  Ann.  679  838 

V.  Ward,  2  Vern.   520  1042,  1044 

V.  Wood,  20  Ohio  261 

515,  516,  517,  524,  951 
Jensen  v.  Lichtenstein    (Utah),  145   P. 
1036  1709 

V.  Woodbury,  16  Iowa  515  1612 

Jenson  v.   Jenson,   66   111.   259  1428 

Jerome    v.     Carbonate    Nat.    Bank,    22 
Colo.  37  591 

V.  Hopkins,  2  Mich.  96  101 

V.  McCarter,  94  U.  S.  734 

744,  1232,  1439,  1609 
V.  Seymour,  Harr.    (Mich.)   357  859 

Jersey    City   v.    Kiernan,    50    N.    J.    L. 

246  43,  695,  696 

Jervis  v.  Berridge,  44  L.  J.  Ch.  164       585 
Jessup  V.  Bridge,  11  Iowa  572  160 

V.  Stone,   13  Wis.  466  408,   609 

Jester  v.  Sterling,  25  Hun  (N.  Y.)  344    742 
Jesup  V.  City  Bank,  14  Wis.  331 

76,  129,  1182a,  1710 

Jesus  College  v.  Bloom,  3  Atk.  202         685 

Jett  v.  Cave,  5  Ark.  254  1323 

Jewell    V.    Harrington,    19    Wend.    (N. 

Y.)   471  1491 

V.  Holland,  61  Ga.  608  586 

V.  Walker,   109  Ga.  241  292,  342c 

V.  West  Orange,  36  N.  J.  Eq.  403 

1379,  1383 
Jewett  V.  Bailey,  5  Maine  87  244 

V.  Brock,  32  Vt.  65  464,  467 

V.  Draper,  6  Allen  (Mass.)  434 

749,  768,  861a 
V.  Guild,  42  Maine  246  1104 

V.  Hamlin,  68  Maine  172  673,  936 

V.  Keenholts,  16  Barb.   (N.  Y.)    193 

780,  1658 
V.  Morris,  41   Mich.   689  1668,  1669 

V.  Palmer,  7  Johns.  Ch.   (N.  Y.)   65 

555,  556 
V.  Tomlinson,   137  Ind.   326  1403 

Jinks  V.  Moppin   (Tex.),  80  S.  W.  390 

586,  597 


1040 


GENERAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


J.  L.  Mott  Iron  Works  v.  Middle 
States  Loan  &c.  Co.,  17  App.  D.  C. 
584  436d 

T.  M.  Robinson,  Norton  &  Co.  v.  Ran- 
dall, 147  Ky.  45  626 
Jobert  V.  Wagner,  147  Mich.  409 

1907,  1922a 
Jocelyn  v.  White,  201  111.  16  1454,  1466 
Toerdens  v.  Schrimpf,  77  Mo.  383 

817,  956a,  1771a 
Toesph  V.   Decatur  Land  Imp.  Co.,  102 

Ala.  346  ,„.      117 

Johannes  v.  Phenix  Ins.   Co.,  66  Wis. 

50  396 

John  V.  Bumpstead,   17   Barb.   (N.  Y.) 

lOO  1830 

V.  Hunt,  1  Blackf.  (Ind.)  324  1414 

V.  Larson,  28  Wis.  604  538 

V.  Penegar,    158   Iowa   366  586 

John  &  Cherry  Streets,  In  re,  19  Wend. 

(N.  Y.)   659  136,  708,  888,  1052 

John    Brickell    Co.    v.    Sutro,    11    Cal. 

App.  460  1606 

Johnes  v.  Cutwater,  55  N.  J.  Eq.  398 

1383,   1404,  1408 
John    H.    Mahnken    Co.    v.    Pelletreau, 

93  App.  Div.  420  786,  806 

John  M.  Bonner  Memorial  Home  v. 
Collin  County  Nat.  Bank,  57  Tex. 
Civ.  App.  313  199,  204 

John  Paul  Lumber  Co.  v.  Neumeister, 

106  Wis.  243  1670 

Johns  V.  Anchors,  153  Ala.  498 

1067,  1069,  1070,  1088 
V.  Church,  12  Pick.   (Mass.)   557 

345,  350,  352 
V.  Norris,  28  N.  J.  Eq.  147  1129 

V.  Reardon,  11  Md.  465  114 

V.  Reardon,  3  Md.  Ch.  57 

488,  495,  496,  1420 
V.  Scott,  5  Md.  81  495,  515 

V.  Sergeant,  45   Miss.   332  1861 

V.  Sewell,  33   Ind.   1  557 

V.  Wilson,  6  Ariz.  125 

748,  1322b,  1406,  1709 
V.  Wilson,  180  U.  S.  440  761b,  762 

John    Shillito    Co.    v.    McConnell,    130 

Ind.  41  84,  501,  629 

Johnson,  Ex  parte,  3  De  G.,  M.  &  G. 

218  908 

Johnson  v.  A.  Leffler  Co.,  122  Ga.  670 

113,  117a 
V.  Anderson,  30  Ark.  745 

355,  360,  907,  945,  947 
V.  Anna    Bldg.    &c.    Assn.,    126    111. 

App.    592  1586b,  1663 

V.  Atchison,  90  Mo.  48  1880 

V.  Badger    Mill    &c.    Co.,    13    Nev. 

351  544,  1348,  1611 

V.  Baker,  38  111.  98  1661 

V.  Barrett,  117  Ind.  551  874e,  877 

V.  Bartlett,   17  Pick.    (Mass.)   477       796 
V.  Bartlett,  50  Wash.   114 

1363,  1637,  1637a 
V.  Bean,  119  Mass.  271  789,  1211a 

V.  Beard,  93  Ala.  96 

788,  826,  1667,  1789,  1889 
V.  Bell,  58  N.  H.  395  723,  1624 

V.  Billups,  23  W.  Va.  685  1384 

V.  Blydenburgh,  31  N.  Y.  427     139,  1698 
V.  Bratton,  112  Mich.  319  687 

V.  Brice,  102  Wis.  575  519 

V.  Britton,  23  Ind.   105  1400 

V.  Brown,   13   Kans.   529  623 

V.  Brown,  31  N.  H.  405 

822,   1280,   1283,   1306,   1368,  1378 
V.  Buckhaults,  77  Ala.  276  1459 

V.  Burden,  40  Vt.   567  505 


Johnson 

V.  Bush,  3  Barb.  Ch.   (N.  Y.)  207 

512    798 
V.  Calnan,   19   Colo.   168  '  384 

V.  Camp,  51  111.  219  780 

V.  Candage,  31  Maine  28 

821,  1072,  1228,  1701a 
V.  Carpenter,  7  Minn.    176 

480,  791,  838,  839 
V.  Clark,    5    Ark.    321  264,    269,    287 

V.  Clark,   18  Kans.    157  544,  586 

V.  Clarke   (N.  J.  Eq.),  28  Atl.  558 

804,  818,  1375a 
V.  Clegg,  121  111.  App.  550  1606 

V.  Cobleigh,    152    Mass.    17        1684,  1935 
V.  Cochrane,  84  N.  Car.  446  189 

V.  Cocks,  37  Minn.  530  1670,  1848,  1904 
V.  Colby,   52   Nebr.   327  1673 

V.  Coleman,   134  Ga.   696  103 

V.  Cook,  179  Mich.  117  1214d 

V.  Corbett,  11  Paige  (N.  Y.)  265  1717 
V.  Cornett,  29  Ind.  59  804 

V.  Cummins,  16  N.  J.  Eq.  97  112 

V.  Davis,   180  Ala.   143 

1061,  1080c,  1096,  1322,  1659 
V.  Day,  2  N.  Dak.  295  1606,  1757a,  1904 
V.  Donaldson,   17  R.  I.   107  672 

V.  Donnell,  15  111.  97  1545,  1565,  1609 
V.  Dorsey,  7  Gill  (Md.)  269  1838 

V.  Downing,  76  Ark.   128  74 

V.  Elliott,  26  N.  H.  67  848 

V.  Farley,  45   N.  H.   505  502 

V.  Foster,  68  Iowa  140  1335,  1404 

V.  Foster,  12  Mete.  (Mass.)  167  761c 
V.  Franklin  Bank,  173  Mo.  171  115 

V.  Friant,  140  Cal.  260  1375a 

V.  Frix,  177  Ala.  251  991,  992 

V.  Gartman,  173  Ala.  290  585 

V.  Gere,  2  Johns.  Ch.   (N.  Y.)   546 

1500,  1815 
V.  Gibson,  116  111.  294  558 

V.  Glancy,  4  Blatchf.  (U.  S.)  94  586 
V.  Glenn,  80  Md.  369  1923 

V.  Colder,  9  N.  Y.  S.  739  1100 

V.  Colder,  132  N.  Y.  116  709 

V.  Goss,  128  Mass.  433  923 

V.  Graham  Bros.  Co.,  98  Ark.  274 

83,  113,  249,  626 
V.  Hambleton,  52  Md.  378 

1425,  1616,  1618,  1857 
V.  Harder,  45  Iowa  677  748,  755a 

V.  Harmon,   19   Iowa  56  1047,  1070, 

1075,  1333,  1425, 1430,  1680 
V.  Harrison,  41  Wi§.  381  1690 

V.  Hart,  3  Johns.  Cas.   (N.  Y.)   322 

701,  817,  1373,  1374 
V.  Hattaway,  155  Ala.  516  242a,  286 
V.  Herdien,  155  111.  App.  426  1094 

V.  Hines,  61  Md.   122  14 

V.  Hosford,  110  Ind.  572 

1129,  1135,  1137,  1425,  1606 
V.  Houston,  47  Mo.  227  39,  58,  304,  716 
V.  Hunt,   79   Miss.  639  1423 

V.  Irwin,  16  Wash.  652  1440 

V.  Johnson,  58  N.  Car.  167  911 

V.  Johnson,  27  S.  Car.  309 

1357,  1414,  1788,  1792,  1794 
V.  Tones,  51  Miss.  860  197 

V.  Jouchert,    124   Ind.    105  113,  745 

V.  Keeler,  46  Kans.   304  1442 

V.  King,  91  Cal.  307  1324 

V.  Leonards,  68  Maine  237  804,  808,  811 
V.  Lewis,  13  Minn.  364  808,  859,  1220 
V.  Lockhart,  16  Tex.  Civ.  App.  32  208 
V.  Lowry,  22  La.  Ann.  205  514a 

V.  Lynch,  38  Okla.   145  1611a 

V.  McCurdy,  83  Pa.  St.  282  611 

V.  McGehee,  1  Ala.  186  496 


GENERAL   TABLE    OF    CASES 


1041 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Johnson 

V.  McKay,  119  Ga.  196  65a 

V.  Marsh,  21  W.  N.  Gas.  570  1606 

V.  Meyer,   54  Ark.   437 

1141,  1479c,  1612 
V.  Miller,  1  Wils.   (Ind.)   416 

671,  771,   1120,  1122,  1140 
V.  Monell,  13  Iowa  300 

738,  748,  1402,  1404 
V.  Moore,   112   Ind.    106  1004 

V.  Moore,  33  Kans.  90  877 

V.  Mosher,  82  Iowa  29  ,  429,  433a 

V.  Mounsey,  40  L.  T.  N.  S.  234  1144 
V.  Murphy,  60  Ala.  288  624 

V.  National  Bank,  65  Wash.  261 

258,   260,  265,  318a,  324,  335 
V.  Nations,  26  Mich.   147  913 

V.  Nichols,  105  Iowa  122  739a 

V.  Northern     Minnesota     Land     &c. 
Co.   (Iowa),   150  N.  W.  596 

515,  1182a 
V.  Northwestern    L.    &c.    Assn.,    60 

Minn.   393  1606,  1923a 

V.  Northwest   Mut.    L.    Ins.    Co.,    56 

Minn.  365  103b 

V.  Oldberg,  32  S.  Dak.  346  586 

V.  Parmely,   14   Hun    (N.  Y.)    398 

744,  813,  877,  1484 
V.  Payne,   11   Nebr.   269 

77,  714,  955,   1080,   1590,  1597 
V.  Peterson,   90   Minn.    503  1743 

V.  Phillips,  13  Gray   (Mass.)   198 

1290,  1292 
V.  Polhemus,   99   Cal.   240  1452,  1578 

V.  Powers,  21   Nebr.  292  1526a 

V.  Prosperity     Loan    &c.    Assn.,     94 
111.  App.   260 

7,  84,  241,  250,  267,  321a,  501 
V.  Pryor,  5  Hayw.    (Tenn.)   243  842 

V.  Puritan  Min.   &c.   Co.,    19   Mont. 

30  609 

V.  Putnam     Foundry    &c.     Co.,     152 

N.  Y.  S    792  1425 

V.  Rice,"  8  Maine  157  678a,  901a,  982 
V.  Richardson,  38  N.  H.  353  366,  621 
V.  Robertson,   34   Md.    165 

812,    1397,   1678,   1800,   1868,  1902 
V.  Robinson,  68  Tex.   399  11 

V.  Sandhoff,   30   Minn.    197 

494,  808,  812,  1118,  1678,  1902 
V.  Scrimshire,    42    Tex.     Giv.    App. 

611  279 

V.  Shepard,  35  Mich.  115  1432,  1711 
V.  Sherman,  15  Gal.  287  20,  288,  889 
V.  Smith   (Ala.),  67  So.  401 

1067,  1095,  1797 
V.  Smith,  39  Iowa  549  295 

V.  Stagg,  2  Johns.    (N.  Y.)   510 

478,  523,  525 
V.  Stevens,  7  Cush.  (Mass.)  431  1229 
V.  Succession  Robbins,  20  La.  Ann. 

569  911 

V.  Thomas,  77  Ala.  367  906,  908 

V.  Thompson,  129  Mass.  398 

575,  679,  736,  744,  751 
V.  Trotter  (Ark.),  15  S.  W.  1025  1442c 
V.  Tucker,  2  Tenn.  Gh.  398  1520,  1533 
V.  Turner,  7  Ohio   568  1785,  1786 

V.  Valido  Marble  Co.,  64  Vt.  337 

530,  547,  624,  723,  904,  1411,  1624 

V.  Van  Velsor,  43  Mich.  208     279a,  301, 

335,  491,   500,   1182a,  1512,  1591 

V.  Visnuskki,  72  III.  591  1907 

V.  Walter,  60  Iowa  315 

743,  743a,  868,  947 
V.  Walton,  1  Sneed   (Tenn.)   258 

488,  499 

66— Jones  Mtg.— Vol.  III. 


Johnson 

V.  Ward,  82  Ala.  486  116 

V.  Watson,  87  111.   535 

666,  719,  1868,  1876,  1896 
V.  Webster,  4  De  G.,  M.  &  G.  474  864 
V.  Wheelock,   63   Ga.   623    "  524 

V.  White,  11  Barb.  (N.  Y.)   194 

684,  686,  1090,  1621 
V.  White,  60  Ore.  611  1396,  1406,  1500 
V.  Whitley    Grocery    Co.,    112    Ga. 

449  1231 

V.  Williams,  4  Minn.  260 

1621,    1627,   1857,   1858,  1860 
V.  Wilson,  137  Ala.   468  515,  524 

V.  Wilson,   77   Mo.  639  1929 

V.  Wiseman,  4  Mete.   (Ky.)   357  444 

V.  Wood,  125  Ala.  330  1838 

V.  Woodworth,  134  App.  Div.  715  335 
V.  Young,  1  Nebr.   (Unofif.)  28  1527 

V.  Zink,  51  N.  Y.  333 

748,  863,  878,  879,  1380 
V.  Zink,  52  Barb.   (N.  Y.)    396 

741,  793,  881,  1087,  1380 
Johnson    Co.    v.    Henderson,    83    Md, 

125  1805 

Johnson,  Petitioner,  20  R.  I.  108  612 

Johnson's  Appeal,  37  Pa.   St.   268  906 

Johnston  v.  Ganby,  29  Md.  211 

168,  474,  538 
V.  Case,   131   N.   Car.   491  701 

V.  Cochrane,  84  N.  Gar.  446  197,  208 
V.  Crawley,  22  Ga.  348  462,  467,  1331 
V.  Crawley,  25  Ga.  316  128,  467,  747 
V.  Derr,  110  N.  Gar.   1  625 

V.  Donvan,  50  Hun  215  1442 

V.  Donvan,  106  N.  Y.  269  1397,  1406 
V.  Eason,    3     Ired.     Eq.     (N.     Gar.) 

330  1873 

V.  Elizabeth  &c.  Assn.,   104  Pa.   St. 

394  638 

V.  Ferguson,  2  Mete.   (Ky.)   503  112 

V.  Fraser    (Tex.    Civ.    App.),    92    S. 

W.  49  1359 

V.  Gray,  16  Serg.  &  E.   (Pa.)   361 

244,  246,  250,  251 
V.  Gwathmey,  4  Litt.  (Ky.)  317  S76 
V.  Lasker  Real  Estate  Assn.,  2  Tex. 

Civ.  App.  494  644,  670, 

736,  745,  771,  772,  1214c,  1509 
V.  Luling    Mfg.    Co.    (Tex.),    24    S. 

W.  996  1441 

V.  Milwaukee   &c.    I.   Co.,  46   Nebr. 

480  964 

V.  Morrow,  60  Mo.   339  447 

V.  Reilly,  68  N.  J.  Eq.  130  1684,  1688a 
V.  Riddle,  70  Ala.  219 

670,  772,  1516,  1536,  1537 
V.  Robuck,  104  Iowa  523  460 

V.  Shortridge,  93  Mo.  227  527,  560,  570 
V.  Smith,  70  Ala.   108  212 

V.  Speer,  92  Pa.  St.  227  1606 

V.  Standard  Min.  Co.,  148  U.  S.  360  585 
V.  Wallace,  53  Miss.  331  500 

Johnstone  v.  Scott,  11  Mich.  232  1051 

Johnston  Harvester  Co.  v.  McLean,  57 

Wis.  258  91 

Johnston    Land    Co.    v.    Mitchell    (N. 

Dak.),  151  N.  W.  23  1902 

John  Van  Range  Co.  v.  Allen   (Miss.), 

7  So.  499  431a 

Joiner  v.  Duncan,   174  111.  252  586 

Jolivet  V.  Chaves,  125  La.  923  342a,  514 
Jolland  V.  Stainbridge,  3  Ves.  Jr.  478  546 
Jolly  v.  Arbuthnot,  4  De  G.  &  J.  224  1519 
Jonchert  v.  Johnson,  108  Ind.  436  113 

Jones,  Ex  parte,  47  S.  Car.  393  1675 

Jones  V.  Adams,  37  Ore.  473         697,  1658 
v.  Bach,  48  Barb.  (N.  Y.)  568  499 


1042 


gejSteeal  table  of  cases 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Jones 

V.  Bamford,   21    Iowa   217  538,  560 

V.  Benedict,  83  N.  Y.  79  1701a 

V.  Berkshire,   IS   Iowa  248 

492,   495,    518,    521a 
V.  Binns,   33   Beav.   362  1099 

V.  Black,  18  Okla.  344  46a,  358,  714 
V.  Blake,  33  Minn.  362  271,  282,  711 
V.  Boiling,  101  Ark.  611  103 

V.  Bowler,   74   Maine   310  1239 

V.  Bowling,  117  Mich.  288  1449 

V.  Bradley   Timber   &c.    Supply   Co., 

114  Minn.  415  302 

V.  Bragg,   33   Mo.   337  866 

V.  Brewington,    58   Mo.    210  166,  168 

V.  Brittan,  1  Woods  (U.  S.)  667  335 
V.  Brogan,  29  N.  J.  Eq.   139  948 

V.  Bryan,  53  Ind.  App.  550  644 

V.  Bull,  85  Tex.   136  435,  444 

V.  Burden,20  Ala.   382  1653 

V.  Burtis,  57  Nebr.  604  1215,  1347 

V.  Byrne,   149  Fed.   457  198 

V.  Carr,  41  Kans.  329  1670 

V.  Caswell,   3    Johns.    Cas.    (N.    Y.) 

29  1677 

V.  Chamberlin,     5     Heisk.      (Tenn.) 

210  486 

V.  Chandler,   13    N.    Mex.    501  911 

V.  Clark,  20  Johns.    (N.  Y.)   51  777 

V.  Conde,  6  Johns.   Ch.    (N.  Y.)    77 

1215,  1709a 
V.  Costigan,  12  Wis.  677  454,  684,  824 
V.  Crowell,  143  Ind.  218  1442c 

V.  CuUen,    100   Tenn.    1  260,  315 

V.  Dannenberg  Co.,  112  Ga.  426 

610,  617,  619 
V.  Davenport,  44  N.  J.  Eq.  33  614 

V.  Davis,   121  Ala.   348  468 

V.  Davis  (N.  J.  Eq.),  25  Atl.  370  121 
V.  Detroit  Chair  Co.,  38  Mich.  92  439 
V.  Dow,    18   Wis.   241  731,  1632 

V.  Dulick,  8  Kans.  App.  855  964 

V.  Dutch,  3   Nebr.   (IJnoff.)   673 

1064,  1081,  1084,  1113 
V.  Elliott,  4  La.  Ann.  303  71 

V.  Ewing,   107  Ind.  313  113 

V.  Ewing,  22  Minn.   157  1773 

V.  Fidelity  Loan  &c.  Co.,  7  S.  Dak. 

122  990,  1028a 

V.  Fisher,  88  Nebr.  627  479,  791,  814 
V.  Fletcher.  42  Ark.   422  1127 

V.  Flint,  10  Adol.  &  E.  753  697 

V.  Foster,  175  111.  459 

703,  711,  741,  762,  1045,  1152,  1211 
V.  Franklin    Ins.    Co.,    40    Ohio    St. 

583  745 

V.  Gibbons,  9  Ves.  407  479 

V.  Gilbert,   142   Iowa  506  295 

V.  Gillett,  142   Iowa  506 

242a,  251,  258,  260,  265,  279,  295, 

322,  323,  325,  1039,  1070 

V.  Gilman,  14  Wis.  450  1586 

V.  Green,  41  Ark.  363  679 

V.  Guaranty  &c.  Co.,  101  U.  S.  622 

124,  352,  365,  379,  384,  1805 
V.  Hagler,  95  Ala.  529  1782,  1865,  1895 
V.  Haines,  117  Iowa  77  406 

V.  Hartsock,  42  Iowa  147  1425 

V.  Herrick,  35  Wash.  434  467 

V.  Higgins,  80  Ky.  409  763a 

V.  Hill,  64  N.  Car.  198  697,  780 

V.  Hill,  62  Ore.  53  1512 

V.  Hiller,   65   Fla.   532  1330,  1653 

V.  Hooper,   50  Miss.   510  1663 

V.  Hubbard,   193  Mo.   147  1093 

V.  Hudson,  23   S.   C.   494  538,  559 

V.  Johnston  Harvester  Co.,  8  Nebr. 

446  586 


Jones 

v.  Jones,    16    111.    117  456 

V.  Jones,   20    Iowa   388  616 

v.  Jones,  66  N.  H.   198  961,  966b 

V.  Jones,   17   N.   Y.    S.   905  324,  335 

V.  Jones,  20   S.   Dak.   632  260,  265 

V.  Jones,  1  Head   (Tenn.)   105  315 

V.  Kennedy.    138   Ala.   502  286,  335 

V.  King,    25    111.    383  679 

V.  Lackland,  2  Grat.   (Va.)  81  1690 

V.  Lapham,    15   Kans.    540 

,     173,  550,  815,  1402,  1404,  1575 
V.  Lawrence,   18  Ga.  277  1181 

V.  LSvering,    116   Mo.   App.  377  603 

V.  Light,   86   Maine  437  627 

V.  Mack,    53    Mo.    147  1678,  1902 

V.  McKenna,  4  Lea  (Tenn.)  630  874a 
V.  McKinney,    135    Ga.    60  6.5a 

V.  McNarrin,    68    Maine    334  584 

V.  Marks,    47    Cal.    242  586 

V.  Martin,    16   Cal.    165  493 

V.  Matkin,  118  Ala.  341  1039,  1055 

V.  Matthie,   11  Jur.   504  1801,  1906 

V.  Merchants'  Bank,  4  Rob.  (N.  Y.) 

221  674 

V.  Meredith,   Bunb.    346  1067 

V.  Merritt,  23  Hun  (N.  Y.)  184  1718 
V.  Miller,  2  Nebr.  (Unoff.)  582  1669 
V.  Moore,    42    Mo.    413  1866 

V.  Myrick,  8  Grat.    (Va.)    179  1621 

V.  Neale,  2  Pat.  &  H.   (Va.)  339 

119,  166 
V.  Null,   9   Nebr.    57  1218 

V.  Parker,  73  Maine  248  505 

V.  Parker,  51  Wis.  218 

468,  472,  473,  607a,  927a 
V.  Parks.    78    Ind.    537  768,  769 

V.  Parsons,  25  Cal.  100  1416 

V.  Phelan,   20   Grat.    (Va.)    229  1621 

V.  Phelps,  2  Barb.  Ch.    (N.  Y.)   440 

534,  535,  575,  607,  607a,  608,  901a 
V.  Pierce,  134  Pa.  St.  533  164a,  332 
V.  Porter,  23  Ind.  66  1442 

V.  Porter,   59   Miss.   628  497 

V.  Port     Huron     &c.     Co.,     171     111. 

^  502  102a 

V.  Powers,   65  Tex.  207  510 

V.  Pullen,    115    N.    Car.    465 

1877,  1883,  1885,  1892 
V.  Quinnipiack  Bank,  29  Conn.  25 

387,  726,  802,  817,  843,  883a 
V.  Radatz,  27   Minn.  240  1606 

V.  Ramsey,    3    Bradw.    (111.)    303 

^.  ,       ,  429,  1180 

V.  Richardson,  85  Ala.  463  1098,  1414 
V.  Richardson     10   Mass.   481  149 

V.  Rider,  60  N.   H.  452  658 

V.  Rigby,  41  Minn.  530  673,  715,  716 
V.  Robinson,  11  Ala.  499  460,  461,  477 
V.  Rush,  156  Mo.  364  304,  324,  335 
V.  Sackett,   36   Mich.    192  191 

V.  St.  John,   4   Sandf.   Ch.    (N.   Y.) 

208  1440 

V.  Schulmeyer,  39  Ind.    119 

78a,  1334,  1606 
V.  Shaddock,    41    Ala.    262  542 

V.  Sheppard,    145    Mo.    App.    720 

1864,  1871,  1926b,  1927,  1929 
V.  Smith,    79    Maine   446  33,  675 

V.  Smith,   22   Mich.    360 

480,  481a,  820,  834,  847 
V.  Smith,   55   Tex.   383  1404 

V.  Smith,    1   Hare  43  548,  550, 

553,  571,  572,  578,  588,  604 
V.  Stairs,  5  Nebr.  (Unoff.)  243  1641 
V.  Standiferd,  69  Kans.   513  1671 

V.  Stienbergh,  1  Barb.  Ch.    (N.  Y.) 

250  824a,  830,  1432, 

1709c,  1710.  1711 


GENERAL   TABLE    OF    CASES 


1043 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Jones 

V.  Sweet,    77    Ind.    187  1464 

V.  Tainter,  15  Minn.  512     177,  468,  470 
V.  Thomas,  8  Blackf.    (Ind.)   428 

28,  697,  780,  1658 
V.  Tincher,    15    Ind.    308  881 

V.  Townsend,      2       Shannon      Cas. 

(Tenu.)    167  1358 

V.  Trawick,   31   Ala.   253  286 

V.  Trusdell,  23  N.  J.   Eq.   121  649 

V.  Van  Doren,  130  U.  S.  684  607 

V.  Webster,   48   Ala.    109  150 

V.  Wells,   31    Mich.    170  1134 

V.  Wight,   8    Hawaii    614  244 

V.  Williams,    155    N.    Car.    179 

787,   826,   1217a,   1579,   1637,   1642, 
1654,  1785,  1787 
V.  Williams,  24  Beav.  47       552,  573,  580 
V.  Williams,   5   Ad.   &   E.   291 

1194,  1211 

V.  Winans,    20   N.    J.    Eq.    96  1436a 

V.  Yoakam,    5    Nebr.    265  176,    177 

V.  Zollicoffer,  4  N.   Car.   645  S5S 

Jones'    Fund    v.    Roth,    18   N.    Y.    Wk. 

Dig.    459  1424 

Jones,  Matter  of,  2  Ohio  Dec.  409  505 

Jopling  V.    Walton,   138   Mo.   485  1801a 

Joralman    v.    McPhee,    31    Colo.    26 

608,  609 

Jordain  v.   Fox,   90  Wis.   99  164a 

Jordan   v.   Blackmore,   20   Ind.  419  1503 

V.  Brown,    56    Iowa   281  703 

V.  Cheney,    74   Maine    359 

804,  817,  818,  819,  820 
V.  Farnsworth,     15     Gray      (Mass.) 

517  501,  517 

V.  Fenno,    13   Ark.    593  287 

V.  Forlong,  19  Ohio  St.  89  948 

V.  Garner,    101   Ala.    411  286 

V.  Hudson,    11    Tex.    82  881 

V.  Humphrey,    31    Minn.    495 

633,  642,  646,  899a,  1176 
V.  Katz,   89   Va.   628  338 

V.  McNeil,    25    Kans.    459  459,  624 

V.  Mann,    57    Ala.    595  991,  992 

V.  Mead,    12    Ala.    247  467,  538 

V.  Mitchell,  25  Ark.  258  634 

V.  Peak,  38  Tex.  429  731 

V.  Poillon,  77  N.  Y.  518  1648 

V.  Pollock,    14    Ga.    145  544 

V.  Sayre,   24   Fla.    1  24,  703,  804, 

1193,  1204,  1211,  1395,  1406 
V.  Sayre,  29  Fla.   100 

24,  680,  808,  874a,  1397 
V.  Smith,    30   Iowa    500  924,  936 

V.  Thompson,  117  Ala.  468  834 

V.  Van   Epps,  85   N.   Y.  427 

1439,    1445,  1589 

V.  Warner,    107    Wis.    539         322,  1493 

V.  White,   20   Minn.    91  762 

Jorgenson   v.    Minneapolis   &c.    R.    Co., 

25    Minn.    206  583 

V.  Young,    1    Alaska   335  946 

Jortin  V.  Southeastern  R.  Co.,  6  De  G. 

M.   &  G.   270  3 

Joseph    V.    Wild,    146    Ind.    249        589,  592 

Josephson  v.  Powers,  123  La.   5       111,  113 

Josephthal  v.  Heyman,  2  Abb.   N.  Cas. 

(N.    Y.)    22  560 

V.  Steffen,    8    N.    Y.    Weekly    Dig. 

61  ,  560 

Jose  Realty  Co.  v.  Pavlicevich,  164  Cal. 

613  1895,  1911 

Joslin  V.    Millspaugh,  27   Mich.    517       1342 
V.  New  Jersey  Car  Springs  Co.,'  36 

N.    T-    L.    146  76Ic 

V,  Williams,    61    Nebr.    859      1440,  1483 

V.  Wyman,  9  Gray   (Mass.)   63         1265 

Joslyn  V.  Parlin,  54  Vt.  670  392.  803 


Joslyn 

V.  Wyman,  5  Allen   (Mass.)   62 

357,  886,  946,  947,  1079,  1081 
Jospe  V.  Danis,  138  App.  Div.  544  557 
Josselyn   v.    Edwards,    57    Ind.   212 

878,  1380 
Jouet  V.  Mortimer,  29  La.  Ann.  206 

1661,  1666 
V.  Spinning,  6  N.  J.  L.  446  824 

Jouett  V.   Gunn,  13  Tex.  Civ.  App.   84 

1777b 
Jourdan  v.  Jourdan,  9  Serg.  &  E.  (Pa.) 

268  500 

Journeay  v.   Gibson,   56  Pa.   St.   57 

496,  521a 

Jowers  V.    Phelps.   33   Ark.   465  586 

Joy  V.  Adams,  26  Maine  330  1204 

V.  Birch,   4   CI.    &    F.    57  262 

V.  Jackson  &c.   Plank  Road  Co.,   11 

Mich.   155  124a,  161,  1432 

V.  Vance,    104    Mich.    97 

956,  957,  964,  964d 
Joyce  V.  Dauntz,  55   Ohio  St.   538 

869,  874,  877 
V.  Means,  41   Kans.   234  1006 

Joyner  v.   Farmer,   78   N.    Car.    196 

664,  1876,  1876a,  1885,  1922 
V.  Stancill,    108   N.   Car.    153 

862,  924,  926,  930 
Joynes  v.   Stathaffl,   3   Atk.   388  321 

J.    S.    Gabel   Lumber   Co.    v.    West,   95 

Nebr.    394  81a,  84,  487,  501 

Jubb  V.  Thorpe,  1  Wyo.  356  82 

Juckett    V.    Fargo    Mercantile    Co.,    19 

S.    Dak.    150  894 

Judd  V.  Flint,  4  Gray   (Mass.)    557 

244,  245,  246,  621,  928 
,.  O'Brien,   21    N.    Y.    186 

1751,  1827,  1839,  1840,  1855 
V.  Seekins,  62  N.  Y.  266  503,  679,  848 
V.  Tryon,  131  Mass.  345  1257,  1259 
V.  Woodruff,    2    Root    (Conn.)    298 

517,  703 
Judge  V.   Booge,  47   Mo.    544       1636,  1869 
V.  Conn.    Ins.    Co.,    132   Mass.    521 

422,  426a 
V.  Herbert,    124    Mass.    330 

1934,  1935,  1940 

V.  Pfaff,    171    Mass.    195        1741,  1777b 

V.  Reese,  24  N.  J.   Eq.  387       250,  7337 

•V.  Vogel,    38    Mich.    568  632,  956 

Judkins  v.   Woodman,  81   Maine  351       694 

Judson  V.  Dada,  79  N.  Y.  373 

744,  754,  757,  762,  764,  1625 

V.  Emanuel,    1   Ala.   598  1396 

V.  O'Connell,  14  N.  Y.  S.  92  1636 

Juergens  v.  Cobe,  99  111.  App.  156  134 

Julien  V.   Model  B.   L.   &c.   Assn.,    116 

Wis.    79  1182a 

Jumel  V.  Jumel,   7   Paige    (N.  Y.)    591 

740,  1380 
Jummel  v.  Mann,  80  111.  App.  288 

504,  565,  956 

Jumonville  v.  Sharp,  27  La.  Ann.  461     458 
Junction   R.    Co.    v.    Bank   of  Ashland, 

12   Wall.    (U.    S.)    226  656,  659 

Juniata    Building   &c.    Assn.   v.   Mixell, 

84    Pa.    St.    313  638 

Junk  V.   Zieske,   177  111.  App.    103 

1602,  1606 

Tunkins  v.  Lovelace,  72  Ala.  303     711.  1322 
Just    V.    State    Sav.    Bank,    132    Mich. 

600  113 

Justice    «.    Souder,    19    N.    Dak.    613 

83a,  138a 
Juvenal  v.  Jackson,  14  Pa.  St.  519  556 
Juzan  V.   Toulmin,   9  Ala.   662  625 


1044 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Ksbrick  v.  State  Ins.  Co.,  48  Mo.  App, 


393 


427 
607 

1414 
121 

138b 

262,  326 

597 

574 


Kaehler  v.   Dibblee,  32   Wis.    19 
Kager  v.    Vickery,   61   Kans.   342 
Kahn  v.   Becnel,   108  La.   296 
V.  Peter,    104    Ala.    523 
V.  Weill,    42    Fed.    704 
Kahre  v.   Rundle,  38  Nebr.  315 
Kaine  v.   Denniston,  22  Pa.   St.   202 
Kaiser  v.   Lembeck,   55   Iowa  244 

468,  470,  472 
Kalb  V.  Wise,  5  Ohio  Dec.  533  505,  508 
Kalscheuer    v.    Upton,    6    Dak.    449 

874b,  878.  1064 
Kalteyer  v.  Mitchell   (Tex.  Civ.  App.), 

110   S.    W.    462  196 

Kamena  v.  Huelbig,  23  N.  J.  Eq.  78 

786,  787,  806,  813,  842,  879 
Kamer  v.  Bryant,   103   Ky.   723  592 

Kammann   v.    Barton,   26   S.    Dak.    371 

1784,  1793a 
Kanawha  Valley  Bank  v.  Wilson,  29  W. 

Va.   645  848,  1038,  1800 

Kane  v.  Jonasen,  55  Nebr.  757       1616,  1673 
V.  Kane,     13    App.     Div.     (N.    Y.) 

544  104 

V.  Mann,    93    Va.    239  193,  198 

Kannady    v.    McCarron,    18    Ark.    166 

19,  702 
Kansas  City  Inv.  Co.  v.  Fulton,  86  Mo. 

App.    138  824a 

Kansas  City  Land  Co.  v.  Hill,  87  Tenn. 

589  541,  574 

Kansas  City  Sav.  Assn.   v.   Mastin,   6l 

Mo.  435  .    1345 

Kansas  Farmers*  Fire  Ins.  Co.  v.  Sain- 

don,  53  Kans.  623  422 

Kansas    Lumber    Co.    v.    Ashworth,    26 

Kans.  212  63 

Kansas  L.  &c.  Co.  v.  Gill,  2  Kans.  App. 

488  71,  351,  1182a,  1777b,  1807d 

Kansas    Mtg.    Co.    v.    Weyerheuser,   48 

Kans.    335  487 

Kansas  Valley  Nat.  Bank  v.  Eowell,  2 

Dill    (U.    S.)    371  134 

Kapena     v.     Kaleleonalani,     6     Hawaii 

579  874c 

Kaphan  v.  Ryan,  16  S.   Car.  352     384,  933 
V.  Toney   (Tenn.),  58  S.  W.  909       260 
Kaopes  V.    Rutherford   Park  Assn.,   60 

N.   J.   Eq.    129  509 

Karcher  v.  Cans,  13  S.  Dak.  383 

83a,  1757a,  1782 
Kargar  v.  Steele-Wedeles  Co.,  103  Wis. 

286  462,  464 

Karl  V.  Conner,  30  Ky.  L.  238  1425,  1579 
Karn  v.  Rorer  Iron  Co.,  86  Va.  754  1521 
Karnes  v.   Harper,  48   111.   527  1720 

V.  Lloyd,    52   III.    113  27,  719,  1218 

Kartright  v.   Cady,   21   N.   Y.   343  44 

Kasson    v.    Tousey,    96    Wis.    511 

1709b,  1719a 
Kaston  V.   Paxton,   46  Ore.   308  1659 

V.  Storey,   47    Ore.    150  47,  1051d 

Kattenstroth    v.    Astor    Bank,    2    Duer 

(N.    Y.)    632  1526 

Katz  V.  Kaiser,  154  N.  Y.  294  65 

V.  Obenchain,  48  Ore.   352  848 

Kauffman  v.  Peacock.  115  111.  212  1933 

V.  Walker,    9    Md.    229  1646a 

Kaufhold  v.  Burke,  5  Lack.  Jur.   (Pa.) 

223  1396 

Kausler  v.    Ford,  47   Miss.    289  931 

K.awananakoa  v.   Polyblank,   205   U.   S. 

349  1443 

Kay  V.   Castleberry,  99  Ark.    618  879 

V.  Towsley,    113    Mich.    281  609 


Kay 

V.  Whittaker,  44  N.   Y.   565 

1396,  1402,  1439,  1481 
Kaylor  v.    Kelsey,   91    Nebr.   404  1678 

Keagle  v.  Pessell,  91  Mich.  618  97 

Keagy  v.  Trout,  85  Va.   390  343,  627 

Kearney  v.  Macomb,  16  N.  J.   Eq.  189 

263,  267,  340 
V.  Taylor,    15   How.    (U.    S.)    494 

1670,  1677 
Kearsing  v.   Kilian,   18   Cal.   491  1434 

Keasebey   v.    Wilkinson,    51    N.    J.    Eq. 

29  1715 

Keating  v.  Hannenkamp,  100  Mo.  161     153 
V.  Wilbert.    119   La.   461  117a 

Kebabian  v.    Shinkle,   26  R.   I.    505 

1039.  1052,  1066,  1356,  1639,  1669 
Kebell  v.   Philpott,  2  Jur.    739  181 

Keck  V.  Allender,  37  W.  Va.  201  1590 

Kee   V.    Ewing,    17    Okla.    410  497 

Keeble  v.  McLemore  (Tenn.),  64  S.  W. 

305  1638 

Keech    v.    Hall,    1    Doug.    (Mich.)    21 

667,  776,  1066 
Keeder  v.  Murphy,  43   Iowa  413  99 

Keedle  v.   Flack,  27  Nebr.  836  741 

Keegan  v.  Cox.  116  Mass.  289  105 

Keeler  v.   Hannah.   52   Mich.   535  605 

V.  Keeler,   11   N.  J.   Eq.  458       677,  678 
V.  Keeler,    31    N.    J.    Eq.    181 

444,  446,  449 
Keeley  Brewing  Co.  v.  Mason,  116  111. 

App.    603  771 

Keeline  v.   Clark,   13?   Iowa  360 

244,  258,  278,  324,  774 
Keenan  v.  Osborn,  7  Ont.  L.  R.   134       701 
Keene  v.  Biscoe,  L.  R.  8  Ch.  D.  201       1186 
V.  Keene,  3   C.   B.    (N.  S.)    144         1141 
V.  Munn.   16   N.   J.   Eq.   398  1621 

Keene  Five-Cents  Sav.  Bank  v.  Archer, 
109    Iowa    419  964b 

V.  Herrick,    62    N.    H.    174  883a 

Keene    Guaranty    Sav.    Bank    v.    Law- 
rence,   32    Wash.    572  523 
Keener    v.    Wilkinson,    33    Colo.    445      1655 
Keene    &c.    Sav.    Bank    v.    Johnson,    1 

Nebr.    (Unoff.)    69  1611a.    1637a 

Keep    V.    Mich.    Lake    Shore    R.    (io., 

6   Chicago   L.    N.    101  1528,   1532 

Keet  V.    Baker,   141    Mo.    175  904 

Kegley    v.    Skillman,    68    Wash.    637 

318a,  335 
Kehl  v.  Burgener.  106  111.  App.  336  558 
Kehm  v.  Mott,  187  111.  519  1473,  1474 
KeifFer  v.  Starn.  27  La.  Ann.  282  66,  66a 
Keigher  v.    St.    Paul,   69   Minn.    78  911 

Keil  v.    Healey,    84    111.    104  716 

v.  West.   21    Fla.    508  1663a 

Keilly    v.    Severson,    149    Wis.    251        586 
Reiser    v.    Gammon,    95    Mo.    217 

1912,    1915,    1922a 
Keister  v.  Myers,  115  Ind.  312  1373 

Keith  v.   Browning,   139  Mo.    190 

1345.    1915 
V.  Catchings,    64    Ga.    773  248,    292 

v.  Champer,   69   Ind.   477  1457 

V.  Harbison    (Tenn.),    52      S.      W. 

1109  1774 

V.  McLaughlin,    105    Ala.    339 

1176,  1777b 
V.  McLaughlin,    114   Ala.    60 

1114.  1120c 
V.  Royal  Ins.  Co.,  117  Wis.  531  40'i 
V.  Swan.    11    Mass.    216  1290 

V.  Trapier,    Bailey    Eq.     (S.     Car.) 

63  866 

V.  Wheeler,    159   Mass.    161 

544,    553,    848 


GEISTEEAL   TABLE   OF    CASES 


1045 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §|  1443-1940.] 


Keithley    v.    Interstate    Bank    &c.    Co., 
154    111.    App.    443  lOSld 

V.  Wood,   47    III.    App.    102       258,   336 
Keith  &c.  Coal  Co.  v.  Bingham,  97  Mo. 

196  126,    459,    1345 

Kelgour    v.    Wood,    64    111.    345 

1395,    1406 
Kellar    v.    Sinton,    14    B.    Mon.    (Ky.) 

307  1204 

Keller  v.  Ashford,   3   Mackey    (D.   C.) 
444  575,  752 

V.  Ashford,    133    U.    S.    610 

575,  742,  749,  752,  758,  759,  761b, 
761c,  763a,  1407 
V.  Berry,  62   Cal.   488  20 

V.  Carterville    Bldg.    &c.    Assn.,    71 

Mo.  App.  465  609 

V.  Coman,    162    111.    119  1069 

V.  Hannah,    52    Mich.    535  967 

V.  Harrison,  151  Iowa  320  1652 

V.  Kirby,    34   Tex.    Civ.   App.    404 

252     338 
V.  Lewis,    53    Cal.    113  '   208 

V.  McConville,    175    Mich.    479  786 

V.  Miller,    17   Ind.   206  1587 

V.  Nutz,   5    Serg.   &   R.    (Pa.)    246     523 
V.  Wenzell,    23    Ohio    St.    579  1353 

V.  Whittington    (Ark.),    153    S.    W. 

808  1883,    1889,    1895 

Kelleran  v.   Brown,    4   Mass.   443 

244,  246,  300,  513 
Kelley    v.    Clark,    23    Idaho    31  1088 

V.  Culver,    116    Ky.    241  585 

V.  Fisk,    110    Ind.    552  631,    734 

V.  Goodwin,    95    Maine    538  151 

V.  Graham,  70  Ark.  490  1323,  1724 

V.  Leachman,    2    Idaho    1112 

26,  244,  1332 
V.  Stanberry,    13    Ohio    St.    408 

544,    586 
V.  Whitney,  45   Wis.   110 

722,    834,    841 
Kellner   v.    Randle    (Tex.    Civ.    App.), 

165    S.    W.    509  316,    324,    335 

Kellogg,    In    re,    113    Fed.    120       44,    101a 
Kellogg  V.  Ames,  41  N.  Y.  259 

788,  848,  853,  870,  943 
V.  Babcock,    1    Ch.    Dec.    (N.    Y.) 

47  1391 

V.  Carrico,  47   Mo.    157 

1835,   1838,    1859 
V.  Colby,    83    Iowa    513  868,    876 

V.  Cook,    18    Wash.    516  752 

V.  Decatur,  38  Iowa  524  1675a 

V.  Dickinson,   147   Mass.   432 

915,    1195,    1196 
V.  Fancher,  23  Wis.  21  583 

V.  Frazier,    40    Iowa    502  345,    349 

V.  Hickok,    1   Wend.    (N.   Y.)    521      634 
V.  Howell,   62   Barb.    (N.   Y.)    280 

1639,    1670,    1671,    1675,    1676 
V.  Kelley,     69     Minn.     124  475 

V.  Northrup,    115    Mich.    327 

301,  335,  342 
V.  Olmsted,   25    N.   Y.   189  742 

V.  Rand,    11    Paige    (N.    Y.)    59 

733,  1621,  1622 
V.  Randolph,   71    N.   J.    Eq.    127 

S48,    552 
V.  Rockwell,   19   Conn.   446  1114 

V.  Singer   Mfg.    Co.,  35    Fla.   99       1606 
V.  Smith,    26    N.    Y.    18 

483,    804,    872 
V.  Wood,    4    Paige    (N.    Y.)    578 

68,    915 
Kellum  V.   Smith.  33  Pa.  St.   158 

266,    312,    374 


Kelly  V.  Alabama  &c.  R.   Co.,   58  Ala. 
489  124,    124b,    154 

V.  Austin,  46  111.  156  429;  433,  439,  444 
V.  Beers,    12    Mass.    387  272 

V.  Bryan,    6    Ired.     Eq.     (N.     Car.) 

283  310,  322,  324 

V.  Burnham,  9  N.  H.  20  701,  807 

V.  Calhoun,   95   U.    S.    710  499 

V.  Duff,    61    N.    H.    435  865,    877 

V.  Fairmount     Land     Co.,     97     Va. 

227  551    553 

V.  Falconer,  45   N.  Y.  42  'l079 

V.  Geer,    101    N.    Y.    664  575,    752 

V.  Israel,    11    Paige    (N.    Y.)    147 

1442,  1634 
V.  Johnson,  129  Ala.  627  990,  992 
V.  Kelly,    54    Mich.   30  874d,   885a 

V.  Kershaw,    5    Utah   295 

624,    1176,    1503 
V.  Leachman,   3    Ihaho    629 

1169,  1196,  1198,  1204 
V.  Lenihan,    56    Ind.    448  630 

V.  Loi^shore,  78  Ala.  203  1370,  1599 
V.  McBlaine,  6  Kans.  App.  523  582 
V.  Martin,    107    Ala.    479  988a 

V.  Mills,  41  Miss.  267  454,  465,  467 
V.  Nusbaum,    244    111.    158  103 

V.  Palmer,   91    Minn.    133  598 

V.  Payne,    18   Ala.    371 

166,    178,   201,    1619 
V.  Roberts,    40    N.    Y.    432 

757,  763a,  764 
V.  Rosenstock,  45  Md.  389  487,  495 
V.  Searing,  4  Abb.  Pr.  (N.  Y.)  354 

1467,  1590 
V.  Thompson,    7    Watts    (Pa.)    401 

242,   244,  245,  246,   248,   312 
V.  Wronkow,    111    N.    Y.    S.    874      1673 
Kelly's   Appeal,    1    Sad.    (Pa.)    280 

473a,    609 

Kelly's    Estate,    1    Del.    Co.    287  1355 

Kels  V.  West,  56  Misc.    (N.  Y.)    126     1621 

Kelsay     v.     Farmers'     &c.     Bank,     166 

Mo.    157  1774,   1785,   1898 

V.  Taylor,   56  Ore.    13  1465 

Kelsey  v.  Abbott,   13  Cal.   609  1445 

V.  Agricultural    Ins.    Co.,    78    N.    J. 

Eq.     378  97 

V.  Collins,  49  Tex.  Civ.  App.  230  1190 
V.  Dunlap,  7  Cal.   160  499 

V.  Ming,    118    Mich.    438  812,    1678 

V.  Welch,   8    S.    Dak.    255        1396,    1414 
Kelso    V.    Fleming,    104    Ind.    180        742a 
V.  Kelly,    14    Pa.    St.    204  463 

V.  Kelso,   16   Ind.   App.   615  294 

V.  Norton,    65    Kans.    778 

673,  674,   715 
V.  Norton,    74    Kans.    442 

1048,   1080,   1100 
V.  Russell,    33    Wash.    474        607,    1363 
Kelton   V.    Brown    (Tenn.),    39    S.    W. 
„  541  250 

Kemerer  v.   Bournes,   53   Iowa   172 

666,  1427 
Kemmitt  v.  Adamson,  44  Minn.  121  642a 
Kemp  V.   Earp,  42  N.   Car.    167 

275,  328,   329 

V.  Hein,   48    Wis.    32  1670 

V.  Mitchell,    36   Ind.   249  1095 

V.  Small,    32    Nebr.    318  305,    324, 

335,   342a,   514,   1769 

Kempner  v.  Comer,   73  Tex.    196 

62,   83a,   244,    311,   335,    336,    339, 
475,  513,  539,  936,  1179a 
V.  Patrick,  43  Tex.  Civ.  App.  216     909 
Kenaston   v.   Lorig,    81    Minn.    454 

1876,    1896 


1046 


GEXEEAL   TABLE    OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Kendall  v.   Davis,   55   Ark.   318       339,  536 
V.  Hathaway,   67  Vt.    122 

435,  436,  442,  443,  447 
V.  Kendall,  12  Allen  (Mass.)  92  95 
V.  Lawrence,  22  Pick.  (Mass.)  540  591 
V.  Niebuhr,  13  Jones  &  S.   (N.  Y.) 

542  164 

V.  Niebuhr,    58    How.    Pr.    (N.    Y.) 

156  1621,   1624 

V.  Robertson,  12  Cush.   (Mass.)    156  616 
V.  Tracy,    64    Vt.    522  1198,    1202 

V.  Treadwell,    5    Abb.    Pr.    (N.    Y.) 

16       1540,   1551,    1560,   1561,   1562 
V.  Woodruff,   87   N.   Y.    1  723 

Kendall  Mfg.   Co.  v.   Rundle,  78  Wis. 

ISO  126c,   436b 

Kendig  v.  McCall,   133   Iowa   180  1069 

Kendrick  v.    Colyar,    143   Ala.    597  591 

Kenicott  v.    Supervisors,   16   Wall    (U. 

S.)  452  817,  834,  840 

Kenmare  Hard  Coal  &c.  Co.  v.   Riley, 

20  N.   Dak.   182  1053,   1151a 

Kennard  v.    George,   44   N.   H.    440  98 

V.  Mabry,    78    Tex.    151 

457,    463,    511 

Kenneday  v.  Price,  57  Miss.  771  500 

Kennedy  v.   Afdal.   229    111.   295  583 

v.  Boykin,  35   S.   Car.  61  706a 

V.  Bridgman,  27  Misc.   (N.  Y.)   585 

1675 
v.  Brown,    SO    Mich.    336  1684 

v.  Brown,   61    Ala.   296        744,   747,   749 
v.  Chapin,    67    Md.    454  823 

V.  Davis,    82    Ga.    210  917 

v.  Dunn,  58  Cal.  339       1861,  1883,  1915 
V.  Green,  3  Myl.  &  K.  699  552,  561, 

565,   566,   571,  604 
V.  Knight,  21   Wis.   340 

134,   657,  660,    1204 
V.  Milwaukee   &c.   R.    Co.,  22   Wis. 

581  681,    708 

V.  Moore,    91    Iowa    39  894 

V.  Northrup,    IS    111.    148  474 

V.  Ross,    25    Pa.    St.   256  1355 

V.  St.  Paul  &c.  R.  Co.,  2  Dill.   (U. 

S.)     448  1535 

V.  Security  Bldg.  &c.  Assn.  (Tenn.), 

57   S.   W.   388  500 

V.  Siemers,   120  Mo.   73  1907 

v.  Trumble,    32    Wash.    614  1363 

Kennerly   v.    Burgess,    38   Mo.   440 

689,    690 
Kennett  v.   Plummer,    28    Mo.    142 

39,    664,    776,    781 
Kenney   v.    Jaynes,    26    Colo.    154  560 

v.  Jefferson  County  Bank,   12   Colo. 

App.  24  488,  814,  817,  1790a 

V.  McCTeod,  9  Tex.   78  1359 

V.  Streeter,   88   Ark.    406 

1198,  1470,  1507a 
Kennicott  v.  Wayne  County,   16  Wall. 

XU.    S.)    452  481a 

Kenniff  v.  Caulfield,  140  Cal.  34 

552,    554,    556 
Kennion  v.   Kelsey,   10  Iowa  443 

71,  677,  1220,  1335,  1715 
Kenny  v.  McKenzie,  23  S.  Dak.  Ill  479 
Kenosha  Stove  Co.  v.  Shedd,  85   Iowa 

540  791 

Kenosha  &c.  R.  Co.  v.  Sperry,  3  Bias. 

(U.    S.)    309  1333' 

Kensington,  Ex  parte,  2  V.  &  B.  79 

179,   180,   181 
Kent  V.  Agard,  24  Wis.   378  320 

V.  Allbritain,    5    Miss.    317  242 

V.  Bean,   128   Ala.    600  586 

V.  Congdon,   33    Fed.    228  964,   964b 

V.  Dean,    128    Ala.    600  586,    588 


Kent 

V.  Gerhard,    12    R.    I.    92  197 

V.  Laffan,   2    Cal.    595  1757a 

V.  Lasley,    24    Wis.    654  320,    335 

V.  Marks,    101    Ala.    350  906 

V.  Melius,    69    Mich.    71  842 

V.  Pophan,  6  N.  Y.  Civ.  Pr.  336     1439 
V.  Williams,   114   Cal.    537  193 

V.  Williams,   146  Cal.   3 

459,   511,  523,   538 
Kent  Bldg.   &c.   Co.  v.   Middleton,    112 

Md.  10  1069,  1088,  1340 

Kenton  v.   Spencer,  6  Ind.  321  1688a 

v.  Vandergrift,    42    Pa.    St.    339 

312,  977 
Kentucky  Bank  v.  Clark,  4  Mo.  59  134 
Kentucky    Mut.    L.    Ins.    Co.    v.    Hall, 

20   Ky.   L.    1880  956 

Kenworthy   v.    Levi,    214    Pa.    235  542 

Kenyon  v.  Knipe,  2  Wash.  Ter.  422       521a 
V.  Shreck,    52    111.    382  1333,    1425 

Keogh  V.   McManus,  34   Hun    (N.   Y.) 
,  521  1692a 

Keogh  Mfg.  Co.  v.  Whiston,  14  N.  Y. 

S.   344  1523,   1533 

Keohane  v.   Smith,  97  111.   156 

605,  814,  956,  956a 
Kepcha  v.  Lowman,  249  111.  118  81a 

Kepler  V.  Erie  Dime  Sav.  &c.  Co.,  101 

Pa.   St.   602  568 

Ker  V.  Evershed,  41  La.  Ann.   15  297a 

V.  Ker,    42    La.    Ann.    870  607 

Kerbaugh  v.  Nugent,  48  Ind.  App.  43 

1179,  1181,  1189 

Kerby  v.    Wade,    101   Ark.    543  83Sb 

Kerchner   v.    Fairley.   80   N.   Car.   24      1S21 

V.  Frazier,   106   (3a.    437  97 

KerfoDt  V.    Billings,    160   111.    563 

1839,    1855,    1859,    1922 
V.  Cronin,    105    111.    609  523 

Kerford  v.  Mondel,  28  L.  J.  Ex.  303     894 
Kern   v.   A.   P.    Hotaling   Co.,   27    Ore. 
205  605 

V.  Hazelrigg,    11    Ind.   443  583 

V.  Hotaling   Co.,   27    Ore.   205  874e 

Kerndt  v.   Porterfield,  56  Iowa  412     1214c 
Kerngood   v.    Davis,   21    S.    Car.    183        682 
Kernochan    v.    New    York    Bowery    F. 
Ins.  Co.,  17  N.  Y.  428  420' 

V.  New  York   Bowery   F.    Ins.    Co., 
5  Duer  (N.  Y.)  1 

397,   411,   419,  420,  427 
Kernohan  v.  Durham,  48  Ohio  St.  7 

835a,  886 
V.  Manss,   53   Ohio   St.    118 

■ 804,  817,  818,  822,  835a 

Kerns  v.  Swope,  2  Watts   (Pa.)   75 

488,   495,   546 
Kerp  V.  Michigan  L.  &c.  R.  Co.,  Fed. 

Cas.   No.   7727  1521 

Kerr   v.    Day,   14   Pa.    St.    112 

586,    587,    589,    593 
V.  Galloway,  94  Tex.   641 

52,   1827,    1846,   1850 
V.  Gilmore,   6   Watts    (Pa.)    405 

242,   244,   246,   248,  257,   312 
V.  Hill,  27  W.  Va.  576       260,  265,  266, 
319,   328,    329,   335,    1658 
V.  Hitt,  75  111.   51  1835 

V.  Kingsbury,    39    Mich.    150     439,    589 
V.  Kitchen,    17    Pa.    St.    433  574 

V.  Lydecker,    51    Ohio    St.    240 

1193,    1204 
V.  Russell,     69    111.     666  500 

Kerrick  v.   Safferey,   7   Sim.   317 

1099,    1401,    1438 
Kerrison  v.   Stewart,  93  U.   S.   155 

1383.    1535 


GENERAL   TABLE    OF    CASES 


1047 


[References  are  to  Sections.— Vols.  1,  §§  l-663j  2,  §§  653a-1442c;  3,  §§  1443-1940.] 


Keise  V.  Miller,  169  Mass.  44 

1065,    1067,    1072,    1080 
Kersenbrock  v.  Muff,  29  Nebr.  530 

714,     1597 
Kershaw  v.  Dyer,  6  Utah  239     1642,  1709a 
V.  Kalow,  1  Jur.   (N.  S.)   974 

1802,    1805 
V.  Thompson,  4  Johns.  Ch.   (N.  Y.) 

609  1663,    1663a 

Kersten   v.    Kersten,    114    Minn.    24       790 
Kerting  v.  Hilton,   152   111.   658  265 

Kerwin,  Ex_parte,  8  Cow.  (N.  Y.)  118      90 
Kesner  v.  Trigg,  98  U.   S.   50 
„  34,    459,    1684 

Kessinger  v.   Whittaker,   82  III.   22 

1663,   1663a,   1664,    1667 

Kessler  v.    State,   24   Ind.    313  504 

Ketcham  v.  Brooks,  27  N.  J.  Eq.  347    1713 

V.  Deutsch,  211  N.  Y.  85    812,  1351,  1902 

V.  Fitch,    13    Ohio    St.    201  1597 

V.  Wood,  22  Hun  (N.  Y.)   64     372,  531 

Ketchell    v.    Mudgett,    37    Mich.    81        753 

Ketchem  v.  Gulick  (N.  J.  Eq.),  20  Atl. 

487  916,  917 

Ketchum  v.  Bell,  72  N.  J.  Eq.  907 

774,  1122 
V.  Jauncey,  23  Conn.  123  380,  1189 
V.  Pacific    R.    Co.,    3    Cent.    L.    J. 

380  1535 

V.  Pacific  Railroad,  4  Dill.   (U.  S.) 

78  178 

V.  Robinson,  48  Mich.  618     718a,   16633 

V.  St.  Louis,   101   U.   S.   306     162,  772a 

V.  Shaw,   28    Ohio    St.    503  666 

Kettlewell  v.   Watson,  21   Ch.  D.  685     566 

Keve   V.    Paxton,   26    N.    J.    Eq.    107 

429,   446 
Key  V.  Addicks,   8  Ind.  521  1718 

V.  Continental    Ins.    Co.,    101    Mo. 

App.    344  397 

V.  Jennings,    66    Mo.    356  1502 

V.  McCleary,  25  Iowa  191  295,  335 

Keyes  v.   Bump,   59   Vt.    391  64,   365, 

367,   373,  374,   531 
V.  Sherwood,    71    Mich.    516  1858 

V.  Wood,    21    Vt.    331 

606,   817,   821,    822a 
Keys  V.  Lardner,  59  Kans.   545       97,   1464 
V.  Lardner,    55    Kans.    331 

71,  351,  1452 

V.  Test,    33    111.    316  555,    586 

V.  Williams,  2  Jur.  611  183 

Keyser  v.   Angle,  40   N.   J.   Eq.  481       556 

V.  Clifton    (Tex.   Civ.   App.),   50   S. 

W.    957  548 

V.  Hitz,  4  Mackey  (D.  C.)   179 

771,   772,    1516,    1536 
Keystone  Iron  Works  Co.  v.   Douglass 

Sugar    Co.,    55    Kans.    195  487 

Key    West   Wharf    &c.    Co.    v.    Porter, 
63   Fla.  448 

736,  744,  745,  1330,  1458,  1590 
Kezer  v.  Clifford,  59  N.  H.  208  680,  1073 
Kibbe   V.    Thompson,    5    Biss.    (U.    S.) 

226  1203,    1247,    1575,    1588 

Kibby  V.   Harsh,   61   Iowa   196 

279a    295    335 
Kidd,  In  re,  (1894)  3  Ch.  558      '         'siOa 
Kidd    V.    Conway,    65    Barb.    (N.    Y.) 
158  in 

V.  Sparks   (Tex.  Civ.  App.),  167  S. 

W.  799  264,  26S 

V.  Teeple,  22  Cal.  255 

20,    67,    141,   271,    669 
Kidder  v.    Barnes,    18    N.    Dak.   276     604a 
V.  Flanders,    73    N.    H.    345  573 

V.  Mcllhenny,   81   N.    Car.    123 

355.   633,  924 


Kidder 

V.  Tufts,    48    N.    H.     121  1383a 

V.  Vandersloop,   114  111.   133       636,  639 
Kieffer  v.  Victor  Land  Co.,  53  Ore.  174 

459,  710 
Kieldsen  v.  Blodgett,  113  Mich.  655  113 
Kiene   v.    Hodge,    90    Iowa    212  487 

Kiernan   v.    Blackwell,    27    Ark.    235 

1414,  1449 
V.  Jersey  City,  SO  N.  J.  L.  246  696 
V.  Jersey  City,  80  N.  J.  L.  273 

1587,  1645 
Kieser  v.  Baldwin,  62  Ala.  526  116,  924 
Kiewert   Co.   v.  Juneau,   24   C.   Ct.   A. 

294  1116 

Kiff  V.   Weaver,  94  N.   Car.   274  817 

Kihiholz  V.  Wolf,   103   HI.   362     642a,  642b 

V.  Wolff,    8    Bradw.    (111.)    371        1333 

Kilborn   v.    Robbins,    4    Allen    (Mass.) 

369  1285 

V.  Robbins,  8  Allen  (Mass.)  466 

858,  868,  1089,  1093,  1285,  1304, 

1447a,  1621 

Kilcrease   v.    Lum,    36    Miss.    569  555 

Kile   V.    Yellowhead,    80    111.    208  66 

Kiley    V.    Brewster,    44    III.    186  1782 

Kilgore  v.   Dempsey,  25   Ohio   St.   413  659a 

V.  Graves,    2    Tex.    Civ.    Cas.    409      594 

V.  Powers,    5    Blackt.    22  1141 

Killgore   v.    Crammer,    35    Colo.   485         63 

Killian    v.    Andrews,    130    Ind.    579        609 

Kilgour  V.   Gockley,   83   111.    109 

27,    716,   817 
V.  Scott,    101    Fed.    359  341 

Kille   V.    Ege,    79    Pa.    St.    15  501 

Killebrew  v.  Hines,   104  N.   Car.    182 

11,  539,  697,  780 
Killmer  v.  Gallagher,  107  Iowa  676  133S 
Killops   V.    Stephens,    73    Wis.    Ill 

917,  1606 
Kilmer  v.  Gallaher,  107  Iowa  676 

1335,  1616 
V.  Hannifan,  113  Iowa  281  848,  870 
V.  Smith,  77   N.   Y.   226  738 

Kilner   v.    O'Brien,    14    Hun    (N.    Y.) 

414  634 

Kilpatrick  v.   Germania  Life  Ins.   Co., 
183  N.  Y.   163  1182 

V.  Henson,    81    Ala.   464 

643,  680,  1134 
Kimball  v.   Blaisdell,  5   N.   H.  533  528 

V.  Conner,  3  Kans.  414  1406,  1477 

V.  Darling,   32    Wis.    684 

144,  684,  1541,  1556 
V.  Goodburn,    32    Mich.    10  964 

V.  Johnson,    14    Wis.    674  497 

V.  Lewiston   Steam     Mill     Co.,     55 

Maine  494  664,  689,  693,   784 

V.  Lockwood,  6  R.  I.  138 

773,  774,   777 

V.  Myers,    21    Mich.    276  1489 

V.  Pike,    18    N.    H.    419  773,    774 

V.  Sattley,     55     Vt.     285  145,     151 

V.  Semple,    25    Cal.    400  499 

Kimberly  v.  Arms,  129  U.  S.  523  1638 

Kimble   V.    Esworthy,    6    Bradw.    (111.) 

517  468,    470 

V.  Harrington,    91    Mich.    281  552 

Kimbrell   v.    Rogers,   90   Ala.    339 

1420,  1424,  1600 
Kimbrough  v.  Curtis,  SO  Miss.   117 

193,    201 

Kime  v.  Addlesperger,  24  Ohio  Cir.  Ct. 

397  103 

V.  Jesse,    52    Nebr.    606  94 

Kimmell  v.  Willard,  1  Dougl.   (Mich.) 

217  1064,    1742 


1048 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Kimmerly    v.    McMichael,      83      Nebr. 

789  83a 

Kinard   v.    Hill,    154   Ala.    632       990,    991 

V.  Kaelin,    22    Cal.    App.    383  1772 

Kincaid    v.     Brunswick    School    Dist., 

11    Maine    188  895 

V.  Howe,    10   Mass.   203  63 

V.  Richardson,    9    Abb.    N.    C.    (N. 

Y.)    315  1204 

Kindberg    v.    Freeman,    39    Hun     (N. 

Y.)     466  1411 

Kindred    v.    New    England    Mtg.    Sec. 
Co.,    116   Ala.    192  134a,   459,    1899a 

V.  Union    Pac.    R.    Co.,    56    L.    ed. 

1216  592 

King  V.   Bangs,   120   Mass.   514       454,   695 
V.  Bates,    149    Mass.    73  824a 

V.  Belcher,  30  S.  Car.  381  1193 

V.  Bellamy,    82    Kans.    301  94 

V.  Bill,    28    Conn.     593  583 

V.  Branscheid,    32    Wash.    634  585 

V.  Briarwood   Land   Co.,   131   N.   Y. 

S.    946  944,   948 

V.  Bronson,   122   Mass.    122 

1641,  1839,  1854,  1879,  1909,  1915 
V.  Brown,    80    Tex.    276 

1204,    1678,   1679 
V.  Curtin,  31  App.  D.  C.  23  643 

V.  Davis,    137    Fed.    222  585 

V.  Dowdall,  2  Sandf.  (N.  Y.)  131  1838 
V.  Duntz,  11  Barb.   (N.  Y.)    191 

1111,   1751,  1822 
V.  Edington,     1     East    288  1765 

V.  Finch,   60    Ind.    420  896 

V.  Fraser,  23  S.  Car.  543  458,  522 
V.  Gilson,    32    III.    348  679 

V.  Greves,   42   Mo.   App.    168  279 

V.  Harrington,    2    Aik.     (Vt.)     33 

525,   804,    805,    807,    813,    826, 
1372,  1457 
V.  Housatonic  E.  Co.,  45  Conn.  226 

772,  773,  774,  777 
V.  Huni,     118     Ky.     450  538 

V.  Huni,  25  Ky.  L.  2266  527 

V.  Kilbride,  58  Conn.  109  345,  350,  735 
V.  Kincey,    1    Ired.    Eq.    (N.    Car.) 

187  265 

V.  King,    3    P.    Wms.    358  280 

V.  King,   215    111.    100 

1049,  1175,  1479,  lS89c 
V.  King,  100  Mass.  224  666,  866,  923a 
V.  Little,   1   Cush.    (Mass.)    436  254 

V.  Longworth,  7  Ohio  585  1590,  1591 
V.  McCarthy,  50  Minn.  222  258,  278 
V.  McCully,   38   Pa.    St.    76 

523,  525,  1654 
V.  McVickar,  3  Sandf.  Ch.    (N.  Y.) 

192       170,  172,  530,  605,  723, 

725,  849,  1396,  1397,  1399, 

1624,  1631 

V.  Marshall,  33  Beav.  S6S  159 

V.  Meighen,  20  Minn.  264  1146 

V.  Merchants'    Exch.    Co.,    5    N.    Y. 

547  62 

V.  Miller,   53   Ore.    53  812 

V.  Morris,    2     Abb.     Pr.     (N.     Y.) 

„296  167S 

V.  Newman,    2    Munf.     (Va.)    40 

258,  318 
V.  Paulk,  85  Ala.  186  465,  467,  589 
V.  Piatt,  37  N.  Y.  155  1617a,  1670.  1672 
V.  Portis,  77  N.  Car.  25  465,  510,  539 
V.  Portis,  81   N.   Car.   382  465 

V.  Remington,    36   Minn.    15  922 

V.  SafFord,    19    Ohio    St.    587 

1353,  1709 
V.  Smith,   2   Hare   239  684 


King 

V,  State  Mutual  Fire  Insurance  Co., 
7  Cush.    (Mass.)    1 

397,  409,  420,  421,  712 
V.  Stetson,  11  Allen  (Mass.)  407  47u 
V.  Stow,    6    Johns.     Cb.     (N.    Y.) 

323  1633 

V.  Summerville    (Tex.),    80    S.    W. 

1050  574 

V.  Thompson,  9  Pet.  (U.  S.)  204  174 
V.  Tirrell,  2   Gray    (Mass.)    332  1193 

V.  Travis,  4  Hayw.  (Tenn.)  280  553 
V.  Walker,  141  Ga.   63  1782 

V.  Warrington,  2  N.  Mex.  318  308a 
V.  West,  10  How.  Pr.    (N.  Y.)    333 

688,  1687 
V.  Whitely,   10  Paige   (N.  Y.)   465 

752,  755,  755a,  759,  761 
V.  Wilcomb,  7  Barb.    (N.  Y.)   263 

434,  538,  697 
V.  Williams,  66  Ark.   333  164 

V.  Wright,  27   Ind.   App.  600  1481 

V.  Young    Men's    Assn.,     1    Woods 

(U.    S.)    386  193,  207 

Kingman    v.    Harmon,    131    111.    171        102b 

V.  Pierce,    17   Mass.   247  888 

V.  Sinclair,   80   Mich.   427  988a 

Kingman    Plow    Co.    v.    Knowlton,    143 

Iowa   25  630 

Kingsbury  v.   Buckner,   70  111.   514  1063 

V.  Burnside,    58    111.    310  501 

V.  Fisher,  4  Colo.  App.   431  1221 

V.  Powers,   131   111.   182  103a 

V.  Sperry,   119   III.   279  103a 

Kingsland  v.   Fuller,   157  N.  Y.  507        1645 

V.   Stokes,  25  Hun   (N.  Y.)    107  1455 

Kingsley  v.  Abbott,  19  Maine  430  704 

V.  Anderson,    103    Minn.    510  351 

V.  Kingsley,  130  111.  App.   53  626 

V.  Svoboda,    2    Nebr.    (Unoflf.)    234 

1600a,  1642 
King,  The  v.  St.  Michael's,  Doug.  630  11 
Kinkead    v.    Peet,    153    Iowa    199 

1080b,  1094 
V.  Peet,    137    Iowa    692  295,  322, 

336,  1039,  1070,  1080a 
Kinna  v.  Smith,  3  N.  J.  Eq.  14 

787,  813,  826,  1372,  1388 
Kinnear  v.  Lowell,  34  Maine  299 

768,  861a,  874b,  879 
V.  Scenic  R.   Co.,  223  Pa.  390  428 

Kinnebrew  v.   McWhorter,   61    Ga.    33     866 
Kinney    v.    Columbia    Sav.    &c.    Assn., 
113   Fed.   359  1606 

V.  Duluth  Ore  Co.,  58  Minn.  455  817 
V.  Ensign,  18  Pick.  (Mass.)  232  919 
V.  Heatherington,    38    Okla.    74 

241,  258,  324 
V.  Heatley,    13    Ore.   35  281 

V.  Heuring,  44  Ind.   App.   590  114 

V.  McCleod,   9   Tex.    78  1444 

V.  McCullough,    1    Sandf.    Ch.    (N. 

Y.)  370  733 

V.  Mathews,    69   Mo.    520  129 

V.  Smith,    58   Ore.    158 

47,  258,  275,  279,  329,  1093a 
V.  Stevens,  207  Mass.  368  35 

Kinports  v.  Boynton,  120  Pa.  St.  306     312 
V.  Rawson,  29  W.    Va.  487  1500 

Kinsella  v.  Cahn,   185  111.  208  1383 

Kinsley  v.  Abbott,  19  Maine  430    704,  1382 
V.  Ames,  2  Mete.   (Mass.)  29  1767 

V.  Davis,    74    Maine    498  877,  967 

V.  Scott,    58    Vt.    470  1404,  1440 

Kinsman  v.   Barker,    14  Ves.    579  1143 

Kinlner  v.   Jones,   122    Ind.    148  1334 

Kipahulu   Sugar  Co.   v.   Nakila,  20  Ha- 
waii   620  1331a 
Kipp  v.   Brandt,  49  How.  Pr.    (N.  Y.) 
358                                                            •'1412 


GEN-EEAL   TABLE    OF    CASES 


1049 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Kipp 

V.  Delamater,  58  How.  Pr.   (N.  Y.) 

183  1083 

v.Merselis,  30  N.  J.  Eq.  99       530,  723 
Kirbie  v.  Howie,  9  S.  Dak.  471  1857 

Kirby  v.  Bank  of  Carrollton,  102  Miss. 


190 
V.  Childs,    10    Kans. 


586 


639 
1336,  1577,  1609 
V.  Estill,   75   Tex.   484  574 

V.  Fitzgerald,   31    N.    Y.    417  1940 

V.  Howie,   9   S.    Dak.  471  1860 

V.  Raynes,    138   Ala.    194  374 

V.  Reese,    69    Ga.   452  1067 

V.  Runals,    140    111.    289  1720 

V.  Shrader,  58  Nebr.  316  1347 

V.  Tallmadge,   160  U.   S.   379 
.  586,  587,  588,  591,  594 

Kircher    v.    M.    Keating    &c.    Co.,    145 
111.    App.    1  487 

V.  Schalk,  39  N.  J.  L.  335 

43    144,  453,  687 

Kirk    V.    Fort    Wayne    Gas    Light    Co., 

13   Ind.   56  1718 

V.  Van  Petten,  38  Fla.  33S     1174,  1447 

V.  Williams,   24   Fed.   437  194,  195 

Kirkaldie  v.   Larrabee,   31    Cal.  455 

176,  177,  528,  679 
Kirkbride  v.  Kelly,  167  Ala.  570  102 

Kirkbride  &c.   Oil  Co.   v.   Satterlee,  32 

Okla.    22  96 

Kirkendall  v.  Weatherly,  11   Nebr.  421 
Kirkham  v.   Dupont,   14  Cal.   559  1074 

V.  Moore,   30   Ind.   App.    549        544,   586 
Kirkland    v.    Kirkland,    26    N.    J.    Eq. 

276  1441,    1442 

Kirklin     v.     Atlas     Savings    &c.     Assn. 

(Tenn.),   60   S.   W.    149  560,   570,   571 

Kirkpatrick  v.   Caldwell,  32   Ind.   299 

474,  475,  487a 
V.  Corning,  38  N.  J.  Eq.   234 

1410,  1438a,  1665 
V.  Eastern  Milling  &c.  Co.,  137  Fed. 

387  167 

V.  Lewis,    46    Minn.    164  1743,  1855 

V.  Smith,  55  Mo.  389  1105 

V.  Ward,  5  Lea   (Tenn.)   434  538 

Kirkwood  v.  Thompson,  2   Hem.   &  M. 

392  1876,  1884 

V.  Thompson,  2  De  G.  J.  &  S.  613    1884 

Kirsch  V.  Kirsch,   113   Cal.   56  1663 

V.  Tozier,  143  N.  Y.  390  547 

ICirtz  V.  Peck,   113  N.  Y.  222  1496 

Kiser  v.  Combs,  114  N.  Car.  640  45 

V.  Heuston,  38   111.  252       504,   505,  517 

Kisner  v.  Trigg,  98  U.  S.  50  459 

Kissam  v.   Dierkes,  49   N.   Y.   602  1777d 

Kissel  V.   Eaton,   64  Ind.  248  1420 

Kisterbock    v.    Lanning,    19    Wkly.    N. 

Cas.    (Pa.)    54  429 

Kitchell  V.  Mudgett,  37  Mich.  81 

139,  575,  753,  874e 
Kitchen  v.  Lee,  11  Paige  (N.  Y.)  107  104 
Kitchener  v.  Jehlik,  85  Kans.  684  583 

Kitchin  v.  Grandy,  101  N.  Car.  86       1701a 
Kitchin's  Appeal,    196    Pa.    St.    321 

483,  804 
Kitteridge   v.   Chapman,  Zd   Iowa  348 

555,  556 
Kittermaster    v.     Brossard,     105     Mich. 

219  78a,      1606 

Kittle  V.  Van  Dycfc,  1  Sandf.   Ch.    (N. 
Y.)   76  468,  470 

1374,   1375,   1410,    1421,  1426 
Kittler    v.    Studabaker,    113    111.    App. 

342  817,  843 

Kittredge  v.  Bellows,  4  N.   H.  424         1258 
V.  McLaughlin,    38    Maine    513  1139 

V.  Woods,  3  N.  H.  503  433a  I 


Kitts  V.  Willson,  130  Ind.  492 

283  294  337 
Kizer  v.  Caufield,  17  Wash.  417  '  'l440 
Klaes  V.  Klaes,  103  Iowa  689  459 

Klapworth   v.    Dressier,    13    N.    J.    Eq. 

62  750,   751,   761c,  1711 

Klaus  V.  Moore,  77  Miss.  701  514a 

Kleeman  v.  Frisbie,  63  III.  482 

817,  818,  838 
Kleimann  v.  Geiselman,  114  Mo.  437  877 
Kleimeir  v.   Covington   Perpetual  Bldg. 

&c.  Assn.,   119  Ky.  724  638 

Klein  v.  Glass,  53  Tex.  37 

365,   1641,    1774,  1909 

V.  Isaacs,  8  Mo.  App.  568  744,  752 

V.  McNamara,   54   Miss.    90  118, 

269,   279,   303,    322,   325,   329,  808 

V.  Title  Guaranty  &c.  Co.,  166  Fed. 

365  634,  643 

Kleinschmidt  v.   Kleinschmidt,  9   Mont. 

477  263,  265 

Kleinsorge  v.  Kleinsorge,  133   Cal.  412 

474,  1176 
Klempp  V.  Northrop,  137  Cal.  414  176 

Klender  v.   Fenske,  53  Wis.   118  586 

Klinck  v.  Price,  4  W.  Va.  4 

56,  101a,  264,  319,  663 

Kline  v.  Camp,  49  Kans.   114     1336,  1611a 

V.  Chase,  17  Cal.  596  1051b 

v.  Grannis,  61   N.  J.   Eq.  397      522,  548 

V.  McGuckin,  24  N.  J.   Eq.  411 

824,  1405 
V.  McGuckin,  25  N.  J.  Eq.  433  378 

V.  Ragland,  47  Ark.  Ill 

679,  874c,  877,  877a,  907 
V.  Vogel,   11   Mo.   App.   211 

1641,   1857,   1858,   1915,  1921 
Klingenfeld     v.     Houghton,     1     Nebr. 

(ifnoff.)    868  804 

Klinger  v.  Lemler,  135  Ind.  77  557 

Klocfc  V.  Cronkite,  1   Hill    (N.   Y.)    107 

871a,  876,   1751,   1855,  1899 
V.  Walter,  70  111.   416 

164a,  264,  293,  332 
Kloess  V.  Katt,  40  111.  App.  99  444 

Klokke  V.   Escailler,    124   Cal.   297  1606 

Klumpke   v.    Moreno    (Cal.   App.),    140 

Pac.  313  1678 

Knaebel  v.  Wilson,  92  Iowa  536  151 

Knaggs  V.  Mastin,  9  Kans.   532  92 

Knapp  V.  Anderson,  89  Md.  189  1827 

V.  Bailey,  79   Maine  195  279a,  298, 

335,  544,  545,  553,  577,  586 

V.  Burnham,   11   Paige   (N.  Y.)    330 

1351,  1496,  1619 
V.  Connecticut  Mut.  L.  Ins.  Co.,  85 

Fed.  329  761b 

V.  Jones,  143  111.  375  138,  462,  467,  478 

V.  Lee,  3  Pick.  (Mass.)  452       1503 

V.  Smith,  27  N.  Y.  277  111 

Knapstein  v.  Tinnette,   156  111.  322  84 

Knarr  v.  Conaway,  42  Ind.  260 

684,  686,  1334 
Knaus  v.  Dreher,  84  Ala.  319 

267,  279a,  286,  335 
Kneeland    v.    American    L.    &   T,    Co., 
136  U.  S.  89  1642 

V.  Moore,   138  Mass.   198  870 

v.  Smith,   13  Wis.  591  1670 

Kneen  v.   Halin,  6  Idaho  621 
Kneettle  v.  Newcomb,  22  N.  Y.  249         670 
Knell    V.     Green    St.     Bldg.    Assn.,    34 

Md.    67  462,    463,  464 

Knetzer  v.  Bradstreet,  1  Greene  (Iowa) 

382  1215 

Knickerbacker    v.     Eggleston,    3     How. 
Pr.   (N.  Y.)   130  1576,  1633 


1050 


GENERAL  TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Knickerbocker  v.  McKindley  Coal  Co., 

172  III.  53S  „  ,        1521 

Knickerbocker  L.    Ins.    Co.   v.    Nelson, 
78  N.  Y.  137  634,  1494 

V.  Nelson,  8  Hun  (N.  Y.)  21  1443 

Knickerbocker    Trust    Co.    v.    Oneonta 
&c.  R.  Co.,  134  App.  Div.  775  1653 

V.  Oneonta   C.   &c.    R.    Co.,    188    N. 

Y.  38  1383 

V.  Penacook  Mfg.  Co.,"  100  Fed.  814 

307,  1384,  1385- 
V.  Penn  Cordage  Co.,  62  N.  J.   Eq. 

624  126o 

V.  Penn  Cordage  Co.,  66  N.  J.  Eq. 

305  444,  447 

Knierim  v.  Zaengerle,  9  Ohio  Dec.  47    1396 
Knight  V.  Bamfelld,  1  Vern.  179  1142 

V.  Bowyer,    23    Beav.    609  589,  593 

V.  Cheney,  5  N.   Bank.  R.  305  1235 

V.  Coleman,    117    Ala.    266  105,  343 

V.  Drane,    77    Ala.    371  1496,  1811 

V.  Dyer,  57  Maine  174  244 

V.  Hartman,   93   Mich.   69  267 

V.  Hodge,  62  Fla.   516  1663a 

V.  Houghtalling,  94  N.  Car.  408     1663a 
V.  Jackson,  36  S.   Car.   10 

964,  1805,  1806 
V.  Knight,   3  P.   W.   331  1367 

V.  McCord,  63  Iowa  429    279c,  295,  335 
V.  McKinney,  84  Maine  107  915 

V.  Majoribanks,  2  Mac.  &  G.   10         711 
V.  Moloney,  4  Hun  (N.  Y.)   33 

1644,  1651,  1673 

V.  Pocock,  24  Beav.  436  1386 

V.  Ray,  75  Ala.  383  822,  822a,  1701 

V.  Rountree,  99   N.   Car.   389      875,  881 

V.  Thayer,  125   Mass.  25  679 

V.  Truett,  18  Cal.   113  lOSlb 

V.  Warren,  9  N.  Y.  S.  380  883a 

V.  Whitehead,  26   Miss.   245  114 

Knisell  v.  Brunei,  60  Wash.  610  1447a 

Knisely  v.  Williams,  3  Grat.  (Va.)  265    198 

Knoblauch  v.  Foglesong,  37  Minn.  320    879 

Knobloch    v.    Zschwetzke,    21    J.    &    S. 

(N.  Y.)   391  741 

Knockamus  v.  Shepard,  54  111.  500 

293  335 
Knoll   V.    New   York   &c.    R.    Co.,    121 

Pa.   St.  467  681,  708 

Knollenberg  v.   Nixon,  171   Mo.  445 

892,  899 
Knolls  V.  Barnhart,  71  N.  Y.  474  501,  863 
Knoop  V.  Kelsey,  121  Mo.  642  630 

Knott  V.    Shepherdstown   Mfg.   Co.,   30 

W.  Va.  790  166,  168 

Knouff  V.  Thompson,  16  Pa.  St.  357       574 
Knoup  V.  Carver,  74  N.  J.  Eg.  449  634 

Knowell,  Ex  parte,  13  Ves.  Jr.  192         939 


Knowles  v.  Carpenter,  8  R.  I.  548 


848,  983 
293,  335 
244,  313 


V.  Knowles,   86  111,    1 
V.  Knowles,  25  R.  I.  464 
V.  Lawton,   18   Ga.   476 

870,  871,  1331,  1626 
V.  McCamly,  10  Paige  (N.  Y.)  109  342 
V.  Maynard,   13   Mete.    (Mass.)    352 

773,  775,  777 
V.  Rablin,  20  Iowa  101 

1072,  1395,  1578,  1680 
V.  Sullivan,  182  Mass.  318 

1687,   1688a,  1929,  1934,  1935 
V.  Torbitt,  53  Tex.  557  1S7S 

v.  Williams,  58  Kans.  221  263,  574 

Knowles    Loom     Works    v.    Ryle,    97 

Fed    730  435 

Knowlson  v.  Bruist,  86  Mich.   588  626 

Knowlton  v.  Black,  102  Maine  503  405 


Knowlton 

V.  Walker,  13  Wis.  264 

244,  246,  266,  457,  511,  513,  1039, 
1144,   1147,   1156,  1193 
Knox  V.  Armistead,  87  Ala.  511 

1322,  1876,  1883 
V.  Bailey,  4  Mo.  App.  581  785 

V.  Brown,  103  Mo.  223         538,  574,  575 
V.  Easton,  38  Ala.   345 

18,  664,  668,  702,  719,  739,  777 
V.  Galligan,  21   Wis.    470 

788,   1204,  1215,  1485 
V.  Gibson,   23    Colo.   App.    402 

1830,  1895 
V.  Hunter,  150  111.  App.  392  720 

V.  Johnston,  26  Wis.  41  906 

V.  Lee,   12  Wall.    (U.   S.)   457  901 

V.  McClain,  13  Lea  (Tenn.)    197 

1758,  1773 
V.  Moser,  69  Iowa  341  1335,  1590,  1718 
v.  Silloway,  10  Maine  201  559 

V.  Simmons,  4  Bro.   C.  C.  433 

898  1088 
Kobiter  v.  Albrecht,  82  Wis.  58  '  1506 

Koboliska  v.  Swehla,  107  Iowa  124 

878,  1314 
Koch  v.  Briggs,  14  Cal.  256 

62,  281,  1146,  1547a,  1769 
V.  Hinkle,  35  Pa.  Sup.  Ct.  421 

790a,  801,  805,  824a 
V.  Losch,  31  Nebr.  625  744 

v.  Purcell,  13  J.  &  S.   (N.  Y.)    162 

1439,  1672,  1683,  1687 
v.  Roth,  150  111.  212  547 

Kocourek   v.    Marak,    54   Tex.    201  500 

Koechl   v.    Gate   Development   Co.,   149 

App.  Div.  239  1638 

Koehler  v.  Ball,  2  Kans.   160  1637 

v.  Bierbaum  (Ky.),  122  S.  W.  524    909 
V.  Black    River    Falls    Iron    Co.,    2 

Black    (U.   S.)    715  128 

Koehring  v.  Muemminghoff,  61    Mo.  403 

"       1777b 

Koelsch  V.  Kendall,  76  Misc.  367 

1719,  1720 
Koen  V.  Miller,  105  Ark.   152 

481a,  820,  896,  956 
Koerner  v.  Gauss,  57  111.  App.  668       1613 
V.  Willamette  Iron  Works,  36   Ore. 

90  1540 

Koerper   v.    St.    Paul    &c.    R.    Co.,    40 

Minn.  132  510 

Koester  v.  Burke,  81  111.  436 

606,  1699,   1771a,   1889,  1902,  1939 
Koevenig  v.  Schmitz,  71  Iowa  175 

471,  534,  535,  607,  607a 
Koger  V.  Kane,  5  Leigh.  (Va.)  607  1811 
KoHler  V.   Smith,  2  Cal.  597  74,  1141 

Kohlheim  v.   Harrison,  34  Miss.   457      1152 
Kohli  V.  Hall,  141  Ind.  411  1222,  1334 

Kohn  V.  Lapham,  13  S.  Dak.  78     464,  465 
V.  McHatton,    20    La.    Ann.    223 

456,  514a 
Kohner  v.  Ashenauer,  17  Cal.  578  1420,  1421 
KoUe  V.  Clausheide,  99  Ind.  97  1106,  1107 
Kollen  V.  Sooy,  172  Mich.  214 

575,  1342,  1443 

Kollock  V.  Bennett,  53  Ore.  395  1769 

V.  Parcher,  52  Wis.  393  762 

Kommer  v.  Harrington,  83  Minn.  114     649 

Koon  V.  Tramel,  71  Iowa  132 

14,  459,  460,  461,  468,  549,  597,  600,  710 
Koop  V.  Burris,  95  Wis.  301  1638 

Kopke  V.  Votaw  (Tex.),  95  S.  W.  15       500 
Kopmeier  v.   O'Neil,  47  Wis.   593 

1365,  1612 
Kopp  V.  Blessing,  121  Mo.  391  ■  1345 


GENEKAL   TABLE    OF    CASES 


105 


[References  are  to  Sections.— Vols.  1,  U  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Kopper  V.  Dyer,  59  Vt.  477 

1095,  1097,  1107,  1411 
Koprucki    v.    Wojciechowski,    73    Misc. 

(N.  Y.)   46  1396,  1442 

Kornegay  v.  Spicer,  76  N.  Car.  95 

1764,  1808,  1813 
Korns  v.   Shaffer,  27  Md.  83  1876 

Kortlander  v.  Elston,  52  Fed.  180  910 

Kortright  v.  Cady,  21   N.  Y.  343 

13,  358,  674,  715,  886,  889,  893,  1080,  1450 
V.  Smith,   3   Edw.    (N.  Y.)    402 
^  1514,  1709c 

Koshland    v.    Hartford    Fire    Ins.    Co., 
31  Ore.  402  422 

V.  Home    Mut.    Ins.    Co.,    31    Ore. 

321  426a 

Kountze  v.   Omaha   Hotel  Co.,   107  U. 

S.  378  670,  771,  1521 

Kraemer  v.  Adelsberger,  122  N.  Y.  467 

246,  265,  273,  278,  278a 

Kraft  V.  Holzman,  206  111.  548  604a 

Krake  v.  Alexander,  86  Va.  206      249,  618 

Kramer  v.  Brown,  114  Ala.  612        242,  286 

V.  Farmers'  &c.  Bank,   15   Ohio  253 

365,  367,  368,  380,  383,  463,  610, 
726,  1187 
V.  Gardner,    104    Minn.    370 

760,  762,  765 
V.  Kebman,  9  Iowa  114 

76,  1335,  1546,  1577 
V.  Williamson,  135  Ind.  655  612 

V.  Wilson,    49    Ore.    333  323a 

Kramp  v.  Kramp,   185   III.  App.  464     1524 
Kraner  v.  Chambers,  92  Iowa  681  1720 

Kranert  v.  Simon,  65  111.  344  460 

Kransz  v.  Uedelhofen,   193  111.  477 

27,  667,  1053,  1190 
Krathwohl  v.  Dawson,  140  Ind.  1  1452 

Krauss  v.  Potts,  38  Okla.  674 

311a,  476,  513,  1039,  1060 
Krebs  v.  Lanser,  133  Iowa  241  295,  335 
Kreher  v.   Theisman's   Estate,    125   La. 

600  1469 

Kreichbaum  v.  Melton,  49  Cal.  SO 

1581,  1656,  1669 
Kreiger  v.   Bissell,   80  Ky.    330  1353 

Kreitzer  v.  Crovatt,  94  Ga.   694  1635 

Kreling  v.  Kreling,  118  Cal.  413 

768,  769,  1516 
Kremer  v.  Thwaits,  105  Wis.  534 

1638,  1673 

Kretzer  v.  Lorshbaugh,  117  Md.  562    1696b 

Krider    v.    Lafferty,    1    Whart.     (Pa.) 

303  591 

V.  Western  College,  31  Iowa  547        124 

Krieger  v.  Scheuer  (N.  J.  Eq.),  86  Atl. 

534  1670 

Krings   v.    Krings,    43    Pa.    Super.    Ct. 

590  103 

Kroehle  v.  Olcott,  148  App.  Div.  54       1523 
Kronebusch  v.  Raumin,  6  Dak.  243 

893,  990,  991 
Kronenthal  v.  Rosenthal,  144  N.  Y.  S. 

830  1535 

Kronf's  Appeal,  91  Pa.  St.  78  874 

Kronk  v.  Birmingham  Ins.  Co.,  91  Pa. 

St.  300  422 

Kropholler  v.  St.  Paul,  Minn.  &  Mani- 
toba R.  Co.,  1  McCrary  (U.  S.)  299    1635 
Krueger  v.  Ferry,  41  N.  J.  Eq.  432       1498 
Krug  V.  Kautz,  21  S.  Dak.  461 

264,  266,  1093 
Kruger  v.  Walker,  94  Iowa  506  586 

Krulder  v.   Hillman,   57   Misc.  209 

988,  988a 
Krupp  V.  Krugel,  12  Phila.  (Pa.)  174  1483 
Krupper,  In  re,   141  App.  Div.  54  44 

Kruse  v.   Scripps,   11   111.   98     66,  676,  703 


Krutsinger  v.  Brown,  72  Ind.  466 

383,  607,  1439 
Krutz  V.  Gardner,  18  Wash.  332  709 

Kueker  v.  Murphy,  86  Kans.  332  1084 

Kuen  V.  Upmier,  98  Iowa  393  918 

Kuener  v.   Smith,   108  Wis.   549    744,  1710 
Kuhl  V.  Lightle,  29  Wash.  137  591 

V.  M.    Gaily    Universal    Press    Co., 

123  Ala.  452  617,  1479a 

Kuhn  V.  Morrison,  75  Fed.  81  658 

V.  Ogilvie,   178  Pa.   St.  303       113,  115a 

V.  Rumpp,  46  Cal.  299  288,  339 

Kuhnen  v.  Parker,  56  N.  J.  Eq.  286    1479a 

Kuhnert  v.  Conrad,  6  N.  Dak.  215 

114,  1421,  1423 
Kuhns  V.  Bankes,  15  Nebr.  92  817 

Kuker  v.  Jarrott,  61  S.  Car.  265  538 

Kulp  V.  Kulp,  51  Kans.  341  1207 

Kunert  v.  Strong,  103  Wis.  70         258,  857 
Kunkel  v.  Fitzhugh,  22  Md.  567  726 

v.  Markell,  26  Md.  390  1403 

Kunkle     v.     Wolfersberger,     6     Watts 

(Pa.)  26  277,  312,  321a,  556,  671 

Kuntzman  v.  Smith,  77  N.  J.  Eq.  30     1059 
Kunzie  v.  Wixom,  39  Mich.  384  1388 

Kuppenheimer  v.  Chicago  Title  &c.  Co., 

163   111.  App.    127  1699,  1701 

Kurby  v.  Ryder,  114  Minn.  217 

537a,  S37d,  537f 
Kursheedt  v.  McCune,  44  Hun  623 

788,  838 
V.  Union  Sav.  Inst,  118  N.  Y.  358 

585,  1412,  1420 
Kurtz    V.    Ogden    Canyon    Sanitarium 
Co.,  37  Utah  313  1383,  1388,  1606 

V.  Sponable,   6   Kans.    395 

635,  813,  817.  1606a 
Kuteman  v.   Carroll   (Tex.),  80  S.   W. 

842  586 

Kyger  v.  Ryley,  2  Nebr.  20 

40,  1207.  1550,  1709c,  1769 
Kyle  v.  Bellenger,  79  Ala.  516  193 

v.  Chattahoochee  Nat.  Bank,  96  Ga. 

693  1701a 

V.  Thompson,  11  Ohio  St.  616 

523,  524,  606,  1699 

V.  Ward,  81  Ala.  120  548 

Kyner  v.  Kyner,  6  Watts  221  885a 

Kyte  V.  Commercial  Union  Assur,  Co., 

144  Mass.  43  408a 


Labauve  v.  Slack,  28  La.  Ann.  296         729 

Laberge  v.  Chauvin,  2  Mo.   179  817 

Lacassagne  v.    Abraham,   48   La.    Ann. 

1160  524,  583 

V.  Abraham,  51  La.  Ann.  840     1773 

V.  Chapuis,  114  U.  S.  119        583 

Lacey  v.  Davis,  4  Mich.  140         680 

V.  Lacey  (Ala.),  39  So.  922 

1067,  1095,  1639,  1669 
V.  Smith    (Tex.   Civ.  App.),    Ill    S. 

W.  965  189 

V.  Tomlinson,  5  Day  (Conn.)  77         972 
Lachman  v.  People,  127  N.  Y.   S.  912 

537d,  537e 
Lachmann  v.  Brookfield,  135  N.  Y.   S. 

261  537f 

Lackas  r.  Bahl,  43  Wis.  53  1657 

Lackey   v.    Bostwick,   54   Ga.    45    292,  342c 
v.  Holbrook,   11   Mete.    (Mass.)    458 

35,  1289 

Laclede  Bank  v.  Keeler,  109  III.  385     1915 

Lacon  v.  Allen,  3   Drew.   579  180,  182 

V.  Davenport,    16   Conn.   331  22,  664 

Laconia  Sav.  Bank  v.  Vittum,  71  N.  H. 

465  604a,  924,  926a.  971 


1052 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Lacoste  v.  West,  19  La.  Ann.  446  1338 

La  Cotts  V.  La  Cotts  (Ark.),  159  S.  W. 

1111  164a,  287,  322,  332,  335 

Lacour  v.  Carrie,  2  La.  Ann.  790    515,  531 
Lacustrine  Fer.  Co.  v.  Lake  Guano  &c. 

Co.,  82  N.  Y.  476  557 

Lacy  V.  Rollins,  74  Tex.  566  83a,  103 

Ladd  V.  Campbell,  56  Vt.  529 

481,  481a,  814 
V.  Johnson,   32   Ore.    195  281,  1769 

V.  Ladd,  175  111.  App.   101  1107 

V.  Ladd,  252  111.  43  27 

V.  Lookout    Mt.    Distilling   Co.,    147 

Ala.   173  343,  360,  917 

V.  Putnam,  79  Maine  568 

718,  1296,  1306,  1309 

V.  Ruggles,  23  Cal.  232  1324 

V.  Stevenson,  112  N.  Y.  325  583 

V.  Wiggin,  35   N.   H.  421    700,  796,  929 

Ladew  v.  Paine,  82  III.  221  500 

Ladue  v.  Detroit  &c.  R.  Co.,  13  Mich. 

380  364,   372,   369,   669,  804 

Lady   Superior   Cong.   Nunnery  v.    Mc- 
Namara,    3    Barb.    Ch.    (N.    Y.)    375 

786,  790a 
Laeber  v.  Laughor,  45  Md.  477  907 

La  Farge  v.  Herter,  9  N.  Y.  241  649 

V.  Van  Wagenen,  14  How.  Pr.   (N. 

Y.)    54  1634 

La    Farge    Fire    Ins.    Co.    v.    Bell,    22 
Barb.   (N.  Y.)  54 

459,  538,  570,  1621,  1622 
LaFayette   Bldg.    &c.    Assn.   v.    Erb,    5 

Sad.    (Pa.)    40  469,   575 

LaFayette    Trust    Co.    v.    Richards,    81 

Misc.    (N.  Y.)    338  1496 

Laffare    v.    Knight    (Tex.    Civ.    App.), 

101  S.  W.  1034  557 

La  Fleur  v.  Chace,   171  Mass.  59  1897 

Laflin  V.  Crosby,  99  Mass.  446  665 

V.  Gato,    50   Fla.    558  1594 

V.  Gato,  52  Fla.   529  1442 

V.  Griffiths,  35   Barb.    (N.  Y.)    58 

428,  447,  454,  455 
La  Forest  v.  Downer,  63  Ore.  176 

586,  597,  600,  603 
V.  Wm.    L.    Blake    Co.,    100    Maine 

218  1123 

Lagger    v.    Mutual    Union    Loan    &c. 

Assn.,  146  III.  283  574 

La   Grave  v.   Hellinger,    109  App.   Div. 
(N.   Y.)    515  "^"^  1223 

V.  Hellinger,     144    App.    Div.     (N. 
Y.)    397 

812a,  821,  822,  865,  1578,  1587 
Lahmers  v.  Schmidt,  35  Minn.  434  762 

Lahr's  Appeal,  90  Pa.  St.  507  463,  464 

Laidley  v.  Aikin,  80  Iowa  112  468,  472 

Lam  V.  Morton,  23  Ky.  L.  438  556 

Laing  V.   Byrne,  34  N.  J.  Eq.   52  763 

V.  Martin,   26   N.    J.    Eq.    93  648 

V.  Queen    City    R.    Co.    (Tex.    Civ. 

App.),  49   S.  W.   136  1359 

Lalte  V.    Brown,    116    111.   83  1785 

V.  Doud,   10  Ohio  415  82,   168,  522 

V.  Flemington  Nat.  Bank,  50  N.   T. 

Eq.   486  -^     786 

V.  Hancock,  38  Fla.  53  554 

V.  Meacham,    13   Wis.   355  320,  335 

V.  Shumate.  20  S.  Car.  23 

530,  532a,  723,  1083,  1624 
V.  Thomas,  3  Ves.  Jun.  17 

,„    ^  1155,  1166,  1171 

V.  Weaver  (N.  J.),  70  Atl.  81  33S 

Lake   Erie    &c.    R.    Co.    v.    Priest,    131 

Ind.  413  153 

Lakeman  v.  Robards,  9  Mo.  App.  179      957 


Lake   Superior  Ship  Canal  Co.  v.  Mc- 

Cann,  86  Mich.  106  439 

Lalane  v.  Payne,  42  La.  Ann.  152  936 

Lallance  v.  Fisher,  29  W.  Va.  512 

1776,  1813,  1830,  1864,  1895,  1906,  1907, 
1915,  1922a 
Lally  v.  Holland,  1  Swan  (Tenn.)   396 

489,  517 
Lalor  V.  McCarthy,  24  Minn.  417 

1641,  1858,  1915 
Lamar  v.   Jones,   3    Har.   &  M.    (Md.) 
328  1144 

V.  Smith,    129  Ala.   418  989,  992 

Lamb  v.  Cannon,  38  N.  J.  L.  362 

473,  473a,  536,  609 
V.  Feeley,   71   Iowa  742  1335 

V.  Foss,  21   Maine  240  668 

V.  Hanneman,  40   Iowa  41  609 

V.  Jeffrey,    41    Mich.    719 

1064,  1087,  1095 
V.  Lamb  (N.  J.  Eq.),  23  Atl.  1009  460 
V.  Montague,  112  Mass.  352 

792,  874,   1063,   1067,   1072,  1086 
V.  Pierce,   113   Mass.   72 

253,  254,  544,  586 
V.  Richards,   43    111.    312  1333 

V.  San    Pedre   &c.    Co.,   3    N.    Mex. 

632  1669 

V.  Tucker,  42  Iowa  118 

.  740a,  750,  758,  762 
V.  West,  75   Iowa  399  1335 

Lamberson  v.  Bailey,  158  Wis.  105 

lOSld,  1080c 
V.  Bashore,  167  Cal.  387  331,  332 

Lambert  v.  Hall,  7  N.  J.  Eq.  410  354 

V.  Howard,  49   Ore.   342  715,  716 

V.  Hyers,  21  III.  App.   616  1383 

V.  Leland,   2    Sweeny    (N.   Y.)    218 

605,  969 
V.  Livingston,   131   111.   161 

1587,  1637,  1663,  1663a 

v.  Navman,  56   Ala.   623  554 

V.  Newman,   56  Ala.  623  546 

v.  Weber,  83  Mich.  395  589 

Lamberton    v.    Merchants'    Nat.    Bank, 

24  Minn.  281  465,  466,  522,  538,  557 

Lambertville    Nat.    Bank    v.    Boss    (N. 
J.),   13   Atl.    IS  462,  463 

V.  McCready   Bag  &c.    Co.    (N.   J.), 

15  Atl.  388  537,  1383,   1385,  1387, 
1398 
Lamerson  v.  Marvin,  8  Barb.    (N.  Y.) 

9  1858 

Lamka    v.    Donnelly    (Iowa),    143    N. 

W.  869  748,  749,  751 

Lamkin  v.  Lovell,  176  Ala.  334  101a,  117 
Lamm  v.  Armstrong,  95  Minn.  434  365 

V.  Port    Deposit    Homestead    Assn., 

49   Md.  233  1740 

Lammer  v.  Stoddard,  103  N.  Y.  672  915 
Lammon  v.  Austin,  6  Wash.  St.  199  1606 
Lamoille    Co.    Nat.    Bank   v.    Bingham, 

50  Vt.  105  644 

Lament  v.  Cheshire,  65  N.  Y.  30 

464,  583,  585,  1411 
V.  Stimson,   5   Wis.    443  546,  572 

Lamorere  v.  Cox,  32  La.  Ann.  1045  1659 
Lamoreux  v.  Huntley,  68  Wis.  24 

586,  597 
L  Amoureux   v.   Vanderburgh,   7   Paige 

(N.  Y.)   316  '^  '  ^    603 

Lampe  v.  Kennedy,   56  Wis.  249  474 

Lampkin   v.    First    Nat.    Bank,    96    Ga. 
,  48?  g4_  607a 

Lampley  v.   Knox,  92  Ala.   625  889 

Lamport  V.  Beeman,  34  Barb.   (N.  Y.) 
239  206 


GENEEAL   TABLE    OF    CASES 


1053 


[References  are  to  Sections.— Vols.  1,  U  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Lamprey  v.  Nudd,  29  N.  H.  299 

789,  808,  812,  1678 

Lampson  v.  Arnold,  19  Iowa  479  627 

V.  Bowen,    41    Wis.    484  609 

Lamson  v.   Bohrer,  63  Nebr.   105  1673 

V.  Drake,  105   Mass.   564 

792,  1065,  1086,  1088,  1094 
V.  Falls,   6   Ind.   309  813,  826,  1372 

V.  Sutherland,    13   Vt.    309  1077 

Lamville  Bank  v.  Bingham,  50  Vt.  105    745 
Lanahan  v.  Lawton,  50  N.  J.  Eq.  276     1229 
V.  Sears,    102   U.    S.   318     244,  246,  731 
Lancashire    Ins.    Co.    v.    Boardman,    58 
Kans.   339  413a 

V.  Monroe,  101  Ky.   12  422 

Lancaster    v.    Dolan,     1    Rawie    (Pa.) 
231  129,  459 

V.  Smith,   67  Pa.   St.  427  989,  1355 

V.  Snow,   184  111.   534  1663a 

Lancaster  Bank   >f.   Hogendobler,  4  Pa. 

L.  J.  372  1611a 

Lance  v.  Butler,  135  N.  Car.  419    121,  1223 

V.  Rurabough,   150   N.   Car.    19  1813 

V.  Tainter,    137    N.    Car.    249  497 

Lance's  Appeal,  112  Pa.  St.  456 

48,  279a,  281,  312,  335 

Lancy    v.    Abington    Sav.    Bank,     177 

Mass.  431  714 

V.  Snow,   180  Mass.  411  537b 

Land  v.   May,  73  Ark.   415  264,  265 

Landau  v.   Cottrill,   159  Mo.   308  609 

Lander  v.  Arno,  65   Maine  26         678,  1222 

V.  Bromley,    79   Wis.    372  515 

V.  Persky,    85    Conn.    429  1588 

Landers  v.  Beck,  92  Ind.  49 

294,  322,  335,  589 

V.  Bolton,  26  Cal.   393  521a 

Landes  v.  Brant,  10  How.  (U.  S.)  348    586 
Landigan  v.   Mayer,  32  Ore.  245  459 

Landis  v.   Olds,  9   Minn.   90  1675 

V.  Saxton,   89   Mo.   375  642,  899 

Land    Mortgage    Co.    v.    Nicholson,    24 

Wash.  258  97 

Land  Mortgage  Inv.  &c.  Co.  v.  Vinson, 

105  Ala.  389  634 

Landon  v.  Burke,  36  Wis.  378 

1424,  1541,  1556,  1562 
V.  Townshend,   112  N.  Y.  93  1438 

Landrum  v.   Union  Bank,  63   Mo.  48 

330,  1771,   1862,   1876,   1915,  1922 
Land  Title  &c.    Co.   v.   Kellogg,   73   N. 
T.    Eq.    524  1516,  1521 

V.  Kohlenberg      (N.     J.      Eq.),     35 

Atl.   295  970 

Land    &c.    Agency    Co.    v.    Turner,    95 

Ala.  272  1322 

Lane  v.  Allen,  162  111.  426  722,  981 

V.  Barron,  64  N.  H.  277    950,  952,  1264 
V.  Burdick,   17   Wis.   92  1444 

V.  Collier,  46  Ga.   580  473 

V.  Conger,   10  Hun   (N.  Y.)    1  1617 

V.  Davis,  14  Allen  (Mass.)   225 

606,  821 
V.  De  Bode,  29  Tex.  Civ.  App.  602  554 
V.  Dickerson,      10     Yerg.      (Tenn.) 

373  315,  335 

V.  Doty,  4  Barb.    (N.  Y.)    530  1198 

V.  Duchac,  73  Wis.  646  504, 

518,   520,   786,   787,  817,   956,  964 
V.  Erskine,   13  111.   501  1402,  1414 

V.  Flint,  217  Mass.  96  1341 

V.  Frake,   57  111.  App.   616  990 

V.  Frake,  70  111.  App.  303  990,  991 

V.  Hitchcock,  14  Johns.   (N.  Y.)  213 

144.  454,  684,  696,  824 
V.  King,  8  Wend.   (N.  Y.)   584 

697,  780,  1658 


Lane 

V.  Lloyd,  33  Ky.  L.  570  464,  608 

V.  Logue,   12  Lea   (Tenn.)    681  460 

V.  Nickerson,  17  Hun  (N.  Y.)   148     534 
V.  Partee,  41   Ga.  202  459 

V.  Reserve  Trust  Co.,  30  Ohio  Cir. 

Ct.  367  626 

V.  Schlemmer,  114  Ind.  296  1484 

V.  Shears,   1  Wend.    (N.  Y.)   433 

241  244  246  324 
V.  Tidball,  Gilmer  (Va.)  i30  1771, 'l815 
V.  Traders'    Deposit    Bank,    14    Ky. 

L.  873  113,  1621 

V.  Woodruff,  1  Kans.  App.  241         874b 
Laney  v.  Laney,  2  Ind.  196  283 

Lanfair   v.    Lanfair,    18    Pick.    (Mass.) 

299  69,  242,  244,  246,  393 

Lang  V.  Cadwell,  13  Mont.  458  748 

v.  Constance,  20  Ky.   L.   502  881 

v.  DietE,  191   111.   161  612,  750,  751 

V.  Metzger,  86  111.  App.   117       547,  957 
V.  Morey,  40  Minn.  396  177 

V.  Stansel,    106  Ala.   389 

1773,  1779,  1889 
V.  Waters,  47  Ala.  624  901 

Langdon  v.  Buchanan,  62  N.  H,  657 

436,  444 
V.  Buel,  9  Wend.    (N.  Y.)   80  817 

V.  Clayson,   75   Mich.   204  103b,  105 

V.  Gray,  52  How.  Pr.   (N.  Y.)   387     647 
V.  Keith,  9  Vt.  299 

817,  821,  822,  822a,  827a 

V.  Paul,  20  Vt.  217  1460 

V.  Paul,  22  Vt.  205      687,  689,  721 

V.  Stiles,  2   Aik.    184  1563 

Lange  v.  Jones,  5   Leigh,    (Va.)    192 

1439,  1440 
Langenbeck  v.  Louis,  140  Cal.  406  500 

Langer  v.  Merservey,  80  Iowa   159 

279a,  295,  335 
Langerman    v.     Puritan    Dining    Room 

Co.,  21  Cal.  App.  637    357,  363,  364,  375 
Langhorst  v.  Shuttledryer,  2  W.  L.  B. 

125  91 

Langley  v.  Andrews,  132  Ala.  147 

1371,  1377 
V.  Andrews,    142  Ala.   665  1606 

v.  Bartlett,   33    Maine  477  924,  933 

v.  Fitzgerald,  43  Colo.  301 

622,  625,  1492 
v.  Vaughn,  10  Heisk.  (Tenn.)  553  163 
V.  Voll,   54   Cal.   435  718a 

Langmaack  v.  Keith,  19  S.  Dak.  351  50a 
Langridge  v.  Payne,  2  John.  &  H.  423  1186 
Langsdale  v.  Mills,  32  Ind.  380  1334 

Langstaffe  v.  Fenwick,  10  Ves.  405  1526 
Langston,   Ex  parte,    17   Ves.   227 

179,  181,  183 
V.  South  Car.  R.  Co.,  2  S.  Car.  248 

74,  1141 

Langton  v.  Horton,  1  Hare  549  149 

V.  Horton,  5  Beav.  9  275,  277 

V.  Langton,  7  De  G.,  M.  &  G.  30       1439 

Lanier  v.   Mcintosh,   117   Mo.   508  970 

V.  Union    Mtg.    Bkg.    &c.    Co.,    64 

Ark.   39  658 

Lanigan  v.  Sweany,  53  Ark.  185  787,  1821 
Lannay  v.  Wilson,  30  Md.  536 

1382,   1435,   1660 
Lanning  v.  Seaton,  68  Iowa  156       697,  780 
V.  Smith,  1  Parsons  Sel.  Cas.   (Pa.) 

13  1072,   1095 

V.  Tompkins,  45  Barb.   (N.  Y.)  316    168 
Lanoue  v.   McKinnon,   19  Kans.   408 

1462,  1606a 
Lanoy  v.  Athol,  2  Atk.  444  1628 

Lamphier  v.  Desmond,   187   111.   370 

501,  502,  943,  944,  947.  948 


1054 


GENEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§1443-1940.] 


Lansden  v.  Bone,  90  Ala.  446  117 

Lansdown  v.  Elderton,   14  Ves.   512 

1642,   1643 
Lansing  v.  Albany  Ins.  Co.,  Hopk.   (N. 
Y.)  102  1609 

V.  Capron,    1    Johns.    Ch.    (N.    Y.) 

617  1351 

V.  Goelet,  9  Cow.   (N.  Y.)   346 

1228,  1539,  1576,  1619,  1653,  1882 
V.  Hadsall,  26  Hun  (N.  Y.)  619  1589 
V.  McPherson,    3    Johns.    Ch.     (N. 

Y.)   424  1639,   1640 

Lansingburgh   Bank  v.    Crary,    1   Barb. 

(N.  y.)  542  467 

Lantry  v.  French,  33  Nebr.  524 

351,  1180,  1182 
Lapham  v.  Ives,  Fed.  Cas.  No.  8082     153  la 
V.  Norton,  71  Maine  83  438 

Laplace  v.  Laplace,  43  La.  Ann.  284 

822,  822a 
Lapowski  v.  Shith,  1  Tex.  Civ.  App.  391  264 
Lappen  v.  Gill,   129  Mass.   349 

748,  761,  768,  858,  864,  867,  868 
Lapping  v.  Duffy,  47  Ind.  51  814,  936,  1334 
Laporte    v.    Northern    Trust    Co.,    187 

Fed.  20  583,  584 

Laprad  v.  Sherwood,  79  Mich.  520 

497,  625  835a 
Lardner  v.  Williams,  98  Wis.  514  97,  102a 
Large  V.  Van  Doren,  14  N.  J.  Eq.  208 

357,  943,   1383,   1602 
Largey  v.  Sedman,  3  Mont.  472  66 

V.  Taylor,  75  N.  H.  211  1241 

1242,  1254,  1256,  1257,  1258 
Larimer  v.  Clemmer,  31  Ohio  St.  499  1373 
Larimore  v.  Hornbaicer,  21  Ind.  430  898 
Larison  v.  Wilbur,  1  N.  Dak.  284  177 

Lariverre  v.   Rains,  112  Mich.  276 

521a,   1765,   1777b,   1779 
Larkin   v.   Hagan,  14  Ariz.   63 

474,  495,  538,  544 
Lamed  v.  Andrews,  106  Mass.  435        1915a 
v.  Clarke,  8  Cush.   (Mass.)  29  720,  1256 
v.  Donovon,    31    AbB.    N.    Cas.    (N. 

Y.)    308  804 

V.  Donovan,  84  Hun  (N.  Y.)  533       480 
v.  Donovan,    155    N.   Y.    341 

480,  481,  814 
Larocque  v.  Chapel,  63  Minn.   517, 

1606,  1923a 
Larrance  v.  Lewis,  51  Ind.  App.  1  574 

Larre  v.  Lewis  (N.  J.  Eq.),  5  Atl.  900   835b 
Larsen  v.  Breene,  12  Colo.  480  901 

Larson  v.  Cook,  85  Wis.  564  750 

V.  Reynolds,   13   Iowa  '579  1423 

V.  Weisbecker,  1  Dec.  Dep.  Int.  422  177 
Larue  v.  American  Diesel  Engine  Co., 

176  Ind.  609  446,   1441 

La  Rue  v.  Gilbert,  18  Kans.  220  .   731,  1632 
Larzelere  v.  Starkweather,  38  Mich.  96 

572,  1657,  1743,  1773 
LaSelle  v.  Woolery,  14  Wash.  70  656 

Lash  V.   Edgerton,    13    Minn.   210 

524,  531,  730 

V.  Hardick,  5  Dill.   (U.  S.)  505  464,  465 

V.  Lambert,   15   Minn.  416  74,   1141 

V.  McCormick,   14  Minn.  482  1801a 

Lashbrooks  v.  Hatheway,  52  Mich.  124 

1466,  1469 
Lashley  v.  Souder  (N.  J.  Eq.),  24  Atl. 

919  389 

La  Societe  Francaise  v.  Weidmann,  97 

Cal.  507  1710 

Lass  V.  Sternberg,  50  Mo.  124  1880 

Lasselle   v.    Barnett,    1    Blackf.    (Ind.) 

150  603,  734,  874e,  927a 

Lassen  v.  Vance,  8  Cal.  27l  470 

Lassman  v,  Jacobson,  125  Minn.  218       636 


Las  Vegas  E.  &c.  Co.  v.  Trust  Co.  of 
St.  Louis  County,   15   N.   Mex.   634 

1184,  1639,  1668 

v.  Trust  Co.,  17  N.  Mex.  286  1659 

Latham  v.  Blakely,  70  N.  Car.  368  435 

V.  McCann,  2   Nebr.  276  1504 

V.  Whitehurst,  69  N.  Car.  33  1752 

L.     A.     Thompson     Scenic    R.     Co,    v. 

Young,  90  Md.  278  441 

Lathrop   V.   Atwood,   21    Conn.    117 

769,  1472 
V.  Blake,  23  N.  H.  46  435,  447 

V.  Brown,  65  Ga.  312  1792 

V.  Carrol,  155  III.  App.  653  1193 

V.  Commercial  Bank,  8  Dana  (Ky.) 

114  134a 

V.  Godfrey,  3    Hun    (N.   Y.)    729 

1496,  1497,  1506,  1507 
V.  Heacock,  4  Lans.  (N.  Y.)  1  1420 
V.  Nelson,  4  Dill.    (U.   S.)    194    - 

1051b,  1653 
V.  Tracy,  24  Colo.   382 

1845,   1865,   1883,   1915 

Latimer  v.  Capay  Valley  Land  Co.,  137 

Cal.  286  1606 

V.  Jones,  55  Iowa  503  1675a 

V.  Latimer,  38  S.  Car.  995  768 

V.  Moore,  4  McLean  (U.  S.)   110      1530 

Latiolais  v.  Citizens*  Bank,  33  La.  Ann. 

1444  929 

La   Tourette    v.    Decker,    64    Hun    (N. 
Y.)   632  796 

V.  Gardner,  75  Mich.   134  984 

Latrobe  v.  Hulbert,  6  Fed.  209         644,  663 
Latta  V.   Catawba  Electric  &c.  Co.,   146 
N.  Car.  285  135 

v.  Kilbourn,   150  U.   S.   524  1638 

v.  Royal  Ins.  Co.,  45  N.  J.  L.  453       407 
v.  Tutton,  122  Cal.  279  1716 

Latter  v.  Dashwood,  6  Sim.  462  1140 

Latz,  In  re,  33  Hun   (N.  Y.)   622  1204 

Laub  v.  Romans,  131  Iowa  427  324,  334 
Laubenheimer  v.   McDermott,    5   Mont. 

512  460 

Lauderdale  v.  Hallock,  15  Miss.  622  381 
Lauf  V.  Cahill,  231  111.  220  616,  1469a,  1487 
Laughlin  v.   Braley,  25   Kans.   147 

136,  138,  172,  173 
V.  Heer,  89  111.  119  1940 

V.  Hibben,  129  Ind.  5  1793 

Lauman    v.    Lebanon    Val.    R.    Co.,   30 

Pa.  St.  42  161a 

Laune  v.  Heuser,  58  Nebr.  663  1521,  1527 
Laurel  Oil  &c.  Co.  v.  Home,  101  Miss. 

629  729,  1231 

Laurent  v.  Lanning,  32   Ore.   11 

463,  1452,  1454 
Lauriat  v.  Stratton,  11  Fed.  107  1334 

v.  Stratton,   6   Sawyer    (U.    S.)    339 

1074,  1354,  1397 
Lausman  v.  Drahos,  8  Nebr.   457 

1091,  1621,  1624 
Lauterjung   v.    Chicago    Title    &c.    Co., 

156  III.  App.  621  1182.  1182a 

Lautz    V.    Buckingham,    4    Lans.     (N, 

Y.)  484  618 

Lavalette   v.   Thompson,    13    N.   J.    Eq. 

274  607 

Lavalleur  v.  Hahn,  152  Iowa  649  295 

Lavender  v.  Daniel,  58  S.  Car.  125  666 
Lavenson    v.    Standard    Soap    Co.,    80 

Cal.  245  429,  444,  446,  447,  695a,  696,  721 
Laverty  v.  Moore,  33   N.   Y.   658 

138,  1575,  1655 
Lavigne  v.  Naramore,  52  Vt.  267  192 

Lavillebeuvre  v.   Frederic,  20  La.  Ann. 

374  621 

Law  V.  Bagwell,  4  Dru.  &  War.  406       1398 


GENEEAL   TABLE   OE    CASES 


1055 


[Reterences  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  II  1443-1940.] 


Law 

V.  Citizens'  Bank,  85  Minn.  411  1055a 
V.  Glenn,  L.  R.  2  Cb.  App.  634  1519 
V.  Spence,  5  Idaho  244  1207 

Lawder    v.    Larkin    (Tex.    Civ.    App.), 

94  S.  W.  171  105 

Law  Guarantee  &c.   Soc.    v.   Hogue,  37 

Ore.   544  650 

Lawhon  v.  Crow,  92  Ark.  313  1323 

Lawler  v.  French,  104  Va.  140  1777c 

Lawley  v.   Hooper,  3  Atk.  278  3,  ,1153 

Lawrence    v.     Armstrong     (Tenn.),    48 

S.  W.  403  1424 

V.  Beecher,  116  Ind.  312  1710 

V.  Clark,  36  N.  Y.  128  460,  629 

V.  Conklin,    17   Hun    (N.   Y.)    228 

583,  586 
V.  Cornell,    4    Johns.    Ch.    (N.    Y.) 

542  1649 

V.  Du  Bois,  16  W.  Va.  443  274, 

319,  325,  328,  329,  339,  600 
V.  Farley,  9  Abb.   N.   Cas.    (N.   Y.) 

371  738 

V.  Farmers'    Loan    &c.    Co.,    13    N. 

Y.  642  62,  271, 

275,  321,  1751,  1767,  1827,  1863 
V.  Fellows,  Walk.   (Mich.)  468  1716 

V.  Fletcher,    8    Mete.    (Mass.)    153 

63,  1270 
V.  Fletcher,   10  Mete.    (Mass.)    344 

1258,  1261,  1269 
V.  Fox,  20  N.  Y.  268 

757,  758,  762    1713,  1721 
V.  Guaranty    Invest.    Co.,    51    Kans. 

222  339 

V.  Hand,  23  Miss.  103  1880 

V.  Jarvis,  36  Mich.  281  1668 

V.  Kemp,  1  Duer.  (N.  Y.)  363  433a 

V.  Knap,  1  Root  (Conn.)  248  817 

v.  Lawrence,   181    111.   248  501 

V.  Lawrence,   145   Ky.   61  713 

V.  Lawrence,  42  N.  H.  109  100 

V.  Lawrence,   3    Barb.    Ch.    (N.   Y.) 

71  1381     1382 

V.  McCalmont,  2  How.  (U.  S.)  426  610 
V.  Owens,  39  Mo.  App.  318  460 

V.  Stratton,    6    Cush.    (Mass.)    163 

544,   808 
V.  Towle,  59  N.  H.  28  738,  751 

V.  Tucker,  23  How.    (U.   S.)    14 

365,  367,  379 
Lawrence    County    Bank    v.    Lambert, 

116  Mo.  App.  620  971 

Lawrenceville    Cement    Co.    v.    Parker, 

60   Hun    (N.    Y.)    586  170 

Lawson    v.    Barron,    18    Hun    (N.    Y.) 

414  1186 

V.  Conolly,  51  La.  Ann.   1753  524 

v.  Nicholson,  52  N.  J.  Eq.  821  956 

V.  Warren,  34  Okla.   94  1701 

Lawton  v.   Gordon,  37   Cal.   202 

505,    508,    546,    573 
V.  Howe,  N.   Bruns.   Eg.   Cas.    191     480 
V.  Lawton,    54   Hun    (N.   Y.)    415     1442 
Law  Union  &c.  Ins.  Co.  v.  Dunn,  167 

111.   App.   22  748,   751 

Lay   V.    Austin,    25    Fla.    933  798 

V.  Gibbous,    14   Iowa   377  1618 

V.  Seago,  47  Ga.   82  630a 

Layard  v.  Maud,  L.  R.  4  Eq.  397  604 

Laycock    v.    Oleson,    60    111.    30  1390 

v.  Parker,    103    Wis.    161  1721 

Laylin    v.    Knox,    41    Mich.    40 

460,    874,    1063,    1590 
Layman   v.    Shultz,   60  Ind.    541       72,    112 
V.  Vicknair,  47  La.  Ann.  679  524,  835b 
v.  Whiting,  20  Barb.    (N.   Y.)    559 

1751,  1893,  1894 
V.  Willard,   7   Bradw.    (111.)    183       1621 


Layton  v.  Rhode  Island  Hospital  Trust 

Co.,    205    Fed.    276  1670 

Lazarus   v.   Caesar,   157   Mo.    199 

1859,    1906 
V.  Freidheim,  51  Ark.  371  908 

v.  Rosenberg-,     70     App.     Div.     (N. 

y.)    105  786,    805 

Lea  V.   Polk   Co.   Copper  Co.,  21   How. 
(U.    S.)    493  586 

V.  Welsh,    12    Ohio    Cir.    Ct.    670        534 
Leach  v.   Ansbacher,   55    Pa.    St.   85       588 
V.  Beattie,    33    Vt.     195  523 

V.  Grube,    147    Mich.    348        1093,    1106 
V.  Leach,    69    N.    J.    Eq.    620  1696a 

V.  Noyes,    45    N.    H.    364  116 

V.  Rosebrook,    167    Ala.    482  1663a 

V.  Vining,    18    N.    Y.    S.    822  1496 

Leader    Pub.    Co.    v.    Grant    Trust    &c. 
Co.,    174   Ind.    192  349 

V.  Grant  Trust  &c.   Co.    (Ind.),   108 

N.  E.  121  1521 

Leahigh   v.    White,   8   Nev.    147 

164a,  264,  266,  808 

Leahy   v.    Arthur,    1    Hogan   92  1527 

V.  Warden,    163    Cal.    178  1606 

Lear  v.   Prather,  89  Ky.   501  97 

V.  Tatten,    14    Bush    (Ky.)    101        1632 

Learned    v.    Bishop,    42    Wis.    470  769a 

v.  Foster,  117  Mass.  365  1268,  1406, 

1741,   1844,   1885,   1904,   1919,   1922 

V.  Geer,  139  Mass.  31     1861,  1873,  1879, 

1906,  1914a,   1915,  1915a 

V.  Tritch,   6   Colo.    432  542 

Leary  v.   Boggs,   1   N.   Y.   St.   571  119 

V.  Leary,    68    Wis.    662 

788,   813,  826,    1372,    1709 
V.  Shaffer,    79    Ind.    567 

666,    942,    1621,    1629,    1693,    1694 
Leas  V.    Garverich,   77   Iowa  275  548 

Leasure    v.    Union    &c.    Ins.    Co.,    91 

Pa.    St.    491  134a 

Leatherdale   v,    Sweepstone,    3    Car.    & 

P.   342  _  1088 

Leavans  v.    Ohio   Nat.    Bank,    50    Ohio 

St.    590  78a,    1606 

Leavell    v.    Carter    (Ky.),    112    S.    W. 
1118  83b 

V.  Poore,   91    Ky.    321  584 

Leavenworth  Lodge  v.  Byers,  54  Kans. 

323  1654 

Leaverns  v.  Presbyterian  Hospital,  173 

111.    414  570 

Leavitt    v.    Cruger,    1    Paige    Ch.    (N. 
Y.)   421  1420 

V,  Eastman,   77    Maine   117 

695,    695a,    697,    721 
V.  Files,    38    Kans.    26  104,    1670 

V.  Pell,  27  Barb.    (N.  Y.)   322  1486 

V.  Pratt,    53    Maine    147  972,   979 

V.  Reynolds,  79  Iowa  348 

606,   1699,   1703,  1939 
V.  Waldemar    Co.,     151    N.    Y.    S. 

832  513 

Lebanon   Sav.   Bank  v.   HoUenbeck,  29 
Minn.    322  134a,    166,    168,    474 

v.  Waterman,  65  N.  H.  88  1296,  1482 
Le  Beau  v.  Glaze,  8  La.  Ann.  474  889 
Lebus  V.  Slade,  24  Ky.  L.  1325  1575,  1576 
Lechner  v.  Green,  104  111.  App.  442  1516 
Leckey  v.  Holbrook,  11  Mete.   (Mass.) 

458  675 

Leckie,  Matter  of,  131  App.  Div.  816  989 
Le  Clert  v.  Oullahan,  52  Cal.  252  462 
Le  Comte  v.   Pennock,   61   Kans.   330 

252,   336,   339,   340,   342 
Ledger  Bldg.   Assn.   v.    Cook,   34   Leg. 
Int.    (Pa.)    5  500,  623 


1056 


GENEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Ledlie  v.  Vrooman,  41   Barb.    (N.  Y.) 

109  110 

Ledos  V.  Kupfrian,  28  N.  J.  Eq.  161 

538,   548 
Ledyard   v.    Butler,   9    Paige    (N.    Y.) 
132  14 

V.  Chapin,   6   Ind.    320 

889,  943,  1898,  1899 
V.  Phillips,   32    Mich.    13  '     1650 

V.  Phillips,    47    Mich.    305  1671 

Lee  V.  Bermingham,  30  Kans.  312  ^ 

467,  504,  517,  519,  560 
V.  Boteler,  12  Gill  &  J.  (Md.)  323  1688a 
V.  Cato,  27  Ga.  637  557,   559 

V.  Clark,   89   Mo.   553 

814,  817,   956,  956a,   964 
«.  Clary,   38    Mich.    223  717,    1370, 

1742,  1773,  1785,  1786,  1787,  1839, 
1843,    1904 
V.  Glutton,  46  L.  J.   Ch.  48       525,   538 
V.  Evans,  8  Cal.  424  7,  288,  323 

V.  Fletcher,  46  Minn.  49  343,  1743 

V.  Giles,    161    N.    Car.    541 

586,   1396,   1436 
V.  Hawks,    68    Miss.    669  1189 

V.  Hubschmidt  Bldg.  &c.  Co.,  55  N. 

J.  Eq.  623  444 

V.  Kellogg,    108   Mich.   535  835a 

V.  Kirkpatrick,    14    N.    J.    Eq.    264      683 
V.  Manley,    154    N.    Car.    244 

906,    907,    908 
V.  Mason,    10    Mich.    403  1742,    1829 

V.  Melby,  93   Minn.  4  653 

V.  Munroe,   7   Cranch    (U.   S.)    366     603 
V.   Murphy,    119    Cal.    364  497 

V.  Newman,    55    Miss.    365  762 

V.  Parker,  43    Barb.    (N.   Y.)    611      1589 
V.  Pearce,    68    N.    C.    76  711,    712 

V.  Ryder,    1    Kans.    App.    293  626 

V.  Salines,    15    Tex.    495  583 

V.  Security  Bank  &c.  Co.,  124  Tenn. 

582  899,  1182,  1182a,  1189,  1215 
•r.  Stiger,  30  N.  J.  Eq.  610  736,  745 
V.  Thompson,    132    Ky.    608  812 

V.  Turner,    15    Mo.    App.    205  817 

V.  Wagner,    71    Wis.    191  966,    967 

V.  West    Jersey    Land    &c.    Co.,    29 

N.    J.    Eq.    377  1190 

V.  Wilkinson    (Miss.),    62    So.    275 

242    257    273 

V.  Woodworth,    3    N.    J.    Eq.    36       '     66 

Leebrick   v.    Stable,    68    Iowa    515  586 

Leech    v.    Bonsall,    9    Phila.    204  479 

V.  Hillsman,  8  Lea   (Tenn.)    747 

315,  337 
Leeds  v.  Cameron,  3  Sumn.  (U.  S.)  488 

365,    366,    621 
V.  Gilford,    41    N.    J.    Eq.    464  667, 

670,   771,   906,    1116,    1516,    1521 
Leedy   v.    Nash,    67    Ind.    311  351 

Leekins  v.    Nordyke  &c.   Co.,  66   Iowa 
^  471  564 

Leerburger    v.    Hennessey    Realty    Co., 

154    App.    Div.    158  583 

Lees  V.   Whiteley,  L.   R.   2   Eq.    143       401 
Leet    V.    Armbruster,    143    Cal.    663 

889,    893,    1088,    1654 
V.  McMaster,     51     Barb.     (N.     Y.) 

236  1751,    1839,    1906,    1911 

Lefebvre  v.  Dutruit,  51  Wis.  426       500,  625 
Lefevre  v.   Laraway,  22   Barb.    (N.   V.) 
,  167  1639,    1640,    1670,    1676 

Lefevre's  Appeal,  69  Pa.   St.   122  568 

Lefferson    v.    Dallas,    20    Ohio    St.    68      593 
Leffler    v.    Armstrong,    4    Iowa    482 
^    „  1780,    18^8 

Leffingwell  v.   Freyer,  21   Wis.   392  987 

Lefmann  v.  Brill,  142  Fed.  44       917,   1805 


Leger  v.  Doyle,  11  Rich.  L.   (S.  Car.) 
109  458 

V.  Leger,    118   La.    322  346 

Leggett  V.  Bullock,  Bush.  L.  (N.  Car.) 
283  474,  539 

V.  Edwards,     Hopk.     Ch.     (N.     Y.) 

530  247 

V.  Leggett,    88    N.    Car.    108  335 

V.  McCJarty,  3  Edw.  (N.  Y.)  124  1502 
V.  McClelland,  39  Ohio  St.  624  883a 
V.  Mutual    L.     Ins.     Co.,    64    Barb. 

(N.  Y.)  23    1397,  1399,  1401,  1418 
V.  New  Jersey  Mfg.   &c.   Co.,   1    N. 

J.     Eq.     541  124,    127 

Lego  V.  Medley,  79  Wis.  211  1445 

Legrand  v.  Rixey,  83  Va.  862  1802 

Lehigh  Coal  &c.  Co.  v.  Central  R.  Co., 

35    N.   J.    Eq.    379  126c,   452a,    681 

Lehigh    Valley    Coal    Co.    v.    West    De- 

pere    &c.    Works,    63    Wis.    45  124 

Lehman   v.    Collins,    69   Ala.    127 

179,  185,  1095 
V.  Comer,  89  Ala.  579  1606,  1923b 

V.  Godberry,  40  La.  Ann.  219  608 
V.  Hawks,    121    Ind.    541  14,    459 

V.  McQueen,  65  Ala.  570  961 

V.  Marshall,    47    Ala.    362  150,    151 

V.  Moore,    93    Ala.     186  1322 

V.  Tallassee  Mfg.  Co.,  64  Ala.  567 

670,    834,    1521 
V.  Whittington,   8   111.    App.    374       1667 
Lehman-Durr    Co.    v.    Shook,    69    Ala. 

486  1322 

Lehndorf    v.    Cope,    122    III.    317 

835b,    710 
Lehrenkrauss    v.    Bonnell,    199    N.    Y. 

240  610 

Leib    V.    Stribling,    51    Md.    285  1628 

Leibel   v.   Tandy,    146   Ky.    101  297 

Leiby   v.  Wolf,   10  Ohio  83 

523,  524,  530,  541,  723 
Leigh  V.  Lloyd,  35  Beav.  455  1455,  1766 
Leighton  v.  Preston,  9  Gil  (Md.)  201  34 
Leiman's   Estate,    32   Md.   225  580 

Leitch  V.    Leitch,    2    Ont.    L.    R.    233 

864,    865 

V.  Wells,    48    N.    Y.    585  584,    959 

Leilh  V.   Galloway  Coal  Co.    (Ala.),  66 

So.    149  1051 

V.  Irvine,   1   Myl.   &  K.  277        650,  1044 

Leiweke  v.  Jordan,  59  Mo.  App.  564       166 

Lejeune  v.   Hebert,  6  Rob.    (La.)   419  514a 

Leland  v.   Collver,  34  Mich.   418       78,  414 

V.  Isenbeck,    1    Idaho    469  582 

v.  Morrison,    92    S.    Car.    501 

314,    1093 
Lelmdorf  v.  Cope,  122  111.  317  ??? 

Leman  v.   Newnham,    1   Ves.   Sen.   51 

1194,    1197 
Lemelle    v.    Thompson,    34    La.    Ann. 

1041  541a 

Lement  v.    McKibben,    91    Iowa   345       465 
Lemon  v.  Staats,  1  Cow.   (N.  Y.)   592 

508,    534 

V.  Terhune,  40  N.  J.  Eq.  364  533 

Le   Neve  v.   Le   Neve,   3   Atk.   646  572 

Lenfesty    v.    Coe,    26    Fla.    49  1587 

L'Engle  v.   L'Engle,   21    Fla.    131  1606 
Lenihan  v.   Hamann,   55   N.   Y.   652 

1233,    1411,  1438 

Lennartz  v.   Quilty,   191    111.    174  957 
Lennig,  In  re,   52    Pa.    St.    135 

752,    757.  762 
Lennon  v.  Porter,  5  Gray   (Mass.)   318 

703,    1211a.    1254,    1258,  1263 

Lennox  v.  Brower.   160  Pa.   191     741,  763a 

Leuow  v.  Fones,  48  Ark.   557  1420 


GENEKAL   TABLE   OF    CASES 


1057 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  |§  663a-1442c;  3^  §§  1443-1940.] 


Lenox  v.  Reed,  12  Kans.  223 

30,  62,  1402,  1406,   1769 
Lent  V.  Morrill,  25  Cal.  492         1196,  1207 
V.  Sliear,    26    Cal.    361 

1202,  1203,  1509 
Lents  V.  Craig,  13  How.  Pr.   (N.  Y.) 

72  1613 

Lentz  V.  Martin,  75  Ind.  228         244,  246 
Lenz  V.  Chicago  &c.  R.  Co.,  Ill  Wis. 

198  748 

Leonard  v.  Binford,  122  Ind.  200  1202 

V.  Cox,    10    Nebr.    541  652a 

V.  Groome,    47    Md.    499        1425,    1441 

V.  Leonia  Heights  Land  Co.,  81  N. 

J.    Eq.    43  479,    791,   814 

V.  Morris,    9    Paige    (N.    Y.)    90     1404, 
1414,    1432,   1433.   1709c,    1717 
V.  N.    Y.    Bay    Co.,    28    N.    J.    Eq. 

192  1412,  1669 

V.  Stickney,   131   Mass.    541  430 

V.  Swanson,   58  Minn.   231  871a 

V.  Tyler,    60    Cal.    299  1182a 

V.  Villars,    23    111.    377  655,    1420 

Leonhard  v.  Flood,  68  Ark.  162  497 

Leopold   V.    Furber,    84    Ky.    214  211 

Leowen    v.    Forsee,    137    Mo.    29  567 

Lepper  v.    Conradt,   15   Wyo.   394 

617,   620 

Lerch  v.  Hill,  2  Tex.  Civ.  App.  421     1838 

Lesley  v.   Johnson,   41    Barb.    (N.   Y.) 

359  551,  631,  683 

V.  Shock,  3  Houst.   (Del.)   130  665 

'Leslie   v.    Hinson,   83   Ala.    266  504 

V.  Merrick,  99  Ind.   180  65,  625 

V.  Saratoga    Brewing    Co.,    59    App. 

Div.    (N.   Y.)    400  1644 

Less    V.    English,    75    Ark.    288  1383 

Lessly  v.    Bowie,   27    S.    Car.    193 

1500,    1502 
Lester    v.    Barron,    40    Barb.    (N.    Y.) 
297  1491 

V.  Citizens'    Sav.    Bank,    17    R.    1. 

88  1845 

V.  Hardesty,    29    Md.    SO  785 

V.  Johnston,   137  Ala.   194  1423 

V.  Mann,    52    Hun    (N.    Y.)    615        1669 
V.  Richardson,    69    Ark.    198 

604a,  605,  1080 
V.  Walker,    172    Ala.    104        586,    1785 
Le   Sueur    First    State   Bank  v.    Sibley 

County  Bank,  93  Minn.  317  1384 

Letaste  v.   Beraud,   2   La.   Ann.   768     514a 
L'Etourneau    v.    Henquenet,    89    Mich. 

428  137 

Letson  v.  Reed,  45   Mich.  27  554 

Letts  V.  Hutchins,  L.  R.  13  Eq.   176 

1071,  1215 
Levee  Board  v.  Wiborn,  74  Miss.  396      681 
Leverich   v.    Prieur,   8   Rob.    (La.)    91      989 
Leveridge  v.  Forty,  1  Maule  &  S.  706  1557 
V.  Marsh,  30  N.  J.  Eq.  59  1442 

Leverson  v.    Olson,   25    N.    Dak.    624 

1081,    1352a 
Levert    v.    Redwood,    9    Port.     (Ala.) 

79  l'**"*   1°^ 

Levey   v.    Union    Print   Works,    12    N. 

Y.    S.    153  1179c 

Levi  V.  Blackwell,  35  S.  Car.  511 

352a,     360,     1083 

Levicks  v.  Walker,  15  La.  Ann.  245       670 

Levin  v.   Gates,  71   Misc.  234       1496,  1678 

Levinz  V.   Will,   1   Dall.    (U.   S.)   430       474 

Levis  v.  Zinn,  93  Ky.  628  629 

Leviston  v.  Swan,  33  Cal.  480       1324,  1574 

Lew  V.    Beasley,  41   La.   Ann.   832       1606 

V.  Brush,    45    N.    Y.    589         323     332 

V.  Burkle    (Cal.),    14    Pac.    564        1757a 

V.  Haake,  53  Ala.  267  1232 

67 — Jones  Mtg. — ^Vol.  III. 


Levy 

V.  Hinz,   3    Nebr.    (Unoff.)    11 

1611a.    1612 
V.  Holberg,   67   Miss.    526  589 

V.  Lane,  38  La.  Ann.   252  679 

V.  Levy,  79  Hun  (N.  Y.)  290       _     1401 
V.  Long   Island    Brewery,   26    Misc. 

(N.  Y.)   410  .  785 

V.  Police   Jury,   24   La.    Ann.   292 

929,  1201 
V.  McDonnell,  92  Ark.  324  164,  171 
V.  Martin,  48  Wis.   198 

874,  874d,  874e,  877 
V.  Mentz,  23  La.  Ann.  261  456,  514a 
V.  Merrill,    52    How.    Pr.    (N.    Y.) 

360  913 

V.  New    York,    3     Robt.     (N.     Y.) 

194  695 

Levystein  v.  Whitman,  59  Ala.  345  906 
Lewark  v.   Carter,   117   Ind.   206  1646 

Lewars  v.  Weaver,  121  Pa.  St.  268  500 
Lewers  v.  Atcherly,  222  U.  S.  285  583 
Lewie  v.   Hallman,   53    S.    C^ar.    18 

274,  324,  328 
Lewin  v.  Folsom,  171  Mass.   188 

378,   651 
Lewis  V.  Anderson,  20  Ohio   St.  281 

460,  610 
V.  Babb.   15   Mass.   488  1306 

v.  Baird,  3   McLean   (U.   S.)    56 

488,  510 
V.  Bayless,   90  Tenn.  280 

274,  326,  328,  331 
v.  Boskins,  27  Ark.  61  173,  190,  1449 
V.  Bradford,  10  Watts  (Pa.)  82  556 
V.  Chamberlain,   61    Ore.    150 

537a,  517f 
V.  Chapman,  59  Mo.  371  198 

V.  Conover,    21    N.    J.    Eq.    230 

936,  991 
V.  Day,    53    Iowa    575  738,    748 

V.  De  Forest,   20   Conn.   427 

70,    343,    380,   387,   822,    1701a 
V.  Duane,    141    N.    Y.    302 

1612,    1776,    1882 
V.   Dudley,   70   N.   H.    594  627 

».  Elrod,    38    Ala.    17  1408 

V.  Equitable  Mtg.   Co.,  94  Ga.   572    562 
V.  Farmers'    Loan    &c.     Assn.,     183 

Mo.   351  746 

V.  Farrell,    51    Conn.   216  817,  821 

V.  Germania   Sav.   Bank,  9&   Pa.   St. 

86  1606 

V.  Guardian   F.    &c.   Assur.    Co.,  93 

App.   Div.    (N.   Y.)    157  406a 

V.  Hamilton,  2^  Colo.  263 

21,  717,   1799 
V.  Hartford  Silk  Mfg.  Co.,  56  Conn. 

25  373,  909 

V.  Hawkins,  23  Wall.  (U.  S.)    119 

190,    205,    1204 
V.  Hinman,    56    Conn.    55 

490,  504,  517,  725,  858,  865,   1092 
V.  Howell,   98    Ga.   428  114 

V.  Jackson,    165    Mass.    481 

541,   1902a,   1905 
V.  John,  9  Sim.  366  182 

V.  Kinnaird,    104    Md.    653  1646 

V.  Kirk,    28    Kans.    497 

479,   814,   820,   834,  956a,  967 
V.  Lewis,    58    Kans.    563  1179 

V.  McBride,    176    Ala.    134 

1038a,  1056,  1095 
V.  McDowell,   88   N.   Car.   261  205 

V.  Madisons,    1    Munf.    (Va.)    303 

555,  576 
V.  Nangle,  2  Ves.  Sen.  430  1062,  1418 
V.  Noble,    93    Mich.    345  917 


1058 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  |§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Lewis 

V.  Owen,    64    Ind.    446  o6 

V.  Owen,    1    Ired.    Eq.     (S.    Car.) 

290  1060 

V.  Paschal,    37    Tex.    315  ,    650 

V.  Phillips,  17  Ind.  108  555,  556 

V.  Pusey,    8   Bush    (Ky.)    61S  198 

V.  Richey,    5    Ind.    152  1187,    1188 

V.  Schwenn,    93    Mo.    26  672,    703, 

1191,  1197,  1198,  1204 
V.  Small,   71   Maine   552  166,   298 

V.  Smith,   9  N.   Y.   502  1413,   1421, 

1439,  1440,  1445,  1589,  1589a 
V.  Starke,    10    Sm.    &    M.     (Miss.) 

120  817,    864,    1377 

V.  Sutton,   21    Idaho   541         1332,   1606 
V.  Wayne,    25     Ga.     167  376 

V.  Weidenfeld,    114    Mich.    581  444 

V.  Welch,    47    Minn.    193  1635 

V.  Wells,    50   Ala.    198 

1723,  1785,  1786,  1896 
V.  Wells,    85    Fed.    896  285 

Lewiston  Nat.  Bank  v.  Martin,  2  Idaho 

734  465 

Lewter   v.    Price,    25    Fla.    574       357,    537 
Lewthwaite  v.   Clarkson,  2  Y.   &  Coll. 

370  179 

Libfaey  v.   Tidden,    192    Mass.    175 

469,   473,   473a 
Libby  v.  Clark,  88  Maine  32 

298,   324,  33S,  1060 

V.  Mayberry,    80    Maine    137  796 

V.  Tufts,  121  N.  Y.  172    722,  723,  1621 

Licata   v.    De   Corte,    SO   Fla.    563       105Sa 

Lichty  V.  McMartin,   11  Kans.   565 

72,   1220,  1336 
Liddell  v.   Carson,   122  Ala.    518 

1906,    1922 
V.  Rucker,   13   La.  Ann.   569  514a 

Lide   V.    Park,    135    Ala.    131  1818 

Lidster  v.  Poole,  122  III.  App.  227 

14,   714 
Lieberman   v.    Reichard,    7    North    Co. 

Rep.   (Pa.)  237  824a 

Lieblien  v.    Hansen,    178   Mich.    11     1051d 
Lies  V.  De  Diablar,   12  Cal.  327  709 

Lietze  v.   Clabaugh,  59  111.   136 

1435,    1442 
Life  Assn.,  In  re,  96  Mo.  632  1120 

Life  Assn.  v.  Dale,   17  Kans.  185       1606a 
Liford's   Case,    11    Coke    50  433a 

Ligget  V.   Bank  of  Pa.,   7   Serg.   &  R. 

(Pa.)    218  678 

Liggett  V.  Himle,  38  Minn.  421  971 

Light   V.    Zeller,    195    Pa.    St.    315         1675 
Lightbody  v.  Lammers,  98  Minn.   203 

1051,  1062 
Lightcap   V.    Bradley,    186    111.    510 

27,  58,  62,  1051c,  1207,  1333,  1516, 
1538,    1545,    1649,    1661,    1666 
Lightfoot    V.    Wallis,    12    Bush    (Ky.) 

498  626 

Lightner   v.    Mooney,    10   Watts    (Pa.) 

407  586 

Lignoski  v.   Crocker,   86  Tex.   324  457 

Lignot  V.  Redding,  4  E.  D.  Smith  (N. 

Y.)    285  1496 

Ligon  V.  Barton,  88  Miss.   135  877 

Likes   V.    Polk,    88   Iowa   298  981 

V.  Wildish,  27  Nebr.  151  1578,  1587 

Lilienthal  v.   Champion,   58   Ga.    158     1494 
Lillard    v.    Rucker,    9    Yerg.     (Tenn.) 

64  538,    557 

Lillibridge  v.   Tregent,   30   Mich.    105 

788     812 

Lillie  V.   Case,   54  Iowa  177  '    190 

Lilly  V.   Dunn,   96  Ind.   220  1207 

V.  Gibbs,    39    Mich.    394  1742 


Lilly 

V.  Palmer,   51    111.   331 

736a,  740,  865 
V.  Quick,    2    N.   J.    Eq.    97  966 

Lime  Sock  Bank  v.  Phetteplace,  8  R. 

L   56  119,   1356,  1923 

Lime    Rock   Nat.    Bank  v.    Mowry,    66 

N.   H.   598  366,  581,  802a,  848,  870 

Lincoln  v.   Corbett,  31  Tex.  Civ.  App. 
352  1798,  1801 

V.  Emerson,  108  Mass.  87 

682,  789,   1211a,    1251 
V.  Lincoln    St.    R.     Co.,     5     Nebr. 

(Unoff.)   56  848 

V.  Lincoln    St.    R.    Co.,    75    Nebr. 

523  1575,   1654 

V.  Parsons,    1    Allen    (Mass.)    388 

300  1282 
V.  Purcell,  2  Head  (Tenn.)  142  576 
V.  Wright,  4  De  G.  &  J.  16 

284,  322,  328,  600 
Lincoln  Bldg.  &c.  Assn.  v.  Graham,  7 
Nebr.    173  638 

V.  Hass,    10    Nebr.    581  138,    518 

Lincoln    Mtg.    &c.    Co.    v.    Parker,    65 

Kans.   819  1193 

Lincoln  Nat.  Bank  v.  Mundy,  162  111. 

App.  138  1181,  1377 

Lincoln   Sav.   Bank   v.   Ewing,    12   Lea 

(Tenn.)    598  51 

Lindauer   v.    Cummings,    57    111.    195        293 
V.  Younglove,    47    Minn.    62 

524,   548,  580 
Lindberg   v.   Thomas,    137   Iowa   48 

342c,    1144 
Lindbloom  v.   Kidston,  2   Alaska  292 

264,    265 
Linder  v.  Whitehead,  116  Ga.  206  586 

Lindgren  v.  Lindgren,  73  Minn.  90         1906 
Lindley  v.    Martindale,    78   Iowa   379 

560,  591,  603 
V.  O'Reilly,  50  N.  J.  L.  636  1774a 
V.  Orr,   83    III.    App.    70  401 

V.  Ross,  137  Pa.  St.  629  1072e,  1606 
V.  Sharp,    7    Mon.    (Ky.)    248  297 

Lindsay    v.    American    Mtg.    Co.,    97 
Ala.    411  1529 

V.  Garvin,  31  S.  Car.  259  360,  943,  947 
V.  Hill,  66  Maine  212  633,  647,  656 
V.  Kinback,  4  Lack.   Leg.   N.    (Pa.) 

256  436c 

V.  Lindsay,  1  Colo.  App.  108  335 

V.  Matthews,  17  Fla.  575  164a,  241, 

250,    291,    331,    900,    1088,    1108 

V.  United   States  Sav.   &c.   Co.,   127 

Ala.   366  1105 

Lindsey  v.    Bradley,   53   Vt.    682  390 

V.  Delano,    78    Iowa   350  1462 

V.  Porter,  140  Ga.  249  1331,  1443,  1576 

V.  Rankin,    4    Bibb    (Ky.)    482  557 

Line  V.  Blizzard,  70  Ind.  23  626,  1492 

Linforth,   In   re,   87   Fed.   386  1716 

Lingan    v.    Henderson,    1    Bland    Ch. 

.(Md.)    236  190 

Link  V.    Germantown    Bldg.    Assn.,   89 
Pa.  St.   15  638 

V.  McKee,    233    Pa.    461  1512 

Linkemann  v.   Knepper,  226   111.   473 

244,  265 

Linn   v.    Linn,    122    Mich.    130       967,  971 

v.  Patton,    10    W.    Va.    187  1437 

Linnell   v.    Lyford,    72    Maine   280         340, 

341,  808,  1039,  1045,  1046 

Linscott  V.  Lamart,  46  Iowa  312 

870,   871,   855 
V.  Weeks,    72    Maine   506  687 

Linton   V.   National  Life  Ins.    Co.,   104 
Fed.    584  74,    116a.    500 


GENERAL   TABLE    OF    CASES 


1059 


[References  are  to  Sections.— Vols.  :,  §§  1-663;  2,  §§  663a-1442c;  3,  U   1443-1940.] 


Linton 

V.  Purdon,  9  Rob.  (La.)  482  ?  ?  ? 

Linville    v.    Bell,    47    Ind.    547  1229 

Lipman   v.    Jackson   Architectural   Iron 

.Works,   128  N.  Y.   58  487 

Lipp    V.    South    Omaha   &c.    Syndicate, 
24   Nebr.   692  172,  334 

V.  Syndicate,    24    Nebr.    692 

264,    586 
Lippincott  V.   Lawrie,    119   Wis.   573         96 
V.  Tilton,  14  N.  J.   L.  361  241 

Lippitt  V.  Thames  Loan  &c.  Co.  (Conn.), 

90   Atl.    369  735 

Lippold    V.    Held,    58    Mo.    213        924,   926 

Lipscomb  V.  Fuqua,  55  Tex.  Civ.  App. 

535  '^'^    192 

V.  Goode,   57    S.   Car.    182  603 

V.  Hammett,    56    S.    Car.    549  136 

V.  New    York    Life    Ins.    Co.,    138 

Mo.    17  1817 

V.  Talbott,    243    Mo.    1 

260,   265,    574,  817,   1039 
Liskey  v.   Snyder,    56   W.   Va.    610 

164a,   711,   1111,   1364 
V.  Snyder,    66    W.    Va.    149 

774,    1080a,   1122,    1594 
Lisle    V.    Cheney,    36    Kans.    578  1336 

Lisman     v.     Michigan     Peninsular     Car 

Co.,  50  App.  Div.  (N.  Y.)  311  886 
Litchfield  <r.  Ready,  20  L.  J.  Ex.  51  16 
Literer   v.    Huddleston    (Tenn.),    52    S. 

W.    1003  474 

Lithauer  v.  Royle,  17  N.  J.  Eq.  40 

1610,    1688,    1708 

Littauer   v.    Goldman,   72    N.   Y.    506      824a 

Littell    V.    Grady,    68    Ark.    584  1906 

V.  Jones,    56   Ark.    139  1862 

V.  Zuntz,    2    Ala.    256  1640,    1670 

Little  V.   Bowen,  76  Va.   724  848 

V.  Braun,    11    N.    Dak.    410 

279a,    310,    335 
V.  Little,    13   Pick.    (Mass.)    426  769 

V.  Riley,  43   N.   H.   109 

656,    1293,   1300,   1312 

V.  Teague,   60   Miss.    129  1145 

V.  Vance,    14   Ind.    19  1609 

V.  Worner,    11    N.    Dak.    382  1051 

Littlefield  v.    Crocker,   30   Maine    192     1421 

Littlejohn  v.  Gordon,  32  Miss.  235  1209 

Littler  v.  Dielmann,  48  Tex.  Civ.  App. 

392  111 

V.  People,   43    111.    188  1051 

Little  Rock  &c.  R.  Co.  v.  Page,  35  Ark. 

304  149 

Littleton    v.    Giddings,    47    Tex.    109 

551,    560 
Littlewort  v.    Davis,    50  Miss.   403  303 

Lively  v.  Rice,   150  Mass.   150  735 

Liver   V.    Thielke,    115    Wis.    389  627 

Livermon   v.   Roanoke  &c.   R.   Co.,   109 

N.    Car.    52  681 

Livermore   v.   Maxwell,   87   Iowa   705 

524,  814,  820,  957,  1606 
Livesey  v.   Brown,   35    Nebr.   Ill  513 

Livingston  v.  Cudd,  121  Ala.  316     990,  993 
v.  Hayes,    43    Mich.    129  36 

v.  Heck,   122   Iowa  74  96 

V.  Ives,   35   Minn.    55  1105,   1807b 

v.  Jones,   Harr.    (Mich.)    165 

793a,    1390 
v.  Kettelle,    6    111.    116  499 

V.  Mclnlay,  16  Johns.   (N.  Y.)   165     372 
V.  Mildrum,   19  N.  Y.  440       1351,   1579, 
1586a,   1610,   1616,   1687,   1688 
V.  New  England  Mtg.   Security  Co., 

77   Ark.    379  1048,    1193.    1406 

V.  Newkirk,    3   Johns.    Ch.    (N.    Y.) 

312  206,   810a 


Livingston 

V.  Painter,    28    How.    Pr.    (N.    Y.) 

517  1668 

V.  Roosevelt,  4  Johns.  (N.  Y.)  251     122a 
Livingstone  v.  Murphy,  187  Mass.  315 

524,  538,  545,  554,  557,  571 
Llewellin  v.  Mackworth,   15  Vin.  Abr. 

125  1195 

Lloyd,  Ex  parte,  3  D.  &  C.  765       181,  437 
Lloyd  V.  Attwood,  3  De  G.  &  J.  614 

179,    183,    537,    560 

V.  Banks,  L.  R.  Ch.  488  547 

V.  Frank,    30    Wis.    306         1669,    1673 

V.  Hoo  Sue,  5  Sawyer  (U.  S.)   74  1069 

v.  Johnes,   9   Ves.    37  1401 

v.  Karnes,   45    111.   62  1333 

V.  Lander,    5    Madd.    282        1099,    1438 

V.  Passingham,   16  Ves.   59  1411 

v.  Scott,   4   Pet.    (U.    S.)    205  1493 

Loan  Co.  v.  Garrison,  16  Ont.  81    593,  710 

Lobban  v.  Garnett,  9  Dana  (Ky.)   389    513 

Lock  V.  Fulford,  52  111.   166 

577,  1620,  1621,  1624 
Lockard    v.    Hendrickson    (N.   J.    Eq.), 
25   Atl.    512  1114,    1550a 

V.  Joines    (N.   J.),  23   Atl.    1075 

605,    848,    870 
Locke  V.   Caldwell,    91    III.   417 

1144,  1146,  1158,  1196,  1212 
V.  Homer,     131     Mass.     93 

575,  738,  743a,  748,  749,  752,  761d, 

768,  769,  769a,  770 

V.  Klunker,    123    Cal.    231  667,    780 

V.  Moulton,   96    Cal.    21  20,    260, 

269,  272,  288,  322,  342o 

V.  Palmer,   26  Ala.    312 

251,  279,  286,  326 
Locker  v.  Riley,  30  N.  J.   Eq.   104 

523,   580,    1620 
Lockett  V.  Hill,  1  Woods  (U.  S.)   552 

1792,    1794,    1876 
Lockhart  v.  Ward,  45  Tex.  227  1413 

Lockhaven  Trust  &c.  Co.  v.  United 
States  Mtg.  &c.  Co.,  19  Colo  App. 
294  "^"^  1481 

Lockman  v.  Reilly,  10  Abb.  N.  Cas. 
(N.    Y.)    351  1428 

V.  Reilly,  95  N.  Y.  64  1401,  1635 

Lockridge   v.    Lacey,   30   U.    C.    Q.    B. 

494  894 

Lockrow  V.  Cline,  4  Kans.  App.  716 

351,   479,    760 
Lockwood   V.    Bassett,    49    Mich.    546       92 
V.  Beckwith,    6    Mich.    168  1496 

V.  Benedict,    3    Edw.    Ch.    (N.    Y.) 

472  1408 

V.  Cook,    58    Nebr.    302  953,    1614a 

V.  Fawcett,  17  Hun  (N.  Y.)  146  1717 
V.  Lockwood,  1  Dav.  (U.  S.)  295  1154 
V.  McGuire,   57  How.    Pr.    (N.   Y.) 

266  1674 

V.  Marsh,    3    Nev.    138  813,    826, 

874e,  874f,  877,  1372 

V.  Mills,    39    111.    602  1876 

V.  Mitchell,  7  Ohio  St.  387 

658,  662,   1916 

V.  Mitchell,   19  Ohio  448  1668 

V.  Reese,    76    Wis.    404  1535 

V.  Slevin,    26    Ind.    124  538 

V.  Sturdevant,    6    Conn.    373        68,    848 

v.  Tracy,  46  Conn.  447  777 

V.  White,    65    Vt.    466  1408 

Lockyer   v.    Jones,    Peake    180n    901,    1088 

Lodge  V.  Simunfon,  2  P.  &  Watts  (Pa.) 

446  572 

V.  Turman,    24    Cal.    385  288,    324 

Loeb  V.  Fleming,  15  111.  App.   503  877 

V.  Huddleston,    105    Ala.    257  992 


1060 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Loeb 

V.  McAlister,   IS   Ind.   App.    643 

263,  294,  324,  340 
V.  Stern,    198    III.    371  560 

V.  Tinkler,    124   Ind.   331 

1334,  1462,  1479a,  lS45a,  76e 
V.  Willis,  22  Hun   (N.  Y.)   508       1709b 
Loeber  v.  Eckes,  55  Md.  1 

1857,   1909,   1911,   1915 
Loehr  v.    Colborn,   92   Ind.    24  1472 

Loewen  v.    Forsee,    137    Mo.    29  608 

Loewenstein  v.  Page,  16  Philippine  84  537d 
Lofsky   V.    Maujer,    3    Sandf.    Ch.    (N. 

Y.)    69  669,   1516,    1527,    1530,    1536 

Lofstad  V.   Murasky,   152  Cal.  64  526a 

Loftin  V.  Strow,  8  Ky.  L.  (abst.)  955  1679 

Loftis  V.  Alexander,   139   Ga.   346  895 

V.  Duckworth,  146  N.  Car.  343  1923 

Loftus  V.   Swift,  2   Sch.   &  Lef.   642     1602 

Logan  V.   Greenlaw,   25    Fed.   299  1420 

V.  Miller,    106   Iowa   511        91,  740,   744 

V.  Smith,    62    Mo.    455  817,    834 

V.  Smith,    70   Ind.    597  1406 

V.  Stieff,     36     Fla.     473  1654 

V.  Wabash  Wetsern  R.  Co.,  43  Mo. 

App.   71  664 

V.  Williams,    76    111.    175        521a,    1575 
V.  Wittum,   67   Nebr.    143  16na 

Log  Cabin  P.  Building  Assn.  v.  Gross, 

71  Md.  456  745 

Logue  V.  Atkeson,   35  Tex.   Civ.  App. 

303  111,  679 

Logue's    Appeal,    104    Pa.    St.    136 

279a,  312,  332,  335 
Lohmeyer  v.  Durbin,  206  111.   574 

470,  666,  1420 
Lohrer  v.  Russell,  207  Pa.  105  253,  513 
Lohrstorfer   v.    Lohrstorfer,    140    Mich. 

551  1342 

Loizeaux   v.   Fremder,    123    Wis.    193 

111,    1718 
lokerson    v.    Stillwell,    13    N.    J.    Eq. 

357  308 

Lomax  V.  Bird,  1  Vern.   182       1055,  1059 

V.  Hide,  2  Vern.  IBS  1606c 

V.  Smyth,    50    Iowa    223  29,     1444 

Lombard  v.  Culbertsen,  59  Wis.  433 

504,    520 
Lombard  Investment  Co.  v.  Burton,  5 

Kans.    App.    201  1659 

Lomb    V.    Pioneer    Sav.    &c.    Co.,    106 

Ala.   591  18 

Londner    v.    Perlman,    129    App.    Div. 

(N.    Y.)    93  608 

London    Banking    Co.    v.    Ratcliffe,    6 

App.  Cas.   722  179 

London   Freehold   &c.   Property   Co.    v. 

Suffield,  2  Ch.  608  603 

London,  Paris  &c.  Bank  v.  Smith,  101 

Cal.  415  1409,  1416 

London    &c.    Bank    v.    Bandman,    120 
Cal.    220  355,   365,   366,    1196 

V.  Horton,    126  Fed.    593 

1214d,  1216,  1436,  1654 
London  &c.  Banking  Co.  v.  Lewis,  21 

Ch.   Div.   490  188 

London  &c.   Loan   Co.   v.   Drake,   6   C. 

B.   (N.  S.)  798  440 

V.  Fulford,  8  Ont.  Rep.   150  436 

Loney  v.  Courtnay,  24  Nebr.  580     788,  1015 

Long  V.  Branham,  30  Ky.  L.  552       83a,  500 

V.  Cockern,    128    111.    29  445,    446 

V.  Crossan,  119  Ind.  3  113 

V.  Dollarhide,    24    Cal.    218  523 

V.  Dufur,   58   Ore.    162  966 

V.  Fields,  31   Tex.    Civ.   App.   241 

253,   464,    476,    557 


Long 

v.  Georgia    Pac.    R.    Co.,    91    Ala. 

519  134a 

V.  Gorman,   100  Mo.   App.  45  511 

V.  Harbers,  6   Ohio   Dec.    (Reprint) 

1066  1622 

V.  Herrick,  28  Fla.  755  1606 

V.  Hines,   40   Kans.   220  150 

V.  Hunter,    58    S.    Car.    152  1771 

V.  Kaiser,    81    Mich.    518 

1086,   1620,   1625 
V.  Kinkel,  36  N.  J.   Eq.  359  1455 

V.  Kinney,  49  Ind.  235  850 

V.  Little,    119    111.    600 

1447a.  1799,   1813a 
V.  Long,    79    Mo.    644  134a,     1771, 

1771a,   1777b,  1831 
V.  Long,    111    Mo.    12  812,    874, 

877,  878,   1070,   1146 
V.  long,   141  Mo.   352  659a 

V.  Lyons,    54    How.    Pr.     (N.    Y.) 

129  1619 

V.  McGregor,  65  Miss.  70 

1668,   1910,  1911,  1912 
V.  Mellet,    94    Iowa    548  1069 

V.  Miller,   93    N.    Car.   227  883 

V.  Morris,  176  Ala.  371  1665 

V.  Mostyn,    65    Ala.    543  83b,    138a 

V.  Neville,    29    Cal.    132  583 

V.  Powell,   120  Ga.  621  127 

V.  Richards,  170  Mass.   120 

1105,  1118,  1118a,  1123,  1135,  1244, 
1251,  1158,  1341,  1852,  1911 
V.  Rogers,   6   Biss.    (U.    S.)    416 

1793a,  1845,  1898,  1908 
V.  Shelton  (Tex.  Civ.  App.),  155  S. 

W.  945  557 

v.  Slade,   121  Ala.  267  121 

v.  Wade,  70  Maine  358 

667,   771,   772,   773,  777 
v.  Weller    29   Grat.    (Va.)    347  548 

Longan   v.    (Carpenter,    1    Colo.   205 

21,    839 
Longbottom  v.  Berry,  L.  R.  5  Q.  B.  Div. 

123  181,   436.   437,  444 

Longdock    Mills    &c.    v.    Alpen    (N.    J, 

Eq.),   88  Atl.    623  1523 

Longdon  v.  Wakeley,  62  Fla.   530 

168,  1330 
Longfellow  v.   Barnard,   58  Nebr.   612 

460,  611,  627,  827a,  848,  883a 

V.  Fisher,    69    Minn.    307  716 

v.  McGregor,    61    Minn.    494  829 

Longino    v.    Ball-Warren    Comm.    Co., 

84  Ark.  521  1059,  1064,  1095,  1113, 

1323,   1436 

Longley  ,.  Wilk,  171  111.  App.  419 

771,  1590,  1659 
Longstaff    v.    Meagoe,    2    Adol.    &    El. 

167  428,  433a 

Longstreet  v.    Brown    (N.   J.    Eq.),   37 

Atl.   56  725,   1204 

V.  Shipman,  5  N.  J.  Eq.  43  462 

Longuet  v.  Scawen,  1  Ves.  Sen.  402    1153 

Longwith  v.  Butler,  8  111.  32 

1765,  1767,  1906,  1922a 

Longworth    v.    Close,    1    McLean    (U. 

S.)  282  509 

V.  Flagg,    10    Ohio    300  678,    1222 

V.  Johnson,    66    Kans.    733  1655 

V.  Taylor,   2    Gin.    Sup.    Ct.    (Ohio) 

39  1204 

Look  V.  Kenney,  128  Mass.  284  1785,  1786 
Looker  v.  Peckwell,  38  N.  J.  L.  253       149 
Lookout   Bank   v.    Noe,   86   Tenn.    21      466 
Lookout  Lumber  Co.  v.  Mansion  Hotel 
&c.  R.  Co.,  109  N.   Car.  658  609 


GENEKAL   TABLE    OE    CASES 


1061 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Loomer   v.    Kliegman    (N.   J.    Eq.),   88 

V.  Wheelwright,  3  Sandf  Ch.  (N.  Y.) 

104,    114,    848,    855,   951,   958 
Lootnis  V.   Brush,  36  Mich.  40  488 

V.  Clambey,   69   Minn.    469 

1459,  1796,  1887 
V.  Cobb    (Tex.    Civ.    App.),    159    S. 

W.    305  574 

V.  Davenport   &c.    R.    Co.,    17    Fed. 

301  158 

V.  Donovan,    17    Ind.    198  1190 

V.  Eaton,    32    Conn.    550  74S,    1493 

V.  Hudson,    18    Iowa    416  97 

V.  Jackson,   19  Johns.    (N.   Y.)   449 

739a     740a 
V.  Knox,  60  Conn.  343  '    1057 

V.  Loomis,    60   Barb.    (N.   Y.)    22        309 
V.  Riley,  24  III.  307  583,  706,  1405 

V.  Stuyvesant,     10    Paige     (N.    Y.) 

490  1411 

V.  Wheeler,   18  Wis.   524       1663a,    1666 
Looney  v.    Simpson,   87  Tex.    109  1654 

Loosemore    v.    Radford,    9    M.    &    W. 

657  384,   769 

Lorch  V.  Aultman,   75   Ind.   162       602,  603 
Lord   V.    Crowell,   75    Maine  399 

665,    820a,    1229 
V.  Detroit    Sav.    Bank,    132    Mich. 

510  444,  447,   1657 

V.  Doyle,    1    Cliff.    (U.    S.)    453 

538,    557 
V.  Fuel  Gas  Co.,  99  N.  Y.  547  86 

V.  Johnson,    102    Mo.    680  1345 

V.  Morris,    18    Cal.    482 

607,  1146,  1207,  1441,  1509,  1543 
V.  Schamloeffal,  50  Mo.  App.  360  814 
V.  Sill,  23   Conn.   319  736 

Lorey  v.   Overton,  42   N.  J.   Eq.   330 

835b,    1630a 
Loring  v.   Bartlett,  4  App.  D.   C.   1       1329 
V.  Cooke,    3   Pick.    (Mass.)    48 

537,    900,    1088 
V.  Groomer,    110    Mo.    632  548 

V,  Manufacturers'  Ins.   Co.,  8  Gray 

(Mass.)    28  406,   408,   413a 

V.  Melendy,   U   Ohio  355    244,  337,  514 
Loser    v.     Plainfield     Sav.     Bank,     149 

Iowa    672  515,    518,    524 

Losey   v.    Bond,   94   Ind.    67  105 

V.  Simpson,    11    N.    J.    Eq.    246 

523,   527,   536,   541,   551,   555,   556, 

560,   564,   581,   586,   587,   588,   593, 

600,  842,  843 

V.  Stanley,   147  N.  Y.   560  102b 

Lossee  v.  Ell's,  13  Hun  (N.  Y.)   655     1603 

Lot  V.    Thomas,   2    N.   J.    L.    407  68 

Lothrop's  Case,  33  N.  J.  Eq.  246  1428 

Loucks  V.  Van  Allen,  11  Abb.  Pr.   (N. 

S.)     (N.    Y.)    427  1684 

Loud  V.   Hamilton    (Tenn.),   51    S.   W. 

140  249,   620,  626 
V.  Lane,    8    Mete.    (Mass.)    517 

848,  868,   1307 
Louden  v.  Blythe,  16  Pa.  St.  532  500 

V.  Waddle,    98    Pa.    St.    242  910 

Louehram  v.   Lemmon,   19  App.   D.  C. 

141  1067 
Loughridge  v.  Bowland,  52  Miss.  546 

466,    546,   548,   552,    572,    587,   589 
V.  Northwestern    Mut.    F.    Ins.    Co., 

180    111.    267  1596,    1597 

Louis  V.   Priest,   103   Mo.   652  1204 

Louisiana  Molasses   Co.   v.  Le  Sassier, 

52   La.    Ann.    1768  901a 

Louisville    Banking    Co.    v.    Blake,    70 
Minn.     252  1709a 


Louisville  Banking  Co. 

V.  Leonard,    90    Ky.     106  345, 

348,  365,  367,  367a,  373,  374 
Louisville  Bldg.  Assn.  v.  Korb,  79  Ky. 

190  196,    607 

Louisville  Bldg.  &c.  Assn.  v.  Greene,  22 

Ky.   L.   959  527 

Louisville,    H.    &c.    R.    Co.    v.    Baskett 

(Ky.)     121    S.    W.    957  574 

Louisville   Trust    Co.    v.    Louisville   R. 
Co.,    174    U.    S.    674  1436a 

V.  Louisville    &c.    R.    Co.,    84    Fed. 

539  1436a,  1441 

Louisville   &c.   R.    Co.    v.    Schmidt,   21 

Ky.  L.   556  1337 

V.  State,   25    Ind.    177  452 

v.  Williams  (Ky.),  41  S.  W.  287       1193 

Lounsbury  v.   Catron,   8   Nebr.   469        1440 

V.  Norton,   59   Conn.   170 

164a,    542,    547,    949a,    1047a 
Love  V.    Blair,    72    Ind.    281  1334 

V.  Sierra   Nevada  &c.   Min.    Co.,   32 

Cal.    639  130,    168,    169,    188 

V.  Taylor,    26    Miss.    567  496 

Lovejoy  v.   Bowers,   11   N.  H.  404  120 

V.  Chapman,    23     Ore.     571         172,    334 
V.  Lovejoy,   31   N.   J.   Eq.   55     462,  467 
V.  Vose,   73   Maine  46       865a,  868,  869 
Lovelace   v.    Dwyer,    65    Ore.    113  1513 

V.  Hutchinson,    106    Ala.    417 

1118,     1876     1876a,     1885 
V.  Webb,  62  Ala.   271 

364,  370,  372,  373,   374,   375,  467, 
665,  670,  736 
Loveland   v.    Clark,    11    Colo.    265 

1790,    1840,    1841,    1859 
Lovell  V.   Cragin,    136   U.    S.    130 

456,   514,  822,   1701a 
V.  Farrington,    50    Maine   239  1098 

V.  Goss,    45    Colo.    301  1182 

V.  Leland,    3    Vt.    581  950 

V.  Wall,  31  Fla.  73  853,  966 

Lover   v.    Bessenger,    9   Baxt.    (Tenn.) 

393  355 

LoveridgS  v.    Shurtz,   111    Mich.   618        829 
Loverin  v.  Humboldt  Safe  &c.  Co.,  113 

Pa.    St.    6  848,    855 

Love'ring    v.    Fogg,    18    Pick.    (Mass.) 

540  138,  245 

v.  King,   97   Ind.    130  1414 

Lovett  V.  Demarest,  5   N.  J.  Eq.   113     608 

V.  Dimond,    4    Edw.    (N.    Y.)    22 

641,   788,   832 
Loving  V.  Milliken,  59  Tex.  423       258,  278, 
316,   324,   326.    715 
Low   V.  Allen,  26   Cal.    141 

1203,    1207,    1509 
V.  Anderson,    41    Iowa    476  113 

V.  Concord  R.  Co.,  63  N.  H.  557        952 
V.  Graff,    80    111.    360  293,    335 

V.  Fox,    56    Iowa    221  990 

V.  Henry,  9  Cal.  538  241,  288 

V.  Low,    177    Mass.    306  560 

V.  Pew,    108    Mass.    347  136 

V.  Pratt,   53   111.   438  584 

V.  Purdy,  2   Lans.    (N.  Y.)    422 

1751     1822 
V.  Shaffer,    24    Ore.    239  '      582 

V.  Smart,    5    N.    H.    353  881 

Lowe  V.    Findley,    141    Ga.   380       292,   328 
V.  Grinnan,    19    Iowa   193  1897 

V.  Hamilton,    132    Ind.    406        750,    762 
V.  Morgan,    1    Bro.    C.    C.    368 

1368,    1381 
V.  Turpie,    147   Ind.    652  244,   769 

V.  Weil,   117   N.   Y.    S.    1025  1709 

V.  Wheeling    &c.    R.    Co.,    12    Ohio 

Cir.    Ct.    743  597 


1062 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442cj  3,  §§  1443-1940.] 


Lowell    V.    Daniels,    2    Cush.     (Mass.) 
234  1341 

V.  Daniels,  2  Gray  (Mass.)  161  106 
V.  Doe,    44   Minn.    144  1521,    1522 

V.  North,    4    Minn.    32  1220 

V.  Shaw,    IS    Maine    242  699 

V.  Wren,    80    111.    238  500 

Lowenfeld  v.    Empire  City  Woodwork- 
ing Co.,  139  App.  Div.  (N.  Y.)  617    604a 
Lowenstein    v.    Meyer,    114    Ga.    709        114 
V.  Phelan,    17    Nebr.    429  1182a 

Lowenthal  v.  McCormick,  101  111.  143     877 
Lower  v.  Wightman,  5  Leg.  Gaz.  (Pa.) 

45  388 

Lowery  v.  Peterson,  75  Ala.  109 

189,   190,  201,  817,  821 
Lowes  V.  Lush,  14  Ves.  547  1648 

Lowman   v.    Lowman,    118    111.    582 

855,    870,    871,   873 
Lowndes  v.    Chisholm,   2    McCord    Ch. 

(S.     Car.)     455  1127,     1129,     1615 

Lowrey  v.   Byers,  80  Ind.  443       966,  1380 
V.  Finkleston,  149  Wis.  222  538 

Lowry  v.   Bennett,   119   Mich.   301 

524,   834,  956a,  961 
V.  Carter,  46  Tex.  Civ.  App.  488 

316,  335 
V.  Harris,    12    Minn.    255  488 

V.  Hurd,    7    Minn.     356  1503 

V,  Insurance  Co.,  75  Miss.  43 

408,   408a 
V.  Mayo,    41    Minn.    388  1743 

V.  Morrison.  11  Paige  (N.  Y.)  327  1233 
V.  Tew,  3  Barb.  Ch.  (N.  Y.)  407  1066 
V.  Tillany,  31  Minn.  500  672,  703 

Lowry  Banking  Co.  v.  Empire  Lumber 

Co.,   91   Ca.    623  629 

Low  Street  Bldg.  Assn.  v.  Zucker,  48 

Md.    449  638 

Lowther  v.   Carlton,  2  Atk.  242  557 

Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co., 

S3  W.  Va.  501  586 

Loy  V.  Home  Ins.  Co.,  24  Minn.  315 

422,    426,    426a 

Lozo   V.    Sutherland,   38   Mich.    168       1693 
Lubroline  Oil  Co.  v.  Athens  Sav.  Bank, 

104    Ga.    376  679 

Lucas   V.    Am.    Freehold   Mtg.   Co.,   72 
Miss.   366  1907 

V.  Clafflin,    76   Va._  269  506 

V.  Dennison,   13  Sim.  584 

1164,   1168,   1169 
V.  Dorrien,    1    Moo.    29  183 

V.  Harris,    20    111.    165 

805,    817,    1469a 
V.  Hendrix,    92    Ind.    54 

172a,   294,    335,    1479 
V.  Oliver,    34    Ala.    626  1876 

Luce  V.  American  Mtg.  &c.  Co.,  6  Dak. 
122  943,    947 

V.  Hinds,   Clarke  Ch.    (N.   Y.)   453 

1432,    1709c 
V.  Parsons,    192    Mass.    8  537f 

Luchs  V.   Tones,  1  MacArthur   (D.   C.) 

345  672 

Luch's  Appeal,  44  Pa.   St.   519 

187,   253,   457,    511,    513,   524 
Lucia  V.  Adams,  36  Tex.  Civ.  App.  454 

164a,    331 
Lucier  v.   Marsales,   133   Mass.   454 

772,    777,    1258 
Luckey   v.    Gannon,    37   How.    Pr.    (N. 

Y.)    134  407 

Luckhart  v.  Ogden,  30  Cal.  547  1179b 

Luddington  v.  Gabbert,   5  W.  Va.  330     198 
Luddy  V.   Pavkovitch,   137   Cal.  284 

14/1,  1606 


Ludington   v.  Harris,  21  Wis.   239 

575,   644,  745 
V.  Low,    21    Jones    &    S.     (N.    Y.) 

374  749,   750,  758 

Ludlow  V.  Clinton  Line  R.  Co.,  1  Flip. 
(U.   S.)   25  463   465,  510 

V.  Hurd,    1    Disn.    (Ohio)    552, 

124b,    154 

V.  Kidd,    2    Ohio,    541  583 

V.  Lansing,    Hopk.     (N.    Y.)     231     1663 

V.  Ramsey,   11   Wall.    (U.   S.)    581     1800 

Ludwick  V.  Huntzinger,  5   W.  &  S.   51 

1141 
Luesenhop   v.    Einsfeld,    93    App.    Div. 

(N.   Y.)   68  244,  250,  274.  328,  1046 

Luetchford   v.    Lord,    132    N.    Y.    465 

249,    786,  865 
V.  Lord,    57    Hun    (N.    Y.)    572         619 
Luke  V.    Smith,    13   Ariz.    155  1624 

Luken   v  .Fickle,   42    Ind.    App.    445 

1067,  1088,  U51a,  llSld,  1391,  1473 
Lull  V.  Matthews,  19  Vt.  322  54,  687,  1658 
Lumber  Exch.  Bank  v.  Miller,  18  Misc. 

(N.    Y.)    127  969 

Lumbermen's  Ins.   Co.  v.   St.  Paul,  77 

Minn.  410  681 

Lumley_  v.  Robinson,  26  Mo.  364  1229 

Lumpkin  v.  Adams,  74  Tex.  96  523 

V.  Muncey,    66    Tex.    311  510 

V.  Williams,    1    Tex.    Civ.    App.    214 

1579,  1588 
Lumsden  v.  Manson,  96  Mains  357  792,  812a 
Lund   V.   Lund,    1    N.    H.    39 

16,  244,  245,  265,  367 
V.  Woods,    11    Mete.    (Mass.)    566     1420 
Lundberg  v.  Davidson,  68  Minn.  328 

1054,  1793 
V.  Davidson,    72   Minn.    49  1793 

Lundy    v.    Pierson,    67    Tex.    233  192 

Luney  v.   Mead,   60  Iowa  469  762 

Luning  v.  Brady,  10  Cal.  265  729,  1406 
Lunn  V.  Thornton,  1  Com.  B.  379  149 
Lunny    v.    McClellan,     116    App.    Div. 

(N.  Y.)    473  1414 

Lunsford  v.    Speaks,    112   N.    Car.    608 

812,  1829,  1830,  1865,  1907,  1920 
Lunt  V.   Cook,   175   Mass.    1  1887 

V.  Lunt,   71    Maine   377     804,   820,  1266 
V.  Stephens,    75    111.    507  1442 

Lupo  V.  True,   16   S.   Car.   579  554 

Lupton   V.    Almy,   4   Wis.   242  1124 

Lurch  V.  Holder  (N.  J.),  27  Atl.  81  1492 
Lurton  v.  Jacksonville  Loan  &c.  Assn., 

187  111.   141  634 

Luscombe  v.  Grigsby,  11  S.  Dak.  408  542 
Lusk    V.    Hopper,    3    Bush    (Ky.)     179 

198,  201 
V.  McNamer,    24    Miss.    58  557 

Lutes  V.  Alpaugh,  23  N.  J.  L.  165  1051a 
Luther    v.    Banks,    111    Ga.    374  1001 

V.  Clay,   100  (3a.  236  971b,  967 

Luton  V.    Sharp,  94   Mich.   202  565 

Lutz  V.  Hoyle  (N.  Car.),  83  S.  E.  749 

164a,  1215 
L.  W.  BHnn  Lumber  Co.  v.  McArthur, 

150   Cal.   610  1442a 

Lyceum  The  v.  Ellis,  30  N.  Y.  St.  242     127 
Lycoming   F.    Ins.    Co.   v.   Jackson,    83 
111.    302  399,  1799 

V.  Wright,    55    Vt.    526  1383a 

Lydecker  v.  Bogert,  38  N.  J.  Eq.  136  1229 
Lydia   Pinkham    Medical   Co.   v.   Gibbs, 

108   Ga.   138  84 

Lydon  v.  Campbell,  204  Mass.  580  904 

V.  Campbell,   198   Mass.   29  769a 

Lydston   v.   Powell,    101    Mass.   77 

1767,  1894 


GENEEAL   TABLE    OF    CASES 


1063 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-I442cj  3,  §§  1443-1940.] 


Lyford   V.    Ross,   33   Maine    197 

^    ,  787,  806,  1339 

Lyle  V.   Armstrong,  23  S   Pa.   227 

1355,    1600a,  1670 
V.  Ducomb,    5    Binn.    (Pa.)    585 

370,  379,  487,  609,  610 

V.  Palmer,    42    Mich.    314  444,  448 

Lyles   V.    Lyles,    71    S.    Car.    391  1193 

Lyman  v.   Central  Vermont  R.  Co.,  59 

Vt.  167  1535 

V.  Gedney,  114  111.  388      951,  958 

V.  Little,  15  Vt.  576  1080,  1439,  1440 

V.  Lyman,    32    Vt.    79 

577,  1092,  1621,  1624,  1631 
V.  Russell,   45   111.  281  591 

V.  Sale,    2    Johns.    Ch.    (N.    Y.)    487 

1351 

V.  Smith,  21   Wis.   674  606,  1939 

Lynch  V.  Baxter,  4  Tex.  431  1646 

V.  Cade,    41    Wash.    216  83 

V.  Cunningham,  6  Abb    Pr.  (N.  Y.) 

94  1185 

V.  Dalzell,  4  Bro.  Pari.  Cases  431  401 
V.  Dearth,  2  Penr.  &  W.  (Pa.)  101  463 
V.  Durfee,   24    L.    E.   A.    793  1835 

V.  Hancock,    14    S.    Car.    66 

488,  555,  814,  822,  835b,  881,  901, 

957,  958,  1028,  1202,  1621 

V.  Jackson,  123  111.  360  241 

V.  Livingston,  6  N.  Y.  422   497,  500 

V.  Lynch,   22    Cal.   App.    653 

258,   275,   278,   329 
V.  Metropolitan  El.   R.   Co.,   129   N. 

Y.    274  1709a 

V.  Moser,  72  Conn.  714  113,  575,  762 
V.  Murphy,  161  U.  S.  247  488,  512 
V.  Pfeiffer,    110    N.    Y.    33 

44,    848,    855,  915 
V.  Raleigh,   3   Ind.   273  337 

V.  Ryan,  132  Wis.  271 

251,  320,  331,  857,  863 
V.  Ryan,   137  Wis.    13 

1070,    1080,    1080a,    1111,    1127, 
1132,  1135,  1139,  1140 
V.  Tibbits,  24  Barb.   (N.  Y.)  51  987 

V.  Utica    Ins.    Co.,    18    Wend.    (N. 

Y.)     236  166 

Lynchburg  Perpetual   Bldg.   &c.   Co.   v. 

Fellers,   96   Va.    337  725,   981,  1624 

Lynde  v.    Budd,   2   Paige    (N.   Y.)    191 

104,  105 
V.  O'Donnell,  21  How.  Pr.   (N.  Y.) 

34  1584,   1585,  1663a 

V.  Rowe,    12    Allen    (Mass.)    100 

436,  439 

V.  Williams,  68   Mo.  360  591 

Lyne   v.    Wilson,    1    Rand.    (Va.)    114     583 

Lyng  V.  Marcus,  118  N.  Y.  S.  1056       1516 

Lynn  v.   Bean,    141   Ala.  236  906 

V.  Cumberland,   77   Md.   449  742 

V.  Hanson,    75    Minn.    346  964 

V.  Richardson,    78   Maine    367  881 

Lynott  V.    Dickerman,   65    Minn.   471     1929 

Lyon  V.   Bailey,   130  N.  Y.  S.  815  966 

V.  Bass,  76  Ark.  534  909b 

V.  Brunson,    48    Mich.    194  1674 

V.  Dees,    101    Ala.    700  1094 

V.  Elliott,    3    Ala.    654  1642 

V.  Swings,    17    Wis.    61  134 

V.  Gombert,   63   Nebr.   630  574 

V.  Lyon,  67  N.  Y.  250 

101a,   167,  13SI,  1390 
V.  McIIvaine,    24    Iowa    9 

89,    627,    661,    848,    855,  873 
V.  Moore,  259  111.  23  586 

V.  Osgood,    58    Vt.    707  920a 

V.  Perry,   14  Ind.   515  1465 

V.  Powell,    78    Ala.    351  1440 


Lyon 

V.  Robbins,   45    Conn.    513 

792,  1063,  1072,  1089,  1627 
V.  Ryerson,   17  Ont.  Pr.   516  1824 

V.  Sanford,    5    Conn.    545,    548 

1411,    1436,    1437,  1558 

V.  Waldo,    36    Mich.    345  626 

Lyons  V.   Allen,   88   Nebr.    41  1347 

V.  Bodenhamer,    7    Kans.    4SS     542,  586 

V.  Coe,   177   Mass.  382  617 

Lyon's    Appeal,    61    Pa.    St.    15  793 

Lysinger  v.  Hayer,  87  Iowa  335  1335 

Lysle  V.  Williams,  15  Serg.  &  R.   (Pa.) 

135  1129 

Lyster  V.   Dolland,   1  Ves.  Jr.  431  665 

Lytle    V.   Turner,    12   Lea   (Tenn.)    641 

547,  576 
Lyttle   V.    Fitzpatrick,    24   ICy.    L.    93,     597 


M 


Maas  V.  Dunmyer,  21   Okla.  434    459,  710 
V.  Morgenthaler,  136  App.  Div.   (N. 

Y.)   359  207 

V.  Tacquard,   33   Tex.   Civ.   App.   40 

604a 

Maass  v.  Hess,  140  111.  576  1835 

Mabie  v.   Hatinger,   48   Mich.   341  980 

Mabury    v.    Ruiz,    58    Cal.    11     1420,    1423 

McAbee  v.   Cribbs,    194  Pa.    St.  94  7J2 

McAdams  v.    Piedmont   Trust   Co.    (N. 

Cai.),  83  S.  E.  623  487 

v.  Robinson,  35  S.  Car.  385  814 

MacAdaras  v.  King,   10  Mo.  App.  578     575 

McAdow  v.  Black,  4  Mont.  475  130 

v.  Black,   6   Mont.   601         467,  495,  582 

V.  Wachob,  45  Fla.   482  818 

McAfee  v.  McAfee,  28  S.  Car.   188         981 

McAlarney  v.  Paine   (Pa.),   10  Atl.  20    625 

McAlister   v.   Jerman,   32    Miss.    142 

644,  1493 
McAllister  v.  Plant,  54  Miss.   106 

124,    161,     161a,     1382,    1443,     1454,  1773 
V.  Pursell,    124   N.    Car.    262 

488,  497,  538,  539 
McAllister's  Appeal,  59  Pa.  St.  204  78a 
McAIpin  V.   Bailey,   76   Ga.   687  463 

V.  Zitser,    119    111.    273  680,  1440 

McAnnulty   v.    Seick,    59    Iowa   586         282 
McArthur  v.   Caldwell,  31   Fed.   521         463 
V.  Franklin,    15    Ohio    St.    485 

1407,  1420 
V.  Franklin,  16  Ohio  St.   193 

46,    1407,    1420,  1067 

v.  Martin,  23  Minn.   74     728,   875,  1632 

V.  Robinson,    104    Mich.    540  301 

v.  Scott,   31   Fed.   521  706 

McAteer  v.   McAteer,  31   S.   Car.   313 

64,  314,  352,  384,  612,  1805 
Macaulay  v.  Hayden,  48  Misc.   (N    Y.) 
21  1513 

v.  Porter,  71  N.  Y.  173 

252     270     271    513 

McAulifte  v.  Renter,  166  111.  491     479^  838 

McBain  v.  McBain,   15  Ohio  St.  337     1681 

McBrayer  v.  Harrill,  152  N.  Car.  712     474 

McBride  v.    Farmers'    Bank    of   Salem, 

26    N.    Y.    450,    457  1389 

V.  Gwynn,  33   Fed.   402  1674 

v.  Moore    (Tex.),    37    S.    W.    450    ■■■' 

574,  S76 

V.  Wakefield,    58   Nebr.   442  878 

V.  Wright,  46   Mich.  265  957 

V.  Wright,    75    Wis.    306  1365 

McBurney   v.    Wellman,   42    Barb.    (N. 

Y.)    390  164,    241,  331 


1064 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


McCabe   v.    Bellows,    1    Allen    (Mass.) 
269  1067,  1098 

V.  Bellows,    7    Gray    (Mass.)    148 

666,   792,  1067 
V.  Farnsworth,  27   Mich.  52  791 

V.  Grey,  20   Cal.   509  523 

V.  Swap,    14   Allen    (Mass.)    188 

666,    740,    861,    866,  876 
,.  Thompson,  6  Grant  Ch.    (U.  C.) 

175^  337 

McCaffery    v.    Burkhardt,    104    Minn. 

340  1687 

McCagg  V.  Touhy,  150  III.  App.  13     1663a 
McCague  v.   Eller,   77   Nebr.   531  1347 

McCahan    v.    Columbian    Bldg.    Assn., 

40  Md.  226  638 

McCall  V.  Herring,  116  Ga.  235  652a 
V.  Lenox,  9  Serg.  &  R.  (Pa.)  302  776 
V.  Mash,  89  Ala.    487 

1322,    1671,    1876,    1876a 
V.  Yard,    11    N.    J.    Eq.    58 

587,    589,    591,    1395,  1396 
V.  Yard,    9    N.    J.    Eq.    358     1395,  1425 
McCallam  v.    Pleasants,    67   Ind.    542 

1218    1222 
McCalley  v.  Otey,  90  Ala.  302 

897,   899,    1447a,    1799,    1801,    1802,  1803, 
1804,    1806,  1813a 
V.  Otey,  99  Ala.   584 

892,  897,  899,  1801,  1803,  1809 
McCallister  v.   Ross,   155   Mo.  87  126 

McCamant   v.    Roberts,    80    Tex.    316 

242  272  589 
McCamly  v.  Waterhouse,  80  Tex.'  340*  201 
McCammant  v.   Roberts,  87   Tex.    241 

52,   808,   818 

McCammon    ^.   Detroit  L.   &c.   R.    Co., 

103    Mich.    104  1830,    1840,   1854 

V.  Worrall,    11    Paige    (N.    Y.)    99     978 

McCampbell   v.    Mason,    151   111.    500     526a 

McCance    v.    Taylor,    10    Gratt.    (Va.) 

580  464,  46S 

McCandia  v.  Billings,   10  N.  Dak.  373 

1839 
McCandless  v.   Engle,    51    Pa.    St.    309 

500,   787,   828,  838 
V.  Inland  Acid  Co.,    112   Ga.   291     1808 
McCandlish   v.    Keen,    13    Grat.    (Va.) 

615  509 

McCann   v.    Hill,    85   Ky.    574  629 

V.  Mortgage    Co.,   3    N.    Dak.    172 

1811,  813 
McCardia  v.   Billings,  10  N.  Dak.   373 

1827,  1854 
McCariey   v.    Tippah,    58   Miss.    483 

1807,  1807a 
McCarn  v.  Wilcox,   106   Mich.    64  876 

McCarogher  v.  Whieldon,  34  Beav.  107 

1791 
McCarren  v.  Googan,  50  N.  J.  Eq.  268 

1170 
McCarron  v.  Cassidy,   18  Ark.   34 

261,  287,  1127 
McCarthy  v.  Benedict,  89  Nebr.  293  76 

V.  Garraghty,  10  Ohio  St.  438  1710 
V.  Graham,  8  Paige   (N.   Y.)   480 

1351,  1709a 
V.  McCarthy,    36    Conn.    177  339 

V.  Miller,    122    111.    App.    299  605 

V.  Nicrosi,    72   Ala.    332  598 

V.  Peake,  9  Abb.  Pr.  (N.  Y.)  164  1526 
V.  Stanley,  136  N.  Y.  S.  386  788,  793a 
V.  White,    21    Cal.    495  1196,  1509 

McCarty  v.   Brackenridge,   1   Tex.    Civ. 
App.   170  83a,   164 

V.  Chalfant,  14  W.  Va.  531 

365,  372,  374 


McCarty 

V.  Downes,    146    N.    Y.    S.    973         1654 
V.  Frazer,    62   Mo.    263  920a 

V.  Gordon,    112    Md.    40  1641 

V.  Hamburger,    112    Md.    40  1638 

McCaslin    v.    Advance    Mfg.    Co.,    155 
Ind.  298  400,  608 

V.  Aetna  L.  Ins.  Co.,  108  Ind.   130 

1464 
V.  State,   44  Ind.    151 

193,  198,  206,  209,  684,  686 
McCaughey  v.  McDuffie,  141  Cal.  xviii  1543 
McCaughrin   v.    Williams,    15    S.    Car. 

505  351,  353,  355,  357 

McCauley  v.  Brady,  123  Mo.  App. 

558       1193,  1345,  1404,  1413,  1452 

V.  Coe,    51    111.    App.   284  136 

v.  Grimes,   2  Gill  &  J.    (Ind.)   318     470 

V.  Jones,    34    Mont.    375,    115    Am. 

St.  538  1653 

V.  Rogers,    104    III.    578  585 

V.  Smith,    132    N.    Y.    524 

251,  263,   265,   267,   272,    337,  340, 
342a,    556,  678 
McCausland      v.      Baltimore      Humane 
Impartial    Soc,    95    Md.    741  796,  817 

V.  West  Duluth  Land  Co.,  51  Minn. 

246  473a 

McCelvey  v.   Cryer,  8  Tex.   Civ.   App. 

437  521a 

McChesney  v.  Ernst,  89  111.  App.  164, 

604a,  929,  942 

McClain  v.   Hutton,    131    Cal.    132  609 

V.  McCIain,    52    Iowa    272  91 

v.  Sullivan,    85    Ind.    174  868 

McClanachan    v.    Siter,    2    Grat.    (Va.) 

280  572 

McClanahan     v.     Chambers,     1     Men. 
(Ky.)    43  822 

V.  West,    100    Mo.    309  104 

McClane  v.   White,    S    Minn.    178 

277,  282,  302 
McClartey  v.  Gokey,  31  Iowa  505  898 
McClaskey  v.  O'Brien,   16  W.  Va.  791 

870,  871 
McClaughry    v.    McClaughry,    121    Pa. 

St.   477  956 

McClave  v.    Sterne,    63    Hun    (N.    Y.) 

630  788 

McCleery  v.   Wakefield,    76   Iowa   529     597 
McClellan  v.   Sanford,   26   Wis.    595 

320    335 
McClelland  v.  Bishop,  42  Ohio  St.  113 

1183 
V.  Phillips,   6    Colo.    App.    47  584 

McClendon     v.     Equitable     Mtg.     Co., 

122    Ala.    384  731,    1837,  1894 

McClenny  v.   Floyd,    10  Tex.    159  316 

Macclesfield  v.    Fitton,    1    ^'ern.    168     1418 
McClintic     v.     Wise,     25     Grat.     (Va.) 

448  201,  202,  606,  822,  1699,  1701 

McClintock   v.    Laing,    22    Mich.    212        164 
V.  McClintock,    3    Brewst.    (Pa.)    76 

172     277     331 

McClory  v.  Ricks,  11  N.  Dak.  38  '  45a,' 7715 

McClung   V.    Cullison,    15    Okla.    402     1414 

V.  Graham,   45   Colo.   268  1793a 

V.  Missouri  Trust  Co.,  137  Mo.  106 

892,  899,  901a 
V.  Quincy  Carriage  &c.  Co,  (Tenn.), 

96  S.  W.  960  153 

McCIure    v.    American    Nat.    Bank,    67 
Fla.  32  817,  843 

V.  Andrews,   68   Ind.  97  874c,  943 

V.  Burris,    16    Iowa   591  479 

V.  Englehardt,   17  III.   47  1652 

V.  Holbrook,    39    Mich.    42        679,  1440 
V.  Little,    IS    Utah,    379  94 


GENERAL   TABLE   OF    CASES 


1065 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3^  §§  1443-1940.] 


McClure 

V.  Owens,    32    Ark.    443  1214 

V.  Roman,    52    Pa.    St.    458  372 

V.  Smith,    14    Colo.    297  243,  244 

V.  Smith,    115    Ga.    709  513 

McClurg    V.     McSpadden,     101     Tenn. 

433  1801a,  1863 

V.  Phillips,    49    Mo.    315  168,  1345 

V.  Phillips,    57    Mo.    214  492 

McClurkan    v.    Thompson,    69    Pa.    St. 

305  244,    246,    250,  312 

McClusky  V.  Trussel,  90  Miss.  544         1616 

McCollum  V.    Edmonds,    109   Ala.   322     177 

V.  Hinckley,  9  Vt.   143  8B3a 

V.  Jones    (Tex.    Civ.   App.),    141    S. 

W.    1030  1778,    1829,  1858 

McComb  V.   Barcelona  Apartment  Assn., 
10    N.   Y.    S.    546  129,  377 

V.  Barcelona   Apartment  Assn.,    134 

N.    Y.    598  127 

V.  Prentis,   57  Mich.  225  1616,  1618 

V.  Prentis,    78    Mich.    255         824a,  1134 
V.  Spangler,   71    Cal.    418 

112,    1439,    1440,   1589 
V.  Wilkinson,    83    Mich.    486  1614 

V.  Wright,    4    Johns.    Ch.    (N.    Y.) 

659  1613 

McComber  v.  Mills,  80  Cal.  Ill  722,  981 
McCombs  V.  Allen,  82  N.  Y.  114  1231 
McConeghy  v.  McCaw,  31  Ala.  447  665 
McConihe  v.   Fales,    107   N.   Y.    404 

735,   744,    1492,    1496,   1500 
V.  McClurg,    18    Wis.    637  926 

McConkey  v.  Laub,  71  Iowa  636  1335 

McConneaughey   v.    Bogardus,    106    111. 

321  1864,  1868 

McConnel  v.  Holobush,  11  111.  61  1114 

V.  Reed,  2   Scam.    (111.)    371  499 

V.  Reed,  5  111.  117  S82 

McConnell     v.     American     Nat,    Bank 

(Ind.  App.),  103  N.   E.   809 

605,    817,    929,   967 
V.  Beattie,    34  Ark.    113 

173,  190,  201,  204,  208 
V.  Blood,    123    Mass.    47 

126c,  436b,  441,  444,  445,  446,  447 
V.  Day,  61  Ark.  464  1785,  1895 

V.  Hodson,    7    111.    640     793a,    809,  835b 
V.  Muldoon,    24    N.    Y.    S.    902  607 

V.  Scott,    15    Ohio    401  726,  1187 

McCord   V.   Akeley,    132   Wis.    195  583 

McCorkle    v.    Richards,    112    III.    App. 

495  264 

McCormack  v.  Butland,  191  Mass.  424    487 

V.  James,    36    Fed.    14  456,  523 

McCormick  v.    Bauer,    122   111.   573  482 

V.  Digby,  8  Blackf.   (Ind.)  99 

814,  913,  924,  986 
V.  Hemdon,    67    Wis.    648 

279a,  320,  325,  335 
V.  Herndon,    86    Wis.    449  57 

V.  Irwin,    35    Pa.    St.    Ill  874 

V.  Knox,    105    U.    S.    122 

1064,   1135,   1137 

V.  Leonard,   38   Iowa  272  554 

V.  McDonald,    70    Mo.    App.    389        900 

V.  Mitchell,     57    Ind.    248  911 

V.  Parsons,    195    Mo.    91  79 

V.  Wheeler,  36  111.  114  562,  565 

V.  Wilcox,  25  111.  274  1580 

V.  \\'illiams,    152    N.    Car.    638  1903 

McCormick  Harvesting  Machine  Co.  v. 

Scovell,    111    Ind.    551  113 

V.    Llewellyn,   96  Iowa  745  1064 

McCornick  v.  Brown,  22  Idaho  52 

1461,  1574 
McCash  V.  Barton,  2  Ont.  L.  Rep.  77    435 


McCotter  v.   Jay,   30  N.   Y.   80 

1635,  1668,  1673,  1675 
McCourt   V.    Peppard,    126    Wis.    326 

260,  26S,  353 
McCown    V.    Schrimpf,    21    Tex.    22         762 
V.  Westbury,    52    S.    Car.    421 

943,  947,  948 

McCoy    V.    Boley,    21    Fla.    803  1473 

V.  Cassidy,   96    Mo.    429  493 

V.  Gentry,    73    Ala.    105  330 

V.  O'Donnell,    2    Thomp.    &    C.    (N. 

Y.)    671  1450 

McCrackan  v.  Valentine,  9  N.  Y.   42 

1467,  1588 
McCracken    v.    Flanagan,    141    N.    Y. 
174  607 

V.  German  F.  Ins.  Co.,  43  Md.  471 

883a 
V.  Hayward,  2  How.  (U.  S.)  608  1321 
V.  Levi,    24    Ohio    Cir.    Ct.    584  103 

V.  Mercantile     Trust     Co.,     84     Ky. 

344  1207 

McCrackin    v.    Wright,    14   Johns.    (N. 

Y.)    193  679 

McCrady   v.    Brisbane,    1    Nott   &   Mc- 
Cord   (S.    Car.)    104  1504 
McCraith    v.    National    Mohawk    Valley 

Bank,    104    N.    Y.    414  979 

McCraney  v.  Alden,  46  Barb.   (N.  Y.) 

272  620,  634 

McCrary  v.   Austell,   46   Ga.    450  1464 

McCrath  v.   Myers,   126  Mich.   204         1210 
McCrea  v.  Newman,  46  N.  J.   Eq.  473 

574,  579,  735,  739a,  1350 
McCready  v.  Harris,  54  Mo.  137  1793a 
McCreary  v.   Reliance  Lumber  Co.,   16 

Tex.   Civ.   App.   45  1895 

McCree  v.   Campion,   5   Phila.    (Pa.)    9 

473a 
McCreery  v.    Schaffer,    26   Nebr.    173 

138a,  83a 
McCrelish     v.     Churchman,     4     Rawle 

(Pa.)    26  1492 

McCrillis  V.   Cole,  25   R.  I.   156 

170,  273,  428,  435,  446 
McCrory  v.   Little,   136  Ind.   86  856 

McCrossen  v.  Harris,   35  Kans.   178       1080 
McCue  V.    Smith,   9   Minn.   252  177 

McCuUa  V.   Beadleston,   17   R.   I.   20 

792,    1086,    1805,  1811 
McCuIlars  v.   Harkness,    113    Ala.    250 

904,  909 
McCulIoch  V.    Indiana    Mut.    Fire   Ins. 

Co.,    8   Blackf.    (Ind.)    50  422 

McCullough  V.  Colby,  4  Bosw.  (N.  Y.) 
603  _  1478 

V.  Sommerville,   8   Leigh    (Va.)    415 

464,  465 

McCullum  V.  Jones    (Tex.   Civ.   App.), 

141    S.   W.    1030  1922a 

v.  Turpie,    32    Ind.    146  1621 

McCumber  v.  Gilman,  13  111.  542  133? 

V.  Gilman,    15    III.    381     681,    1126,  1129 

McCurdy  v.  Agnew,  8  N.  J.  Eq.  733 

835b,  838 
V.  Boring,  27  N.  Dak.  1  1606 

V.  Clark,  27   Mich.   445 

822,   1701a,  1742 
V.  Leslie,    2    Wkly.    N.    Cas.    (Pa.) 

273  481 

McCurdy's  Appeal,  65  Pa.  St.  290 

127,   1355,  1443 

McCusker  v.   Goode,    185    Mass.    607       524 

V.  McEvey,   9   R.   I.    528  529 

McCutchin  v.    Piatt,    22    Wis.    561  502 

McDaniel  v.  Austin,  32  S.  Car.  601       1472 

v.  Barnes,   5   Bush    (Ky.)    183  907 


1066 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


McDaniel 

V.  Cowart,     109     Ga.     419  1811 

V.  Guillory,   23    La.    Ann.    544  514a 

V.  Harley    (Tex.),    42    S.    W.    323 

574,  576 
V.  Peabody,    54    Iowa    305  586 

V.  Staples     (Tex.     Civ.    App.),     113 

S.   W.    598  1359 

V.  Stroud,  106  Fed.  486 

50,  817,  843,  848,  945 
McDaniels  v.  Colvin,  16  Vt.  300 

343,   364,   365,   367,   368,   369,   372,  1624 
V.  Flower   Brook  Mfg.    Co.,   22   Vt. 

274  495,  869 

V.  Laphara,  21   Vt.   222  918 

V.  Sammons,   75   Ark.    139  103 

McDannell  v.    Horrell,    1   Tex.   Unrep. 

Cas.   521  500 

McDearmon  v.  Burnham,  158  111.  55      1054 
McDermitt  v.  Newman,  64  W.  Va.  195 

1775 
McDermot   v.    Barton,    106    Cal.    194     1633 
V.  Laurence,    7    Serg.    &    R.    (Pa.) 

438  606 

McDermott  v.   Burke,   16   Cal.   580  776 

V.  Keenan,   14  Ont.  687  886 

V.  State   Bank,   9    Humph.    (Tenn.) 

123  822 

McDevitt  V.  Sullivan,  8  Cal.  592  1659 

McDill    V.    Gunn,    43    Ind.    315        750,  762 
McDonald   v.    Beatty,    10   N.   Dak.    SU 

13S2a 
V.  Black,  20  Ohio  185 

396,  397,  401,  419 
V.  Cohen,  65  Misc.  (N.  Y.)  489  1413 
V.  Foster,   5  Ala.  664  467 

V.  Hoffman,    153    N.    Car.  254  1645 

V.  Huff,    77    Cal.    279  87 

V.  Hulse,    16   Mo.   503  926 

V.  Johns,    62   Wash.   521  460,  710 

V.  Kamper,   89    Miss.    221  1804 

V.  Kellogg,  30  Kans.  170  30,  281, 

296,  322,  323,  326,  327,  1769 
V.  Kellv,    14  R.   I.   335  609 

V.  McDonald,   45    Mich.    44  1406 

V.  McDonald,  16  Vt.  630  924 

V.  McDonell,   2  Grant  Err.  &  App. 

(U.  C.)  393  337 

V.  McLeod,    1    Ired.   Eq.    (N.    Car.) 

221  258,  266,  310 

V.  Magirl,    97    Iowa    677  953,  1458 

V.  Mobile    Lite    Ins.    Co.,    56    Ala. 

468  117 

V.  Nordyke  Marman  Co.,  9  N.  Dak. 

290  1757a 

V.  Second  Nat.  Bank,  106  Iowa  517 

71,   351,    1335,    1367,   1458 
V.  Sims,  3  Kelly  (Ga.)   383  1195 

V.  Tavlor,  128  N.  Y.  S.  1048  1231 
V.  Vinson,  56  Miss.  497  1516,  1773 
V.  Walker,    14    Beav.    556  1787 

V.  Whitney,  9  N.  Y.  Wkly.  Dig.  529 
<■  1621 

V.  Woodward,   58  S.   Car.  554  138 

V.  Workingmen's    Bldg,     Assn.,    60 

Md.    589  1340;  1709 

McDonnell  v.    DeSota   Sav.   &c.   Assn., 

175   Mo.   250  1641,  1670 

McDonough  v.  O'Neil,  113  Mass.  92 

300    322    3''2 

V.  Shewbridge,  2  Ball  &  B.   555        'llOS 

v.  Squire,  111  Mass.  217     300,  322,  342 

McDougal  V.  Downey,  45  Cal.   165         1577 

McDougald  v.  Capron,  7  Gray   (Mass.) 

278  1059,  1066 

McDowall  V.  Reed,  28  S.  Car.  466         1397 
McDowell  V.   Fisher,  25   N.   J.   Eq.   93 

612.  1490 


McDowell 

V.  Gregory,  14  Nebr.  33  1347 

V.  Hendrix,  67  Ind.  513  777 

V.  Hillman,    50    Minn.    319  1743 

V.  Jacobs,    10    Cal.    387  1381 

V.  Laer,  3S  Wis.   171  758 

V.  Lloyd,  22  Iowa  448     1335,  1577,  1707 
V.  Lockhart,  93  N.  Car.  191  459 

V.  Markey,  77  Nebr.  141  1220 

V.  Rockwood,   183   Mass.    150      487.  609 
McDuffie   V.   Walker,    125   La.    152  474 

McEldon  V.   Patton,   4   Nebr.    (Hnoff.) 

259  901a 

McElhaney  v.  Shoemaker,  76  Iowa  416 
,.  _,        ,  ^  848,    856,  873 

McElmoyle  v.   Cohen,  13  Pet.    (U.  S.) 

312  1204 

McElmurray    ».    Ardis,    3     Strob     (S. 
Car.)  212  1334 

V.  Blodgett,  120  Ga.  9  244,  639 

McElrath  v.  Dupuy,  2  La.  Ann.  520       911 
V.  Pittsburg  &c.  R.   Co.,  55  Pa.   St. 

189  1355    1443 

V.  Pittsburgh  &c.  R.  Co.,  68  Pa.  St. 

37  1383 

McElroy  v.  Allfree,   131   Iowa   112 

T,    L        .  „  295,  332 

V.  Barbee,  4  Ky.   Opin.   165  31 

„  V.  Nucleus  Assn.,   131   Pa.   St.   393     128 

McEwen  v.   Beard,   58   Minn.  176  680 

v.  Keary,  178  Mich.  6  597    598 

V.  Welles,    1    Root    (Conn.)    203 

950,   1326,    1567 

McEwin  V.  Humphrey,  1  Ind.  Ter.  550    647 

Macey  v.   Fenwick,   4   B.    Mon.    (Ky.) 

306  1425 

V.  Stark,    116   Mo.   481  493 

McFadden    v.    Allen,    134    N.    Y.    489 

126c,  428,  431,  435,  436,  436b,  439 
V.  Crawford,  36  W.  Va.  671  444  451 
v.  Fortier,  20  111.    509  1355 

V.  Hopkins,    81    Ind.    459  607 

V.  May's  Landing  &c.  R.  Co.,  49  N. 

^  J.  Ea.  176  1384 

V.  State,  82  Ind.  558  353 

V.  Worthington,  45  HI.  362  465 

McFaddin     v.     Evans-Snider-Duel    Co., 

^  185   U.    S.    505  '521a 

McFall  v.  Dempsey,  43  Mo.  App.  360     913 

V.  Kirkpatrick,  236  111.  281  27 

V.  Murray,  4  Kans.   App.   554    89,  1452 

McFarland   v.    Cornwall,    151    N.    Car. 

428  81,  1145 

V.  Dey,  69  111.  419  793a 

v.  Garnett,   10  Ky.   L.  91  1618 

V.  Gilchrist,   25    N.   J.   Eq.    487  133 

V    Utz,   175   111.  App.  525  748,  1193 

Macfarlane  v.  Loudon,  99  Wis.  620         320 

V.  Macfarlane,  50  Fla.  570 
„  ^  „         1669,   1672,   1673,  1675 

McFerran    v.    Powers,    1    Serg.    &    R. 

(Pa.)    102  496 

McGahan  v.  Rondout  Bank,  156  U.  S. 

218  121 

McGahey  v.  Forrest,  109  Cal.  63  1424 

McGale  v.   McGale,    18   R.   I.   675    848,  850 
McGan  1^.  Marshall,  7  Humph.  (Tenn.) 
,121  51,  250 

McGaugh    V.    Deposit    Bank,    141    Ala. 
434  1322 

V.  Deposit   Bank,    147   Ala.   229         1069 
McGaughey  v.  American  Nat.  Bank,  41 

Tex.    Civ.    App.    191  1492 

McGauley  v.    Sullivan,    174   Mass.    303    714 
McGavrock  v.  Deery,  1  Coldw.  (Tenn.) 

265  574 

McGean    v.    Metropolitan    EI.    R.    Co., 
133    N.    Y.    9  1709a 


GENERAL   TABLE    OF    CASES 


1067 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


McGee  v.  Cunningham.  69  S.  Car.  470  110 
V.  Davie,  4  J.  J.  Marsh.  (Ky.)  70  1711 
V.  Fitzer,    37    Tex.    27  151 

V.  Smith,   16  N.  J.  Eq.  462     1654,  16S5 
V.  Tinner    (Tex.   Civ.  App.),   129   S. 

W.   866  138a 

V.  Wallis,    57    Miss.    638  874a 

McGehee   v.   Gindrat,    20   Ala.   95     551,  553 

TIT  X"  Lehman,  65  Ala.  316  1420,  1464 

McGhee    v.    Importers'    Banlc,    93    Ala. 

^^2  455 

McGill   In   re,    6   Pa.    St.    504  1504 

McGill  V.  Griffin,  32  Iowa  445     1606,  1606a 

V.  Thorne,  70  S.  Car.  65     274,  328,  711 

V.  Ware,    5    111.    21  652a 

McGillivray  v.   McGillivray,   9    S.   Dak. 

"  1439    1445 

McGinnis'  Apneal,   16   Pa.   St.  445      '    875 
McGiven  v.  Wheelock,  7  Barb.   (N.  Y  ) 

iVT  ri       ..,•       ^%^^*^'    876,    943,   948,  951 
McGlaughhn  v.  O'Rourke,  12  Iowa  459 

McGooden   v.    Bartholic,    132    111.   App. 

1387 
McGoon  V.   Shirk,   54  111.   408  637 

McGooney  v.    Gwillium,   16   Colo.  App. 

1207 
McGough    V.     Sweetser,    91    Ala.    361 
IVT  <-       I  „,  ,  1''67,  1075,  1420 

McGourkey  v.  Toledo  &c.   R.   Co.,   146 
U.  S.  536  152    154 

ino''?n°  7,-, Union  Mut.  L.   Ins.  Co.; 
-luy   in.    151  642a     1845 

McGowan   v.    Branch    Bank   at   Mobile, 
7    Ala.    823  1322,    1391,    1443,    1773 

■*'•  5^y,enport,  134  N.  Car.  526  144,  1414 
V.  Reid,    27    S.    Car.    262  1204 

V.  Smith,  44  Barb   (N.  Y.)   232  468,  866 
V.  Yerks,     6    Johns.     Ch.     (N.     Y.) 

450  1396     1414*  1419 

McGown  V.  Sandford,  9  Paige  '(N.  Y.) 
^^^  '  1634 

v.  Witkins,    1    Paige    (N.    Y.)    120 

1646a,  1663 

McGrath  v.   McGrath,   16  Conn.   289     1083 

McGready  V.  Harris,  54  Mo.  137    1233,  1908 

V    McGready,    17   Mo.    597  357 

MacGreal  v.  Taylor,  167  U.  S.  688         103b 

JMcGregor  v.   Hall,   3    St.    &  P     (Ala  ) 

'^''  -zr  „  ,„  r-,  517,  665;  1769 

V.  Kellura,  50  Fla.   581  1414,  1673 

V.  McGregor,  35   N.  Y.  218 

-,     ,  .  „  583,  1381,  1382 

V.  Matthis,  32  Ga.  417  201 

V.  Mueller,    1    Cin.    Super.     (Ohio) 

„. '•^^  533,   1499 

V.  Pierce,   17  S.   Dak.   51  1048 

,„  „  .„.  1051.  lOSld,  1052a,  1080 

McGrillis  V.   Cole,  25   R.   1.   156  147 

McGuckin  v.  Kline,  31  N.  J.  Eq.  454  1492 
McGue  V.  Rommel,   148  Cal.   539  1324 

McGuffey  v.  Finley,  20  Ohio  474  1373,  1404 
v.  McClain,  130  Ind.  327  881 

McGuin  V.  Lee,   10  N.   Dak.    160  260,  261. 
■M,  n   ■  ^     ?*5.  267,  269,  272,  310,  335 

McGuire  v.   Barker,  61   Ga.  339  62 

r.  „     ,.        „.  m  '•58,  527,  1732 

V.  Gallagher,  95  Tenn.  349  495 

V.  Van    Pelt,    55    Ala.    344        138,    644 

826,    899,    1112,    1785,    1787,    1789 

McHan   v.    Ordway,   82   Ala.    463  1440 

McHany  v.   Schenk,  88  HI.  357  1861 

„  „     ,  1898,   1913,   1922 

McHard   v.    Williams,   8   S.    Dak.   381    1496 

McHendry  v.   Reilly,   13   Cal.   75  470 

V.  Shaffer,  242  Pa.   476  312 

McHenry,    In  re,   9  Abb.    N.   Cas.    (N. 

Y.)    256  1441 


McHenry  v.  Day,  13  Iowa  445  500 

v.  Cooper,    27    Iowa    137  1430 

V.  La  Societe  Francaise,  &c.,  95  U. 

S.   58  1231,   1232 

Machette  v.  Wanless,   1   Colo.  225  70, 

345,  350,  367,  460 

Machlin  v.  Bank,  83  Ky.  314  883a 

Machold  v.  Farnan,  20  Idaho  80 

1077,  1088,  1106,  1332 
McHugh  V.   Smiley,   17   Nebr.   626 

40,  305,  335 
V.  Wells,  39  Mich.  175  1051 

Mcllvain  v.  Mutual     Assn.  Co.,  93  Fa. 

St.  30  530,  723,  982 

Mcllwaine   v.   Ellington,    111    Fed.    578 

660,  661 
Mclndoe  v.  Morman,  26  Wis.  588  208,  1541 
Mclnerney  v.  Beck,  10  Wash.  515  1876 
Mclninch  v.  Schall,  159  Mo.  App.  518  1187 
Mclntier  v.  Shaw,  6  Allen   (Mass.)    83 

245,   246,   250,   944,    1064 
Mclntire  v.   Garmany,  8  Ga.  App.  802 

462,  467,  604a,  1691 
V.  Norwich  Fire  Ins.  Co.,  102  Mass. 

230  424 

V.  Parks,   59  N.   H.  258  1091,   1628 

V.  Plaisted,  68  Maine  363  397,  420,  421 
V.  Yates,  104  III.  491       842,  1421,  1606a 
Mcintosh   V.    Bowers,    143    Wis.    74         586 
V.  Cooper,    167   Ala.    503  1106 

V.  Thurston,  25  N.  J.   Eq.   242 

375,  473,  536,  609 
Mclntyre  v.   Evenson,   63   Nebr.   849   1611a 
V.  Humphreys,  1  Hoff.  Ch.   (N.  Y.) 

31  309,   335 

v.  Park,   11    Gray    (Mass.)    102  1907 

V.  Velte,  153  Pa.  St.  350  48,  94 

V.  Whitfield,   13   Sm.  &  M.    (Miss.) 

88  668,  1344 

V.  Williamson,  1  Edw.  Ch.   (N.  Y.) 

34  976 

V.  Wyckoff,  119  Mich.   557       1616,  1618 
Mclver  v.   Cherry,   8  Humph.    (Tenn.) 
713  1388,   1414 

V.  Roberts    (Ark.),    165    S.    W.    273 

258,  323a,  324,  335 
V.  Smith,   118  N.  Car.  73       1821,  1821a 
Mack  V.  Anderson,  165  N.  Y.  529 

1198,  1201 
V.  Austin,  29  Hun  (N.  Y.)  534  1718 
V.  Austin,   95    N.   Y.    513  1715 

V.  Grover,  12   Ind.  254  1425 

V.  Hill,    28    Mont.    99  1093a 

V.  Mcintosh,  181  111.  633 

488,   560,  562,   563 

V.  Prang,   104  Wis.   1  626,  834 

V.  Wetzlar,   39   Cal.   247  20,  817 

McKamey  v.   Thorp,   61   Tex.   648  460 

McKay  v.  Belknap  Sav.  Bank,  27  Colo. 

50  74 

V.  Hamill,    185    Fed.    11  1235 

V.  Randolph    Macon    Coal    Co.,    178 

Fed.  881  1383 

V.  Smith,  27  Wash.   442  1363 

V.  Truchon   (Mo.  App.),  153  S.  W. 

502  1777b 

V.  Wakefield,  63  Ind.  27  1414,  1464 

V.  Ward,  20  Utah   149  752, 

760,    760a,    762 

McKeage  v.  Hanover  F.  Ins.  Co.,  81  N. 

Y.  38  433a 

McKean    v.    National    Life    Assn.,    24 

Misc.  511  585 

McKean  &c.  Land  Imp.  Co.  v.  Mitchell, 

35  Pa.   St.  269  488,  507 

McKechnie   v.   Hoskins,   23   Maine  230 

597,  600 
McKee  v.  Angelrodt,  16  Mo.  283  785 


1068 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


McKee 

V.  Jordan,    50   N.    J.   Eq.    306  3S2a 

V.  Wilcox,    11    Mich    358  589,    591 

McKeel  v.   Hotchkiss,   90   111.   311  1521 

McKeen  v.  Haseltine,  46  Minn.   426 

604a,  966a 
V.  James,  87  Tex.   193  1204 

V.  Sultenfuss,    61    Tex.    325       459,    465 
MacKellar  v.   Rogers,  20  J.   &   S.    (ISI. 

Y.)   360  1527 

McKelvain  v.   Allen,   58  Tex.   383  192 

McKelvey   v.    Creevey,    72    Conn.   466        22 

V.  Wagy,   157   Cal.  406  1454 

McKenna    v.    Fidelity    Trust    Co.,    184 

N.  Y.  411  234,  1067 

V.  Kirkwood,   50  Mich.   544       841,  1106 

McKenney  v.   Page,    146  Ky.   682 

164a,    244,    330,    1093 
McKensie  v.  Farrell,  4  Bosw.    (N.  Y.) 

192  1496 

McKenzie  v.  Alster,  64  How.  Pr.    (N. 
Y.)  388  1822 

V.  Baldridge,  49   Ala.    564  209 

V.  Beaumont,    70   Nebr.    179  474 

V.  Bismarck  Water   Co.,   6   N.    Dak. 

361  463,    lOSlaa 

V.  Gordon,  6  CI.  &  F.  875  906 

V.  Hoskins,   23   Maine  230  470 

V.  Jackson,    82    Ga.    80  495 

V.  McKenzie,    52   Vt.    271  971 

McKeown  v.  Collins,  38  Fla.  276  192,  495 
McKernan  v.  Neff,  43  Ind.  503 

1425,  1431,   1646 
V.  Robinson,   84   N.   Y.    105  1351 

Mackey  v.  Bowles,  98  Ga.  730  55S 

V.  Brownfield,  13   Serg.  &  R.   (Pa.) 

239  348 

V.  Cox    (Nebr.),    146   N.   W.    1008    1533 
McKibban  v.  Des  Moines  &c.  Ins.  Co., 

114  Iowa  41  426a 

McKibben,    In  re,   4   Ir.    Ch.    (N.    S.) 

520  446 

McKibben  v.  Diltz,  138  Ky.  684  324,  332 
McKibbin  v.  Peters,  185  Pa.  St.  518  513 
McKie  V.   Anderson,   78  Tex.  207  499 

V.  Lansing,  2  Nev.  302  607,  1204 

McKillop   V.   Alexander,   45    Can.    Sun. 

Ct.   551  537a 

McKim  V.  Mason,  3  Md.  Ch.  186  34, 

436,  444,  446,  449,  670 

McKinley  v.    Williams,    74    Fed.    94       564 

McKinley-Lanning    Loan     &c.     Co.     v. 

Aldrich,   50  Nebr.    785  1493 

V.  Bassett,  5  Kans.  App.  469  754 

V.  Johnson,  75   Nebr.   50  924 

McKinney  v.  Hamilton,  51  Pa.  St.  63  1393 

V.  Miller,   19   Mich.    142  278a,  279 

577,    1375,    1457,    1621,    1630 

V.  Western  Assur.  Co.,  97  Ky.  474  406a 

y    Williams   (Tex.),  45   S.  W.   335   1658 

McKinnon  v.   Lessley,   89  Ala.   625  889 

V,  Thompson,  3  Johns.  Ch.   (N.  Y.) 

307  810a 

McKinster  v.  Babcock,  26  N.  Y.  378 

„     ,  350,   367a,   379 

McKmstry  v.  Conly,  12  Ala.  678 

„      .  ^  .  265,  340,  712 

V.  Mervin,    3    Johns.    Ch.    (N.    Y.) 
„  „.     .466  1081,  1563 

McKinzie  v.  Perrill,  15  Ohio  St.  162 

544    586 
McKircher   v.    Hawley,    16   Johns.    (N! 

Y.)   289  771,  777 

McKissick  v.   Colquhoun,   18  Tex.    148   510 
V.  Mill   Owners'   Mut.    F.    Ins.    Co., 

50  Iowa   116  425 

McKisson  v.  Davenport,  83  Mich.  211  1193 
McKleroy  v.   Tulane,  34  Ala.   78  208 


McKnight  v.  Gordon,  13  Rich.  Eq.   (S. 
Car.)   222  467 

V.  Wimer,  38  Mo.   132   1745,  1785,  1788 
McKomb    V.    Kankey,    1    Bland    (Md.) 

363  1665 

Mackubin  v.   Boarman,  54  Md.  384 

1787,  1793a,  1908 
McLagan    v.    Witte,    1    Nebr.    (Unoff.) 

438  1576,  1614a,  1642 

McLain  v.  Smith,  4  Ark.  24  1323,  1413 

McLain  Land  &c.  Co.  v.  Swofford  Bros. 

Dry  Goods  Co.,   11  Okla.  429   1641,  1670 

McLanahan    v.    Chamberlain,    85    Nebr. 

850  1347 

V.  McLanahan,  6  Humph.    (Pa.)   99  312 

V.  Reeside,  9  Watts   (Pa.)    508  511,  529 

McLane  v.  Abrams,  2  Nev.  199  74, 

78a,  1141,  1606 

V.  Allison,   7  Kans.    App.   263  1207 

V.  Allison,  60  Kans.  441  1198,  1201 

V.  Paschal,   47    Tex.    365  62,    1759, 

1769,    1792,    1794 

V.  Piaggio,  24  Fla.  71  718a,  1478,  1663a 

V.  Placerville  hi.  R.  Co.,  66  Cal. 

606  1533 

McLaren  v.  Clark,  80  Ga.  423         25,  162, 
244,  292,  342c,  639 
V.  Hartford    F.    Ins.    Co.,    5    N.    Y. 

151  398,  525 

V.  Jones  (Tex.),  32  S.  W.  17  1920 

V.  Percival,  102  N.  Y.  675  610 

McLarren  v.  Thompson,  40  Maine  284  515 

McLarty  v.  Urquhart,  153  N.  Car.  339 

1217,    1352,    1576,    1633 

McLaughlin  v.  Acorn,  58  Kans.  514  713 
V.  Carter,  13  Tex.  Civ.  App.  694  84 
V.  Cosgrove,  99  Mass.  4  617,  646,  1264 
V.  Curtis,    27   Wis.    644  1063 

V.  Green,  48  Miss.   175  714,  680 

V.  Hanley,   12  R.  L  61  1756,  1882 

V.  Hart,  46  Cal.   638  731,  1632 

V.  Ihmsen,  85  Pa.  St.  364  474,  1355 

V.  Job.  41  Wis.  46?  552 

V.  McLaughlin,  241   111.  366  103 

V.  Nash,  14  Allen  (Mass.)  136  126c,  446 
V.  Nicholson,   70  Minn.  71  1440 

V.  Royce,   108   Iowa  254  268, 

295    324    335 
V.  Shepherd,  32  Maine  143       '  244,' 245, 
246,    586,    597,    701 
V.  Ward,  77  Ind.   383  460 

McLaurin  v.   Wright,  2   Ired.   Eq.    (N. 

Car.)    94  310 

McLawhorn    v.    Harris,    156    N.    Car. 

107  1880 

McLaws  V.  Moore,  83  Ga.  177  1493 

McLead  v.  Aetna  L.  Ins.  Co.,  107  Ind. 

394  113 

McLean  v.  Baldwin,   136  Cal.   565  584 

V.  Burr,    16   Mo.   App.    240       414,    1596 
V.  Clapp,  141  U.  S.  429  600 

V.  Elhs,   79  Tex.   398  316,   335 

V.  Hoehle,  98  Wis.   359  1763 

V.  Lafayette    Bank,    3    McLean    (U. 

S.)    587    605,    722,    726,    728,    966, 
1380,  1682,  1930 
V.  Lafayette    Bank,    4   McLean    (U. 

S.)  430  530,  1628 

«.  McCormick,     4     Nebr.      (Unofl.) 

187  1652 

V.  Ragsdale,  31  Miss.  701  14,  1187,  1213 
V.  Tompkins,    18  App.   Pr.    (N.   Y.) 

24  1087 

V.  Towie,  3  Sandf.  Ch.   (N.  Y.)   117 

1086,  1380 
McLean's  Appeal,  103  Pa.  St.  255  822.  822a 
McLeish  v.   Hanson,   157   111.  App.   605 

460,  610,  1479 


GENERAL   TABLE    OP    CASES 


1069 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


McLelland  v.  A.  P.  Cook  Co.,  94  Mich. 

528  1500,  1502 

McLemore    v.    Charleston    &c.    E.    Co., 
HI   Tenn.   639  1654 

V.  Mabson,    20   Ala.    137  1503 

McLennan  v.  Hannum,  31  U.  C.  C.  P. 

210  773 

McLeod  V.   Barnum,   131   Cal.  605  136 

V.  BuUard,    84    N.    Car.    515       711,   712 

V.  Ellis,  2   Wash.   117  1363,   1367 

V.  First    National    Bank,    42    Miss. 

99  460,    548,    552 

V.  Jones,   L.    R.   24   Ch.    D.   289       1806 

V.  Lloyd,    43    Ore.    260  554 

V.  Wadland,    25    Ont.    118  604a 

McLeon  v.  Presley,  56  Ala.  211  1176, 

1180,    1459,    1520,    1860,   1876 

McLester  v.  Rose,  104  111.  App  433 

771,   772,  774,   1521 

Maclon  v.  Smith,  49  Wis.  200        75,  1182a, 

1439,  1440,  1483 

McLouth  V.  Hurt,  51  Tex.  115  99,  517,  524 

McLure  V.   Melton,  34  S.   Car.  377  876 

V.  National  Bank  of  Commerce,  252 

Mo.    510    ,  164a 

McMahan  v.  American  Bldg.  &c.  Assn., 
75  Miss.  965  1834 

V.  Kimball,   3   Blackf.    (Ind.)    1  866 

McMahill  V.  Torrence,  163  111.  277         1654 
McMahon   v.    Davis,    19    Ohio    Cir.    Ct. 
242  1414 

V.  North    Kent   Iron    Works    Co.,    2 

Ch.   148  1530 

V.  Rowley,   238   111.   31  537d,   537f 

V.  Russell,    17   Fla.   698         24,   58,   666. 

740,  866,  869 

V.  Schoonmaker,   51  N.  J.   Eq.  95         43 

McManaman    v.     Hinchley,     82     Minn. 

296  1207 

McMannis  v.  Rice,  48  Iowa  361  102b 

McMaster  v.    Campbell,  41   Mich.    513      627 

V.  Emerson,    109    Iowa   284  150,    151 

V.  Kempshall,     1    Ch.    Chamb.     (tJ. 

C.)   329  1614a 

McMasters  v.  Wilhelm,  85  Pa.  St.  218  842 

McMechan  v.    Griffing,   3    Pick    (Mass.) 

149  523,   555,  586,   588,   591,  593 

V.  Maggs.  4  Harr.  &  J.    (Md.)    132     538 

McMeel  v.  O'Connor,  3  Colo.  App.  113 

1772 
McMenomy    v.    Murray,    3    Johns.    Ch. 

(N.   Y.)   435  281,  476 

McMichael  v.  McMichael,  3  Ky.  Opin. 

608  31 

V.  Webster,   54  N.  J.   Eq.  478  1496 

McMillan  v.  Baxley,  112  N.  Car.  578  19023 

V.  Bissell,  63  Mich.  66  260,  301, 

326,  335,  342 

V.  Cox,    109    Ga.    42  129 

V.  Craft,  135  Ala.  148  801,  806,  813,  817 

V.  Davenport,  44  Mont.  23  808 

V.  Fish,  29  N.  J.   Eq.   610  444 

V.  Gardner,  88  Kans.  279  835b 

V.  Gordon,  4  Ala.  716  812a,  1442 

V.  Grayston,   83    Mo.   App.  425  907 

V.  Hunnicut,   109  Ga.  699  1668 

V.  Jewett,  85  Ala.  476  251,  252, 

265,  286,  338,  711 

V.  Leaman,   101   App.   Div.    (N.  Y.) 

436  436 

V.  McCormick,   117  III.  79         719,  1207 
V.  McMillan,    184   111.   230  987 

V.  New    York    Water    Proof    Paper 

Co.,  29  N.  J.  Eq.  610         97,  429a 

V.  Otis,    74   Ala.    560  668,    702 

V.  Richards,    9    Cal.    365       20,    58,    889, 

1085,  1543,  1654 

McMillen    v.    Rose,    54    Iowa    522  203 


McMinn  v.   O'Connor,  27   Cal.   238         488 
McMuUen  v.  Hoffman,   174  U.   S.   639   619 
V.  Neal,  60  Ala.   552  726,  883a 

McMurphy  v.  Adams,  67  N.  H.  440 

735,  744 
V.  Minot,  4  N.  H.  251  42,  785 

McMurray     v.     Brasfield,     10     Heisk. 
(Tenn.)    529  1646a 

V.  Connor,  2  Allen  (Mass.)  205  621 
V.  McMurray,  17  N.  Y.  657  913,  916 
V.  McMurray,  66  N.  Y.  175 

1442c,  1668,  1674 
V.  St.   Louis  Oil  Mfg.   Co.,  33   Mo. 

377  127 

McMurtrie  v.    Keenan,    109   Mass.    185    903 
V.  Twitchell,   11    Phila.    (Pa.)    351  _     845 
McMurtry      v.      Montgomery     Masonic 

Temple   Co.,   86   Ky.    286  1436a 

McNab  v.  Young,  81  111.  11  90,  91,  92,  974 

McNair  v.  Johnson,  95  S.  Car.   176       1575 

V.  Lot,  34  Mo.  285  1144,   1195 

v.  Picotte,  33   Mo.   57  886,  889,  973 

V.  Pope,    100   N.    Car.    404 

279a,  335,  1915 
McNamara  v.  Clark,  85  111.  App.  439 

813,  826,  1372,  1373 
V.  Condon,  2  Mac.  Ar.  (D.  C.)  364  924 
V.  Culver,  22  Kans.  661  257,  260,  261, 
264,  265,  296,  325 
V.  McNamara,  135  N.  Y.  S.  215  1621 
V.  Oakland     Bldg.     &c.     Assn.,     132 

Cal.  247  1411 

McNamee  v.  Huckabee,  20  S.  Car.  190  458 
McNames  v.  Phillips,  9  Grant  Ch.    (U. 

C.)    314  546 

McNary  v.  Southworth,  58  111.  473  1898 
McNaughton  v.  Burke,  63  Nebr.  704  736 
McNeal  Pipe  &c.   Co.  v.  Woltman,   114 

N.   Car.   178  121 

McNeel  v.  Auldridge,  34  W.  Va.  748  319 
McNeely  v.    Rucker,   6    Blackf.    (Ind.) 

391  500 

McNees  v.  Swaney,  50  Mo.  388  268 

McNeil   f.  Call,  19  N.  H.  403 

1265,  1266,   1269 
V.  Davis,  105  Ala.  657  117 

V.  Hauck,  24  La.  Ann.  328  1654 

V.  Jordan,  28  Kans.   7  597 

V.  Miller,  29  W.  Va.  480  874b,  874c,  876 
V.  Moore,  7  Tex.  Civ.  App.  536  470 
V.  Norsworthy,  39   Ala.    156  279 

V.  Polk,  57   Cal.  323  594 

V.  Sun  &c.  Assn,  75  App.  Div.   (N. 

Y.)    290  899 

V.  Tenth  Nat.  Bank,  46  N.  Y.  325      842 

McNeill  V.  Lee,  79  Miss.  455  1769, 

1774,  1889,  1907,  1922 

V.  McNeill,   36  Ala.    109  1614a 

McNew  V.  Booth,  42  Mo.  189  1053 

McNichols  V.  Richter,  13  Mo.  App.  515  556 

McNiece  v.   Eliason,   78  Md.    168  1340 

McNitt   V.    Turner,    16   Wall.    (U.    S.) 

352  467,  560 

McNutt  V.    Mutual   Ben.   L.   Ins.   Co., 
181  Mo.  94  1769 

V.  Nuevo  Land  Co.,  167  Cal.  459 

1051,  1051d,  1052,  1579 
Macomber  v.  Cambridge  &c.  Ins.  Co.,  8 
Cush.    (Mass.)    133     396,    406,    408a,  425 
V.  French,   198  Mass.  20  927a 

Macomb   Sewer-pipe  Co.   v.  Hanley,  61 

Minn.  350  1220 

Macon  First  Nat.  Bank  v.  Simmes,  26 

La.   Ann.    147  1377 

Macon   &c.   R.    Co.  v.   Georgia  R.    Co., 

63    Ga.    103  1831 

McParland  v.  Peters,  87  Nebr.  829  586 
McPherson  v.  Cox,  96  U.  S.  404  1771 


1070 


GBNEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3.  §§   1443-1940.] 


McPherson 

V.  Hayward,  81   Maine  329        136,   164a, 
263,    331,    340,     1144,    1149,    1152, 
1158,  1163 
V.  Housel,  13   N.  J.   Eq.  299     583,  1411 
V.  Johnson,  69  Tex.  484  205 

V.  Rollins,   107   N.   Y.   315 

523,  524,  538,  956 

V.  Sanborn,  88  III.  150  500,  1861,  1862 

V.  Snowden,  19  Md.  197  65 

V.  Wood,  52  111.  App.   170_  1673 

McQuade  v.  Rosecrans,  36  Ohio  St.  442 

619,  620 
McQueen  v.    Farquhar,   11   Ves.   467       559 
V.  Whetstone,  127  Ala.  417 

655,   1063,  1120c,  1127 
McQuesten    v.     Attorney-General,     187 
Mass.   185  537f 

V.  Commonwealth,    198    Mass.    172 

537a,  537c,  537d,  537f 

McQuie  V.  Peay,  58  Mo.  56  83,  90,  162, 

163,  167,  168,  1769 

McRae  v.   Kennedy,   56   Minn.  266       755a 

V.  McMinn,    17   ha.   876  586,   589 

V.  Newman,   58  Ala.   529  468 

V.  Sullivan,   56  Minn.  266  1407 

McRaney  v.   Perry,  9   Ga.   App.  738       527 

McRea   v.    Central    Nat.    Bank,    66    N. 

Y.  489         126c,  429,  429a,  431,  435,  436, 

444,  447,  446 

McReynolds    v.    Munns,    2    Keyes    (N. 

Y.)   214  1439,  1579 

McRimraon   v.    Martin,    14    Tex.    318        574 
McRobert    \.    Bridget    (Iowa),    149    N. 

W.    906  261,   279,   324 

McRoberts  v.  Conover,  71  111.  524  1051 
McShane  v.  Moberly,  79  Mo.  41  676,  707 
McShirley  v.  Birt,  44  Ind.  382  557,  1621 
McSorley  v.  Hughes,  12  N.  Y.  S.  179  266 
V.  Larissa,  100  Mass.  270  808,  811,  1128 
McTaggart    v.    Smith,    14    Bush    (Ky.) 

414  1693 

McTighe  v.  Keystone  Coal  Co.,  99  Fed. 
134  1705a 

V.  Macon  Const.  Co.,  94  Ga.  306       154 
McVay   v.    Bloodgood,    9    Port.    (Ala.) 
547  606,  822,  822a,  1699 

V.  English,  30  Kans.  368  509 

V.  Tousley,   20   S.   Dak.   258  585 

McVeigh  v.    Sherwood,   47   Mich.    545   1621 
McVey  v.  McQuality,  97  111.  93  586 

McVicar  v.   Denison,  81  Mich.  348  650 

McWaid  v.  Blair  State  Bank,  58  Nebr. 

618  542,   548 

McWilliams  v.   Brookens,   39  Wis.   334  209 
V.  Withington,  7  Fed.  326  1668 

Macy  V.  Southern  Bldg.  &c.  Assn.,  102 

Ga.   812  1876 

Madden  v.   Floyd,  69  Ala.  221  63 

Maddox  v.   Arp,   114   N.   Car.  585  523 

V.  Rowe,    154   Ky.   417  249,   626 

V.  Wilson,  91  Ga.  39  458 

V.  Wood,   151  Ala.   157  82,  497 

Maddux  v.   Jones,    51    Miss.    531  1207 

Madiean  v.  Mead,  31  Minn.  94 

**  270,  272,  302,  365 

V.  Workingmen's      Permanent      &c. 

Assn.,  73  Md.  317  1785 

Madison     Av.     Church     v.     Oliver     St. 
Church,  9  J.  &  Sp.   (N.  Y.)   369 

126,  715,   1129,   1131,   1135 
V.  Oliver  St.   Church,   73   N.   Y.   82 

674,  715,  716,  1131,  J577a 
Madison  First  Nat.   Bank  v.   Schussler, 

8   Ky.    L.    (Abst.)    516  760a 

Madison    Trust    Co.    v.    Axt,    146   App. 
Div.    (N.    Y.)    121  1523 


Madison  &c.  Plank  Road  Co.  v.  Water- 
town  &c.  Plank  Road  Co..  5  Wis.  173  134 
Madlener  v.  Ruesch,  91  111.  App.  391 

504,  508,  534 
Msden  v.  Sealey,  6  Hare  620  1526 

Maffet  V.  Ijams,   103  Pa.   St.  266  1677 

Maffitt  v.  Rynd,  69  Pa.  St.  380       323,  365 
Magaw  v.  Garrett,  25  Pa.  St.  319  463 

Magee  v.   Beatty,  8  Ohio  396  504 

v.  Bradley,  54  N.  J.  Eq.  326  915 

V.  Brooklyn,    144   N.    Y.   265 


681 
1769 
473 


V,  Carpenter,  4  Ala.  469 

V.  Magee,   51    111.   500 

V.  Sanderson,  10  Ind.  261 

1334,  1462,   1465 
Magenau  v.   Bell,   14  Nebr.   7  917 

Magie  v.   Reynolds,   51   N.   J.   Eq.    113 

744,  808,  834,  835b,  838,  842,  845, 

1485,    1487 

Magill   V.    Brown,    20    Tex.    Civ.    App. 

662  1380 

v.  De  Witt  Co.   Bank,  126  111.  244  877 

V.  Hinsdale,  6  Conn.  464  169,  777 

Magilton  v.  Hollister,  52  Hun   (N.  Y.) 

444  878 

Magirl  v.   Magirl,  89  Iowa  342  349 

Magloughlin  v.  Clark,  35  111.  App.  251 

817,  822a 

Magnusson    v.    Charlson,    32    111,    App. 

580  583 

V.  Johnson,   73    111.    156  241, 

265,  293,  332,  335 

Magoffin  V.   Bank,  24  Ky.   L.  585  134 

Magoun   v.    Fireman's    Fund   Assn.,    86 

Minn.   486  397,  407,   408,  413a 

Magovern   v.    Richard,   27    S.    Car.   272   627 
Magruder   v.    Eggleston,    41    Miss.    284 

1181,  1344,  1616 
V.  Kittle,  2  Nebr.  (Unoff.)  418  1663a 
V.  Ofiutt,  Dudley  (Ga.)   227  1414 

V.  Peter,  11   Gill  &  J.   (Md.)   217       198 
V.  State  Bank,  18  Ark.  9  _    610,  611 

Magsocay    v.    Fernando,    17    Philippine 

120  537f 

Maguire  v.  Allen,  1  Ball  &  B.  75  1526 

V.  Bissell,    119    Ind.   345  65 

v.  Park,   140  Mass.  21  429, 

429a,  433,  436,  444 

Magusson  v.  Charleson,  9  111.  App.  194  1123 

Mahaffy  v.  Paris,  144  Iowa  220 

295.  703,  1052,  1146 
Mahagan  v.  Mead,  63  N.  H.  570  1620,  1621 
Mahaska  County  v.   Bennett,   150   Iowa 

216  1709,   1711 

Mahaska  Co.  R.  Co.  v.  Des  Moines  &c. 

R.  Co.,  28  Iowa  437  161a 

Maher  v.   Farwell,   97   111.   56  330,  335 

V.  Lanfrom,    86    111.    513  644,    742, 

745,  746,  1190,  1493,  1494 

v.  Tower   Hotel   Co.,   94   Fed.   225    1383 

Mahler  v.  Newbaur,  32  Cal.   168  895 

Mahn  v.  Hussey,  28  N.  J.  Eq.  546         634 

Mahon  v.    Cooley,   36   Iowa  479  1207 

v.  Crothers,  28  N.  J.   Eq.   567  1520 

Mahone  v.  Elliott,  141  Ga.  214     1331,  1496 

V.  Williams,  39  Ala.  202 

1140,  1615,  1670 

Mahoney   v.    Bernhardt,   27    Misc.    (N. 

Y.)  339  1394 

V.  Bostwick,  96  Cal.  53         279a, 

335,  342c,  771,  1083 

V.  Mackubin,   52  Md.   357 

1857,  1875,  1915 
V.  Mackubin,  54  Md.  268  647,  744,  745 
V.  Middieton,  41  Cal.  41  540,  541,  1654 
V.  Robbins,    49    Ind.    147  1502 

V.  State   Ins.   Co.,    133    Iowa   570       397 


GENERAL   TABLE   OF    CASES 


1071 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3^  §§  1443-1940.] 


Maier  v.  Lindsay,  30  Pa.  County  Court 

441  1355 

Maillan  v.  Perron,  8  La.  138  813,  826,  1372 

Main  v.  Alexander,  9  Ark.  112  465,  488,  495 

V.  Ginthert,  92  Ind.   180  1516, 

1521,  1629 

V.  Schwarzwaelder,   4    E,    D.    Smith 

(N.  Y.)  273  428,  433,  1657 

Mainwarring    v.    Templeman,    51    Tex. 

205  465,    589 

Mainzinger  v.   Mohr,   41    Mich.   685        1198 
Mairs  v.  Bank  of  Oxford,  58  Miss.  919 

459,   1014 

Maize  v.  Bradley,  23  Ky.  L.  993  1493 

Major  V.  Bukley,  51  Mo.  227         576,  739a 

V.  Holmes,    124   Mass.    108  106 

Majoribanks    v.    Hovenden,    6    Ir.    Eq. 

238  565 

Majors  v.  Cowell,  51  Cal.  478  584 

Makeel  v.   Hotchkiss,   190  111.   311 

877a,  1516 
Makibben  v.   Arndt,   88   Ky.    180  1070 

Malarkey  v.   O'Leary,   34   Ore.   493 

991,  1025 
Malbon  v.  Grow,  15  Wash.  301  520 

Malcolm  v.   Allen,  49   N.   Y.   448  76, 

1186,  1478,  1591,  1616 
V.  Montgomery,  2  Molloy  500  1526 

Male  V.  Longstaff,  9  S.  Dak.  389  1765,  1784 
Malette  v.  Wright,  120  Ga.  735  597 

Maley  v.  Tipton,  2  Head   (Tenn.)   403 

505,  521a 
Malin  v.  Malin,  1  Wend.  (N.  Y.)  625  810a 
Malins  V.   Brown,  4  N.   Y.   403  972 

Mallalieu    v.    Wickham,    42    N.    J.    Eq. 

297  1069 

Mallett   V.    Kaehler,    141    111.    70  589 

V.  Page,    8    Ind.    364  966a,    989 

Mallory  V.  Farmers'  Ins.  Co.,  65  Iowa 

450  422 

V.  Hitchcock,  29  Conn.   127 

848,  870,  873,  874 
V.  Kessler,    18    Utah    11  1838 

V.  Kessling,   18  Utah  11  1227 

V.  Mallory,   86   111.   App.    193  187 

V.  Mariner,    15   Wis.    172  964b 

V.  Patterson,    63   Nebr.   429 

1611a,  1612,  1618 

V.  Russell,  71  Iowa  63  1420 

V.  Stodder,  6  Ala.   801  458, 

504,  557,  559 

V.  West    Shore   R.    Co.,   3    Jones   & 

S.    (N.   Y.)    174  1183 

Malloy  V.  Malloy,  35   Nebr.  224 

164a,  172,  176,  334 
Malmgren  v.  Phinney,  50  Minn.  457  609 
Malone  v.   Danforth,   137   Mich.  227 

271,  645 

V.  Marriott,    64   Ala.    486  684, 

1411,  1442a,  1600 

V.  Roy,  94  Cal.  341  244,  288 

V.  Roy,    107    Cal.    518  342c 

V.  Roy,   134  Cal.   344  1321 

Maloney  v.   Eaheart,  81  Tex.  281  644 

V.  Webb,   112  Mo.   575  1849, 

186S,    1866,    1915 

Malony  v.   Fortune,   14  Iowa  417  1145 

Malott  V.    Goff,   96  Ind.   496  1472 

Malsberger  v.  Parsons,  24  Del.  254  23, 

975,   1328,   1479,  1512 

Man  V.  Elkins,  10  N.  Y.  S.  488  1489 

Manahan  v.  Varnum,  11  Gray   (Mass.) 

405  795,   798,   799,    1300,   1313 

Manasse  v.  Dinkelspiel,  68  Cal.  404 

262,  324,  326 
Manatt  v.  Starr,  72  Iowa  677  97,  99,  1578 
Manaudas  v.  Mann,  14  Ore.  450  544,  586 
Mandel   v.    McClave,   46   Ohio    St.   407   666 


Mandeville  v.  Wech,  5  Wheat  (U.  S.) 

277  179,  186 

Mangels    v.    Donau    Brewing    Co.,    53 

Fed.   513  1368,   1385 

Mangold  v.  Barlow,  61   Miss.   593 

504,  517,  519 
Manhattan  Brass  &c.  Co,  v.  Thompson, 

58  N.  Y.  80  .  Ill 

Manhattan  Co.  v.  Everston,  6  Paige  (N. 
Y.)  457  460,  1421 

V.  Osgood,   15  Johns.    (N.  Y.)    162  652a 
Manhattan    F.    Ins.    Co.    v.    Weill,    28 

Grat.    (Va.)    389  399 

Manhattan  L.   Ins.   Co.  v.   Crawford,  9 
Abb.  N.  Cas.   (N.  Y.)  365  738,  743 

V.  Glover,   14  Hun    (N.   Y.)    153       1718 
V.  Wright,   126  Fed.   82  1052 

Manhattan  Trust  Co.  v.  Richards  Trust 
Co.,  13  S.  Dak.  377  713 

V.  Seattle    Coal   &c.    Co.,    19   Wash. 

493  1363,  1398 

Manigault  v,  Deas,  Bailey  Eq.  (S.  Car.) 
283  1588 

V.  Lofton,  78  S.  Car.  499  544,  1060 

Mankato   First  Nat.   Bank  v.   Pope,   85 

Minn.  433  817 

Mankel  v.   Belscamper,   84  Wis.   218       893 
Manley  tr.  Felty,  146  Ind.  194 

610,  1492,   1479 

Manlove  v.   Bale,  2  Vern.   84  284 

Manly  V.  Pettee,  38  111.   128  541 

Mann    v.   Best,   62   Mo.   491  582,   619, 

1745,    1898,   1910 

V.  Cooper,  1  Barb.  Ch.   185 

1450,  1709,  1711 
V.  Cross,  9   Iowa  327  651 

V.  Earle,   4    Gray    (Mass.)    299 

1253,  1273,  1287 
V.  English,  38  U.  C.  Q.  B.  240  486 
V.  Falcon,  25  Tex.  271  52,  316,  513 
V.  Mann,  49  111.   App.   472  779 

V.  Merchants'   L.    &c.    Co.,    100    III. 

App.  224  817,  843 

V.  Jennings,  25  Fla.  730  1587,  1608,  1673 
V.  Jobusch,  70  111.  App.  440  267 

V.  Jummel,   183   111.   523  815,   957 

V.  Richardson,  21  Pick.  (Mass.)  355  1077 
V.  State,   116   Ind.    383  66,   538, 

1465,  1481 
Manning  v.  Burges,  1  Ch.   Cas.   29 

892,  897,  1088 
V.  Elliott,    92    N.    Car.    48 

1801a,  1808,  1821 
V.  Laboree,    33    Maine    343  866 

V.  McClurg,   14  Wis.    350 

1478,    1577,   1590,   1591 
V.  Markel,    19    Iowa   103  827,    1064 

V.  Ogden,   70  Hun    (N.   Y.)   399       436b 
V.  Tuthill,  30  N.  J.  Eq.  29 

358,  1080,  1186 
V.  Westerne,  2  Vern.  606  909 

V.  Young,  28  N.  J.  Eq.  568       642,  642a 
Manogue  v.  Bryant,  15  App.  D.  C.  245 

97,  99 

Mans  V.  McKellip,  38  Md.  231  352 

Mansfield  v.  Gordon,  144  Mass.  168         105 
V.  Gregory,   11   Nebr.   297  464 

V.  Hill,    56    Ore.    400  103,    324 

V.  Johnson,    51   Fla.   239  467 

V.  Kilgore,   86   Nebr.   452  1049 

V.  Mansfield,    6   Conn.    559  1792 

V.  Neese,  21   Tex.    Civ.  App.   584       568 
V.  Shipp,    128   Ind.    55  1334 

V.  Wardlow    (Tex.    Civ.    App.),    91 

S.  W.  859  542 

Manson   v.    Phcenix   Ins.    Co.,   64   Wis. 
26  397 


1073 


GENERAL  TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  |§  1-663;  2,  §§  663a-1442c;  3,  §g   1443-1940.] 


Mansony  v.  United  States  Bank,  4  Ala. 

735  777 

Mansur     v.     Bartholomew      (Ind.),     8 

Cent.  L.  J.  72  744,  758 

V.  Miller,  7  Cent.  L.  J.  422  752 

V.  Willard,  57  Mo.  347  1917 

Manti  City  Sav.  Bank  v.  Peterson,  33 

Utah  209  83b 

Mantle  v.   Dabney,  44  Wash.   193  345,  360 
V.  Dabney,  47  Wash.  394  1216 

Manton  v.  Seiberling,  107  Iowa  534 

101a,   627,  823 
Manufacturers*  &   Mechanics*   Bank  v. 
Bank    of    Pennsylvania,    7    W.    &    S. 
(Pa.)    335       243,  244,  246,  253,   312,  511 
Manufacturers*  Bank  v.  Rugee,  59  Wis, 

221  337 

Manufacturing  Co.  v.  Price,  4  S.  Car, 

338  1396 

Manwaring  v.  Jenison,  61  Mich.   117 

429,  431,  44S 

V.  Powell,  40  Mich.  371  736, 

744,  869,  878 

Mapes  V.   Scott,  94   111.   379  134 

"    lies  V.  Millon,  31  Conn.  598  134, 

434,  441,  486,  697 

V.  Sharpe,  32  111.  13  817, 

1876,  1876a,  1910 

Mara  v.  Pierce,  9  Gray  (Mass.)   306 

544,  586 
Marable  v.   Mayer,  78  Ga.   60  82 

Marble    Sav.    Bank    v.    Mesarvey,    101 

Iowa  285  760,  762 

Marburg  v.   Cole,  49   Md.   402  913 

Marbury  v.   Colbert,   105   La.  467  32 

V.  Ehlen,  72  Md.  206  574 

V.  Jones,   112  Va.  389  607,   1899 

Marbury    Lumber    Co.    v.    Posey,    142 

Ala.  394  1096 

March    v.    Chambers,    30    Grat.    (Va.) 
299  538,  557 

v.  Lowry,    16    How.    Pr.     (N.    Y.) 

41  1444 

V.  Marasco,  150  N.  Y.  S.  792  1648,  1655 
Marchbanks  v.   Banks,  44  Ark.  48  556 

Marchington  v.  Vernon,  1  Bos.  &  Pul. 
,  101  761d 

Marcole  v.  Hinnes  (N.  J.  Eq.),  61  Atl. 

,t'^^  ,,  1586b 

Marcum  v.   Marcum,   154  Ky.  401  644 

Marcus  v.  Collamore,   168  Mass.   56 

1873,  1874 
V.  Dyer,    174  Mass.   64  787 

Marcy  V.  Dunlap,  5  Lans.  (N.  Y.)  365 

94    97 
Marden   v.    Babcock,   2    Mete.    (Mass.)' 

244 


99 


V.  Jordan,  65  Maine  9       664,  675,  1116 
Mareck    v.    Minneapolis   Trust    Co  ,    74 

Minn.  538  1343    1880 

Margarum   v.    Christie   Orange   Co.,   37 

Fla.  165  168 

Margham  v.    O'Connor,   52   Ga.    183  734 

Mane  v.  Garrison,  83  N.  Y.  14     1635,  1677 
Marietta    Iron    Works    v.    Lottimer,    25 

Ohio  St.  621  74    114^ 

Marin  v.  Knox,   117  Minn.   428  ' 

,,    .       _     ,  ,  468,  469,  472 

Marine  Bank  v.   International  Bank,  9 

Wis.  57  606,  607,  666,  1182,  1699 

Mark  v.  Murphy,  76  Ind.  534  14,  1406 

Markel  v.   Evans,  47  Ind.  326 
,,    ,    „         ^.  ,    „     1373,   1426,    1434,    1587 
Markell  v.    Eichelberger.    12   Md.    78       934 
Markey  v.   Corey,   108  Mich.    184  481a 

v.  Langley,  92  U.   S.    142       1688,   1771, 
1865,   1866,    1870,    1872 


Markham   v.  Carothers,  47  Tex.  21 

316,  323,  335 

Markle  v.  Eapp,  2  Blackf.    (Ind.)   268  936 

Markoe  v.  Andras,  67  111.  34  193,  201 

Marks  v.  Cowles,  53  Ala.  499  116,  117 

V.  Cowles,  61  Ala.  299  1587 

V.  Howard,  70  Miss.  445  1902a 

V.  Marsh,  9   Cal.   96  1420,   1423 

V.  Pell,  1  Johns.  Ch.   (N.  Y.)  594 

248,  309,  335,  340,  1153,  1171 
V.  Robinson,   82  Ala.   69  18,   702 

V.  Sewall,  120  Mass.  174  706,  1405 

V.  Wilson,  115  Ala.  561  1423,  1632 

Markson  v.   Buchan,   33   Kans.   739         463 
V.  Haney,   47   Ind.    31  1232 

V.  Ide,    29    Kans.    649  1485 

Markwell  v.  Markwell,  157  Mo.  326 

1858,  1887,  1907,  1915 
Marlatt  V.  Warwick,  18  N.  J.  Eq.  108  332 
Marlet  v.  Hinman,  77  Wis.  136  504,  505 
Marlin  v.   Sawyer    (Tenn.),    57    S.   W. 

416  1864,  1868,  1871 

Marling  v.  Jones,  138  Wis.  82  481a, 

791,  956,  956a,  961 
V.  Milwaukee  Realty  Co.,   127  Wis. 

363  540,  896 

V.  Nommensen,  127  Wis.  363 

791,  820,  956 
V.  Robrecht,  13  W.  Va.  440  1611 

Marlow  v.   Barlew,  S3   Cal.  456 

112,  113,  1440 
V.  Johnson,  31  Miss.  128  463 

Marlowe  v.  Benagh,  60  Ala.   323  1720 

Marmon  v.   Marmon,  47   Iowa  121  103 

Marple   v.    Marple,    63    Kans.    426  605 

Marquam  v.  Ross,  47  Ore.  374 

162,  1614a,  1635 
Marquat  v.   Marquat,  7  How.   Pr.    (N. 

Y.)   417  ^      '  164 

Marr  v.  Lewis,  31  Ark.  203  728 

Marriott  v.  Givens,  8  Ala.  694 

1322,  1384,  1443,  1773 
V.  Handy,  8  Gill   (Md.)   31  972 

Marryat  v.  Marryat,  28  Beav.   224         1225 
Marselis  v.    Van   Riper,   55    N.   J.   Eq. 
,618  ^1574 

Marsh  v.  Austin,  1  Allen   (Mass.)   235 

393,  701,  1387 
V.  Hubbard,  50  Tex.  203 

1868,  1876,  1883 
V.  Lee,  2  Vent.  337  1082 

V.  Marsh,    74   Ala.    418  335 

V.  Morton,   75  111.   621   1841,   1923,   1924 
V.  Nelson,   101   Pa.    St.    57  589 

V.  Pike,  10  Paige  (N.  Y.)   595  740,  741, 
751,    752,   755,   768,    1380,   1713 
V.  Ramsey,  57  S.  Car.   121  460 

V.  Rice,  1  N.  H.   167  824,  874e 

V.  Ridgway,    18    Abb.    Pr.    (N.    Y.) 

262  1612,  1672 

V.  Russell,   66   N.   Y.   288  1677 

V.  Sheriff  (Md.),  14  Atl.  664  1668,  1670 
v.  Smith,  18  N.  H.  366  1294 

V.  Wells,   89   III.  App.   485  1373 

Marshall,  In  re,  53  App.  Div.   (N.  Y.) 

136  1709a 

Marshall  v.  Billingsly,  7  Ind.  250  827a 

V.  Blass,   82    Mich.    518  630 

V.  Davies,  78  N.  Y.  414  741, 

768,  955,  1719 

.V.  Davies,    16   Hun    (N.    Y.)    606       358 

V.  Dunham,  66  Maine   539  554 

V.  Fisk,   6  Mass.   24  474 

V.  Hadley,   50  N.  J.  Eq.   547  43 

V.  Hill,  246  Mo.   1  574 

V.  Hodgkins,  99  Ga.  592  244,  463 

V.  Kraak,  23  App.  Gas.  (D.  C.)  129  1774 


GENERAL   TABLE    OF    CASES 


1073 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Marshall 

V.  Livermore      Spring     Water     Co. 

(Cal.),  5  Pac.  101  1609 

V.  Marshall,  86  Ala.  383  1424 

V.  Maury,   2   111.   231  1333 

V.  Moore,  36  111.  321  1621 

V.  Old,   14  Colo.   App.  32  1189 

V.  Pinkham,    52    Wis.    S72  813 

V.  Porter,  31  W.  Va.  330  988a 

V.  Reynolds,    12   N.   Y.    S.    19  1490 

V.  Roberts,    18    Minn.    405  582 

V.  Shiff,    130   Ala.    545  841 

V.  Stewart,    17   Ohio   356  244,  246, 

264,   311,  335,   1046 
■V.  Stewart,    65    Ind.    243  1334 

V.  Thompson,  39  Minn.  137  302,  340,  870 
V.  United  States  Trust  Co.,  93  App. 

Div.    (N.   Y.)    252  1654 

V.  Williams,  21    Ore.   268  311,   321, 

338,  711,  1095 

V.  Wing,  50  Maine  62  901a,  902 

V.  Wood,  5  Vt.  250  848,  1361 

Marshall  &c.   Bank  v.   Cady,   76   Minn. 

112  1521,   1522,   1661 

Marston  v.  Brackett,  9  N.  H.  336  603,  624 
V.  Brittenham,  76  111.  611  500,  1821 

V.  Marston,   45    Maine  412 

951,  1227,  1619,  1654 
V.  White,  91  Cal.  37  1616 

V.  Williams,  45  Minn.   116  253,  511,  513 
V.  Yaites    (Tex.),   66   S.   W.   867 

1821     1837 

Martel  v.  Somers,  26  Tex.  551  '      546 

Martendale  v.  Follet,  1  N.  H.  95  94 

Martens  v.  Gilson,  13  Nev.  489  1720 

Martin   v.   Abbott,    72    Nebr.    89  583 

V.  Adams  Brick  Co.,  180  Ind.   181    1579 

V.  Allen,  67  Kans.   758  250,  296 

V.  Alter,  42  Ohio  St.  94         46,  62,  1769 

V.  Baldwin,   30   Minn.    537        1743,    1839 

V.  Bank,   13   Ohio  250  1606 

V.  Barth,   4   Colo.   App.   346  1849 

V.  Beatty,   54  III.    100  147,  681 

V.  Becker    (Cal.),   146  Pac.  665 

1220,  122Sb 

V.  Bott,    17  Ind.   App.   444  901 

V.  Bowen,  51  N.  J.   Eq.  452 

186,  187,  460,  607,  610 
V.  Bowker,  19  Vt.  526  1191,  1195,  1198 
V.  Carter,   90  Ala.    96  701 

V.  Cauble,    72    Ind.    67  552,    573 

V.  Central  L.  &c.  Co.,  78  Iowa  504 

604,   904,  967 
V.  Clover,  17  N.  Y.  S.  638  1179 

V.  Drake,    10    Ohio    Dec.    (Reprint) 

77  835a 

V.  Eagle   Development  Co.,  41    Ore. 

448  538,  574 

V.  Fowler,   51    S.    Car.   164  990 

V.  Fridley,  23   Minn.    13 

715,   1075,  1395,  1436 
V.  Franklin  F.  Ins.  Co.,  38  N.  J.  L. 

140  408,  408a 

V.  Goldsborough  (Md.),  25  Atl.  420  913 
V.  Gray,   142  U.  S.  236  1674 

V.  Hall,  30  Ky.   L.   1110  586 

V.  Harrison,    2   Tex.    456  1359 

V.  Humphrey,    58   Nebr.   414       741,   748 
V.  Jackson,  27  Pa.  St.  504  589,  591,  667, 
703,  710,   1194,   1211,  1211a,  1355 
V.  Jones,   15   Iowa  240  1546 

V.  Jones,   59  Mo.   181  1805 

V.  Jones,    62    Mo.    23  _,       1815 

V.  Kelly,    59    Miss.    652  874a,    1887 

V.  Kester,  49  W.  Va.  647  1801a 

V.  Kirkpatrick,   149   N.   Car.^400^_  ^^^^^ 

V.  Kitchen,    195    Mo.    477  66a.    489  I 

68 — Jones  Mtg. — Vol.  III. 


Martin 

V.  Knox,    117    Minn.    428  468 

V.  Land    Mtg.    Bank,    5    Tex.    Civ. 

App.    167  653 

V.  Lennon,   19   Minn.  67  730 

V.  McNeely,  101  N.  Car.  634 

1671,   1876a,   1879 
V.  McReynolds,  6  Mich.  70         704,  817, 
1370,  1377,  1382,  1384 
V.  Martin,    123   Ala.    191  258,    265, 

267    275    329 
V.  Martin,  164  111.  640  '         '  204 

V.  Martin   (Iowa),  94  N.  W.  493       703 
V.  Martin,  16  B.  Mon.   (Ky.)   8  332 

V.  Martin,   146  Mass.  517  850,  1120 

V.  Martin,   Ohio   Prob.    1  835a 

V.  Moore,  3  App.  Div.  (N.  Y.)  416 

1373 
v.  Morris,  62  Wis.  418  1413 

V.  Mowlin,  2   Burr.   969,  11 

V.  Neblett,    86    Tenn.    383  576,  583 

V.  Nixon,   92    Mo.    26 

97,  162,  167,  168,  464 
V.  Noble,  29  Ind.  216  1395,  1396,  1420 
V.  O'Bannon,  35  Ark.   62 

190,  .'.01,   495,    1414 
V.  Paxson,   66   Mo.   260 

88,   1780,   1821,   1827,   1863 

V.  Pond,  30  Fed.  15  241,  244, 

246,  331,   1396,   1444,   1716 

V.   Poole,   36    App.    D.    C.   281  603 

V.  Ratcliff,    101    Mo.   254 

1106,  1519,  1549 
V.  Reed,   30    Ind.    218 

813,  826,  1372,  1734 
V.  Righter,    10   N.   J.    Eq.    510  683 

V.  Sale,    Bailey    Eq.    (S.    Car.)    1 

523    538 
V.  Smith,   124  Mass.   Ill  700!  919 

V.  Somerville  Water  Power  Co.,  27 

How.    Pr.    (N.    Y.)    161  1320 

V.  Swofford,  59  Miss.  328    713,  714,  1915 
V.  Tradesmen's  Ins.  Co.,  101  N.  Y. 

498  1492a 

V.  Vandeveer,   41   Ohio  St.  437  468 

V.  Walker,   94  Ga.   477  874b 

V.  Walker,    102    Ga.    72  913 

V.  Ward,    60   Ark.    510 

1047,    1323,    1443,    1724,    1773 

V.  Whisler,   62   Iowa  416  901a 

Martindale    v.    Burch,    57    Iowa    591        814 

V.  Parsons,  98  Ind.  174  575,  752 

V.  Smith,  I.  Q.  B.  (Ad.  &  E.  N.  S.) 

389  8S6 

Martineau     v.    McCoUum,      4      Chand. 
(Wis.)    153 

744,  814,  817,  834,  842,  904,  1487 
Martinet  v.   Duff,    178   111.   App.    199 

293,  335,   1093 
Martinez   v.    Lindsey,    91    Ala.    334 

463,  826,  1789,  1876a 

Martin's  Appeal,  97  Pa.   St.  85  982 

Marts   V.    Cumberland    Mut.    Fire    Ins. 

Co.,  44  N.  J.  L.  478  422 

Martsolf   v.    Barnwell,    15    Kans.    612 
Marvel  v.   Cobb,    200    Mass.   293 

1921,  1922 
Marvin      v.      Chambers,      12      Blatchf. 
(Ind.)    495  612 

V.  Prentice,   49    How.   Pr.    (N.    Y.) 

385  266,  342,  1095 

V.  Titsworth,   10  Wis.  320     62,  241,  281 
V.  Vedder,    5    Cow.    (N.    Y.)    671       944 
Marx  V.   Bellel,   114  Mich.   631  113 

V.  Clisby,  126  Ala.  107  542 

V.  Jordan,   84  Miss.   334  488,  491 

V.  Lodge,    157  Ala.   107 

\396.  1414,  145S,   1464 


1074 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Marx  _„^    ___ 

V.  Marx,  51  Ala.  222  772,  777 

V.  Smith,   111   Mich.   125         1675a,  1857 
Maryland  v.   Northern   Central   R.   Co., 

18    Md.    193  4S2a 

Maryland  Land  &  Bldg.  Soc.  V.  Smith, 

41    Md.   516  1614,  1866 

Maryland  &c.  Coal  &c.  Co.  v.  Wingert, 

8  Gill   (Md.)    170  935 

Maryott  v.  Renton,  21  N.  J.  Eq.  381     1513 
Mascarel  v.   Raffour,   51    Cal.   242  1463 

Mashburn  v.   Dannenberg  Co.,   117  Ga. 

567  1899a 

Masltrey  v.  Johnson,  122  La.  791  297a 

Maslin  v.  Marshall,  94  Md.  480 

826,  1786,  1787 
Mason  v.   Ainsworth,   58   III.    163  807, 

813,  817,   1788,   1789 
V.  American  Mtg.  Co.,  124  Ala.  347 

1674,    1876,    1922 

V.  Anthony,    3    Abb.    Dec.    (N.   Y.) 

207  845 

V.  Barnard,  36   Mo.   384  75 

V.  Beach,  55  Wis.  607  961,  983 

V.  Black,  87  Mo.  329  574,  582 

V.  Callender.   2    Minn.    350  651 

V.  Daily    (N.   J.    Eq.),  44  Atl.   839    534 
V.  Daly,    117   Mass.    403  624,   968 

V.  Davis,    11    N.    H.    383  824 

V.  Fichner,   120  Minn.   185  257 

V.  Goodnow,  41  Minn.  9  356, 

1743,  1841,  1857 
V.  Hearne,  45   N.   Car.  88  244,  246 

V.  Johnson,  47   Md.   347  115 

V.  Lenderoth,  88  App.  Div.   (N.  Y.) 

38  777 

V.  Lord,   40   N.    Y.   476   644,   842,    1494 
V.  Luce,   116  Cal.   232  1207 

V.  Mason,  67  Maine  546  668,  1298 

V.  Merrill,   129  111.   503  65 

V.  Moody,  26  Miss.   184  60,  267 

V.  Mullahy,  145  111.  383  547,  591 

V.  N.  W.  Ins.  Co.,  106  U.  S.  163  1051a 
V.  Osgood,   64  N.  Car.  467  1608 

V.  Payne,  Walk.    (Mich.)   459 

574,  1621,  1625 
V.  Philbrook,  69  Maine  57  525,  734 
V.  Pierce,   142   111.   331  644,  951 

V.  Wait,  5  111.    127  1646 

V.  Westoby,    32    Ch.    D.    206  1519 

V.  York  &c.   R.   Co.,   52   Maine  82 

787,    1385,  1789 
Mason  &c.  Co.  v.  Metcalfe  Mfg.  Co.,  19 

Ky.   L.    1864  127 

Massachusetts   Hospital   L.   Ins.    Co.  v. 
Wilson,    10  Mete.    (Mass.)    126 

773,  774,  775,  777 
Massachusetts   L.   &c.   Co.   v.   Moulton, 

81   Iowa   155  736a 

Massachusetts    Mut.     L.     Ins.     Co.     v. 
Boggs,    121   111.    119  642a 

V.  Chicago  &c.  R.  Co.,  13  Fed.  857 

1397 
Massaker    v.    Mackerley,  9    N.    J.    Eq. 

440  956,    1190,    1489 

Massengale  v.   Pounds,   108   Ga.   762       906 

Massey    v.    Citizens'    Bldg.    Assn.,    22 

Kans.    624  134,  638 

V.  Hubbard,  18  Fla.  688  586 

V.  Papin,  24  How.    (U.   S.)    362 

136,    138,  679 
V.  Westcott.   40  111.   160  465 

V.  Young,   73    Mo.   260  1652 

Massie    v.    Greenhow,    2    Patt.    &    H. 
(Va.)    255  573 

V.  Mann,    17    Iowa    131  881a 

V.  Sharpe,  13  Iowa  542     606,  1699,  1700 
V.  Watts,  6  Cranch   (U.   S.)    148     1774a 


Massie 

V.  Wilson,  16  Iowa  390 

1620,    1626,    1680,  1812 

Masson  v.   Saloy,   12  La.  Ann.   776         583 

Mast  V.  Wells,  110  Iowa  128  1335 

Masten  v.   Olcott,   101   N.  Y.   152  1575 

Master  v.   Miller,   1   Anstr.  225  90 

Masters  v.  Clark,  89  Ark.  191  136,  138 

V.    Fempleton,   92   Ind.    447  1439 

Masterson      v.      Burnett      (Tex.      Civ. 

App.),  37  S.  W.  987  192 

V.  Burnett,  27  Tex.  Civ.  App.  370  470 

V.  Cohen,  46  Tex.  520  196 

V.  Crosby   (Tex.  Civ.  App.),   152   S. 

W.  173  557 

V.  Pullen,    62    Ala.    145  190 

V.  West-End  Narrow-Gauge  R.    Co., 
5   Mo.   App.    64 

459,  587,  590,  591,  593 
Masury  v.  Southworth,  9  Ohio  St.  340 

400 
M.   A.    Sweeney    Co.    v.   Fry,    151    Ind. 

178  907 

Matcalm  v.   Smith,  6  McLean    (U.   S.) 

416  1395 

Matchett  v.  Knisely,  27  Ind.  App.  664 

294,  604a,  869 
Matesl<ey  v.    Feldman,    75    Wis.    103 

586,  597 
Matheney  v.  Sandford,  26  W.  Va.   386 

274,    319,    326,   328,  329 

Mather  v.   Clark,   1   Watts   (Pa.)    491     1328 

V.  Darst,    13    S.    Dak.    75  1440 

V.  Fraser,  2  K.  &  J.  536       181,  437,  448 

V.  Jarel,  33   Fed.   366  500 

V.  Jenswold,   72    Iowa   550  874f 

Mathes    v.    Cover,    43    Iowa    512  1654 

Matheson  v.   Rogers,   84   S.   Car.   458 

1602,  1606 
V.  Thompson,  20  Fla.  790       1406,  1447a 
Mathew  v.    Blackmore,   1   H.   &  N.   762 

1225 
Mathews  v.   Aikin,   1   N.   Y;  595 

525,    537,  1433 
V.  Damainville,    100    App.    Div.    (N. 

Y.)    311  163,  164,  523 

V.  Heyward,  2   S.   Car.  239 

542,  835b,  842 
V.  Jones,    47    Nebr.   616 

834,  856,  870,  966 
V.  Leaman,   24  Ohio  St.   615 

311  322  335 
V.  Lecompte,  24  Mo.  545  1898,  i898a 
V.  Light,    40    Maine    394  71 

V.  Sheldon,   53   Ala.    136  117 

v.  Toogood,    23    Nebr.    536  650,  653 

Mathewson   v.   Western  Assur.    Co.,   4 

L.  Can.  Jur.  57  419 

Mathie  v.  Edwards,  2  Coll.  465  1829 

Mathieson  v.   Clark,  25   L.  J.   Ch.    (N. 

S.)    29  1928 

Mathwig   V.    Mann,   96   Wis.    213     487,  609 
Matlack  v.  James,  13  N.  J.  Eq.   126       119 
v.  Shaffer,    51    Kans.    208  602 

Matlock  V.   Matlock,   5   Ind.  403  119 

Matney  v.  Williams,  28  Ky.  L.  494 

1053,  1151a 

Matson  v.  Capelle,  62  Mo.  235  630 

V.  Melchor,   42    Mich.    477  556 

v.  Swift,   5  Jur.  645  533,  890 

Matt  V.   Matt,   156  Iowa   503     71,    101,  524 

Mattel  V.   Conant,    156    Mass.    418 

1928,   1929,    1940 

Matteson   v.    Blackmer,    46    Mich.    393     547 

V.  Ellsworth,    33    Vkis.    488  926a 

V.  Matteson,    55    Wis.    450  1466 

V.  Morris,    40    Mich.    52 

1455,   1487,   1490 


GENERAL   TABLE    OF    CASES 


1075 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Matteson 

V.  Smith,  61  Nebr.  761  87 

V.  Thomas,    41    111.    110  874b,  855, 

1333,  1620,  1621,  1624,  1631 
Mattfeld  v.   Huntington,    17   Tex.    Civ. 

App.  716  510,  526,  589 

Matthews,  In  re,  109  Fed.  603  609 

Matthews    v.     Damainville,     43      Misc. 
(N.    Y.)    546  163,    476,    523,  608 

V.  Daniels    (Ark.),  21   S.   W.  469     1883 
V.  Demerritt,    22    Maine    312  586 

V.  Duryee,  45  Barb.    (N.  Y.)   69 

866,    1693,    1940 
V.  Everitt,   23   N.  J.   Eq.   473  522 

V.  Fidelity   Trust   Co.,   52   Fed.    687 

874,   881 
V.  Goodday,  8  Jur.  (N.  S.)  90  179 

V.  Hunter,   67   Mo.   293  119 

V.  Lindsay,  20  Fla.  962       892,  893,  899 
V.  Nefsy,    13   Wyo.   458  786,   798 

V.  Porter,   16  Fla.  466 

279a,  291,  329,  335 
V.  Preston,  6   Rich.   Eq.    (S.   Car.) 

307  771,  1522 

V.  Sheehan,  69  N.  Y.  585  272,  279 

V.  Skinner,  62  Mo.  329  134 

V.  Towell   (Tex.  Civ.  App.),  138  S. 

W.    169  924,  942 

V.  Wallwyn,  4  Ves.   118  1487 

V.  Warner,   112-  U.    S.   600 

663,   817,    1447a 
V.  Warner,    33    Fed.    369  838,    845 

Mathias  v.   Leathers,  99  Iowa   18  94 

Matthie  v.   Edwards,  2  Coll.  465  1864,  1906 
Mattison  v.   Marks,   31   Mich.   421  1086 

Mattlage  v.   Mulherin,  106  Ga.  834  524 

Matz  v.  Arick,  76  Conn.  388  1600a 

Matzen  v.   ShaeiTer,  65  Cal.  81  865a 

Matzon  v.   Griffin,   78  111.  477 

433,    436c,   453,    631 
Maul  V.  Eider,  59  Pa.   St.   167 

523,    541,    546,    548,   552 
Maulden  v.  Armistead,  14  Ala.  702 

151,  1790 

Mauldin  v.  Armistead,   14  Ala.   702  151 

Maule   V.    Beaufort,    1    Russ.    349  1406 

V.  Weaver,    7   Pa.    St.    329  758 

Maulsby  v.  Barker,  3  Mackey   (D.   C.) 
.      165  1824,    1838 

Maupai  v.   Jackson,   64   Misc.    (N.   Y.) 

407  136 

I'aupin  V.   Emmons,  47  Mo.   304 

253,  254,  544,  545,  548,  580 
Maus  V.  McKellip,  38  Md.  231 

78a,   366,    1606c 
Maverick  v.  Bohemian  Club   (Tex.),  36 

S.  W.   147  509 

Mavrich  v.  Grier,  3  Nev.  52 

1397,   1421,   1424 
Maxcy  v.  New  Hampshire  Ins.  Co.,  54 

Minn.   272  408a,  468 

Maxey   v.    Wise,    25    Ind.    1  521a 

Maxfield  v.    Burton,    17   L.    R.    Eq.    15 

552,    560 

V.  Hoecker,  49   Hun    (N.   Y.)    605     249 

V.  Patchen,    29    111.    39  252,    293, 

338,  342a,  514 

V.  Willey,  46  Mich.  252     680,  713,  1134 

Max    Meadows    Land    &c.    Co.    v.    Mc- 

Gavock,    96   Va.    131  1362 

Maxon  v.   Gray,   14  E.   I.   641  136 

Maxwell  v.   Brooks,   54   Ind.   98  522 

V.  Davis    Trust     Co.,     69     W.     Va. 

276  1232 

V.  Hartmann,    50   Wis.    660       504,    613, 

672,    703,    1211,    1211a 

V.  Herzfeld,   149  Ala.  67  265 

V.  Hewey,  111  Maine  62     84,  788,  1297 


Maxwell 

v.  Home  L.  Ins.  Co.,  57  Nebr.  207 

1215     1223 
V.  Mountacute,  Prec.  Ch.   526     284,  321 
V.  Newton,    65    Wis.    261        1670,    1674, 
1827,  1839,  1857,  1876,  1882,  1905, 
1915 
V.  Stuart,   99  Tenn.  409  519 

V.  Wilmington  Dental  Mfg.  Co.,  77 

Fed.  938  149,  155 

May,  In  re,  218  Pa.  64  749,  768 

May  V.   Borel,   12   Cal.   91  538,   560 

V.  Cummings,  21  N.  Dak.  281 

848,  856,   1189 
V.  Findley   (Ala.),  66  So.  463  1070 

V.  Fletcher,  40  Ind.  575  1202,  1421 

V.  Flint,    54   Ark.    573  642 

V.  Folsom,    113    Ala.    198  634 

V.  Gates,  137  Mass.  389  351,  1063 

V.  Hatcher,    130  Cal.   627  1612,    1670 

V.  LeClaire,  11  Wall.    (U.   S.)   217 

342d,  560,  1060a 
V.  Lewis,  22  Ala.   646  208 

V.  May,    158    111.    209  293,    335 

V.  May,   150  Ky.   522  1454 

V.  May,  11  Paige  (N.  Y.)  201 

1633,  1639,  1669,  1676 
V.  Mode,  142  Mo.  App.  656  609 

V.  New  Orleans,  44  La.  Am.  444  119 
V.  Rawson,  21  Ga.  461  1331 

V.  Shepherd,  1  Mackey  (D.  C.)  430 

1871 
V.  Sturdivant,  75  Iowa  116  594,  597 
V.  Wilkinson,  76  Ala.   543  205 

Maybin    v.     Kirby,    4    Rich.    Eq.     (S. 

Car.)    105  552,   842 

Mayburry    v.    Brien,    15    Pet.    (U.    S.) 

21  469,  470 

Mayer  v.  Adrian,  77  N.  Car.  83  1903 

V.  Coley,  80  Ga.  207  1447a 

v.  Farmers  Bank,  44  Iowa  212  13,  1051 
V.  Grottendick,  68  Ind.  1  382,  384,  924 
V.  Jones,    132    App.    Div.    (N.    Y.) 

106  1599,  1613 

V.  McLaughlin,  80  N.  J.  Eq.  342  956 
V.  Margolies,  47  Misc.  (N.  Y.)  24  1445 
V.  Myers,    129    Ind.    366  487a 

V.  Salisbury,    1    Barb.    Ch.    (N.   Y.) 

546  1708 

V.  Wick,   15  -Ohio  St.   548       1608,    1633 

Mayes  v.  Hendry,   33  Ark.   240  206 

V.  Robinson,    93    Mo.    114  817 

Mayfield,  In  re,  17  Mo.  App.  684  1771 

V.  Turner,   180  111.   332  542,   573 

V.  Wright,   107  Ky.  530  670,  1521,  1530 

Mayhall  v.   Eppinger,   137  Cal.   5 

1772,   1773,   1780 
Mayham  v.   Coombs,   14   Ohio  428 

464,    465,    504,    539 

Mayhew  v.  Crickett,  2  Swanst.  (Tenn.) 

185  883,    1068 

V.  Hardesty,    8   Md.    479  785 

Maynard  v.  Davis,  127  Mich.  571  460 

V.  Hunt,  5  Pick.   (Mass.)  240     889,  891, 

892,  901a,  972,  1298,  1304 

V.  Maynard,   10  Mass.   456  501 

V.  Pereault,  30  Mich.    160  1342 

Mayne  v.  Jones,  34  Cal.  483  583 

Maynes  v.   Moore,  16  Ind.   116  1684 

Mayo  V.   Cartwright,   30  Ark.   407  604 

V.  Fletcher,    14   Pick.    (Mass.)    525 

667,  670,  671,  771 
V.  Giles,  1   Munf.    (Va.)    533  842 

V.  Hughes,    51    Fla.    495  622,    1490 

V.  Leggett,    96   N.    Car.    237  586 

V.  Merrick,   127  Mass.   511  819 

V.  Stanton,   137  N.   Car.   670  664 


1076 


GENEEAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Mayo 

V.  Tomkies,    6    Munf.    (Va.)    520 

1396,  1414.  1418,  1609 
Mayor  v.   Williams,   6   Md.   235  552 

Mayor  &c.  v.   United   R.   &c.   Co.,   108 

Md.  64  960a 

Mays    V.    Fritton,    20    Wall.     (U.    S.) 

414  1232 

V.  Pryce,  95  Mo.  603  500 

V.  Redman,  134  Ga.  870  557 

v.  Sanders  (Tex.  Civ.  App.),  36  S. 

W.  108  195 

May's    Estate,    218    Pa.    64  769 

Maze   V.    Burke,    12    Phila.    (Pa.)    335 

463,  608 

Meacham  v.  Steele,  93  III.   135       462,  467, 

530,  723,  849,  982,  1072,  1829,  1857 

Mead  v.  Brunnemer,  42  Hun  656  1636 

V.  Gallatin,   151   Fed.    1006  557 

V.  Hammond,     107    App.    Div.     (N. 

Y.)    575  606 

V.  Leavitt,   59  N.  H.  476  1487 

V.  McLaughlin,  42  Mo.  198  1871 

V.  N.  Y.  Housatonic  &c.  R.  Co.,  45 

Conn.  199  124c,  463,  466,  538,  1444 
V.  Orrery,    3    Atk.    244  667,    670 

V.  Peabody,   183   111.   126 

743,  743a,  1620,  1625 
V.  Randolph,    8  Tex.    191  316 

V.  York,   6   N.   Y.   449 

927a,  943,  944,  947 
Meade  v.  Gilfoyle,  64  Wis.  18  586 

V.  Thompson,  Walk.   (Miss.)  450        467 
Meaden  v.  Sealey,  6  Hare  620  1519 

Meader  v.   White,  66  Maine  90  623 

Meador  v.  Johnson,  27  Okla.  544 

1353a,  1821,  1857,  1859,  1895 
V.  Meador,   3   Heisk.    (Tenn.)    562 

179,  185 
Meadow  v.   Wise,   41   Ark.   285  701 

Meadows    v.     Hawkeye    Ins.     Co.,    62 

Iowa   387  424a 

Meads  v.   Hutchinson,   111   Mo.   620 

113,  1225a,  1654 
Meagher  v.  Hayes,  152  Mass.  228 

147,  428,  431,  433,  436,  439 
Meaher    v.    Howes    (Maine),    10    Atl. 

460  1095 

Mealey  v.  Howard,  79  N.  J.   Eq.  93       335 

Means  v.  Anderson,   19  R.   I.   118         1070 

V.  Montgomery,  23  Fed.  421  62 

V.  Rosevear,   42   Kans.    377 

1670,  1675,  1915 
Meath  v.  Porter,  9  Heisk.  (Tenn.)  224  1909 
Mebane  v.  Mebane,  80  N.  Car.  34 

1424,  1586,  1608,  1637 
Mechanics'  Bank,  In  re,  156  App.  Div. 

(N.   Y.)    343  309 

Mechanics'  Bank  v.  Bank  of  Niagara, 
9   Wend.    (N.    Y.)    410  822a,    1701 

V.  Godwin,  5  N.  J.  Eq.  334  120 

Mechanics'  Bldg.  Assn.  v.  Ferguson, 
29    La.    Ann.    548  814,   966,    1008 

V.  Stevens,  5  Duer  (N.  Y.)   676         134 
V.  Whitacre,    92    Ind.    547  519 

Mechanics'  Bldg.  &c.  Assn.,  In  re,  202 

Pa.  589  131 

Mechanics'    Realty    &c.     Co.    v.    Leva 

(Ga.  App.),  84  S.  E.  222  1459 

Mechanics^  Sav.  Bank  v.  Golf,  13  R.  L 

516  760a,   762 

Mechanics'  Soc,  In  re,   31   La.  Ann. 

627  124 

Mechanics'  &c.  Bank  v.  Bergen  Heights 
Realty  Corp.,  137  App.  Div.  (N.  Y.) 
45  436a 

v.  Harris  Lumber  Co.,  103  Ark.  283  130 


Meckel   Bros.   Co.    v.   DeWitt,  23   Ohio 

Cir.  Ct.  174  497 

Meddis  v.   Fenly,  98  Ky.   432  1611a 

Medley   v.    Elliott,    62    111.    532      703,    776, 

804,    838,    839,    955,    1200,    1202,    1211, 

1211a,    1404,    1414 

V.  Mask,  4  Ired.  Eq.  (N.  Car.)  339  1061 

Medsker  v.  Parker  70  Ind.  509  1629 

V.  Swaney,  45  Mo.  273  1881,   1917 

Mee  V.  Benedict,  98  Mich.  260  486,  511,  523 

Meech  v.  Ensign,  49  Conn.   191 

755,  7SSa,  762 
V.  Lee,   82  Mich.   274  626 

Meecham  v.  Steele,  23  111.   135  1620 

Meehan  v.   Blodgett,  86  Wis.   511 

1670,  1674 
V.  Blodgett,  91  Wis.  63  1663a,  1666 
V.  First    Nat.    Bank,    44    Nebr.    213 

762,   1220,    1223,   1434,   1709a 
V.  Forrester,  52  N.  Y.  277 

265,  309,  339,  341,  1060 
v.  Williams,   48   Pa.    St.    238     590,    591 
Meeker  v.   Evans,  25  III.   322  1673 

V.  Hill,  23   Conn.    574  651 

V.  Shuster,  115  Cal.  xvii  288 

V.  Warren,  66  N.  J.  Eq.   146       260,  264 
Meeker    County    Bank    v.    Young,    51 

Minn.  254  817,  820c,  824 

Meem  v.    Dulaney,   88  Va.   674  636 

Meers  v.   Stevens,   106  111.   549  642a 

Meetz   V.    Mohr,    141    Cal.    667  1804 

Megary  v.    Funtis,    5    Sandf.    (N.    Y.) 

376  964 

Meggison  v.   Foster,   7  Jur.   546  179 

Meherin  v.  Oaks,  67  Cal.  57  515 

Mehlhop  V.  Pettibone,  54  Wis.  656  627 
Mehrhoff  v.  Diffenbacher,  4  Ind.  App. 

447  1334  ■ 

Meier  v.  Blume,  80  Mo.  179     547,  548,  560 

v.  Hilton,    257    111.    174  1151a 

V.  Kelly,   22    Ore.    136  464,    1193 

V.  Meier,  105  Mo.  411  1054,  1180,  1624, 

1674,  1846,  1865,  1922 

Meighen  v.  King,  31  Minn.  115       37,  342c 

Meiggs  V.   Willis,   8   N.   Y.   Civ.    Proc. 

125  1663 

Meigs  V.   Bunting,    141   Pa.    St.   233       467 
V.  McFarlan,  72  Mich.   194 

172,  334,  1107,  1113 
V.  Willis,  66  How.  Pr.  (N.  Y.)  466  1440 
Meily  V.   Wood,   71   Pa.   St.  488  119 

Meisner  v.   Taylor,    56  Tex.    Civ.   App. 

187  1895 

Meitzler  v.  Todd,  12  Ind.  App.  381  1198 
Meixel  v.  Meixel,  146  N.  Y.  S.  587  164 
Meldon   v.    Devlin,    'I   App.    Div.    (N. 

Y.)    146  83Sb 

Melendy  v.   Keen,  89   III.  395  845 

Meley  v.  Collins,  41   Cal.  663  ?? 

Melick  V.  Melick,  17  N.  J.  Eq.   156     1436a 
V.  Pidcock,   44    N.   J.    Eq.    525  1663 

Mell  V.  Moony,  30  Ga.  413  1490 

Mellen  v.  Garrett,  25  Idaho  102  1374 

V.  Whipple,     1     Gray     (Mass.)     317 

761a,   761c,    761d 
Mellerst  v.  Keen,  27  Beav.  236  1823 

Mellick  v.  Mellick,  47  N.  J.  Eq.  86  838 
Mellish  V.   Robertson,   25   Vt.    603  1060 

Mellison  v.  Allen,  30  Kans.  382  177 

Mellon   V.    Lemmon,    111    Pa.    St.    56 

242,  774 
Mellon's  Appeal,  32  Pa.  St.  121  509,  527 
Mellor  v.  Porter,  25  Ch.  Div.  158  .  179 
Melms  V.   Pabst  Brewing  Co.,  93  Wis. 

153  560 

Melsheimer  v.  McKnight,  92  Miss.  386  1778 
Melton  v.  Coffelt,  59  Ind.  310  209 


GENEEAL   TABLE   OE    CASES 


1077 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Melton 

V.  Turner,   38  Tex.   81  510 

Melvin  v.  Fellows,  33  N.  H.  401 

71,   350,  380 
Melze-Alderton  Shoe  Co.  v.  First  State 

Sav.    Bank,    171    Mich.   26  1447a 

Memphis  &c.  R.  Co.  v.  Dow,  120  U.  S. 
287  126b,  877 

V.  Dow,  19  Fed.  388  124,  126b 

V.  Railroad  Comrs.,   112  U.   S.   609 

161,    161a 
Menage  v.  Burke,  43   Minn.   211  63 

Menard   v.    Crowe,    20    Minn.    448 

1845,    1904,    1922 
Mendelsohn  v.  Armstrong,  52  La.  Ann. 

1300  574,   576 

Mendenhall  v.   Hall,   134   U.    S.   559 

680,  1440 
V.  Steckel,   47   Md.   453  97,   1503 

V.  West  Chester  &c.  R.   Co.,  36  Pa. 

St.    145  136 

Meng    V.     Houser,     13     Rich.     Eq.     (S. 

Car.)    210  1621 

Menger   v.    Ward,    87   Tex.    622  785 

Menges  v.  Oyster,  4  Watts.  &  S.  (Pa.) 

20  1355 

Meni  v.  Rathbone,  21  Ind.  454  458 

Menken  v.   Taylor,  4  Lea   (Tenn.)   445 

202,  204 
Mennde  v.   Delaire,  2   Desaus.   S.   Car. 

450  166 

Mentry  v.   Broadway  Bank  &c.   Co.,  20 

Cal.    App.    388  824,    835b,    842 

Mentzer    v.    Abbott,    20    Wash.    708        1710 
Menzel    v.   Hinton,   132   N.   Car.    660 

1204,   1793a 
Menzies    v.    Lightfoot,    L.    R.    11    Eq. 

459  365 

Mercantile       Co-operative       Bank       v. 

Brown,   96   Va.   614  505,   517,  519 

Mercantile    Exch.    Bank    v.    Taylor,    51 

Fla.  473  111 

Mercantile  Mut.  Ins.  Co.  v.   Calebs,  20 

N.   Y.    173  411 

Mercantile    Nat.    Bank    v.    Parsons,    54 

Minn.    56  574 

Mercantile    Trust    Co.    v.    Hensey,    21 
App.   D.   C.   38  1329 

V.  Lamoille      Valley      R.      Co.,      16 

Blatchf.  324  1384 

V.  Missouri,    K.    &    T.    R.    Co.,    41 

Fed.    8  1442,   1606c 

V.  Southern  &c.   Land  Co.,  86   Fed. 

711  ,  486 

V.  South    Park    Residence    Co.,    94 

Ky.    271  31,    1337 

V.  Texas  &c.   R.    Co„    51    Fed.    529     684 
Mercantile   Trust  &c.    Co.    v.    Pickerell, 

99   N.    Car.    417  991 

Merced  Bank  v.  Casaccia,  103  Cal.  641  1324 

V.  Rosenthal,    99    Cal.    39  375 

Mercer  v.   McPherson,   70  Kans.   617      1059 

V.  Morgan,    136   Ga.    632     292,   328,    600 

V.  Tift,    79   Ga.    174  90S 

V.  Watson,    1   Watts    (Pa.)    330  521a 

Merchant  v.  Woods,  27  Minn.  396 

989,    1799,    1898 
Merchants'  Bank  v.  Ballou,  98  Va.  112     538 
V.  Freeman,   15   Hun    (N.   Y.)    359     911 
V.  Petersburg    R.    Co.,    12    Phila. 

(Pa.)    482  159 

V.  Thomson,    55    N.   Y.    7        1413,    1420, 

1421,  1439,  1440,  1445,  1589,  1642, 

1643,  1645 

V.  Weill,    163    N.    Y.    486 

837,    842,    1709o 
Merchants'   BIdg.    &c.    Assn.   v.    Barber 
(N.   J.    Eq.),  30  Atl.   865  466 


Merchants'  Ex.   Nat,  Bank  v.   Commer- 
cial Warehouse  Co.,  49  N.  Y.  635       1494 
Merchants'   Fire   Ins.    Co.    v.    Grant,   2 

Edw.    Ch.    (N.    Y.)    544      .  105 

Merchants'    Ins.    Co.    V.    Hinman,    34 
Barb.    (N.    Y.)    410  171P 

V.  Marvin,    1   Paige    (N.  Y.)    557     1604 
Merchants'    Nat.    Bank   v.    Eastern    R. 
Co.,    124   Mass.    518  729 

V.  Greene,    150   Mass.   317  1443 

V.  Greenhood,    16   Mont.   395  625 

V.  Hall,   83   N.   Y.   338  384 

V.  Raymond,  27  Wis.  567         1466,  1718 
V.  Sevier,  14  Fed.  662  635 

V.  Stanton,   55   Minn.   211         436b,  439 
Merchants'  State  Bank  v.  Tufts,  14  N. 

Dak.    238  357,   365,    375,   511,    1079 

Merchants'    Union    Trust    Co.    v.    New 
Philadelphia    Graphite    Co.     (Del.),    83 
Atl.  520  774,  777,  1125 

Merchants'    &c.     Bank     v.     Dent,     102 
Miss.  455  94 

v.  Tillman,  106  Ga.  55  874d 

Merchants'  &c.  Bldg.  Assn.  v.  Scanlan, 

144  Ind.  11  66,  66a 

Merchants'  &c.  Loan  &c.  Assn.  v.  Jar- 
vis,,   92   Ky.    566  113 
Merchants'    &c.    Nat.    Bank    v.    Cum- 
mings.   149   N.   Y.   360                              883a 
V.  Myers,    74   N.    Car.    514                     633 
Merchants'  &c.   State  Bank  v.   Dawdy, 

230  III.   199    ,  586 

Merck  V.   American  &c.    Mortgage   Co., 

79   Ga.   213      642,   642b,   650,   1606,    1606a 

Meredith  v.  Lackey,  16  Ind.   1      1425,   1610 

V.  Salmon,   21   drat.    (Va.)    762  842 

v.  Wyse,    1   Molloy  2  1526 

Merest   V.    Murray,    14   L.   T.    (N.    S.) 

321  1801,    1803 

Meriam  v.  Brown,  128  Mass.  391  436 

Merick   v.    Hoppin,    118    Mass.    582  773 

Meriden   Sav.   Bank  v.   Home  Ins.   Co., 

50   Conn.    396  408,  408a,  413 

Meridian  Oil  Co.  v.  Randolph,  26  Okla. 

634  1533 

Meriwether  v.    Craig,    118   Ind.    301        1618 
Merket  v.    Smith,   33   Kans.    66  1635 

Merkle  v.   Beidleman,  30  App.   Div.   14  842 
Meroney    v.    Atlanta    Bldg.    &c.    Assn., 
116   N.    Car.   882  661,    1493 

V.  Atlanta  Loan  Assn.,  112  N.  Car. 

852  180S 

V.  Atlanta    Nat.    B.    &c.    Assn.,    112 

N.    Car.    842  657 

Merrell  V.  Ridgely,  62  Fla.  546  1606 

Merriam  v.  Bacon,  5  Mete.  (Mass.)  95     480 

V.  Barton,  14  Vt.  501         779,  1127,  1191 

v.  Goodlett,    36    Nebr.    384  1193 

V.  Goss,    139    Mass.    77 

1116,  1126,  1128,  1129 
V.  Harsen,    2    Barb.    Ch.     (N.    Y.) 

232  495 

V.  Merriam,  6  Cush.    (Mass.)    91 

1262,   1273,    1287 
V.  Miles,   54  Nebr.   566       735,   741,   742 
Merrick  v.  Boury,  4  Ohio  St.  60  928 

V.  Hulbert,    17   111.    App.    90  914 

v.  Putnam,    73    Minn.    240  1632 

V.  Wallace,  19  111.  486      490,  508,  517,  526 
Merrifield    v.    Baker,    9    Allen    (Mass.) 

29  417 

Merrihew  v.   Fort,   98  Fed.   899  244 

Merrill   v.    Bischoff,    3    App.    Div.    (N. 

Y.)    361  1373 

v.  Bullock,    105   Mass.   486  671 

V.  Chase,   3   Allen    (Mass.)    339 

886,  946,  947,  974 
».  Elliott,   55   111.   App.   34  349 


1078 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Merrill  ..,^ 

V.  Green,  55  N.  Y.  270  761 

V.  Hurley,  6  S.   Dak.   592  479,  814,  845 
V.  Ladendorf,    123   Wis.    140 

1640,   1641,   1670 
V.  Luce,  6  S.  Dak.  354 

479,  481,  484,  814 

V.  Eessler.  37  Minn.  82  511 

Merrills    v.    Swift,    18    Conn.    257      70,    84, 

343,  344,    346,   367,   502,   579 

Merrimack  County  Bank  v.   Brown,   12 

N.    H.    320  1682    1706 

Merriman  v.  Hyde,  9  Nebr.   113 

474,    527,    1395,    1396,    1406 

V.  Moore,  90  Pa.   St.   78   738,   743,   749, 

750,    758,    759,    760,    760a,    762 

V.  Schmitt,  211   III.  263       263,  575,  752 

Merrin  v.   Lewis,   90  111.   505 

1667,  1785,  1786 
Merrit  v.  Bowen,  7  Cow.  (N.  Y.)  13  702 
Merritt    v.    Bartholick,    36    N.    Y.    44 

44,    804,    805,    806,    1376,    1469a 
V.  Brown,  19  N.  J.  Eq.  286 

164a,    244,    262,    332 
V.  Cole,  9  Hun   (N.  Y.)   98  964 

V.  Daffin,    24    Fla.    320  1414 

V.  Gibson,   129   Ind.-  155 

1516.    1521,    1531a,    1536 
V.  Gouley,    12    N.    Y.    S.    132  1496 

V.  Harris,   102  Mass.   326  824,  836 

V.  Hosmer,   11   Gray    (Mass.)    276 

1063,    1072,    1120 
V.  Tudd,   14  Cal.    59  189,   190,    1449 

V.  Lambert,   7    Paige    (N.   Y.)    344      893 
V.  Niles,    25    111.    282  467 

V.  Northern    R.    Co.,    12    Barb.    (N. 

Y.)   605  591,  593 

V.  Phenix,   48  Ala.   87   1403,   1406,    1408 
V.  Simpson,    41    111.    391  102,    102b 

V.  Temple,    155    Ind.   497  501 

V.  Wells,    18   Ind.    171  1378 

Merriwether  v.  Craig,  118  Ind.  301  1334 
Merryman  v.    Blount,   79   Ark.    1 

1094,  1782,  1880 
Merselis  v.   Van   Riper,    55    N.   J.    Eq. 

618  1067 

Mersfelder  v.  Spring,  139  Cal.  593  1895 
Mershon    v.    Mershon,    9    Bush    (Ky.) 

633  683 

Mersman  v.  Werges,   112  U.   S.   139 

113,  353,  926a 
Mertens  v.  Wakefield,  35  Misc.  501  844 
Mertins  v.  Joliffe,  Amb.  311  559 

Mervey's  Appeal,   4   Pa.    St.   80  1328 

Mervin  v.   Lewis,  90  111.   505  1786 

Merwin  v.   Star  Fire  Ins.   Co.,  7  Hun 

(N.    Y.)     659  406,    406a 

Mertz's  Appeal   (Pa.).  7  Atl.  187  917 

Merz  V.  Mehner,  67  Wash.  135  1654,  1659 
Merzbach  v.  Hadley,   109  Cal.   614  1634 

Meserole  v.  Leary  (N.  J.),  23  Atl.  1074  99 
Mesick  v.  Sunderland,  6  Cal.  298  488,  523 
Meskimen  v.   Day,   35   Kans.  46  495 

Messer  v.  Messer,  58  N.  H.   375  119 

Messervey    v.    Barelli,    2    Hill    Eq.    (S. 

Car.)  567  538,  1620 

Messinger    v.     Foster,     115    App.     Div. 

(N.    Y.)    689  1053 

Messiter  v.   Wright,    16    Pick.    (Mass.) 

151  1067 

Messmore  v.  Huggard,  46  Mich.  558  630 
Mester  v.    Hauser,   94   111.   433  27 

Metcalf  V.   Barker,   187  U.   S.    165  1231 

V.  Scholey,  2   B.  &  P.   N.   R.  461       665 
Metcalfe    v.    Pulvertoft,    2    Ves.    &    B. 

200  1411 

Methodist  Episcopal  Church  v.  Fadden, 
8   N.    Dak.    162  1684 


Methodist  Episcopal  Church 

V.  Shulze,    61    Ind.    511  126 

Metropolis  Trust  &c.    Bank  v.   Barnet, 
165  Cal.  449  1897a 

V.  Monnier    (Cal.),    147    Pac.    265      839 
Metropolitan   Bank  v.   Godfrey,   23    111. 
579       344,   374,   460,   477,    524,   597,   603 
V.  Oflord,  L.  R.   10  Eq.  398  1099 

Metropolitan  Trust  Co.  v.  Pennsylvania 
&c.  R.  Co.,  25   Fed.   760  456 

V.  Tonawanda  &c.   R.    Co.,  43  Hun 

(N.  Y.)    521  1439 

Mettart  v.  Allen,  139  Ind.  644 

66,  515,  524,  571 
Metts  V.  Bright,  4  Dev.  &  B.  (N.  Car.) 

173  504,  508 

Metz  V.   Buffalo  &c.  R.   Co.,   58  N.   Y. 
61  161 

V.  Todd,  36  Mich.  473 

735,    741,   742,   942,    1715 
V.  Wright,    116   Mo.   App.    631  989 

Metzgar  v.  Metzgar,  1  Rawle  (Pa.)  227  842 
Metzger  v.  Huntington,  139  Ind.  501 

83b,   575,   740,   752 
V.  Nova  Realty   Co.,   145    N.   Y.    S. 

549  741,  742 

Meuser   v.    Kirschbaum,    84   Misc.    (N. 

Y.)    259  742 

Meux  V.  Bell,  1  Hare  73  553,  560 

v.  Jacobs,   L.   R.    7   H.   L.   481 

181,  436,  437 
V.  Smith,  2  Mont.  D.  &  D.  789  179 

V.  Trezevant,    132    Cal.   487      1638,    1672 
Mevey's   Appeal,    4    Pa.    St.    80 

1355,    1620,    1621 
Mewburn  v.   Bass,   82  Ala.    622 

1723,    1864,    1868 

Meyer  v.  Bishop,  27  N.  J.  Eq.  141         1633 

V.  Campbell,    12   Mo.   603  39 

v.  Construction  Co.,  100  U.  S.  457     487 

V.  Davenport    Elevator    Co.,     12    S. 

Dak.  172  151,  314a 

v.  Evans,  66  Iowa  179  460 

V.  Gossett,  38  Ark.  377  500 

V.  Graeber,    19    Kans.    165  71,    652 

V.  Huneke,   55   N.   Y.   412  94 

V.  Jefferson    Ins.    Co.,    5    Mo.    App. 

245  1873,   1915,   1921 

V.  Johnston,    53    Ala.    237 

157,  161,  452,  452a 
V.  Kuechler,  10  Mo.  App.  371  1793,  1915 
V.  Lathrop,  10  Hun  (N.  Y.)  66  742a 
V.  Lathrop,  73  N.  Y.  315  926,  932 

V.  Muscatine,  1  Wall.  (U.  S.)  384  634 
V.  Opperman,  76  Tex.  105  1835,  1912 
V.  Orynski     (Tex.     Civ.     App.),     25 

S.   W.   655  447,  1902 

V.  Patterson,  28  N.  J.  Eq.  249  1633 
v.  Thomas,  131  Ala.  Ill  1518 

v.  Utah  &  Pleasant  Val.   R.   Co.,  3 

Utah    280  1668 

V.  Weber.  133  Cal.  681    71,  351,  839,  842 

Meyers  v.    (3'Neal,    130    Ind.    370  848 

V.  Schemp,    67    111.    469  431a 

Meysenburg  v.   Schlieper,  46  Mo.   209   1806 

Miami  Exporting  Co.  v.  Bank  of  United 

States,  Wright  (Ohio)    249 

250,    311,    335,    577,_  1624 
V.  Bank    of   United    States,    5    Ohio 

260  911 

Michael  v.  Crawford  (Tex.  Civ.  App.), 

150   S.   W.    465  1774,    1778 

Michener  v.   Cavender,  38  Pa.   St.   334 

500,  838 
Michie  v.  Jeffries,  21  Grat.   (Va.)   334 

1362,   1448,    1859,    1860 
Michigan   Air  Line  Co.   v.    Barnes,   40 
Mich.   38,1  681 


GENERAL   TABLE    OF    CASES 


1079 


[References  are  to  Sections.— Vols.  1,  §§  l-663j  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Michigan  Ins.  Co.  v.  Bi-own,  11  Mich. 
265        350,    367,    374,    1204,    1206,    1402, 
1404,    1509,    1715,    1719 
Michigan  Mut.  L.   Ins.  Co.  v.   Conant, 
40  Mich.  530  544,  548,  552,  575 

V.  Klatt,  5   Nebr.    (Unoff.)    305 

1612,  1613,  1614 
Michigan  State  Banic  v.  Trowbridge,  92 

Mich.    217  1370,    1377,    1383,    1434 

Michigan  Trust  Co.  v.  Lansing  Lumber 
Co.,    103    Mich.    392  36,    1522 

V.  Red  Cloud,  3  Nebr.   (Unoff.)   722 

1378,    1385,    1628 
Michoud    V.    Girod,    4    How.    (U.    S.) 

503  1876 

Mickie    v.    McGehee,    27    Tex.    134  990 

V.  Maxfield,   42   Mich.    304 

1454,    1616,    1625,    1709a 
Mickle  V.  Rambo,  1  N.  J.  Eq.  501 

1631.   1691 
Mickles    V.    Dillaye,    15    Hun    (N.    Y.) 
296  864,    1395,   1751 

V.  Dillaye,  17  N.  Y.  80  1127,  1128,  1902 
V.  Townsend,   18  N.  Y.   575 

14,  842,  865,  867 
Mickley  v.  Tomlinson,   79   Iowa  383 

1583,    1620,    1621 
Micou  V.   Ashurst,   55   Ala.   607 

189,  208,  241,  268,  342,  617,  1215 
Middaugh  v.  Bachelder,  33  Fed.  706  748 
Middlebrooks  v.  Warren,  59  Ga.  230  468 
Middlecoff  v.  Hemstreet,  135  Cal.  173  496 
Middle   Creek   Ditch   Co.   v.   Henry,    15 

Mont.  558  1441 

Middlesex  v.  Thomas,  20  N.  J.  Eq.  39 

966,  966a,  969 
Middlesex  Banking  Co.  v.  Lester,  7  S. 

Dak.   333  1857 

Middleton    v.    Arastraville    Min.     Co., 
146  Cal.   219  130 

V.  Baker   (Mo.),   171   S.  W.  328       1909 
V.  Davis-Rankin    Bldg.    &c.    Co.,    20 

Ky.  L.  263  583 

V.  Johnston    (Tex.    Civ.   App.),    110 

S.    W.    789  324 

V.  Parke,    3    App.    D.    C.    149  62 

Middleton    Sav.    Bank   v.    Dubuque,    15 
Iowa  394  124 

V.  Dubuque,  19  Iowa  467  664 

Middletown    Sav.    Bank    v.    Bacharach, 
46   Conn.    513  680,   713 

V.  Bates,   11  Conn.   519  22 

V.  Fellowes,  42  Conn.  36  473a,  487 

V.  Parke,   3   App.    D.   C.    149  1769 

Midleton   v.    Eliot,    IS    Sim.    531  1123b 

Midwood    Park    Co.    v.    Baker,    128    N. 

Y.    S.    954  842 

Mifflin  County  Nat.   Bank's  Appeal,  98 

Pa.   St.   150  883a 

Miholland  v.  Tiffany,  64  Md.  455  610 

Milam  v.  Bruffee,   6  Mo.  635  1368 

Milburn   v.   Phillips,    143   Ind.   93, 

877,    1069,   1334 

Mildred   v.   Austin,   L.   R.    8   Eq.   220    1069 

Miles  V.    Blanton,   3    Dana    (Ky.)    525      554 

V.  Dorn,  40  Tex.   Civ.  App.  298         877 

V.  Gray,  4  B.  Mon.   (Ky.)   417  817 

V.  King,    5    S.    Car.    146  466 

V.  MciVaughton,   111  Mich.  350  431 

V.  Miles,    78    Miss.    904  136 

V.  Miles,   6   Ore.   266  748,    761 

V.  National   Bank,    140  Ky.    376  1628 

V.  Skinner,  42  Mich.  181  1742,  1937 

V.  Smith,  22  Mo.   502  1414,   1422 

V.  Stehle,  22  Nebr.   740  1540 

V.  Wheeler,    43    111.    123  1876 

Milhalik  v.   Glos,  247   111.   597  537b 

Milholen  v.  Meyer,  161  Mo.  App.  491     649 


Milholland  v.  Tiffany,  64  Md.  455  168,  874e 
Millandon   v.    Brugiere,    11    Paige    (N. 

Y.)    163  1605 

Millar  v.  Olney,  69  Mich.  560         547,  572 

Millard    v.    Baldwin,    3    Gray    (Mass.) 

484  761c 

V.  Burley,  13  Nebr.  259  156 

v.  Truax,  50  Mich.  343 

663,  1128,  1134,  1141,  1923a 
V.  Wegner,  68  Nebr.  574  593 

Mill  Co.  V.  Hawley,  44  Iowa  57  429 

Mill  Dam  Foundry  v.  Hovey,  21  Pick. 

(Mass.)  417  128 

Miller  v.  Aldrich,  31   Mich.  408 

400,  402,  407 
V.  Argyle,  5  Leigh  (Tenn.)  460  1815 
v.  Arthur,  102  Va.   356  866 

v.  Ausenig,  2  Wash.  T.  22  318a 

v.  Avery,  2  Barb.  Ch.    (N.  Y.)   582  1502 
v.  Ayres,  59  Iowa  424  1674 

V.  Berry,  19   S.   Dak.   625 

786,   800,   804,   817,    1376 
V.  Billingsly,  41   Ind.  489  761a 

V.  Bingham,  29  Vt.  82  551,  603 

V.  Blinebury,   21    Wis.    676  502 

V.  Blinn    (Mass.),   106  N.  E.  985 

794,  804 
V.  Bradford,  12  Iowa  14  515,  516 

V.  Burroughs,  4  Johns.  Ch.   (N.  Y.) 

436  .    ,  1141 

V.  Campbell     Commission     Co.,     13 

Okla.    75  822 

V.  Cappel,   36  La.   Ann.   264  817 

V.  Case,    Clarke    (N.    Y.)    395  1610 

V.  Childs,    120   Mich.    639  812a 

V.  Clark,  56  Mich.  337     1785,  1786,  1787 
V.  Collyer,  36  Barb.  (N.  Y.)  250 

1642,    1643,    1644 
V.  Cook,   135    111.    190  728 

V.  Coxe,  133  N.  Car.  578  1204 

V.  Curry,   124  Ind.   48  342c,   1117,   1126, 
1127,   1129,  1134,   1137 
V.  Davis,  S  111.  App.  474  1545 

V.  Donaldson,  17  Ohio  264  919 

V.  Evans,   35   Mo.   45  1855 

V.  Farmers'  Bank,  49  S.   Car.  427       14 
v.  Faslcr,  42  Minn.  366  743,  743a 

v.  Felkner,    42    Iowa   458  1621 

v.  Fergerson,  20  Ky.  L.  801  652a 

V.  Fichthorn,  31  Pa.  St.  252  861 

V.  Finn,  1  Nebr.  254         870,  1439,  1646 
V.  Gates,  22  Mont.  305  134a 

V.  Graham,   47    S.    Car.    288  67 

V.  Green,  37  111.  App.  631  258,  325,  326 
V.  Gregory,   16  N.  J.   Eq.  274  1502 

V.  Griffin,    102    Ala.    610   436b,   445,   458 
V.  Gunderson,   48  Nebr.   715  624 

V.  Hamblet,    11    Vt.    499  1361 

V.  Hardy,  131  Ind.   13  1232 

V.  Henderson,    10   N.   J.    Eq.    320 

1373,  1375,   1426 
V.  HIcken,  92  Cal.  229  805,  972 

V.  Holland,  84  Va.  652  1621 

V.  Hoyle,   41    N.   Car.   269  817 

V.  Hull,    4    Den.    (N.    Y.)    104 

1634,    1852,    1873,    1874 
V.  Hunt,   6   Idaho   523  414 

V.  Johnson    (Ala.),   66   So.  486  835b 

V.  Kendrick    (N.    J.),    15    Atl.    259 

1618,  1639,  1672 
V.  Kennedy,    12   S.   Dak.   478 

740a,   742,    750,   762 
V.  Kolb,  47  Ind.  220  98,  1609,  1655 

V.  Lanham,    35    Nebr.    886 

1670,    1840,    1841 
V.  Larned,    103    111.    562 

481,  541,  616,  817,  838 
V.  Lefever,    10    Nebr.    77  1612 


1080 


GENERAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Miller 

V.  Levee    Commissioners,    78    Miss. 

201  695a 

V.  Lincoln,    6    Gray    (Mass.)    556      1123 
V.  Lindsley,    19    Hun    (N.    Y.)    207 

481,  872 
V.  Linguist    (Tex.    Civ.    App.),    141 

S.  W.  170  192 

V.  Link,    2    Thomp.    &   C.    (N.    Y.) 

86  499 

V.  Lockwood,  32  N.  Y.  293  64,   612 

V.  McCarty,  47  Minn.  321       1632,  1632a 
V.  McConnell,  118  Ky.  293  1471 

V.  McCraig,   6  Manitoba  539  713 

V.  McDonald,  72  Ga.  20  1792,  1794 

V.  McGalligan      1      Greene      (Iowa) 

527  1442 

V.  McGuckin,   15  Abb.   N.   Cas.    (N. 

Y.)   204  250,  342d,   1060a 

V.  Mackenzie,  29  N.   J.   Eq.   291 

1377a,  1383 
V.  McLaughlin,  132  Mich.  234  1432 
V.  McLaughlin,   141   Mich.  433 

1600a,  1653 
V.  Mandel,  259  111.  314  293 

V.  Mann,  88  W.  Va.  212  1860 

V.  Marckle,   21    111.    152  841 

V.  Marx,   55   Ala.   322  500 

V.  Mattison,  105  Ark.  201  460,  710 

V.  Michoud,  11  Rob.   (La.)  225  138 

V.  Miller,    101    Md.    600 

258,  278,  281,  299,  324 
V.  Miller,  48  Mich.  311  1420,  1634,  1866 
V.  Mitchell,  58  W.  Va.  431  964 

V.  Montgomery  R.  Co.,  36  Vt.  452     124 
V.  Moore,    3    Jones    Eq.     (N.    Car.) 

431  165 

V.  New    Madrid    Banking    Co.,    235 

Mo.  522  1785 

V.  Nicodemus,  58  Nebr.  352  1347 

V.  Owens,    203     Fed.    648  1636 

V.  Parker,   133   Ga.    187  644 

V.  Peter,    158    Mich.    336 

335,  1068,  1080b,  1342 
v.  Plumb,  6  Cow.  (N.  Y.)  665  1657 
V.  Price,  66  S.  Car.  85  314,  335 

V.  Proctor,  20  Ohio  St.  442  119 

V.  Quick,   158  Mo.  495  241 

V.  Ratterman,  10  Ohio  Dec.  (Re- 
print) 555  124b 
V.  Redwine,  75  Ga.  130  129 
V.  Remley,  35  Ind.  539  1459 
V.  Rogers,  49  Tex.  398  1621,  1631 
V.  Rutland  R.  Co.,  36  Vt.  452  124b,  127, 
156,  161,  168,  169,  452,  4S2a 
V.  Rutland  &c.  R.  Co.,  40  Vt.  399 

653,  821,  822 
V.  Sanders,  98  Ky.   535  113 

V.  Seeley,  90  Mich.  218  903 

V.  Sharp,  49  Cal.  233  1587 

V.  Shaw,   103   III.  277  525 

V.  Shields,    124    Ind.    166  113 

V.  Shotwell,   38   La.   Ann.    890 

o    ■  ,      „      „  32,    101a,    823 

V.  Smith,   20   N.    Dak.    96 

244,  251,  252,  260,  265,   310,  324, 
335,   338,   340,  341 
V.  Sperry,  2  Wall.    (U.   S.)   237         584 
V.  Stalker,  158  III.  514  526a 

V.  Stoddard,  54  Minn.  486  609 

V.  Stokely,  5  Ohio  St.  194  311,  335 

V.  Teeter,  53  N.  J.  Eq.  262  1164 

V.  Thatcher,  9  Tex.  482  316 

V.  Thomas,   14  111.  428 

266,  279,  282,  293,  514 
V.  Thompson,   34  Mich.   10 

_     744,  755a,  759,  1402,  1404,  1713 
V.  Tiffany,  1  Wall.  (U.  S.)  298         659a 


Miller 

V.  Tipton,  6  Blackf.  (Ind.)  238  136 
V.  Trudgeon,  16  Okla.  337  1353a,  1616 
V.  Wack,   1   N.  J.   Eq.   204  726,   966 

V.  Walson,    71    Iowa   610  436b 

V.  Ward,  111  Maine  134  365,  1094,  1339 
V.  Ware,  31  Iowa  524  515 

V.  Warren,    94   App.    Div.    (N.    Y.) 

192  785 

V.  Warren,  182  N.  Y.  539  138 

V.  Washington  Sav.   Bank,   5  Wash. 

St.  200  822a,  1701 

v.  Wheeler,  147  Ky.  131  1055a,  1074 
v.  Whelan,  158  111.  544  560,  567,  863 
V.  Whittier,  36  Maine  577  369,  377,  1084 
V.  Wilson,  71  Iowa  610  431 

V.  Winchell,  70  N.  Y.  437  758,  876 

V.  Wroton,  82   S.   Car.   97 

458,   463,    476,    538 
V.  Yturria,  69  Tex.   549 

267,    316,    335,    500 
V.  Ziegler,  31  Kans.  417  713 

Miller's  Appeal,  119  Pa.  St.  620  876 

Millett  V.  Davey,  31  Beav.  470     1123b,  1125 
Milligan  v.  Gallen,  64  Nebr.  5  877 

Milligan's  Appeal,  104  Pa.  St.  503 

878,    1621,    1622 
Milligan's  Estate,  In  re,  112  App.  Div. 

(N.   Y.)    373  907 

Milliken  v.  Bailey,  61  Maine  316  1050,  1123 

v.  Ham,    36    Ind.    166  84 

V.  Tufts,  31  Maine  497  908 

V.  Woodward,  64  N.  J.  L.  444  406 

Millikin  v.  Armstrong,  17  Ind.  456  429,  445 

Milliman  v.   Neher,   20  Barb.    (N.   Y.) 

37  •  150 

Millington  V.  Hill,  47  Ark.  301       744,   745 

Mills  V.  Banks,  3  P.  Wms.  1  129 

V.  Bennett,   94   Tenn.    651  670 

V.  Carrier,  30   S.   Car.   617  1496 

V.  Comstock,   5  Johns.   Ch.    (N.  Y.) 

214  481,  514 

V.  Darling,  43   Maine  565  241, 

244,  246,  353 

V.  Day,   206  Mass.    530  774 

V.  Dennis,  3  Johns.  Ch.  (N.  Y.)  367 

1539,  1564,  1572,  1573 
V.  East  Feliciana,  25  La.  Ann.  142  474 
V.  Fowkes,  5  Bing.  N.  Cas.  455  906 

V.  Hamilton,  49  Iowa  105  777,  778 

V.  Haner,  55   Nebr.   445  107,   1611a 

V.  Beaton,  52  Iowa  215  717,  777,  778 
V.  Hoag,   7   Paige    (N.  Y.)    18  1375a 

V.  Hudmon,    175    Ala.    448  117 

V.  Jennings,  L.  R.  13  Ch.  D.  639  1083 
V.  Keep,    197    Fed.    360  625 

V.  KeUey,  62  N.  J.  Eq.  213  743a,  1625 
V.  Kellogg,  7  Minn.  469  531,  533,  908 
V.  Mills,  26  Conn.  213 

246,   251,   257,    285,    289 
V,  Mills,  115  N.  Y.  80  341 

V.  Ralston,    10   Kans.    206 

1608,  1609,  1637,  1647 
V.  Shepard,  30  Conn.  98 

65,  681,   699,   700 

V.  Taylor,  30  Tex.  8  1425 

V.  Van  Voorhies,  20  N.  Y.  412         468, 

470,    1067,    1620,    1621,    1645 

V.  Watson,  1   N.  Y.  Super.   Ct.   374 

740,   768,  861a 

V.  Williams,  16  S.  Car.  593  1915 

V.  Williams,  31  Mo.  App.  447  62 

V.  Wilson,  88  Pa.   St.   118  657,   658 

Millsaps  V.   Bond,   64  Miss.   453 

TIT-,,     ^      »,  1620,    1621,   1629 

Mills  Co.  Nat.  Bank  v.  Perry,  72  Iowa 

15  1606a 


GENERAL   TABLE    OF    CASES 


1081 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Millspaugh    V.    McBride,    7    Paige    (N. 

U.)   509  848,  869 

Milmine  v.   Burnham,   76   111.   362  552 

Milmo  Nat.  Bank  v.  Rich,  16  Tex.  Civ. 

App.   363  142S 

Milner  v.   Norris,   13  Minn.   (Gil.  424) 
455  609 

V.  Pitts,  117  Ga.  794  665 

Milnor    v.    Home    Sav.    &c.    Assn.,    64 

Minn.    500  736a,  951 

Milroy  v.  Stockwell,  1  Ind.  35 

1382,  1415,  1442a 
Miltenberger  v.   Dubroca,  34  La.  Ann. 
313  514a 

V.  Logansport    R.    Co.,    106    U.    S. 

286  1439,  1523,  1524 

Milton   V.    Colby,    5   Mete.    (Mass.)    78    142 
Milwaukee  &  St.  P.  R.  Co.  v.  Milwau- 
kee &c.  R.  Co.,  20  Wis.  165  1535 
Milwaukee   Trust    Co.    v.    Van   Valken- 
burgh,  132  Wis.   638             479,  786,  817, 
837,   1383,  1384,  1469a 
Milwaukee    &c.    R.    Co.    v.    Milwaukee 
&c.  R.   Co.,  20  Wis.   174  159 
V.  Soutter,  2  Wall.    (U.  S.)    510       1537 
Mims  V.  Cobbs,  110  Ala.  577         1064,  1370 
V.  Mims,    1    Humph.    (Tenn.)    425    1412 
V.  Mims,  35  Ala.  23           517,  524,  1403, 
1404,  1405,  1514 
Minchrod   v.    Ullmann,    163    111.    25        1612 
Minehart    v.    John,    35    Pittsb.     (Pa.) 

Leg.  J.   173  967 

Miner  v.  Beekman,  50  N.  Y.  337  812, 

1095,  1128,  1147,  1152,  1156,  1158,  1395, 

1406,  1678 

V.  Hess,  47  111.  170  335 

V.  Paris   Exchange   Bank,   53   Tex. 

559  635 

V.  Smith,  53  Vt.   551  1404 

V.  Stevens,  1  Cush.  468       687,  718,  721 

V.  Wilson,  107  Mich.  57  586 

Miners'  Trust  (io.  Bank  v.   Roseberry, 

81  Pa.  St.  309  1493 

Mines  v.  Moore,  41  111.  273  1459 

Mingus  v.  Condit,  23  N.  J.  Eq.  313 

346,  460,  477 

Minhinnick  v.  Jolly,  29  Ont.  Rep.  238  444 
Minick    v.    Reichenbach     (Nebr.),    150 

N.   W.    1001  1039 

Minkler  v.  Minkler,  10  Johns.   (N.  Y.) 

480  702 

Minneapolis    Threshing    Mach.    Co.    v. 

Jones,  95  Minn.  127  302 

Minnesota   R.    Co.    v.    St.   Paul   Co.,   2 

Wall.    (U.  S.)   609  452,  1608,  1672 

Minnock  v.  Eureka  F.  &c.  Ins.  Co.,  90 

Mich.  236  408,  408a,  424 

Minton  v.  N.  Y.  Elev.  R.  Co.,  130  N. 

Y    332  588,   600,   601,   1060 

Minor,  Ex  parte,  11  Ves.  559         1638,  1653 

Minor  v.  Alexander,  6  Rob.  (La.)   166  514a 

V.  Hill,  58  Ind.  176  606, 

1459,    1699,    1700 

V    Willoughby,  3  Minn.  225         555,  556 

V.  Woodbridge,  2  Root  (Conn.)  274  1060 

Minor    Lumber    Co.    v.    Thompson,    91 

Nebr.    93  462 

Minot  V.   Eaton,   4  L.  J.  Ch.   134  1470 

V.  Prout,  Quincy   (Mass.)   9  952 

V.  Savfyer,  8  Allen   (Mass.)    78 

1105,  1296,  1300,  1312 
Minot  Petitioner,    164   Mass.    38  1225a 

Mirick  v.   Hoppin,    118  Mass.    582  774 

Miskelly  v.  Pitts,  9  Baxt.  (Tenn.)   193 

Mississippi   Valley   Co.    v.    Chicago,    St. 
L.  &c.^.  Co.,  58  Miss.  846    156,  157,  465 


Mississippi  Valley  Trust  Co.  v.  McDon- 
ald, 146  Mo.  467  99.  971,  1345,  1443 
V.  Washington  Northern  R.  Co.,  212 

Fed.  776  608 

Mississippi  Valley  &c.  R.  Co.  v.  United 
States  Express  Co.,  81  111.  534 

160,  670,  771 
Missouri  Broom  Mfg.   Co.    v.   Guymon, 

115   fed.    112  461 

Missouri    Fire    Clay   Works    v.    Ellison, 

30   Mo.   App.    67  1907 

Missouri,  K.  &c.  R.  Co.  v.  Murphy,  75 

Kans.   707  583 

Missouri,  K.  &c.  Trust  Co.  v.  Richard- 
son, 57  Nebr.  617  _  1439 
Missouri  Real  Estate  Syndicate  v.  Sims, 

179   Mo.   679  842,    1771,    1899 

Missouri  Trust  Co.   v.   Cunningham,  81 
Mo.   App.   262  664,   780 

V.  Wachter,    81    Mo.   App.    263  664 

Missouri  Val.  Land  Co.  v.  Barwick,  50 

Kans.  57  _    1658 

Missouri   Valley   Lumber    Co.   v.    Reid, 

4  Kans.  App.  4  473a,  609 

Mitchell  V.  Amador  Canal  &c.   Co.,   75 

Cal.  464  152,  675b 

V.  Aten,  37  Kans.  33  558,  560,  603 

V.  Bartlett,  51  N.  Y.  447  1516 

V.  Bartlett,    52    Barb.    (N.    Y.)    319 

669,  671,  1653,  1659 
V.  Black,   64   Maine  48  146,   824 

V.  Bogan,  11  Rich.  L.   (S.  Car.)   686 

50,   687,    1202,    1414,    1757,    1767 
V.  Burnham,   44    Maine   286    16,   33,    72, 
353,    791,    803,    1088,    1120a,    1240 
V.  Butt,   45    Ga.    162  874c 

V.  Clark,    35    Vt.    104  941 

V.  Cook,  17  How.  Pr.   (N.  Y.)   110 

791,   835b 
V.  Coombs,  96  Pa.  St.  430  943,  948 

V.  Dawson,   23   W.   Va.   86  556 

V.  D'Olier,  68  N.  J.  L.  375  523,  524,  574 
V.  Elwell,    103   Maine   164  1277 

V.  Fullington.    83    Ga.    301  292 

V.  Gray,   18   Ind.    123  1570 

V.  Harris,  43   Miss.  314  1675 

V.  Ireland,  54  Tex.  301  1575 

V.  Koch,   175   Ind.  666  835b 

V.  Ladew,   36   Mo.    526   606,    1699,   1703 
V.  London  Assur.  Co.,  15  Ont.  App. 

262  408a 

V.  Lyman,   77  111.    525  652a 

V.  McKinny,    6    Heisk.    (Tenn.)    83 

1615,  1868 
V.  Mason,  65  Fla.  208  335,  1330,  1479 
V.  Morgan    (Tex.    Civ.    App.),    165 

S.   W.    883  258,   260,   265,   324 

V.  Nodaway  County,  80  Mo.   257 

1800,  1827,  1851 
V.  Ringle,  151  Ind.   16  1334 

V.  Roberts,  17  Fed.  776  886 

V.  Smith,  53   N.  Y.  413  583,  585 

V.  Towner,   1   Ohio  Dec.  352  919 

V.  Wade,  39  Ark.  377  166 

V.  Wellman,  80  Ala.  16  258,  335 

V.  Winslow,  2  Story  (U.  S.)   630 

149,  152,  153 
Mitchelson  v.  Smith,  28  Nebr.   583 

1620,    1632 
Mittlesteadt  v.  Johnson,  75  Wash.   550 

244,  258,  260,  265,  318a,  335 

Mitzner  v.  Kussel,  29  Mich.  229  612 

Mix  V.  Andes  Ins.  Co.,  9  Hun  (N.  Y.) 

397  397,  1393 

V.  Cowles,  20  Conn.  420  367,  1057 

V.  Hotchkiss,   14  Conn.   32 

18,  358,  414,  419,  878,  955 


1083 


GENERAL   TABLE   OE    CASES 


[References  are  to  Sections.— Vols.  1^  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


V.  Madison  Ins.  Co.,  11  Ind.  117 

641,  657,  832 
V.  White,   36   111.   484  162 

Mixer  v.  Bennett,  70  Iowa  329  1469 

V.  Sibley,  53  111.  61  1670,  1800 

Mixter  v.  Woodcock,   154  Mass.   535       138 
Mize    V.    Bank   of   Whegham,    138    Ga. 
499  710 

V.  Barnes,   78  Ky.    506       192,  468,  472 
Mizner   v.    Kussell,    29   Mich.    229  378 

Mjones  v.  Bank,  45  Minn.  335  1606 

Mobile  &  Cedar  Point  R.  Co.  v.  Talman, 
15  Ala.  472 

124,   124a,   124b,   166,   178,  1482 
Mobile  &  0.  R.  Co.  v.  Davis,  62  Miss. 

271  670 

Mobile   Branch   Bank  v.   Hunt,   8  Ala. 

876  826 

Mobile    Bldg.    &c.    Assn.    v.    Robertson, 

65   Ala.    382  265,   266,    279 

Mobile    Sav.    Bank    v.    McDonnell,    87 

Ala.  736  627 

Mobile  &.C.  Co.  v.  Huder,  35  Ala.  713  1621 
Mobray  v.  Leckie,  42  Md.  474  76,  1181,  1186 
Mock  V.   Chalstrom,   121    Iowa  411  1602 

Model  Lodging  House  Assn.  v.  Boston, 
114  Mass.    133         850,   1841,   1853,   1854, 
1856,    1866 
Modlin  V.   Atlantic   Fire  Ins.   Co.,   151 

N.    Car.   35  422 

Moffat  V.  Bulson,  96  Cal.   106  177 

V.  Hardin,  22   S.   Car.   9  842 

Moffet  V.  Farwell,  222  111.  543  848 

Moffett  V.  Farwell,  123  111.  App.  528       1545 

V.  Hanner,  154  111.  649  293 

V.  Parker,    71    Minn.    139    828,   838,   843 

V.  Trent,  66  N.  J.  Eq.  143  774,  1119 

Moffit  V.   Roche,   76   Ind.   75  1459 

Moffitt  V.  Maness,  102  N.  Car.  457 

924,  1469a 
Mogan  V.  Carter,  54  Minn.  141  1743,  1922 
Mogg  V.  Baker,  3  M.  &  N.  195  152 

Mohler's  Appeal,  5  Pa.  St.  418  822,  1701a 
Mohn  V.  Hiester,  6  Watts  (Pa.)  53  1309 
Mohney   v.    Ellis,    69    Wash.    643  1051 

Mohr   V.    Griffin,    137   Ala.    456        117,    625 
V.  Scherer,  30  Pa.   Super.   Ct.  509     489 
Moisant  v.  McPhee,  92  Cal.  76 

20,  244.  288,  342c,  486 
MoUer,  In  re,  8  Ben.  (U.  S.)   526 

358,   1232 
Moller  V.  Watts,  56  App.  Div.  (N.  Y.) 

562  1670 

Molly  V.  Ulrich,  133  Pa.  St.  41  312 

Monaghan   Bay    Co.   v.    Dickson,   39   S. 

Car.    146  627,   630a 

Monarch  Brewing  Co.  v.  Wolford,   179 

111.    252  1578 

Monarch    Coal    &c.    Co.    v.    Hand,    197 

111.  288  743,  1620,  1625 

Monarch    Laundry    v.    Westbrook,    109 

Va.  382  431 

Moncrieff  v.  Hare,  38  Colo.  221  669,  717 
Monday  v.  O'Neil,  44  Nebr.  724  780 

Monell  V.  Lawrence,  12  Johns.  (N.  Y.) 

521  1351 

Money  v.  Dorsey,  7  Sm.  &  M.   (Miss.) 

15  191 

Monkhouse    v.     Corporation,     17    Ves. 

380  1563 

Monmouth  County  Electric  Co.  v.  Mc- 

Kenna,  68  N.  J.  Eq.  160  153 

Monnett  v.  Sturges,  25  Ohio  St.  384       1141 

Monroe  V.  Fohl,  72  Cal.  568     911,  1182,  1606 

V.  Foster,  49  Ga.   514  639 

V.  Fuchtler,  121  N.  Car.  101  1880,  1915 

V.  Hamilton,  60  Ala.  226  488 


Monroe 

V.  Poorman,  62  111.  523  50O 

V.  Price,  118  Ky.  390  1423 

V.  Stephens,  80  Ky.  155         _  1666 

Monroe    Bldg.    &c.    Assn.    v.    Liverpool 

&c.  Ins.  Co.,  50  La.  Ann.  1243  406,  406a 
Monroe  Mercantile  Co.  v.  Arnold,   108 

Ga.  449  129 

Monson  v.  Meyer,  190  111.   105  906 

Montague   v.    Boston   &c.    R.    Co.,    124 

Mass.  242        1123,  1129,  1133,  1135,  1140 

V.  Dawes,   12   Allen    (Mass.)    397     1215, 

1773,  1783,  1784,  1796,  1798,  1863, 

1886,    1898,    1899 

V.  Dawes,  14  Allen  (Mass.)   369 

1842,  1883,  1906 
V.  Dent,  10  Rich.  (S.  Car.)  135  433a 
V.  International  Trust  Co.,  142  Ala. 

544  1670 

v.  Meadows,  21  Tex.  Civ.  App.  256  835b 
V.  Phillips,  15  Gray  (Mass.)  566  1112 
v.  Priester,   82    S.    Car.   492 

918,  1193,  1484 
V.  Raleigh   Sav.   Bank,   118  N.   Car. 

283  .  1616 

Montana    Nat.    Bank    v,     Schmidt,    6 

Mont.  610  83a 

Montclair    Bldg.    &c.    Assn.    v.    Farmer 

(N.  J.  Eq.),  67  Atl.  852  1670,  1672,  1675 
Monte^ore    v.    Browne,    7    H.    L,    Cas. 

241  548 

Montgomery,    Ex    parte,    4    Irish    Ch. 

520  429 

Montgomery   v.    Beecher    (N.    J.    Eq.), 

31  Atl.  451  264,  278 

V.  Birge,  31  Ark.  491  1437 

V.  Bruere,  4  N.  J.  L.  260  16,  43 

V.  Byers,  21   Cal.    107  583 

V.  Chadwick,  7  Iowa  114  261,  264,  265, 

1122,  1124,  1128,  1144,  1152 

V.  Crossthwait,  90  Ala.   553  95 

V.  Dawes,    12    Allen    (Mass.)    397    1883 

V.  Dorion,  6  N.   H.   250  512 

V.  Dresher,  90  Nebr.  632  91 

V.  Gantt    Mercantile    Co.,    100   Ark. 

629  1214d. 

V.  Hobson,  Meigs  (Tenn.)  437  521a 
V.  Keppel,  75  Cal.  128  541,  545, 

552,   571,   588 
V.  King,  123  Ga.   14  813 

V.  King,   125   Ga.   388  1482,   1512 

V.  McEwen,    9    Minn.    103    1773,    1801, 
1802,   1804,   1809,   1813,   1815 
V.  McGimpsey,  7  Sm.  &  M.  (Miss.) 

557  467 

V.  Merrill,  65   Cal.  432  1658 

V.  Middlemiss,   21    Cal.    103  1653 

V.  Miller,    131   Mo.    595  1860 

V.  Ferryman,    147   Ala.   207  97 

V.  Scott,  9   S.   Car.   20  625 

V.  Spect,    55    Cal.    352 

288,  324,  325,  326 
V.  Tutt,    11    Cal.    190  470,    1663a 

V.  Tutt,  11  Cal.  307  1429,  1436,  1579 
V.  Vickery,  110  Ind.  211  848 

V.  Waite,  1  Nebr.  (Unoft.)  144  814 
Monti  V.  Barnes,  70  Law  J.  K.  B.  225  433a 
Monticello    Bank    v.     Sweet,    64    Ark. 

502  487 

Montrose    Hardware    Co.    v.    Montrose 

Inv.  Co.,  10  Colo.  App.  161  609 

Montz   v.    Schwabacker,    119   Ky.    256    1648 
Monzani  v.   Monzani,  27  Abb.   N.  Cas. 

(N.  Y.)   67  1676 

Moody  V.  Aiken,  50  Tex.  65  431a 

V.  Atkins,    146  Ala.    684  1777b 

V.  Dryden,  72  Iowa  461  84,  85,  501 

V.  Funk,  82  Iowa  1  1051e,  1335 


GENERAL   TABLE    OF    CASES 


1083 


[References  are  to  Sections.— Vols.  1,  §|  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Moody 

V.  Haselden,   1    S.   Car.    129  1631 

V.  Hawkins,    25    Ark.    197  634 

V.  Martin     (Tex.     Civ.    App.),    117 

S.  W.  1015  460,  548,  551,  578,  710 
V.  Moody,  68  Maine  155  858 

V.  Northwestern    &    Pac.    Hypotheek 

Bank,  20  Wash.  413         1363,  1642 

V.  Tschaboid,  52  Minn.  51  468,  473a,  609 

V.  Wright,  13  Mete.   (Mass.)  17  149,  152 

Moog  V.  Barrow,   101  Ala.  209  627 

V.  Strang,  69  Ala.  98  618,  626 

Mooraey  v.   Mass,   22   Iowa  380  1420,   1421 

Moon  V.  Jacobs,  103  Ala.  548  1100 

V.  Wellford;    84    Va.    34  1436 

Mooney  v.   Brinkley,   17   Ark.   340  675 

V.  Byrne,  163  N.  Y.  86        250,  258,  260, 

264,  265,  275,  279,  324,  329,  341, 

342d,  1039,  1060a 

Moor    V.    Anglo-Italian    Bank,    10    Ch. 

D.   681  159 

V.  Watson,    1    Root    (Conn.)    388       465 

Moore,  In  re,  6  Daly  (N.  Y.)   541  406 

Moore  v.  Allen,  26  CJolo.  197  557 

V.  Anders,    14    Ark.    628    173,    189,    201 

V.  Barksdale   (Va.),  25   S.  E.   529 

1810,    1857 
V.  Beaman,    111   N.   Car.   328  633 

V.  Beaman,   112  N.   Car.  558  1198 

V.  Beasom,  44  N.   H.  215  848,  945, 

1055,    1057,    1064,    1269 
V.  Bennett,  2   Ch.   Ca.  246  574 

V.  Boaeui,   111    La.   490  80 

V.  Booker,  4   N.   Dak.    543 

750,    761c,    762,    765 
V.  Byrum,  10  Rich.   (S.  Car.)  452 

^  ,,      .  ISO,   151 

v.-  Cable,   1  Johns.  Ch.    (N.  Y.)   385 

915,  H23a,  1127,  1132,  1144,  1158 
V.  Carlson,  112  Minn.  433  1839,  1843 
V.  Chandler,   59  111.   466  1624 

V.  Clark,  40  N.  J.   Eq.   152  1201 

V.  Clay,  7  Ala.  742  555 

V.  Cord,   14  Wis.   213       812,   888,    1052, 
1084,   1395,   1396,   1406,   1678 
V.  Councilman,    115    Md.    629  1633 

V.  Crandall,  146  Iowa  25  78,  1470,  1609 
V.  Curry,   36  Tex.   668  559 

V.  Davey,  1  N.  Mex.  303 

465,  474,  510,  522 
V.  Davidson,  18  Ala.  209  658 

V.  Degraw,   5   N.  J.   Eq.   346  1118,   1122 
V.  Dick,  187  Mass.  207  1052a 

V.  Ensley,   112  Ala.  228  960a 

V.  Farrow,    3    A.    K.    Marsh.    (Ky.) 

41  496,  512 

V.  Fuller,   6   Ore.   272  113, 

460,  500,  611 
V.  Glover,  115  Ind.   367  458 

V.  Gould,    151   Cal.   723  355 

V.  Graves,  97  Iowa  4  740a 

V.  Hanover  F.   Ins.   Co.,   141   N.  Y. 

219  406,  424a 

V.  Harrisburg  Bank,  8  Watts  (Pa.) 

138  1355 

V.  Hobson,    14    Grant    Ch.    (U.    C.) 

703  709 

V.  Holland,    16   S.   Car.    15  912 

V.  Hopkins,  83  Cal.  270  500 

V.  Hopkins,  84  Kans.  469  84 

V.  Ivey,  8  Ired.  Eq.    (N.   Car.)    192 

279c  335 
V.  Jaeger,  2  Mac.  Ar.  (D.  C.)  46^  153 
V.  Jordan,   36   Kans.   271  797,   1389 

V.  Jourdan,  14  La.  Ann.  414  586 

V.  Kane,   24   Ont.   541  576 

V.  KiS,   78   Pa.    St.   96  907,  911 

V.  Kime,    43    Nebr.    517  886.    888 


Moore 

V.  Kirby,   52  Tex.   Civ.  App.  200       324 
V.  Kirby,    76   Wis.    273  1442 

V.  Knight,  6  Lea  (Tenn.)  427  212 

V.  Lackey,  53   Miss.   85 

192,    193,    201,    1779 
V.  Lindsay,  61  Misc.   176  636,   1465 

V.  Little  Rock,  42  Ark.  66  676,  707 

V.  Mcintosh,  6  Kans.  39  177 

V.  Madden,  7  Ark.  530  492 

V.  Masterson,  19  Tex.  Civ.  App.  308  509 
V.  Metropolitan    Nat.    Bank,    55    N. 

Y.   41  352a,  842,  845 

V.  Moberly,  7  B.  Mon.    (Ky.)   299 

726,  822,  883a 


V.  Moore,  5  N.  Y.  256 

V.  Moran,  64  Nebr.  84 

V.  Murdock,  26  Cal.   514 

V.  Norman,   52   Minn.   83 

V.  Nye,  66  Hun  628 

V.  O'Dell,  27  Okla.  194 

V.  Olive,  114  Iowa  650 


1668 
687 
623 
900 
164a 
1897 
738,  740,  744, 
813,    826,    848,    865a,    870,    1372 
V.  Pendleton,  16  Ind.  481  512 

V.  Pierson,  6   Iowa  279  586 

V.  Pope,  97  Ala.  462  1370,  1383 

V.  Porter    (Tex.    Civ.  App.),   138   S. 

"'    '"'  607 

1638 

346 

106 

1715 

470,  866 

354,  1182 

1186,  1334 

576 


W.  426 
v.  Pye,   10  Kans.  246 
v.  Ragland,  74  N.  Car.  343 
V.  Rake,  26  N.  J.  L.  574 
V.  Reynolds,   1  Cal.  351 
V.  Rollins,  45  Maine  493 
V.  Russell,  133  Cal.  297 
V.  Sargent,  112  Ind.  484 
V.  Scott    (Tex.),   38   S.   W.   394 
V.  Shaw,   15   Hun    (N.  Y.)    428 

1608,  1709a 
V.  Shultz,  13  Pa.  St.  98  1608 

V.  Shurtleff,  128  111.  370 

1089,  1621,  1625 
V.  Sloan,     50     Barb.     (N.     Y.)     442 

484,  786 
V.  Smith,   95   Mich.   71  793,   1087 

V.  Starks,    1    Ohio   St.   369  1402, 

1414,  1442c,  1444,  1679 
V.  Sfovall,   2   Lea    (Tenn.)    543  762 

V.  Terry,   66  Ark.   393  365 

V.  Thomas,  1  Ore.  201  168,  474,  494,  539 
V.  Titman,  33   111.   358 

1454,   1469a,   1638,   1673 
V.  Titman,   35   111.   310  805 

V.  Titman,  44  111.   367 

670,  714,  1080,  1123 
V.  Triplett,   96  Va.   603  1638 

V.  Universal  Elevator  Co.,  122  Mich. 

48  336 

v.  Valentine,  77  N.  Car.   188       428,  436 

v.  Wade,  8  Kans.  380  250,  282,  296,  322 

v.  Walker,  3   Lea    (Tenn.)    656  459 

V.  Ware,    38    Maine    496  820a, 

821,  822,   1377,   1701a 

V.  Watson,    4    Coldw.    (Tenn.)    64    1668 

V.  Williams,   132   111.   591  1586a 

V.  Williamson,   44   N.   J.    Eq.   496        627 

Moores  v.    Ellsworth,   22   Iowa  299       1584 

V.  Wills,  69  Tex.    109  244,  246 

Moore's   Appeal,    7    Watts   &   S.    (Pa.) 

298  463 

Moore's  Appeal,  88  Pa.  St.  450 

738,   743a,   748,   749,   751,  755a 
Moore's  Appeal,  110  Pa.  St.  433  1606 

Moore  &c.   Banking  Co.,    Ex  parte,    14 

Ch.    Div.    379  181,  437 

Moorhead     v.     Ellison,     56    Tex.     Civ. 

App.  444  247,  258,  279,  324 

Mooring  v.  Little,  98  N.  Car.  472  1635,  1887 
Moors  v.  Albro,  129  Mass.  9    253,  513,  665 


1084 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Moors 

V.  Sanford,  2  Kans.  App.  243  1511 

Moran  v.  Clark,  30  W.  Va.  358  83a 

V.  Currie,  8  U.  C.  C.  P.  60  787 

V.  Gardemeyer,   82    Gal.    96 

345,  359,  367,  377 
V.  Munhall,    204   Pa.    242  312.    513 

V.  Pittsburgh   &c.    R.    Go.,    32    Fed. 

878  773,  775,   776 

V.  Roberge,  84  Mich.  600  605,  814 

V.  Strauss,  6  Ben.    (U.   S.)  249  124 

V.  Wheeler,  87  Tex.   179  459 

Morava  v.  Bonner,  205   III.   321 

1051,  1051d,  1106 

More  V.  Calkins,  85  Gal.  177  624,  1813 

V.  Calkins,  95   Gal.  435  612,   1725,  1769 

V.  Mayhow,  Gh.  Gas.    (pt.  i.)   34         555 

Moreau  v.  Branson,  37  Ind.  195  813 

Moreland  v.  Barnhart,  44  Tex.  275 

316,  323,  335 
V.  Houghton,  94  Mich.  548         801,  807, 
812a,   813,  826,   1372 
V.  Lemasters,  4  Blackf.    (Ind.)    383   587 
V.  Metz,  24  W.  Va.  119  207,  210 

V.  Richardson,    24    Beav.    33  586 

V.  Strong,  115  Mich.  211  585 

Morey  v.   Duluth,   69  Minn.   5 

1343,  1395,  1620 

V.  McGuire,   4  Vt.   327  687 

Morford  v.  Hamner,  59  Tenn.  391         1517 

V.  Wells,   68   Kans.    122  715 

Mogan  V.   Carter,    54   Minn.    141  1885 

Morgan  v.  Allen,  103  U.  S.  498  159 

V.  Chamberlain,    26    Barb.    (N.    Y.) 

163  957 

V.  Clayton,   61   111.   35  582 

V.  Davis,  2  Harr.  &  M.    (Md.)   9  34 

V.  Donovan,  58  Ala.  241  156 

V.  Edwards,   53   Wis.    599  1606 

V.  Gilbert,  2  Flipp.   (U.  S.)    645 

684,  689,  695,  696 
V.  Glendy,  92  Va.  86  1362,  1769,  1815 
V.  Hammett,  23   Wis.   30  874c,   877 

V.  Hammett,  34  Wis.  512  872 

V.  Jones,  8  Ex.  620  74,  1141 

V.  Joy,    121    Mo.    677  1839 

V.  Kendrick,   91  Ark.   394  1894 

V.  Kline,  77  Iowa  681  606,  817,  822,  822a 
V.  Long,  73   Miss.  406  706 

V.  McCuin,    96   Ark.    512  597,    598 

V.  Magoffin,  2  Bibb  (Ky.)   395 

1371,    1403 
V.  Morgan,  48  N.  J.  Eq.  399 

1116,    1153,    1171,    1192 
V.  New  Orleans,  Mobile  &c.  R.  Co., 

2  Woods  (U.  S.)  244  656 

V.  Olvey,  53  Ind.  6  119 

V.  Plumb,  9  Wend.   (N.  Y.)  287       1567 
V.  Randolph-Clowes    Co.,    73    Conn. 

396  ;  762 

V.  Sackett,  57  Ind.   580  1067 

V.  Sherwood,  53  111.  171  1224 

V.  South  Milwaukee  Lake  View  Co., 

97  Wis.  275  738,  750,  752,  762,  1400 
V.  Street,  28  Ind.  App.   131  113 

V.  Thomas.  76  111.   120  159 

V.  Walbridge,    56  Vt.   405 

317,  728,   1127,   1128 
V.  Waters,    122   App.   Div.    (N.   Y.) 

340  689 

V.  Wickliffe,  24  Ky.  L.  2104  14 

V.  Wilkins,    6   J.    J.    Marsh.    (Ky.) 

28  1337,    1711 

V.  Woodward.    1    Smith    (Ind.)    321    702 

Morgan's  Appeal,   125    Pa.    St.   561  842 

Morgan's  Appeal,  126  Pa.  St.  500  838 

Morgenstern  v.   Klees,   30  111.   422 

1181,    1459 


Moriarty   v.   Ashworth,  43   Minn.    1 

684,  693 
Moring  v.  Dickerson,  85  N.  Car.  466 

468,  470,  472 

V.  Pivott,  146  N.  Car.  558  '  1926b 

Moritz  V.  Splitt,  55  Wis.  441  681,  1475 

Morley  v.  (fulverwell,  7  M.  &  W.  174     886 

V.  Morley,  25  Beav.  253  1386 

V.  Quimby,  132  Mich.   140  138,  436 

Morling  v.    Bronson,    37    Nebr.    608        1181 

Moroney's  Appeal,  24  Pa.  St.  372 

370,  374,  487 
Morotock  Ins.   Co.  v.  Rodefer,  92  Va. 

747  126o,  426a 

Morrell   v.    Dickey,    1   Johns.    Gh.    (N. 

Y.)    153  960 

Morrill  v.  Everett,  83  Maine  290  892 

V.  Gelston,  34  Md.  413  1740 

V.  Morrill,  53  Vt.  74  168,  494,  538,  883a 

V.  Noyes,  56  Maine  458 

149    152   452   452a 
V.  Skinner,  57  Nebr.  164  40,  69,  461,  610 
Morris,  In  re,  18  N.  Y.  S.  680  102 

Morris  v.  Alston,  92  Ala.   502 

355,  537,  645,  924 
V.  Anderson,    142    Mich.   279  917 

V.  Bacon,  123  Mass.  58  792, 

817,  818,  819,  835a,  837 
V.  Barker,  82  Ala.  272  701 

V.  Beebee,  54  Ala.  300  783 

V.  Beecher,  1  N.  Dak.  130  479,  482,  605 
V.  Bentley,    2    N.    W.    Ter.    (Can.) 

253  456 

V.  Branchaud,   52   Wis.    187 

1516,  1521,  1530 
V.  Buckley,    11     Serg.    &    R.     (Pa.) 

168  1355 

,.  Budlong,   78  N.  Y.   543 

265,  272,  325,  1123a 
V.  Gain,  39  La.  Ann.  712 

374,  378,  1614a 
V.  Daniels,  35  Ohio  St.  406  553,  555 
V.  Davis,    83    Va.    297  1490 

V.  Day,    37    Maine    386  1259,    1260 

V.  Ewing,  8   N.   Dak.   99  129 

V.  Fidelity    Mtg.    Bond    Co.    (Ala,), 

65  So.  810         748,  758,  1215,  1220 
V.  Floyd,  5  Barb.    (N.  Y.)    130 

936,  1494,  1511 
V.  Geisecke,  60  Tex.  633  83a 

V.  Hoyle,    37    111.    150  574 

V.  Hulme,   71    Kans.    628  1070,  1095 

V.  Islip,  20  Beav.  659  1140 

V.  Joyce,  63  N.  J.  Eq.   549  814 

V.  Keyes,  1  Hill  (N.^.)  540  500 

V.  Linton,  61   Nebr.   537  500,  1709a 

V.  McKnight,   1   N.    Dak.   266  790a, 

1785,  1786,  1787,  1789 
V.  Mix,  4  Kans.  App.  654  612,  755a,  760 
V.  Morange,  38  N.  Y.  172  1600 

V.  Mowatt,  2  Paige   (N.  Y.)   586 

1645,  1646a 
V.  Murray,  82  Ky.  36  70,  573,  574,  579 
V.  Nixon,   1  How.    (U.   S.)    118 

266,  275,  285,  324,  329,  340 
V.  Nyswanger,  5  S.  Dak.  307  172,  334 
V.  Pate,  31  Mo.  315  468,  473 

V.  Peck,   73   Wis.   482  807 

V.  Sargent,    18   Iowa   90   83a,    138a,   500 
V.  Taylor,  22  N.  J.  Eq.  438  643 

V.  Tuthill,    72   N.   Y.    575  1485 

V.  Wadsworth,    17    Wend.    (N.    Y.) 

103  524 

V.  Ward,   5  Kans.   239  1423 

V.  Watson,    15    Minn.    212  129 

V.  Way,    16    Ohio    469  620 

V.  Wheat,  8  App.  Gas.  (D.  C.)  379  582 


GENERAL   TABLE    OF    CASES 


1085 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  66.3a-1442c;  3,  §§   1443-1940.] 


Morris 

V.  Wheeler,  45   N.  Y.   708 

1436,  1439,  1442,  1450 
V.  White,  36  N.  J.  Eq.  324         538,  548 
Morris'  Appeal,  88  Pa.  St.  368 

429,  431,  435,  444 
Morris   Canal  &c.    Co.   v.    Fisher,   9   N. 

J.   Eq.   667  806,  813 

Morris  County  Bank  v.  Rockaway  Mfg. 

Co.,  14  N.  J.  Eq.  189  609 

Morriss  v.   Blackman,   179  111.   103  264 

V.  Harveys,   75  Va.   726  926 

V.  Virginia    State    Ins.    Co.,   90  Va. 

370  1846 

Morrison  v.   Barry,   10  Tex,  Civ.  App, 
22  758,    763a 

V.  Bausemer,  32  Grat.    (Va.)   225 

560,  562 
V.  Bean,  15  Tex.  267 

1359,   1443,   1759,   1773 
V.  Beckwith,    4    T.    B.    Mon.    (Ky.) 

73  1627 

V.  Brand,  5  Daly   (N.  Y.)  40 

263,  265,  267,  276 
V.  Brown,  83  HI.  562  106,  197,  495 
V.  Buckner,  Hempst.  (U.  S.)  442  1215, 
1516,  1521,  1526,  1532 
V.  Citizens'  Bank,  27  La.  Ann.  401  514a 
V.  Funk,  23  Pa.  St.  421  465 

V.  Jones,  31  Mont.  154 

242a,  260,  264,  265 
V.  Kelly,    22    111.    609  541,    586,    591 

V.  McLeod,   2    Ired.    Eq.    (N.    Car.) 

108  1123b,  1127 

V.  March,  4  Minn.  325  586,  589,  597 
V.  Markham,    78    Ga.    161  246,    639 

V.  Mendenhall,    18    Minn.    232  479, 

787,  790a,  800,  801,  1787 
V,  Morrison,  38  Iowa  73  936 

V.  Morrison,  140  111.  560  575,  588,  595 
V.  Morrison,   49   N.    H.    69  939 

V.  Morrison,  4  Hun  (N.  Y.)  410  901 
V.  Roehl,  215  Mo.  545  481a,  814,  817 
V.  Slater,    128    App.    Div.    (N.    Y.) 

467  1432 

V.  Steenstra,  45  Wash.  175  1055 

V.  Steinberg,  151  N.  Y.  S.  607  1370 

V.  Tennessee  Mar.  &c.   Ins.  Co.,  18 

Mo.  262  396,  426 

V.  Verdenal,  5  N.  Y.  S.  606  643 

V.  Welty,    18   Md.    169  928 

Morrissey  v.  Dean,  97  Wis.  302 

1763,  1785,  1889 
V.  Gray,    160    Cal.    390  1414,    1588 

Morrow  v.  Cole,  58  N.  J.  Eq.  203  495,  497 
V.  Dows,  28  N.  J.  Eq.  459  713,  714 
V.  Jones,   41    Nebr.   867  305 

V.  Morgan,  48  Tex.  304 

669,  717,  1406,  1678 
V.  Rainey,   58   III.   357  901 

V.  Stanley,  119  Md.  590  479,  804,  956a 
V.  Turney.  35  Ala.    131  163 

V.  U.   S.   Mortgage  Co.,  96  Ind.   21 

822,  865a,  868,  874d 
Morse  v.  Bank,  47  N.  J.  Eq.  279  1658 

V.  Bassett,   132  Mass.   502  1258 

V.  Byam,  55  Mich.  594  36,  1841,  1902 
V.  Clayton,  13  S.  &  M.  (Miss.)  373  924 
V.  Curtis,  140  Mass.  112  481a, 

541.  559,  808,   1624 
V.  Dewey,   3    N.   H.    535  65 

V.  Dole,    73    Maine    351  487,   609 

V.  Goddard,  13  Mete.  (Mass.)  177  777 
V.  Godfrey,  3  Story   (U.  S.)   364 

346,  460 
V.  Hewett,    28    Mich.    481  498,    512 

V.  Home  Sav.   &c.   Assn.,   60   Minn. 

316  1606.  1923a 


Morse 

V.  Merritt,    110   Mass.    458  671, 

720,  952,   1264,   1274 
V.  Morse,  58  N.  H.  391  489 

V.  Rochester   Loan   &c.    Co.,  74  III. 

App.   326  1661 

V.  Smith,    83    111.    396  1064,    1072 

V.  Stafford,    95    Maine    31 

71,    718,    1295,    1308 

V.  Wellcome,   68   Minn.   210  647 

V.  Whitcher,   64    N.    H.    591         42,  664, 

667,  670,  671,  675a,  675b,  702 

Morsman   v.   Werges,   3   Fed.   378  624 

Morson  v.  Hunter,  11  U.  C.  C.  P.  585 

S24a 

Morss  V.  Burns,   17  N.  Y.  S.  739  680 

V.  Hasbrouck,    13   Wkly.   Dig.   393     1606 

Mortenson  v.   Morse,    153   Wis.   389  136 

Mortgage,  In  re,  5  Ohio  S.  C.  PI.  Dec. 

556  534 

Mortgage   Security    Co.   v.    Casebier,    3 

Kans.   App.    741,  74,  1179a 

Mortgage  Trust  Co.  v.  Cowles,  3  Kans. 

App.  656  1439 

Morton    v.    Allen    (Ala.),    60    So.    866 

258,  279,  286,  335 
V.  Blades  Lumber  Co.,  144  N.  Car. 

31  479,  791 

V.  Blades  Lumber  Co.,   154  N.  Car. 

336  787,  813,  818,  1789 

V.  Covell,  10  Nebr.  423  1174 

V.  Hall,   118   Mass.   511 

1853,  1897a,  1926b,  1927 
V.  Jones,  136  Ky.  797  584 

V.  New  Orleans  &c.  R.  Co.,  79  Ala. 

590  822 

V.  Noble,    22    Ind.    160  28,  1421 

V.  Robards,   4    Dana    (Ky.)    258  464 

V.  White,  2  Ind.  663  462,  463,  467 

Morton   Trust   Co.  v.   Metropolitan   St. 

R.  Co.,  165  Fed.  493  1573 

Mosby   V.   Arkansas,   4    Sneed    (Tenn.) 
324  70 

V.  Hodge,  76  N.  Car.  387  1776 

Mosca    Milling   &c.    Co.    v.    Murto,    18 

Colo.    App.    437  1922a,     1929 

Moseley  v.   Moseley,  86  Ala.  289  258 

V.  Moseley,    15   N.    Y.   334  283 

V.  Rambo,  106  Ga.  597 

1765,  1794,  1808,  1891 
Mosely    v.    Shoonhoven,    12    111.    App. 

113  1719a 

Moses   V.    Clerk,    12   Iowa   139  762 

V.  Comstock,    4   Nebr.    516  817 

V.  Dade,   58  Ala.   211  500 

V.  Dallas  Dist.   Court,   12  Iowa  139 

748,  758 
V.  Hatfield,  27  S.  Car.  324         346,  351, 
352,    353,    374,    376,    384,    800,  817 
V.  Home  Bldg.   &c.  Assn.,   100  Ala. 

465  644,   670,  724 

V.  Johnson,  88  Ala.   517  189 

V.  Murgatroyd,    1    Johns.     Ch.    (N. 

Y.)    119  309 

V.  Philadelphia    Mtg.    &c.    Co.,    131 

Ala.  554  1384 

V.  Philadelphia    Mtg.    &c.    Co.,    149 

Ala.  88  1385 

V.  Scale,  63  Misc.  (N.  Y.)  203  124 

Mosher  v.  Joyce,  51  Fed.  444  1638 

V.  Vehue,    11    Maine    169  687,  721 

Moshier  v.  Knox  College,  32  111.   155 

470,   555,  556 
V.  Momsen,   13   Okla.  41  500 

V.  Norton,  83  111.  519 

1080,   1120c,  1129,  1493,  1599 
V.  Nortoti,  100  111.  63 

1123,  1134,  1139,  1140 


1086 


GENERAL   TABLE   OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Hosier's  Appeal,   56  Pa.   St.   16       874,  877 

Hosier  v.  Norton,   83   111.   519  1123 

Hosley  v.  Johnson,  86  Va.  429  1936 

Hoss  V.  Adams,  39  N.  Car.  42  908 

V.  Atkinson,  44   Cal.   3  586 

V.  Brant,  216  Ho.  641  1067 

V.  Gallimore,  Doug.  279 

773,  774,  77S,  1194 
V.  Green,  10  Leigh   (Va.)   251  262 

V.  Johnson,  36  S.  Car.   551  1397 

V.  Lane,    50   N.   J.    Eq.   295       917,  1388 
V.  HcCall,  75  111.  190  1120c 

V.  Odell,   134  Cal.   464  1114 

V.  Odell,  141  Cal.  335 

1093,  1104,  1140,  1141 
V.  Robertson,  56  Nebr.  774  1685,  1688 
V.  Warner,   10  Cal.  296  1423,  1441 

Hossop  V.   Creditors,  41   La.  Ann.  296 

352,  612 

Mote  V.  Morton,  46  Fla.  478  1414,  1418 

Motes  V.  Robertson,   133  Ala.  630  874c 

Motley  V.   Carstairs,   114  Va.  429     318,  335 

V.  Harris,   I   Lea   (Tenn.)    577  881 

V.  Manufacturers'      Ins.       Co.,     29 

Haine  337  408a 

Mott  V.   Clark,  9  Pa.   St.  399 

842,  843,  844,  953 
V.  Fiske,  155  Ind.  597  294,  330,  808 
V.  German    Hospital,    55    N.    J.    Eq. 

722  479,  786,  808 

V.  Harrington,  12  Vt.  199    250,  317,  328 
V.  Maris    (Tex.),   29    S.   W.    825 

575,  1792,  1793a.  1801 
V,  Newark   German  Hospital,   55    N. 

J.    Eq.    722  480 

V.  Rutter   (N.  J.),  54  Atl.  159     894,  900 
V.  Smith,   16   Cal.   533  498 

V.  Walkley,    3    Edw.    (N.   Y.)    590 

1640,  1671 
Motz  V.  Henry,  8  Kans.  App.  416  1663a 
Moughon   V.    Masterson,    140   Ga.    699 

1331,  1387 
Houlthrop    V.    Farmers'    Hut.    F.    Ins. 

Co.,  52  Vt.  123  426 

Houlton  V.   Adams,   67   N.    H.    102 

1278,  1313 

y  V.  Cornish,  138  N.  Y.  133        1396,  1410, 

'  1539,   1540,   1551,   1558,   1560,  1600 

V.  Cornish,   61    Hun    (N.   Y.)    438     1431 

V.  Haskell,    50    Minn.    367 

S75,  744,  1386 

V.  Leighton,  33  Fed.  143  674 

V.  Lowe,    32   Maine  466  624 

V.  Sidle,  52  Fed.  616  1743,  1823a 

Mounot  V.  Williamson,  7  Mart  (N.  S.) 

(La.)  381  575 

Mount  V.    Manhattan   Bank,   44   N.   J. 
Eq.  297  1670 

V.  Manhattan  Co.,  43   N.  J.  Eq.  25 

1421,  1654 
V.  Potts,  23   N.  J.   Eq.    188 

1621,    1631,  1712 
V.  Suydam,    4    Sandf.    Ch.    (N.    Y.) 

399  793 

V.  Van  Ness,  33  N.  J.  Eq.  262 

,    ,    ^  738,   751,  75Sa.  761c 

Mountford,  Ex  parte,  14  Ves.  606  179 

Hountford  v.  Scott,  3  Hadd.  40  562 

Mt.     Vernon     Hfg.     Co.     v.     Summit 
County  Mut.  Fire  Ins.  Co.,   10  Ohio 
,  St.  347  422,  425 

Mourain  v.  Devall,  12  La.  93  1370 

Mowry  V.  Bishop,  5  Paige  (N.  Y.)   98 

„      ,  634,  651 

V.  Crocker,  33  S.  Car.  436  458 

V.  Howard,  65   Kans.  862  1674 

V.  Sanborn,   65   N.   Y.  381  190S 


Mowry 

V.  Sanborn,  68  N.  Y.  153    351,  1751, 
1776,  1821,  1863,  1894,  1904,  1905 
V.  Sanborn,  72  N.  Y.  534 

1751,  1904,  1905 
V.  Sanborn,  62  Barb.  (N.  Y.)  223 

1751,  1776,  1905 
V.  Sanborn,  7  Hun  (N.  Y.)  380 

1751,  1894,  1905 
V.  Sanborn,  11  Hun  (N.  Y.)  545  1905 
V.  Wood,  12  Wis.  413 

136,   176,   179,  186,  187,  188 

Mowrey  v.  Davis,  12  Ind.  App.  681  586 

Moxon  V.  Wilkinson,  2  Hont.  421  1441 

Hoyer  v.  Badger  Lumber  Co.,  10  Kans. 

App.   142  1537 

V.  Dodson,  212  Pa.  344  618 

V.  Hinman,  13  N.  Y.  180  586 

Hoynahan  v.   Hoore,   9   Hich.   9  893 

Hoyse  v.  Cohn,  76  Miss.  590  1383 

Muckelroy  v.  House,  21  Tex.  Civ,  App. 

673  335 

Huckenfuss   v.    Fishburne,    68    S.   Car. 

41  1669 

Mudd  V.  Green,  11  Ky.  L.  359  87 

Muddle  v.  Van  Slyke,  63  Hisc.  229  414 
Hudge  V.  Hull,  56  Kans.  314  1406,  1407 
Huehlberger    v.    Schilling,     19    N.    Y. 

St.  1  172,  515 

Huehling  v.  Huehling,  181  Pa.  St.  483    436 

Mueller   v.    Becker    (Ho.),    172   S.    W. 

322  1880 

V.  Brigham,   53  Wis.   173  538 

V.  Engeln,  12  Bush  (Ky.)  441  574 

V.  Light,   92   Ark.    522  1205a 

V.  Renkes,  31   Mont.   100 

39a,    738,    966b,   987,  1016 
Huense  v.  Harper,  70  Ark.  309  497 

Huhlig  V.   Fiske,    131    Hass.    110 

738,   769a,  1871 
Muir  V.  Berkshire,  52  Ind.  149 

812,  874,  874a,  874c,  1678 
V.  Galloway,  61  Cal.  498  495 

V.  Gibson,  8  Ind.  187  1414,  1436 

V.  Hamilton,    152    Cal.    634  618 

V.  Newark    Savings   Inst.,    16   N.    J. 

Eq.  537  642,  642a 

V.  Schenck,  3   Hill   (N.  Y.)    228         475 
Mulcahy   V.    Fenwick,    161    Mass.    164 

791,  956,  964 
Mulford  V.  Peterson,  35  N.  J.  L.  127 

787,  813,  817,  855,  870,  871 
Hulhaupt  V.  Youree,  35  La.  Ann.  1052 

260,  297a 
Hulherrin    v.    Hill,    S    Heisk.    (Tenn.) 

58  198 

Mulholland's  Estate,  In  re,  224  Pa.  St. 

536  574 

Mullan  V.  His  Creditors,  39  La.  Ann. 

397  1606 

Hullanphy  Bank  v.  Schott,  135  111.  655 

124b,  128,  83Sb,  843 
V.  Simpson,  4  Mo.  319  1072 

Mullen  V.  Gooding  Implement  &c.  Co., 

20  Idaho  348  1182,  1186 

Mullens  v.  Hortgage  Co.,  88  Ala.  280  134a 
HuUer   v.    Bayly,   21    Gratt.    (Va.)    521 

1805,  1817 
V.  Dows,   94  U.  S.  444  1444,  1630 

V.  Flavin,  13  S.  Dak.  595  241,  331 

V.  Stone,   84  Va.   834 

1801,  1805,  1809,  1813,  1817 
v.  Wadlington,   5   S.   Car.  342     817,  881 
Mulligan  v.   Hendershott,    17   Ont.   Pr. 
,227  705 

Mulliken  v.   Graham,  72  Pa.   St.  484 

546,  548 


GENERAL   TABLE   OF    CASES 


1087 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Mullin  V.  Bloomer,  11  Iowa  360     133S,  1449 

MuUins    V.    Butte     Hardware    Co.,    25 

Mont.   525  559,  594 

V.  Franz,    147    N.    Y.    S.    418  1613 

V.  Wimberly,  50  Tex.  457     586,  589,  597 

Mullison's  Estate,   68   Pa.   St.   212 

86,  547,  611 

Mulvane  v.    Sedgley,   63   Kans.    105         741 

Mulvaney  v.  Gross,  1  Colo.  App.  112       750 

Mulvey   v.    Gibbons,    87    111.    367  1048, 

1054,  1561,  1590,  1671,  1876,  1891 

Mumford  v.  Am.  Life  Ins.  Co.,  4  N.  Y. 

463  646,  1808 

V.  Armstrong,  4  Cow.    (N.   Y.)    553 

1709a 
V.  Knox,   50   Mo.   App.    356  964 

V.  Stohwasser,   L.   R.    18  Eq.   556       555 
Muncie  Nat.  Bank  v.   Brown,   112   Ind. 

474  1516 

Mundine  v.   Pitts,   14  Ala.   84  556 

Mundt  V.  Glos,  246  III.  636  S37d 

Mundy  v.    Monroe,    1    Mich.   68 

36,  1320,  1742,  1905 
V.  Vawter,    3    Grat.    (Va.)    518 

489,  548,  1768,  1777 

Munford  v.  Green,  103  Ky.  140  297 

V.  Mclntyre,    16    111.    App.    316  465 

V.  Miller,  7  Bradw.   (111.)  62  99 

V.  Pearce,   70   Ala.   452  208,  209 

Hunger   v.    Baldridge,   41    Kans.   236  83 

V.  Beard,   87   Nebr.   527  1404 

V.  Casey,   1   Monag.    (Pa.)   688  312 

Munn   V.    Surges,    70    111.    604         495,  588, 

1861,    1862,    1876,    1883,    1885,    1891,  1910 

Munoz   V.    Wilson,    111    N.    Y.    295 

501,  14S9a 

Munro  v.  Barton,  95  Maine  262     1070,  1144 

V.  Long,  35  S.  Car.  354  1500 

V.  Merchant,  26  Barb.   (N.  Y.)   383    7l5 

Munroe  v.    Eastman,   31    Mich.    283 

548,  551 
Munsel  v.  Beals,  5  Kans.  App.  736 

575,  754 
Munson  v.    Ensor,    94    Mo.    504 

485,   507,  582 
V.  Munson,  30  Conn.  425  887 

Munter    v.    Linn,    61   Ala.    492 

635,   1493,  1606 
Murchie    v.    Theriault,    1    N.    Brunsw. 

Eq.  588  533 

Murdock  v.   Chapman,  9  Gray  (Mass.) 
156  138,  139,  810,  812,  1678 

V,  Chenango  County  Mut,  Ins.   Co., 

2  N.  Y.  210  396 

V.  Clarke,   90   Cal.    427 

20,  288,  342c,  1122,   1123,  1127 
V.  Cox,   118  Ind.  266  612,  887 

V.  Empie,  19  How.  Pr.  (N.  Y.)  79 

1039,    1670,  1911 
V.  Ford,  17  Ind.   52  606,  607,  980, 

1047,    1118a,   1425,    1435,  1699 
V.  Gifford,   18  N.  Y.  28  448 

V.  Harris,  20  Barb.  (N.  Y.)  407  444 

V.  Leonard,  IS  Wash.  142  1406,  1412 
V.  Waterman,  145  N.  Y.  55  1171,  1198 
V.  Woodson,  2  Dill.  (U.  S.)   188  178 

Muren  v.   Southern  Coal  &c.  Co.   (Mo. 

App.),    160    S.    W.    835  1220,  1384 

Murfree    f.    Carmack,  4  Yerg.    (Tenn.) 

270  463 

Murguiondo  v.  Hoover,  72  Md.  9  1340 

Murphee  v.   Summerlin,   114  Ala.   54     1095 

Murphy  V.  Barnard,  162  Mass.  72  480, 

481a,  483,  791,  804,  837,  956,  964,  964a 

V.  Beard,   138   Ind.   560  609 

V.  Galley,   1  Allen   (Mass.)    107 

244,  245,  246,  250,  272,  273 
V.  Cannon,  18  Mont.  348         1440,  1441 


Murphy 

V.  Coates,  33  N.  J.  Eq.  424  1196 

V.  Dunning,  30  Wis.  296  •  834 

V.  Elliott,  6  Blackf.    (Ind.)  482  954 

V.  Farmers'  &c.  Bank,  131  Cal    115 

1668 
V.  Farwell,  9  Wis.  102  1048,  1439 

V.  Fleming,  69  Mich.  185  990,  991 

V.  Gunn,  54  Nebr.  670  1638 

V.  Hendricks,   57   Ind.   593  66,  489 

V.  Hoyt,  93  III.  App.  313  1521 

V.  McNeill,  82  N.  Car.  221  1352 

V.  Moore,  23  Hun   (N.  Y.)  95  625 

V.  Murphy,  141  Cal.  471  1093 

V.  Murphy,  74  Conn.   198  627 

V.  Murphy,    145    Mass.   224  1259 

V.  Nathans,  46  Pa.  St.  508  557 

V.  New    Hampshire    Sav.    Bank,    63 

N.  H.  362  1107,  1563 

V.  People's  Eq.  Mut.  F.  Ins.  Co.,  7 

Allen    (Mass.)    239  399 

V.  Plankinton  Bank,  13  S.  Dak.  501 

342a,   465,  513,  514 
V.  Purifoy,    52    Ga.    480  265 

V.  Renner,    99    Minn.,  348  83a 

V.  Schnell,  248  111.  182  906 

V.  Simpson,   42    Mo.   App.   654  943 

V.  Stith,    6    Bradw.    (111.)    562  1545 

V.  Trigg,  1  Mon.   (Ky.)  72  297 

V.  Welch,  128  Mass.  489    676,  789,  1211a 
Murray  v.  Able,   19  Tex.  213  201 

V.  Ballou,  1  Johns.  Ch.  (N.  Y.)  566 

542,  555,  583,  584 
V.  Barlee,   3   Myl.   &  K.   209  107 

V.  Barney,   34  Barb.    (N.   Y.)    336       374 
V.  Blackledge,   71    N.    Car.   492 

664,  672,  789 
V.  Blatchford,  1  Wend.  (N.  Y.)  583  959 
V.  Brokaw,  67  111.   App.  402  989 

V.  Butte-Monitor   Tunnel   Min.    Co., 

41  Mont.  449  278 

V.  Catlett,  4  Greene   (Iowa)    108 

802,  1402 
V.  Chamberlain,  67  Minn.   12  1606 

V.  Emery,   187  111.  408  762,  1207 

V.  Finster,  2  Johns.  Ch.  (N.  Y.)  155 

556 
V.  Fishback,  5  B.  Mon.  (Ky.)  403  915 
V.  Fox,    104   N.   Y.   382  877 

V.  Klinzing,   64  Conn.  78  94 

V.  Luna,  86  Tenn.   326  919 

V.  Lylburn,    2    Johns.    Ch.    (N.    Y.) 

441  583,  843,  847 

V.  McCarthy,  3   Sad.    (Pa.)   383  245 

V.  Marshall,   94  N.  Y.  611  741,  742 

V.  Mutual    Ben.    Life    Ins.    Co.,    3 

Nebr.   (Unof.)  861  1053 

V.  O'Brien,  56  Wash.  361    892,  893,  1367 
V.  Porter,  29   Nebr.   288 

139,  802,  813,  826,   1372 

V.  Smith,  1  Duer  (N.  Y.)  413     748,  750 

V.  Swanson,   18   Mont.  533  609 

V.  Walker,   31    N.    Y.   399  16,    176, 

309,  331,  336,  340,  342c,  719 

V.  Zeller    (N.   J.),    59   Atl.   261  505 

Murray's  Estate,   18  Cal.  686  487a 

Murrell  v.  Jones,   40   Miss.   565       817,  823 

V.  Kelly  &c.  Shoe  Co.,  18  Tex.  Civ. 

App. -114  467 

V.  Mandelbaum,  85  Tex.  22  569 

V.  Scott,   51   Tex.    520  881,  1771 

V.  Smith,  51  Ala.  301  1588 

Murry  v.   Carlton,   65   Wash.   364  597 

Murtagh  v.  Thompson,  28  Nebr.  358       650 

Murto  V.   Lemon,    19   Colo.   App.   314 

957,   989.    1192,    1466 
Musgrave  v.  Dickson,  172  Pa.  St.  629     885a 


1088 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  S§  663a-1442c;  3,  §§  1443-1940.] 


Musgrove  v.    Bonser,   5   Ore,   313 

253,  254,  518,  538,  544,  547,  548,  555 
V.  Kennell,  23  N.  J.  Eq.  75  842 

Musick  V.  Barney,  49  Mo.  458  496 

V.  O'Brien    (Tex.    Civ.    App.),    102 

S.   W.   458  _      257,  324 

Muskingum  v.  Carpenter,  7  Ohio  21       168 
Muskingum     Valley     Turnpike    Co,     v. 

Ward,  13  Ohio  120.  1838 

Musselman    v.    Knottingham    (Wash.), 

137  Pac.   1012  1182,  1442b 

Musser  v.  Hyde,  2  Watts  &  S.    (Pa.) 

314  504,  517,  566 

Mussey  v.   Bates,   60  Vt.  271  317,  328 

Mussina  v.  Bartlett,  8  Port.  (Ala.)  277, 

284  1539,    1563,  1577 

Muth  V.   Goddard,  28  Mont.  237 

39a,  816,  1792 
Mutt  V.  Eastcn,   1  Ch.  873  1878 

Mutual  Aid  BIdg.  &c,  Co,  v.  Gashe,  56 

Ohio  St.   273  536 

Mutual  Aid  L.  Ins,  Co.  v.  Logan,  55  S. 

Car.  395  657 

Mutual  Benefit  L.  Ins.  Co.  v.  Gould,  34 

N.    T.    E(j.    417  1350 

V.  Huntington,  57  Kans.  744  147, 

436,  439,   538,  814,  817,  956,  962 

V.  Miles,  81  Fed.   32  964 

V.  Siefken,  1  Nebr.  (Unoff.)  860     1611a 

Mutual  Bldg.  &c.  Assn.  v.  Wyeth,  105 

Ala.   639  972 

Mutual  Fire  Ins.  Co.  v.  Barker,  17  App. 

D.  C.  205  1847,  1875,  1906,  1914a 

Mutual  Life  Ins.  Co.  v.  Bigler,   79   N. 
Y.  568  684,  1658,  1666 

V.  Boughrum,  24  N.  J.  Eq.  44 

1621,  1625 
V.  Bowen,  47  Barb.  (N.  Y.)  618  1687 
V.  Cranwell,   10   N.  Y.   S.  404  1606 

V.  Dake,  87  N.   Y.  257 

504,  515,  516,  517,  518,  519 
V.  Davies,  44  N.  Y.   Sup.   Ct.   172 

727,  741 
V.  Downing,  44  N.  J.  Eq.  604  1720 

V.  Easton  &  Amboy  R.  Co.,  38  N.  J. 

Eq.   132  681,   1072 

V.  Fleischman,    149    App.    Div.    (N. 

Y.)  23  1231 

V.  Hall,   166  N.  Y.  595  741 

V.  Hopper,  43  N.  J.  Eq.  387  1720 

V.  Howell,    32    N.   J.   Eq.    146  1717 

V.  Hunt,  79  N.  Y.  540  1807c 

V.  Kashaw,  66  N.  Y.   544  642 

V.  National  Bank,   18  Hun   (N.  Y.) 

371  684 

V.  Nicholas,  144  App.  Div.  95 

264,  384,  513,  1384 
V.  O'Donnell,  146  N.  Y.  275  1675 

V.  Sage,  41  Hun   (N.  Y.)   535  1597 

V.  Salem,   3    Hun    (N.    Y.)    117  1685 

V.  Schwab,  51  N.  J.  Eq.  204  1442 

V.  Shipman,    119   N.    Y.   324  136 

V.  Southard,  25  N.  J.  Eq.   337 

1350,  1720 
V.  Sturges,  32  N.  J.  Eq.  678  135,  1382 
v.  Sturges,  33  N.  J.  Eq.  328  608,  1668 
V.  United  States  Hotel  Co.,  82  Misc. 

632  915 

V.  Wilcox,  55  How.  Pr.   (N.  Y.)  43 

■«»  .     ,  r  .  485,  83Sb 

Mutual  Loan  Assn.  v.  Tyre  (Del.).  81 
,  Atl.  48  348 

Mutual  Loan  Banking  Co.  v.  Haas,  100 

Ga.  Ill  1794,  1876,  1883,  1897 

Mutual  Loan  &c.  Assn.  v.  Elwell,  38  N. 

J.   Eq.    18  471    535 

Mutual  &c.  Ins.  Co.  v.  Rowand,  26  n! 

J-  Eq.  389  487.  502,  503 


Muzzy  V.  Knight,  8  Kans.  456         71,  16S8a 
Myer  v.  Beal,  5  Ore.  130  1203,  1204 

V,  Western  Car  Co.,  102  U.  S.  1         158 
V.  Hart,  40  Mich.  517 

991,  1606,  1923,  1923a,  1924 

Myers  v,   Brownell,   1    D,    Chip,    (Vt.) 

448  848 

v.  Buchanan,  46  Miss.  397  526 

V.  Campbell,  64  N.  J.  L.  186     134,  883a 

V,  Dorman,  34  Hun    (N,  Y.)    115     1677 

V.  Estell,   48  Miss.  372  ,  771, 

772,  1516,  1521,  1532",  1769,  1773 

V.  Hazzard,  4  McCrary   (U.   S.)   94 

817,  820,  834,  837,  843 
V.  Hewitt,  16  Ohio  449  1353 

V.  Tones,  61  Kans.   191  880 

V.  Knabe,   51   Kans.   720  104 

V.  Manny,    63    111.    211  1666 

V.  Meinrath,  101  Mass.  366  623 

V.  O'Neal,   130  Ind.  370  848 

V.  Perry,  72  111.  App.  450  490 

V.  Picquet,    61    Ga.   260  450 

V.  Pierce,  86  Ga.  786  1447a,  1630 

V.  Ross,  3  Head  (Tenn.)   59  560 

V.  Snyder,  96  Iowa   107  1863 

V.  Wheelock,  60  Kans.  747  479 

V.  White,    1   Rawle    (Pa.)    355  774 

V.  Wright,  33   111.  284  1378,  1435 

Myers'  Appeal,   42   Pa.    St.    518 

242    257    281    374 
Myerstown   Bank  v.    Roessler,    186   Pa.' 

St.  431  813,  834,  838 

Mygatt  v.  Coe,  44  Hun  (N.  Y.)  31  1654 

MyUus  V.  Copes,  23  Kans.  617  129 

Mylott  v.    Skinner,    12   Pa.    Super.   Ct. 

137  '^  648 

Mynes  v.  Mynes,  47  W.  Va.  681  913 

Myrick's  Succession,  In  re,  43  La.  Ann. 

^.^^*  -r.  514a 

Myton  V.  Davenport,  51  Iowa  583 

1051b,  1516,  1521 

N 

Naar  v.  Union  &c.  Land  Co.,  34  N.  J. 
„Eq.   Ill  1350,  1709 

Nace,  In  re,  52  Pa.  Super.  Ct.  607  678 

Naden  v.    Christopher,   67   Wash.   578 
„    ,  1587,  1591 

Nagle  V.  Conard,  79  N.  J.  Eq.  124  863 

v.  Macy,  9  Cal.   426 

20,   804,  808,   1584,  1673 

V.  Simmank,  54  Tex.  Civ.  App.  432 

316,  324 
Nailer  v.  Stanley,  10  Serg.  &  R.  (Pa.) 

^ylf        T,      .  1621 

Nalle  v.  Farrish,  98  Va.   130  204,  876 

Nally  V.  Long,  71  Md.  585  824a 

Naltner  v.  Tappey,  55  Ind.  107  942 

Names  v.  Names,  48  Nebr.  701  244 

Nance  v.  Gray,  143  Ala.  234  647 

V.  Gregory,  6  Lea  (Tenn.)  343  644 

V.  Woods    (Wash.),    140   Pac.   323     1490 
Nantz    V.    McPherson,    7    T.    B.    Mon. 
^^  (Ky.)  597  555 

Napier  v.    Catron,   2   Humph.    (Tenn.) 

534  121 

Napieralski  v.   Simon,   198  111.  384  962 

Napton  V.  Hurt,   70   Mo.   497       1848,  1849 
Naquin    v.    Texas    Sav.    &c.    Assn.,    95 

Tex.  313  410,  910 

Narrell    v.    J.    R.    Phillips    Mercantile 

Co.  (Ala.),  64  So.  305      1049,  1583,  1876 
Nash  V.  Kelley,  50  Vt.  425  814,  817 

V.  Moore,  151  N.  Y.  S.  96  83Sa 

V.  Northwest  Land  Co.,  IS  N.  Dak. 

566  673,  824,  841,  1902 


GENEEAL   TABLE    OF    CASES 


1089 


[References  are  to  Sections.— Vols.  1,  §|  1-663;  2,  §§  663a-1442c;  3,  |§   1443-1940.] 


Nash 

V.  Spofford,    10    Mete.    (Mass.)    192 

1291,  1305 
Nashville  &  D.  R.  Co.  v.  Orr,  18  Wall. 

(U.  S.)  471  1385,  1398 

Nashville    Trust    Co.    v.    Smythe,    94 

Tenn.  513  202 

Natal  Land  Co.  v.  Good,  2  L.  R.  P.  C. 

121  546 

Natchez  v.  Minor,  9  Sm.  &  M.  (Miss.) 

544  823,  842 

Nathan  v.  Lee,    152  Ind.   232  662 

Nathan    Miller    &    Sons   v.    Blinn,   219 

Mass.  266  1341 

National     Bank    v.     Athens    Exchange 
Bank,  110  Ga.  692  1688a 

V.  Bigler,  83   N.  Y.   51 

382,  384,  926,  934 
V.  Cherry.  L.   R.   3   P.   C.   C.  299 

179,  180 
V.  Cotton,  53  Wis.  31  1198 

V.  Gushing,  53  Vt  321  874,  874c,  881 
V.  Danforth,  80  Ga.  55  954,  1606,  1606a 
V.  Grand  Lodge,  98  U.  S.  123  761b 

V.  Gunhouse,  17  S.  Car.  489  369 

V.  Kirby,   108  Mass.  497  75,  841 

V.  Lanier,  7  Hun   (N.  Y.)  623  168 

V.  Levanseler,  115  Mich.  372  436e 

V.  Matthews,  98  U.  S.  621  134,  619 

V.  Morse,   73    Iowa  174  501 

V.  Mulford,  17  Cal.  App.  551  1606 

V.  North,   160  Pa.   St.   303  433a 

v.  Spot  Cash  Coal  Co.,  98  Ark.  597  523 
V.  Sprague,  20  N.   J.   Eq.   159  1677 

V.  Tenn.   Coal  &c.   R.   Co.,  62  Ohio 

St.  564  60,  62,  242,  264,  465 

V.  Whitney,  103  U.  S.  99  134,  365,  460 
V.  Wood,    S3    Vt.    491  1236 

National    Bank  of   Commerce  v.   Lock, 

17  Wash.  528  1363 

National  Bank  of  Metropolis  v.  Sprague, 

21   N.  J.   Eq.   530  583 

National  Bond  &c.  Co.  v.  Hopkins,  96 

Minn.    119  S37b 

National   BIdg.    &c.   L.   Assn.  V.   Chea- 
tham, 137  Ala.  395  1094 
National    Cash    Register    Co.    V.    Brad- 
bury, 12  Ariz.  99                              465,  474 
National    Exchange    Bank    v.    Jackson 

(Tex.),  33   S.  W.  277  1792 

National   F.   Ins.   Co,  v.  Broadbent,  77 
Minn.   175  1516,  lS31a 

V.  McKay,  21  N.  Y.  191  196,  1496,  1502 
V.  McKay,  S  Abb.  Pr.   (N.  S.)    (N. 

Y.)  445  679,   1395,   1406,  1483 

V.  Loomis,    11   Paige    (N.   Y.)    431 

1613,  1882 
National    Foundry    &    Pipe    Works    v. 

Oconto  Water   Co.,   52   Fed.   43       lOSlaa 
National  Home  Bldg.  &c.  Assn.  v.  Home 
Sav.  Bank,  181   111.  35  134 

V.  Scudder-Gale  Grocer  Co.,  82  Mo. 

App.  245  738 

National  Inv.  Co.  v.  Nordin,  50  Minn. 

336  736a,  870,  954 

National    Life   Ins.    Co.   v.    Butler,    61 
Nebr.   449  358,   1179,  1182a 

v.  Crandall,  2  Nebr.    (Unoff.)    335 

1600a,  1611a 
v.  Donovan,  238  111.  283  634,  643 

V.  Fitzgerald,  61  Nebr.  692     1222,  1709a 
National  Live  Stock  Bank  v.  First  Nat. 

Bank,  203   U.   S.   296  840 

National  Loan  &c.   Co.  v.  Dorenblaser, 
30    Tex.    Civ.   App.    148 

1822,   1827,  1837,  1859 
V.  Stone  (Tex.),  46  S.  W.  67  746 

69 — Jones  Mtg. — Vol.  III. 


National  Metal  Edge  Box  Co.  v.  Van- 

derveer,  85  Vt.  488  103 

National   Mtg.    &c.    Co.   v.   Hutchinson 

Mfg.   Co.,  6  Kans.  App.  673  487 

National  Mut.  Bldg.  &c.  Assn.  v.  Ash- 
worth,  91   Va.   706  1776 
v.  Blair,  98  Va.  490  538 
V.  Brahan,  80  Miss.  407                       660 
V.  Burch,    124   Mich.   57               660,  661 
V.  Houston,  81  Miss.  386         1080b,  1111 
v.  Retzman,  69  Nebr.  667                     746 
National  Nickel   Co.  v.   Nevada  Nickel 
Syndicate,    106  Fed.   110                        1587 
V.  Nevada     Nickel     Syndicate,     112 

Fed.   44  1587 

National  Rubber  Co.  v.  Rhode  Island 
Hospital  Trust  Co.  (R.  I.),  33  Atl. 
254  1811 

National  Savings  Bank  v,  Creswell,  100 

U.  S.  630  1620,  1621 

National    Shoe    &c.    Bank   v.    Small,    7 

Fed.   837  153,  726 

National  State  Bank  v.  Davis,  24  Ohio 
St.  190  1187 

V.  Sanford  Fork  &c.   Co.,   157  Ind. 

10  458 

National  Surety  Co.  v.  Walker  (Iowa), 
117   N.   W.    1114  713 

v.  Walker,    148   Iowa   157         680,  1600a 
National  Trust  Co.  v.   Murphy,  30   N. 

J.   Eq.   408  134,  134a 

National  Val.  Bank  v.  Harman,  75  Va. 

604  203 

National    Waterworks    Co.    v.    Kansas 

City,  78  Fed.  428  157 

Nations  v.  Pulse,   175   Mo.  86  1821 

Nau  V.  Brunette,  79  Wis.  664 

1666,  1763,  1827,   1851 
Naugher  v.   Sparks,   110  Ala.   572 

1895,  1922a 
Navassa  Guano   Co.   v.   Richardson,   26 

S.  Car.  401  50,  873 

Nave  v.  Berry,  22  Ala.  382  785 

Nay  Aug  Lumber  Co.  v.  Scranton  Trust 

Co.,  240  Pa.   St.   500  1614a 

Naylor  v,  Throckmorton,  7  Leigh  (Va.) 

98  534,  535,  607 

Nazro  v.   Ware,  38  Minn.  443 

84,  343,  345,  348,  349,  352,  354,  501 

Neal  v.  Allison,  50  Miss.   175  907 

V.  Bleckley,  36  S.  Car.   468     1906,  1922 

V.  Gillaspy,    56    Ind.    451        1655,  1675a 

V.  Hamilton    (Tex.),  7   S.  W.  672 

681,  1897 
V.  Murphey,  60  Ga.  388  201 

V.  Perkerson,  61  Ga.  345  593 

Neale  v.  Albertson,  39  N.  J.  Eq.  382 

78,  414,  1135 
V.  Dempster,  179  Pa.  St.  569  722,  981 
V.  Hagthrop,    3    Bland    Ch.     (Md.) 

551  1127,  1597 

V.  Reid,   3   Dow.  &  Ry.  156  401 

Nealis  v.  Bussing,  9  Daly  (N.  Y.)  305    1536 
Nebraska  Central  Building  &c.  Assn.  v. 

McCandless,   83   Nebr.   536  626 

Nebraska   Land  &c.   Co.   t.  Cutting,   51 

Nebr.   647  1611a 

Nebraska  Loan  &  Trust  Co.  v.  Dicker- 
son,  1  Nebr.   (Unoff.)  622  1611a 
V.  Hamer,  40  Nebr.  281 

1611a,  1613,  1642,  1673 

V.  Haskell,   4  Nebr.    (Unoff.)   330     1106 

V.  Marshall,  51   Nebr.   534  1611a 

Necklace  v.  West,   33   Ark.    682     720.  1667 

Needham  v.  Donaldson,  40  W.  L.  R.  828 

1329 
Neefe  v.  Snyder,  20  Pa.  Co.  Ct.  6  990 


1090 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Neel  V.  Clay,  48  Ala.  252  189 

Neeley  v.   Ruleys,  26   W.  Va.   686  207 

Neely  v.  Black,  80  Ark.  212  1220,  1323 

V.  Tones,  16  W.  Va.  625  885a 

Neer  v.  Oakley,  2  N.  Y.  S.  482  121 

Neesom  v.  Clarkson,  4  Hare  97  1129 

Neeson  v.    Smith,   47   Wash.   386  267 

Neff  V.   Elder,   84   Ark.    277     192,   856,  863 
Neide   v.    Pennypacker,   9   Phila.    (Pa.) 

86  479,  481 

Neidig  v.  Whiteford,  29  Md.  178      60S,  862 
Neikirk  v.  Boulder  Nat.  Bank,  53  Colo. 

350  250,  281 

Neil  V.  Newbern,  5  N.  Car.  133  796 

V.  Rosenthal,  120  App.  Div.  (N.  Y.) 

810  189 

Neilson  v.  Blight,  1  Johns.  Cas.  (N.  Y.) 

205  817 

V.  Chariton,  60  Mo.  386  1895 

V.  Grignon,  85  Wis.  550  703 

V.  Iowa  Eastern  R.  Co.,  44  Iowa  71     487 

V.  Iowa  Eastern  R.  Co.,  51  Iowa  184  452 

V.  Neilson,  5  Barb.  (N.  Y.)  565  1633 

V.  Williams,  42  N.  J.  Eq.  291  447 

Neiswanger  v.  McClellan,  45  Kans.  599 

575,  750,  752,  761 
Neitzel  v.  Hunter,  19  Kans.  221  1474,  1718 
Neligh  V.  Keene,  16  Nebr.  407  1611a 

V.  Michenor,   11   N.  J.   Eq.   539 

136,  137,  140,  173,  603 

Nellis  V.  Munson,   108  N.  Y.  453      ■        538 

Nelms  V.   Keller,   103   Ga.  745  113 

V.  Kennon,  88  Ala.   329  1322 

V.  Rogers,   155  Ala.  489  1186 

Nelson  v.  Atkinson,  37  Nebr.  577       244,  251 

V,  Bound   Brook  &c.  Insurance  Co., 

43  N.  J.  Eq.  256  418 

V.  Boyce,  7  J.  J.  Marsh.   (Ky.)  401 

364,  369,  372 

V.  Brown,    140   Mo.    580 

741,  742,  750,  762 
V.  Brown   (Tex.   Civ.  App.),  Ill   S. 

W.   1106  574 

V.  Dunn,  15  Ala.  501  538,  555,  822 

V.  Eaton,  26  N.  Y.  410  124,  788 

V.  Everett,  29  Iowa  184    78a,  1606,  1606a 
V.  Ferris,  30  Mich.  497  813,  817 

V.  Hall,  60  N.  H.  274  610 

V.  Iowa  Eastern  R.  Co.,  8  Am.  Rail- 
road Rep.   82  370 
V.  Kelly,  91  Ala.  569           251,  331,  332 
V.  Larsen,  78  Iowa  25  732 
V.  Loder.   132  N.   Y.  288 

886,  891,  892,  899 
V.  McDonald,  80  Wis.  605  90,  91 

V.  McKee,  53   Ind.  App.   344  605 

V.  McPike,   24  Ind.   60  616,  1490 

V.  Nelson,   72   Mass.  385  145 

V.  Pinegar,  30  111.  473  27,  684 

V.  Ratliff,  72  Miss.  656  1157 

V.  Rodgers,  65  Minn.  246  1069 

V.  Rogers,  47  Minn.  103     738,  760,  760a 
V.  Sims,  23  Miss.  383  546 

V.  Turner,  97  Va.  54  1935 

V.  Wade,  21  Iowa  49  489 

V.  Wadsworth,    171   Ala.    603 

258,  260,   265,   274,  278,   279,   328, 
329,  330,  335,  514,  1093,  1093a 
Nemo  V.  Farrington,   7   Cal.   App.   443     583 
Neosho  Valley  Inv.  Co.  v.  Sharpless,  63 

Kans.  885  525 

Neptune  Ins.  Co.  v.  Dorsey,  3  Md.  Ch. 

334  1634,   1923a,   1924 

Nesbett  v.  Tredennick,  Ball  &  B.  29        714 
Nesbit  V.  Hanway,  87  Ind.  400       1048,  1095 
V.  Knowlton  Hall  Co.,  45  Misc.   (N. 

Y.)  510  1642,  1644 

V.  Worts,  37  Ohio  St.  378  380,  382 


Nesbitt  V.  Cavender,  27  S.  Car.   1  314 

Neslin  v.  Wells,   104  U.  S.  428 

53,  456,  511,  524,  527 
Nesson  v.  Millen,  20S  Mass.  515  738,  1712 
Nestor  v.  Davis,  100  Miss.  199 

812a,  813,  817,  818,  1095 
V.  Holt,   1  Alaska  567  456,  527 

Nettleship,  Ex  parte,  2  Mont.  &  D.  124    181 
Nettleton  v.   Ramsey   County  Land  &c. 

Co.,  54  Minn.  395  748 

Neufelder  v.  Third  St.  &c.   R.   Co.,  23 

Wash.  470  447 

Neuhauser  v.  Barthe,  110  La.  825  1338 

Neumann  v.  Moretti,   146  Cal.  25  537 

Neustadt's  Estate,   12  Phila.    (Pa.)  8       920 
Neuweiler  v.  Biever,  227  Pa.  547  1443 

Nevada  Consol.  Min.  &c.  Co.  v,  Lewis, 

34  Nev.  500  1597 

Nev.ida     Nickel    Syndicate   v.    National 

Nickel  Co.,  90  Fed.  133  130 

Neve  v.  Pennell,  2  Hem.  &  M.  170  534 

Nevin  v.   Lulu  &c.   Silver  Mining  Co., 

10  Colo.  357  1543 

Nevitt  v.  Bacon,  32   Miss.  212 

1195,    1204,  1210 
Nevius  V.   Egbert,  31  N.  J.  Eq.  460 

1634,  1672 
V.  Nevius,    117   App.   Div.    (N.   Y.) 

236  309 

New  V.    Sailors,   114  Ind.   407  70 

V.  Wheaton,  24  Minn.  406 

255,   586,   589,   597,  600 
Newall  V.  Wright,  3  Mass.  138  668,  702, 

720,  774,  777,  952,  1116,  1244,  1289 
Newark  Sav.  Inst.  v.  Forman,  33  N.  J. 

Eq.  436  1320,  1347,  1350,  1709 

Newaygo   County  Mfg.   Co.  v.  Stevens, 

79  Mich.  398  1479a 

New  Bedford  Inst,  for  Savings  v.  Fair- 
haven  Bank,  9  Allen  (Mass.)  175  387 
Newbegin  v.   Langley,   39   Maine  200       106 
Newberry  v.  Bulkey,  5  Day  (Conn.)  384 

467,  513 
Newbold  v.  Newbold,  1   Del.  Ch.  310 

23,  1216 
V.  Smart,  67  Ala.  326  1089 

New    Britain    Nat.    Bank   v.    Cleveland 

Co.,  91  Hun  (N.  Y.)  447  126a 

Newburger  v.  Perkins,  62  Miss.  584     1926a 
Newbury  v.  Rutter,  38  Iowa  179 

72,  677,  1225 
Newby  v.  Forsyth,  3  Grat.    (VaJ   308       72 
V.  Fox,   90   Kans.    317  608,  822a 

Newcomb  v.  Bonham,  1  Vern.  7 

7,  277,  1041,  1547a 
V.  Dewey,  27  Iowa  381  1425 

V.  St.  Peter's  Church,  2  Sandf.  Ch. 

(N.   Y.)    636  1195 

Newcome  v.  Wiggins,  78  Ind.  306  1587 

Newcomer  v.  Wallace,  30  Ind.  216  1067 

Newell  V.  Burnside  Banking  Co.  (Ky.), 
118  S.  W.  267  14,  528 

V.  Hurlburt,  2  Vt.  351  975 

V.  Mayberry,  3  Leigh    (Va.)  250  94 

V.  Pennick,  62  Iowa  123  1335 

V.  Whigham,  102  N.  Y.  20  785,  1664 

New  England  F.  &c.  Ins.   Co.   v.  Wet- 
more,    32    111.    221  408a 
New  England  Jewelry  Co.  v,  Merriam, 

2  Allen    (Mass.)   390     473,  673,  848,  871 
New  England  L.  &  T.  Co.  v.  Browne, 
177  Mo.   412  680 

V.  Miller  (Tex.),  40  S.  W.  646     583,  584 
V.  Robinson,   56  Nebr.   50 

817,  821,  822,  834,  1134,  1580 
V.  Stephens,  16  Utah  385  736,  981,  1625 
V.  Willis,  19  Tex.  Civ.  App.  128  192 
V.  Wood,  2  Kans.  App.  624  608 


GENEKAL   TABLE    OF    CASES 


1091 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


New  England  L.  &  T.  Co. 

V.  Young,  81  Iowa  732  680 

New  England  Mtg.  Sec.  Co.  v.  Casebier, 
3  Kans.  App.  741  71,  351 

V.  Clayton,    119   Ala.    361 

18,  787,  817,  1789 
V.  Fry,    143   Ala.   637  508,   608,  774 

V.  Gay,  33  Fed.  636  636,  642,  643 

V.  Hirsch,  96  Ak.   232       862,  927a,  971 
V.  McLaughlin,  87  Ga.  1  661 

V.  Ober,  84  Ga.  294  464,  495 

V.  Payne,    107    Ala.    578  83a,    138a 

V.  Powell,  94  Ala.   423  134a 

V.  Powell,  97  Ala.  483    1806,  1808,  1813 
V.  Reding,    65   Ark.   489  1207 

V.  Smith,  25  Kans.  622  1638 

V.  Tarver,  60  Fed.  660  292 

New    England    Mut.    Life    Ins.    Co.    v. 

Wing,    191    Mass.    192  1663 

New  England  Nat.  Bank  v.  Northwest- 
ern-Nat. Bank,  171  Mo.  307  488 
New    England    Trust    Co.    v.    Nash,    5 

Kans.    App.    739  760 

New      England      Waterworks      Co.      v. 

Farmers'  Loan  &c.  Co.,  136  Fed.  521    157 
Newhall  V.    Burt,    7   Pick.    (Mass.)    157 

244,  245,  246,  253,  513,  514,  60O 
V.  Hatch,  134  Cal.  269  355,  463,  466,  538 
V.  Kinney,  56  Vt.  591  442 

V.  Lynn  Five  Cents  Sav.  Bank,   101 

Mass.    428  1933 

V.  Pierce,   5   Pick.    (Mass.)   450 

253,  255,  513,  514,  597,  600 
V.  Sherman,  124  Cal.  509  1193,  1207 
V.  Turney.    14  111.   338  1390 

New    Hampshire    Bank    v.    Willard,    10 

N.  H.  210  307,  352,  366,  929 

New  Hampshire  F.  Ins.  Co.  v.  National 

L.    Ins.    Co.,    112   Fed.    199  412 

Newhart  v.  Peters,  80  N.  Car.  166  110,  113 
New    Haven    Pipe    Co.    v.    Work,    44 

Conn.  230  1567 

New  Haven  Sav.  Bank  v.  Atwater,  51 

Conn.    429  1709c 

New    Haven    Sav.    Bank    &c.    Assn    v. 
McPartlan,  40  Conn.  90 

22,  808,  1215,   1371 
Newhouse    v.    Hill,    7    Blackf.     (Ind.) 

584  172,    173 

New   Jersey   v.    Towell,   80    N.   J.    Eq. 

223  743b 

New  Jersey  Bldg.  &c,  Co.  \.  Bachelor, 
54   N.   J.   Eq.    600       468,  473a,   536    608 
v.  Cumberland  Land  &c.  Co.,  S3  N. 

J.    Eq.    644  878 

V.  Schatzkin,    72,  N.   J.    Eq.    175       1588 
New   Jersey    Franklinite   Co.    v.    Ames, 

12  N.  J.   Eq.   507  1383,   1398 

New    Jersey    Ins.    Co.    v.    Meeker,    40 

N.    J.    L.    18  870,   871 

New  Jersey  M.  R.  Co.  v.  Wortendyke, 

27    N.    J.    Eq.    658  874c,    874d,    88Sa 

New    Jersey    Sinking    Fund    Comrs.    v. 

Peter,    32    N.    J.  llq.    113  1713 

Xewkirk  v.   Burson,  21  Ind.   129  1717 

V.  Marshall,    35    Kans.    77  177 

v.  Newkirk,   56   Mich.   525  365 

Newlin   v.   McAfee,   64  Ala.   357  162 

V.  Osborne,   51   N.   Car.   128  556 

Newman   v.    Chapman,    2    Rand.    (Va.) 

53  583,  703,  1373,  1411,  1426 

V.  Clyburn,  41    S.    Car.    534  919 

V.  De  Lorimer,  19  Iowa  244 

1191,  1192,  1207 
V.  Edwards,  22  Nebr.  248  305,  333 

V.  Fidelity  Sav.  &c.  Assn.,   14  Ariz. 

354  479,   791,   817,   956a,  989 

V.  Fisher,  37  Md.  259  1232 


Newman 

V.  Home  Ins.  Co.,  20  Minn.  422  1440 
V.  Jackson,   12  Wheat.    (U.  S.)    570 

1769,    1840 
V.  Kershaw,    10   Wis.    333 

101a,  644,  657,  659,  660,  743 
V.  Kling,  73   Miss.  312  114 

V.  Locke,  66  Mich.  27  1051 

V.  Mueller,    16    Nebr.    523  603 

V.  Newman,  2  Bro.  C.  C.  92  1530 

V.  Ogden,   82  Wis.    53  1907 

V.  Ogden,  6  Ch.  Dec.  (N.  Y.)  40  1391 
V.  Overbaugh,   116  N.   Y.    S.   369 

612,   838,   841,  842 

v.  Samuels,  17  Iowa  528  62,  281,  1769 
V.  .Selfe,  33  Beav.  522  1572 

V.  Shelly,    36   La.    Ann.    100  297a 

V.  Tymeson,    13    Wis.    172  489 

Newmann  v.  Frevin,  42  La.  Ann.  720  1813a 
New    Orleans    &    P.    R.    Co.    v.    Union 

Trust   Co.,   41    Fed.    717  154 

New  Orleans  Canal  &c.  Co.  v.  Hagan, 

1  La.  Ann.   62  1226 

V.  Leeds,  49  La.  Ann.   123  444 

v.  Montgomery,   95   U.    S.    16  459,  481a 

New   Orleans   City   Bank  v.    Mclntyre, 

8   Rob.    (La.)    467  1378 

New  Orleans  Ins.  Assn.  v.  Labranche, 

31  La.  Ann.  839  514a 

New   Orleans   Ins.   Co.    v.   Tio,   IS   La. 

Ann.  174  907 

New  Orleans  Mut.  Ins.  Co.  v.  Bagley, 

19   La.   Ann.   89  1611a 

New   Orleans   Nat.    Bank  v.    Raymond, 

29  La.  Ann.  355  433,  436c 

New    Orleans    Nat.    Banking    Assn.    v. 
Adams,   109  U.   S.   211  60 

V.  Le  Breton,   120  U.   S.    765 

365,  1338,  1674 
New   Orleans   Pac.    R.    Co.    v.    Parker, 

143   U.    S.   42  154,   157 

New   Orleans,    S.    F.    &   L.    R.    Co.    v. 
Delamore,    34   La.    Ann.    1225  161 

V.  Delamore,   114  U.   S.   501  161 

Newport   &c.    Bridge    Co.    v.    Douglass, 

12   Bush    (Ky.)    673  772,   1516 

Newsom  v.  Carlton,  59  Ga.  516  1331 

v.  Kurtz,   86   Ky.   277  474 

New  South   Bldg.   &c.  Assn.    v.  Bowie, 

121    Ala.    465  992: 

V.  Gann,   101   Ga.  678  137,   138 

V.  Willingham,   93   Ga.   218  1529 

Newton  v.    Baker,   125   Mass.  30  1093 

V.  Cook,   4    Gray    (Mass.)    46 

666,    866,    1067 
V.  Egmont,  4  Sim.  574  1397,  1432 

v.  Egmont,  5  Sim.   130  1397 

v.  Evers,    143    App.    Div.    (N.    Y.) 
673  736 

v.  Evers,  68  Misc.  (N.  Y.)  354  736 
V.  Evers,  77  Misc.  (N.  Y.)  619  1719 
V.  Fay,  10  Allen  (Mass.)  505  300,  322 
v.  Gage,    155    Fed.    598  1479a 

v.  Holley,  6  Wis.  592  320,  335 

V.  Hull,    90    Cal.    487  209 

V.  Hunt,  59  Misc.  (N.  Y.)  633  1602 
V.  Kennerly,   31   Ark.    626  1141 

V.  Kruse,  147  N.  Y.  S.  1061  1713 

V.  McKay,  30  Mich.  380  36,  674,  717 
V.  McLean,  41  Barb.    (N.  Y.)   285 

538,   554 
V.  Manwarring,  10  N.  Y.  S.  347 

740,    745,    850 
V.  Marshall,    62    Wis.    8  680,    1445 

V.  Newton,  46  Minn.  33  554 

V.  Newton,  11  R.  I.  390  262 

V.  Wilson,  31  Ark.  484  663 


1093 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  g§  663a-1442c;  3,  §§  1443-1940.] 


Newton   BIdg.   &c.   Assn.   v.   Boyer,  42 

N.  J.   Eq.  273  914,   1175a 

Newton    First    Nat.     Bank    v.    Jasper 

County  Banlc,   71   Iowa  486  462 

Newton  Sav.  Bank  v.  Howerton,  163 
Iowa  677  1229b 

V.  Lawrence,    71    Conn.    358  _     475 

New  Vienna  Bank  v.  Johnson,  47  Ohio 

St.    306  162,    166,    664 

New  York  &  G.  L.  E.  Co.  v.  Da!y,  57 

N.  J.   Eq.   347  786 

New   York   Bap.   Union   \.   Atwell,   95 

Mich.  239  1342 

New  York  BIdg.   &c.   Co.  v.   Begly,   75 

App.   Div.    (N.   Y.)    308  1516,   1521 

New  York  Cent.  Ins.  Co.  v.  National 
Protection  Ins.  Co.,  20  Barb.  (N. 
Y.)    468  560,   562 

New   York   Central   Trust   Co.   v.    Bur- 
ton, 74  Wis.   329  62 
New  York  Chemical  Mfg.  Co.   v.  Peck, 

6  N.  J.  Eq.  37  608 

New  York  Co-operative  BIdg.  &c.  Assn. 
V.  Brennan,  62  App.  Div.  (N.  Y.) 
610  60S 

New  York  F.  &c.   Ins.   Co.   v.   Burrell, 

9  How.  Pr.   (N.  Y.)   398  1111 

New   York   F.    Ins.    Co.   v.    Sturges,   2 

Cow.    (N.  Y.)   664  652a 

New  York  Franklinite  Co.  v.  Ames,  12 

N.  J.  Eq.  507  1398 

New    York   Indians    v.    United    States, 

170  U.  S.  1  67 

New  York  L.  Ins.  Co.  v.  Aitkin,  125 
N.    Y.    660  739a,    740a,    752, 

760a,  762,  763,  763a,   764 
V.  Aitkin,  4  N.  Y.   S.  879  750 

•V.  Allison,  107  Fed.  179  429 

V.  Murphy,  51  N.  J.  630  1670 

V.  White,  17  N.  Y.  469  508,  515 

New  York  L.  Ins.  &c.  Co.  v.  Becbe,  7 
N.  Y.  364  642 

V.  Covert,  6  Abb.  Pr.  (N.  S.)  154  1198 
V.  Covert,  29  Barb.  (N.  Y.)  435  1198 
V.  Cutler,  3  Sandf.  Ch.  (N.  Y.)  176 

586,  597,  1576 
V.  Howard,   2    Sandf.    Ch.    (N.    Y.) 

183  889,   907 

V.  Milnor,  1  Barb.  Ch.   (N.  Y.)  353 

1445,  1576,  1623,  1654 
V.  Rand,  8  How.  Pr.   (N.  Y.)   35 

718a,   1663a 
V.  Smith,   2   Barb.   Ch.    (N.   Y.)    82 

479,  480,   791 
V.  Staats,   21   Barb.    (N.   Y.)    570       494 
New  York   Missionary   Soc.   v.   Bishop, 

8  N.  Y.  S.  60  1639 

New    York    Mutual    L.     Ins.     Co.    v. 

Sturges,  33  N.  J.  Eq.  328  796a 

New  York  Nat.  BIdg.  Assn.  v.  Cannon, 

99   Tenn.    344  134a 

New  York,  N.  H.  &c.  R.  Co.  v.  Rus- 

sel,   83    Conn.    581  561 

New  York  Sav.  Bank  v.  Frank,  56 
How.  Pr.   (N.  Y.)  403  837,  847 

V.  Frank,  45  N.  Y.  Super.  Ct.  404      844 
New  York  Security  &c.   Co.   v.   Davis, 
96    Md.    81  658 

V.  Lincoln  St.  R.  Co.,  74  Fed.  67  1383 
V.  Saratoga  Gas  &c.  Co.,  157  N.  Y. 

689  447 

New  York  Trust  Co.  v.  Langcliffe  Coal 

Co.,   227   Pa.    630  1443 

New    York    Water    Co.    v.    Crow,    110 

App.   Div.    (N.  Y.)   32  1656 

New  York  &c.  Brew.  Co.  v.  AnKelo. 
129   N.   Y.    S.   713    -  906 


New    York    &c.    Coal    Co.    V.    Plumer, 

96  Pa.  St.  99  190 

New    York    &c.    R.    Co.    v.    Western 

Union  Tel.  Co.,  36  Hun  (N.  Y.)  205  126c 
Niagara  F,   Ins.   Co.  v.   Scammon,   144 

111.  490  425 

Niccolls    V.    Peninsular    Stove    Co.,    48 

III.    App.    317  1536 

Nice's  Appeal,    54   Pa.    St.    200       458,    522 

Nichol  v.   Dunn,  25  Ark.  129  204 

v.  Henry,  89  Ind.  54  504,  518,  918,  1371 

NichoII  v.  Nicholl,  8  Paige  (N.  Y.)  349 

1668,  1669 
Nichols  V.  Baxter,  5  R.  I.  491 

400,  401,  402,  415,  1885 
V.  Briggs,    18   S.    Car.   473  1204 

V.  Cabe,  3  Head   (Tenn.)   92  315 

V.  Cosset,  1  Root  (Conn.)  294  657 

v.  Flagg,  24  R.  I.  30  1911,  1915 

V.  French,  83  Ohio  St.  162  666 

V.  Hampton,    46    Ga,    253  458 

V.  His  Creditors,  9  Rob.    (La.)   476  877 
V.  Holgate,   2  Aik.    (Vt.)    138  1436 

V.  Hoxie,  33  R.   I.   77   1827,   1871,   1872 
V.  Lappin,   105   Mo.   App.  401  1658 

V.  Lee,    10   Mich.    526  841,    842 

V.  Marquess,  141  Ky.  642  31,  164a,  1095 
V.  Mase,  94  N.   Y.   160  1=4,  452a 

V.  Nussbaum,  10  Hun  (N.  Y.)  214  835b 
V.  Osborn,    41    N.    J.    Eq.    92  642b 

V.  Otto,  132  III.  91  332,  1053,  1671, 

1876,  1876a,  1886,  1922 
V.  Overacker,   16  Kans.    54  473 

V.  Randall.  5  Minn.  304  1396,  1406,  1426 
V.  Reynolds,    1    R.    I.    30  250,    276, 

313.    504,    517,    789,    808 
V.  Rosenfeld,    181   Mass.   525  94 

V.  Smith,  42  Barb.  (N.  Y.)  881         1223 
V.  Tingstad,  10  N.  Dak.   172  1352a, 

1654,  1757a,  1929,  1935 
V.  Weed    Sewing    Machine    Co.,    27 

Hun    (N.    Y.)    200  619,   630 

Nicholson  v.   Aney,   127   Iowa  278  468,  472 
V.  Gloucester  (Charity  School,  93  Va. 

101  495,  497 

V.  Hayes,    174    Fed.    653  285,    328 

V.  Walker,  4  Bradw.   (III.)  404  701,  715 

Nickerson  v.   Meacham,   14  Fed.   881       969 

V.  Swett,  135  Mass.  514  1492a 

Nicklin   v.    Belts    Spring   Co.,    11    Ore. 

406  365,  372,  511 

Nickodemus   v.    Nickodemus,    45    Mich. 

385  301 

Nickson  v.   Blair,   59  Iowa   531  504 

V.  Toney,  3  Head  (Tenn.)   655  315,  335 

Nicolay  v.  Mallery,  62  Minn.  119  729 

Nicolls  V.  McDonald,  101' Pa.  St.  514 

248,  312,  335 

Nidever  v.  Ayers,  83  Cal.  39  582 

Nielsen  v.   Central  Nebraska  Land  &c. 

Co.,  87  Nebr,  518  680,  714 

V.  Peterson,  30  Utah  391  83a 

Nieman   v.    Mitchell,    2    App.    (D.    C) 

195  290a,  335 

Niggeler   v.   Maurin,   34  Minn.   118 

172,  272,  334,  340,  863,  870 

Nightingale  v.    Chafee,   11   R.   I.   609        934 

v.  Meginnis,  34  N.  J.  L.  461  648 

Niles  v.  Cooper,  98  Minn.  39  544,  586,  1055 

V.  Harmon,  80  111.  396  1501,  1621 

V.  Lee,  31  S.  Dak.  234  324 

V.  Ransford,  1  Mich.  338    826,  1787, 

1832,  1868,  1886,  1902 

V.  Sinking  Fund  Comrs.,  8  Blackf. 

(Ind.)  158  651 

Nimrock  v.  Scanlan,  87  N.  Car.  119 

1420,  1563 


GENERAL   TABLE    OF    CASES 


1093 


[References  are  to  Sections.— Vols.  1,  ||  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Nims  V.   Sherman,  43  Mich.  45  1678 

V.  Vaughn,  40  Mich.  356  981 

Ninth  Avenue  North  in  City  of  Seattle, 

In  re  (Wash.),  139  Pac.  219  1216 

Niolon  V.  McDonald,  71  Miss.  337  1772 
Nippel  V.  Hammond,  4  Colo.  211  129,  499 
Nisbet     V.     Sigel-Campion     Live     Stoclc 

Comm.  Co.,  21  Colo.  App.  494  1232 

Nitro-phosphate    Syndicate    v.    Johnson, 

100  Va.  774  1362,  1641,  1668,  1670 

Nittany  Valley  R.  Co.  v.   Empire  Steel 

&c.  Co.,  218  Pa.  224  592 

Nix  V.  Draughon,  54  Ark.  340  1193 

V.  Thaclcaberry,  240  111.  352 

722,   1576,  1606,   1616 
V.  Williams,  110  Ind.  234         1462,  1616 
Nixon  V.  Bynum,  1  Bailey  (S.  Car.)  148    50 
V.  Cydon  Lodge,  56  Kans.  298  487,  609 
V.  Hamilton,  2  Dr.  &  Wal.  364  560 

V.  Haslett,  74  N.  J.  Eq.  789 

625,  683,  845,   1579 

V.  TuUian,    72    Miss.    570  874d 

V.  Knollenberg,    92    Mo.   App.    20       193 

Noar  V.  Bosse,  18  Hawaii  352  1331a 

Noble    V.    Boswith,    19    Pick.     (Mass.) 

314  431a 

V.  Cooper,  7  Rob.    (La.)  44  539 

V.  Graham,  140  Ala.  413  711,  863,  1096 

Nodine  v.   Greenfield,  7  Paige   (N.  Y.) 

544  1397,   1399.   1401,    1418 

Noe  V.  Gibson,  7  Paige  (N.  Y.)  513  1535 
Noeker  v.  Howry,  119  Mich.  626  1080 

Noel  v.   Noel,  1  Iowa  423  295,  335 

Noell  V.  Gaines,  68  Mo.  649 

1179a,  1179b,  1184 

Noerr  v.    Schmidt,    151   Ind.   579  1334 

Nolan  V.    Grant,  51   Iowa   519  591,   595 

Noland  v.  Bank  of  Lee's  Summit,  129 

Mo.  57  1840,  1852 

V.  State,    115    Ind.    529  113,    1464 

Nold  v.  Ozenberger,  152  Mo.  App.  439  609 

Nolen  v.  Woods,  12  Lea  (Tenn.)  615    1709a 

Nolte  V.  Libbert,  34  Ind.   163       1334,  1462 

V.  Morgan,   86   Kans.   823  1531a 

Nommenson  v.  Angle,  17  Wash.  394 

971,  966 
Noon  V.  Finnegan,  29  Minn.  418  1414 

Noonan    v.    Braley,    2    Black    (U.    S.) 
499  1709 

V.  Lee,  2  Black  (U.  S.)  499 

1502,  1591,  1709,  1709a 

V.  McNab,    30    Wis.    277  1535 

Nooner  v.   Short,  20  Kans.   624  1474 

Nopson  V.  Horton,  20  Minn.  268  1080,  1757a 

Norcross  v.  Norcross,  105  Mass.  265 

35,  135,  664,  699,  705 
V.  Widgery,    2    Mass.    506  593 

Norfolk   &c.   Tract.    Co.   v.    White,   113 

Va.  102  586 

Norfor  v.  Busby,  19  Wash.  450  55a 

Nordyke  v.  Gery,  112  Ind.  535  401,  414 

Norfleet  v.   Russell,  64  Mo.    176  493 

Norfolk    Nat.     Bank    v.    Schwenk,    46 

Nebr.  381  633 

Norfolk    State    Bank    v.    Schwenk,    51 

Nebr.    146  1628 

Norman  v.  Halsey,  132  N.  Car.  6  1930,  1935 

V.  Norman,  26  S.  Car.  41  736,  1629 

V.  Peper,  24  Fed.   403  1806,   1808 

V.  Shephard,  38  Ohio  St.  320  60 

V.  Towne,   130  Mass.   52  524, 

574,  827,  835 

Norres  v.  Hays,  44  La.  Ann.  907  456,  514a 

Norris  v.  Beaty,  6  W.  Va.  477       606,  1699 

V.  Caledonian  Ins.  Co.,  L.  R.  8  Eg. 

127  779 

V.  Hartford  F.  Ins.  Co.,  55  S.  Car. 

450  424a 


Norris 

V.  Heald,  12  Mont.  282  177 

V.  He,  152  111.  190  583,  672,  703,  1211 
V.  Kellogg,    7    Ark.    112  805,    1469a 

V.  Lake,  89  Va.  513  627 

V.  Langley,  19  N.  H.  423  616 

V.  Luther,  101  N.  Car.  196  1575,  1609 
V.  McLam,  104  N.  Car.   159  310 

V.  Meadows,   7    Ont.   App.    237  738 

V.  Morrison,  45  N.  H.  490  740,  866 
V.  Schuyler,  4  N.  Y.  S.  558  264,  332 
V.  W.    C.    Belcher    Land    Mtg.    Co., 

98  Tex.  176  537,  636 

V.  Wilkinson,    12   Ves.   Jr.    192  183 

V.  Wood,  14  Hun  (N.  Y.)  196  683,  1484 

Norris'  Appeal,  30  Pa.  St.  122  487 

Norrish  v.   Marshall,  5  Madd.  475         1100 

North  V.  Belden,  13  Conn.  376 

65.  243,  367,  Sll 
V.  Crowell,   11  N.   H.  251  350,  360 

V.  Dearborn,    146  Mass.    17  1621 

V.  Goebel,  138  Ga.   739  458,  474 

V.  Knowlton,  23  Fed.  163  523,  525,  541 
North  Alabama  Co.  v.  Orman,  55  Fed. 

18  762 

North    Ala.    Dev.    Co.    v.    Short,    101 

Ala.  333  762 

North  American  Trust  Co.  v.  Burrow, 

68  Ark.  584  670,  1323 

V.  Chappell,   70  Ark.    507  1862 

V.  Lanier,  78  Miss.  418  204,  680,  714 

Northampton  Bank  v.  Balliet,  8  Watts 

&    S.    (Pa.)    311  805,   831,   901,    1376 

Northampton    Paper    Mills   v.    Ames,    8 

Mete.    (Mass.)    1  721 

Northborough  v.  Wood,  142  Mass.  551  946 
North    British    Ins.    Co.    v.    Hallett,    7 

Jur.    (N.   S.)    1263  546 

North  Brookfield  Sav.  Bank  v.  Flanders, 

161   Mass.   335  1902a 

North  Car.  Gold  Amal.  Co.  v.  North 
Car.  Ore  Dressing  Co.,  73  N.  Car. 
468  1815 

North  Dakota  Horse  &c.  Co.  v.  Ser- 
umgard,  17  N.  Dak.  466 

1051,  1055,  1064,  1088,  1894 
Northeastern  Permanent  Sav.  &c.  Assn. 

V.    Barker,  66  Hun   635  604a 

North  Eastern  R.  Co.  v.  Barrett,  65  Ga. 

601  1801a 

North    End    Sav.    Bank   v.    Snow,    197 

Mass.  339  741,  755,  861a 

Northern  Assur.   Co.   v.   Chicago  Bldg. 
Assn.,   198  111.  474       282,  293,  322,  427 
V.  Stout,    16   Cal.   App.   548  561 

Northern     Cattle     Co.    v.     Munro,     83 

Minn.  37  817,  818,  1789 

Northern    Cent.   R.    Co.   v.   Hering,   93 

Md.    164  101,   343 

Northern  Counties  Invest.  Trust  v.  Ed- 
gar,  65   Nebr.   301  817 
Northern    Counties    &c.     l^a     Co.    v. 

Whipp,  26  Ch.  Div.  482  603,  604 

Northern  Dispensary  of  N.  Y.  v.  Mer- 

riam,  59  How.  Pr.   (N.  Y.)   226  738 

Northern   Ins.   Co.   v.   Wright,   13  Hun 

(N.  Y.)   166  1432 

North   Hudson  R.   Co.  v.   Booraem,  28 

N.  J.   Eq.  450  681,  708,  1076 

Northington  v.  Faber,  52  Ala.  45     117,  133 
Northland    Produce    Co.    v.    Stephens, 

116    Minn.    23  917 

North  River  Bank   v.   Rogers,   8   Paige 

(N.  Y.)  648  936    1223,  1351,  1511 

Nortiiiop  V.  Cooper,  23  Kans.  432 

1612,  1670 
V.  Sumney,  27  Barb.  (N.  Y.)  196  1506a 
V.  Wright,   7   Hill    (N.   Y.)    476  499 


1094 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Northrup  V.   Brehmer,  8  Ohio  392  458 

V.  Cross,   Seld.   Notes    (N.    Y.)    Ill 

175,  188,  334 

V.  Hottenstein,    38    Kans.    263  489 

V.  Wiieeler,   43    How.    Pr.    (N.    Y.) 

122  1751 

Nortli  Side  Bank  of  Brooklyn  v.  Queens 
Home  Realty  &c.  Co.,  147  N.  Y. 
S.  243  1688 

Northwestern    Fire    &c.     Ins.     Co.     v. 

Lough,  13  N.  Dak.  601  310,  335 

Nortliwcstern    Forwarding    Co.    v.    Ma- 

haffey,    36    Kans.    152  462,    474,    665 

Nortliwestern    Land    Assn.    v.     Harris, 

114  Ala.  468  733,  982,  1620,  1625 

Northwestern  Mortgage  T.  Co.  v.  Brad- 
ley, 9  S.  Dak.  495     646,  1857,  1860,  1922 
Northwestern    Mut.    Life    Ins.    Co.    v. 
AlUs,  23  Minn.  337  112,  1597 

V.  Butler,  57  Nebr.  198  1606c, 

1134,    1135,    1179b,    1182,    1182a 
V.  Drown,   15   Wis.   419  1596 

V.  George,  77  Minn.  319  436,  436b 

V.  Keilh,   77   Fed.   374  1709 

V.  Mallory,  93  Nebr.  579  110,  114 

V.  Neeves,    46    Wis.    147  1365 

Northwestern  Nat.  Bank  v.  Freeman,, 
171  U.   S.  620  524 

V.  Stone,  97  Iowa  183         751,  864,  913 
Northwestern   Trust   Co.    v.    Ryan,    115 

Minn.    143  1067,   1151a,    1421,   1588 

North    Whitehall,    In    re,    47    Pa.    St. 

1  ^f\  1S3S 

Northy  ,.  Northy,  45  N.  H.   141 

1282,  1296,  1309,  1313 
Norton  v.  Birge,  35  Conn.  250         538,  583 
V.  British    Am.    Mortgage    Co.,    113 

Ala.  110  1069,  1922 

V.  Craig,   68  Maine  275  433a 

V.  Henry,    67   Vt.    308  678a 

V.  Highleyman,   88   Mo.   621  877 

V.  Metropolitan   L.  Ins.  Co.,  74   Minn. 

484  742 

V.  Joy,  6  Bradw.    (III.)   406  1439 

V.  Kumpe,  121  Ala.  446  519 

V.  Lea  (Tex.  Civ.  App.),  170  S.  W. 

267  324,  329,  808 

V.  Lewis,  3  S.  Car.  25  1202,  1406,  1621 
V.  Metropolitan     L.     Ins.     Co.,     74 

Minn.  484  591,  714,  1624 

V.  Nichols,    35    Mich.    148  626 

V.  Norton,  5   Cush.    (Mass.)   524  99 

V.  Ohms,  67   Mich.   612  1390 

V.  Palmer,  142  Mass.  433  821,  822,  1204 
V.  Pattee,  68  N.  Y.  144  1490 

V.  Reardon,    67    Kans.    302  1336 

V.  Reid,    11    S.    Car.    593  1472 

V.  Soule,  2  Greenl.   (Maine)  341 

882,  1380 
V.  Stone,  8  Paige  (N.  Y.)  222  822 

V.  Taylor,  35  Nebr.  466  1646,  1646a 

V.  Tharp,   53   Mich.   146  1911,   1922 

V.  Warner,  3  Edw.   (N.  Y.)    106 

963,   1064,  1374,  1375,  1380 

V.  Webb,   35    Maine   218  668 

V.  Whiting,  1  Paige  (N.  Y.)   578        812 

V.  Williams,  9  Iowa  528  464 

Norton,  Succession  of,  18  La.  Ann.   36  913 

Norwalk  Nat.    Bank  v.    Lanier,   7   Hun 

(N.  Y.)   623  460 

Norway  v.   Rowe,    19   Ves.    144   1523,    1524 
Norwich,  In  re,   118  U.   S.  468  400 

Norwich  v.  Hubbard,  22  Conn.  587  681,  699 
Norwich    Fire    Ins.    Co.    v.    Boomer,    52 

111.  442    397,  399,  400,  408,  411,  418,  420 
Norwich  &  W.   R.   Co.  v.  Johnson,   15 
Wall.    (U.   S.)    195  901 


Norwood  V.  De  Hart,  30  N.  J.  Eq.  412 

755a.  760a 

V.  Lassiter,   132   N.   Car.    52  1920 

V.  Norwood,  36  S.  Car.  331  944 

Nosier  v.  Haynes,  2  Nev.  53  1590 

Nottingham  v.  Calvert,  1  Ind.  527  470 

Nourse  v.   Henshaw,   123    Mass.   96 

109,  110,  111,  112 
Novosielski  v.  Wakefield,  17  Ves.  417  1107 
Noy  V.  Ellis,  2  Ch.  Cas.  220  1387 

Noyes  v.   Anderson,    124   N.   Y.    175 

1181,  1185 
V.  Barnet,  57  N.  H.  60S  1283 

V.  Clark,  7  Paige   (N.  Y.)    179 

76,  1185,  1471,  1591 
V.  Crawford,  118  Iowa  15  583 

V.  Hall,  97  U.  S.  34  586,  591,  1400 

V.  Horr,    13    Iowa   570  516,  520 

V.  Rich,  52  Maine  115 

160,  670,  671,  771,  777,  1536 
V.  Richardson,  59  N.  H.  490  1293 

V.  Rockwood,  56  Vt.  647  950 

V.  Sawyer,  3  Vt.  160  1368,  1379 

V.  Sturdivant,  18  Maine  104        513,  703 
V.  White.    9    Kans.    640  822,  822a 

V.  Wyckoff,  114  N.  Y.  204  900 

Nugent,  In  re,  49  L.  T.  Rep.   (N.  S.) 

132  776 

Nugent  V.  Nugent,  54  Mich.  557 

1670,  1671,  1675 

V.  Priebatsch,  61  Miss.  402  467 

V.  Riley,  1  Mete.  (Mass.)  117    242a,  244 

Null  V.  Fries,  110  Pa.  St.  521  267,  324 

V.  Jones,   5   Nebr.   500  1717 

Nulsen  v.  Wishon,  68  Mo.  383    462,  467,  555 

Nunemacher  v.  Ingle,  20  Ind.  135  950 

Nunn  V.  Bird,  36  Ore.  515  648,  745 

Nunnally  v.  Robinson,  99  N.  Y.  S.  594    1047 

Nussbaum  v.  Northern  Ins.  Co.,  37  Fed. 

524  423 

Nute  V.  Nute,  41  N.  H.  60       548,  552,  553 
Nutt  V.  Cuming,  155  N.  Y.  309     1587,  1688a 
V.  Summers,  78  Va.   164  463 

Nutting  V.  Herbert,  37  N.  H.  346  588 

Nycum  V.    McAllister,   33   Iowa  374 

176,  177 
Nye  V.  Gribble,  70  Tex.  458  1466 

V.  Moody,  70  Tex.  434  490 

V.  Rogers,  55  Nebr.  353 

1611a,  1612,  1638 

V.  Stewart.  83  Vt.  521  1442 

V.  Swan,  49  Minn.  431  302 

Nye    &c.    Co.   V.    Fahrenholz,   49    Nebr. 

276  1654 


O 


Oak    Creek   Val.    Bank   v.    Helmer,    59 

Nebr.   176  627,  848,  856,  883a 

Oakeley  v.  Pasheller,  4  Clark  &  F.  207     742 
Oakford  v.  Robinson,  48  111.  App.  270 

1412,  1537 
Oakham   v.    Rutland,   4    Cush.    (Mass.) 

172  1260,  1261 

Oakland    Home    Ins.    Co.    v.    Bank    of 

Commerce,  47  Nebr.   717  406,  408 

Oakley  v.  Shaw  (N.  J.  Eq.),  69  Atl.  462 

1645 

Oakman  v.  Walker,  69  Vt.  344  804 

Oates  v.  Cameron,  7  U.  C.  Q.  B.  Div. 

228  444 

V.  National  Bank,  100  U.  S.  239         633 

V.  Shuey,  25  Wash.  597  1421 

Oatman  v.  Bond,  15  Wis.  20  1320 

V.  Fowler,  43  Vt.  462  512 

Oats  V.  Walte,  28  Ark.  244  504,  517 


GENERAL   TABLE   OE    CASES 


1095 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Ober    V.   Gallagher,  93  U.   S.   199 

193,  201,  817 
Oberdorfer  v.  White,  25  Ky.  L.  1629  297 
Oberholtzer's  Appeal,  124  Pa.  St.  583  510 
Oberlender  v.  Butcher,  67  Nebr.  410  586 
Obern  v.  Gilbert,  6  Dak.   119  722,  981 

O'Brian  v.   Fry,  82   111.   274 

1661,  1663a,  1718 
O  Bnen  v.  Bailey,  163  Mass.  325  706 

V.  Fleckenstein,    86    App.    Div.    (N. 

Y.)   140  460,  610 

V.  Flint,   74   Conn.    502  102a,  129 

V.  Krenz,  36  Minn.  136    1320,  1343,  1743 
V.  McNeil,  199  Mass.  164  1070 

V.  Moffit,  133  Ind.  660 

1334,  1367,  1378,  1396 
V.  Mueller,  96  Md.   137  146 

V.  Oswold,  45  Minn.  59  1802,  1807d 

V.  Pettis,  42  Iowa  293  487 

V.  Young,   95   N.   Y.  428  1141 

O'Bryan  v.  McVey,  26  La.  Ann.  608     1396 
Oceanic      Investing      Co.      v.      Twenty. 
Eighth    St.    &c.    Realty    Co.,    148    N. 
Y.   S.   560  1481,  1513 

Ocmulgee  Bldg.  &c.  Assn.  v.  Thomson, 

52   Ga.   427  638 

Ocobock  V.   Baker,  52  Nebr.  447  874f 

O'Connell  v.  Cummins,  2  Ir.  Eq.  251  3 

V.  Kelly,   114  Mass.  97  1853,  1927 

O'Conner  v.  Nadel,  117  Ala.  595 

71,  72,  343,  1433 
V.  O'Conner,  88  Tenn.  75  206 

O'Connor  v.  Chamberlain,  59  Ala.  431     117 
V.  Felix,  147  N.  Y.  614  1678 

V.  Irvine,  74  Cal.  435  1374 

V.  McHugh,  89  Ala.  531  813,  1667 

V.  Mahoney,  159  111.  69  547 

V.  Shipman,    48    How.   Pr.    (U.   S.) 

126  1175a 

Oconto  V.  Hall,  42  Wis.  59 

626,    1370,    1392,   1458 
V.  Jerrard,  46  Wis.  317  518,  520 

V.  Lundquist,   119  Mich.  264  586 

Odd    Fellows'    Sav.    Bank    v.    Banton, 

46  Cal.  603  .    456 

Odd  Fellows'   Sav.  &c.  Bank  v.  Harri- 

gan,   53   Cal.  229  1637 

Odell  V.  Hoyt,  73  N.  Y.  343  1179 

V.  Montross,   68   N.   Y.   499 

265,  309,  342c,  711,  1046 
Odenbaugh  v.  Bradford,  67  Pa.  St.  96 

250    312    330 

Odle  V.   Odle,   73   Mo.   289  '  523,'  541 

O'Donnell  v.  Brand,  85  Wis.  91  974 

V.  Kelliher,  62  111.  App.  641  500 

V.  Lindsay,    39    N.    Y.    Super.    Ct. 

523  1618,  1641 

V.  Vandersaal,  213  Pa.   551  312 

O'Dougherty  v.  Felt,  65  Barb.   (N.  Y.) 

220  780 

Oertel  v.   Pierce,    116   Minn.   266  1053 

O'Fallon  v.  Clopton,  89  Mo.  284  1106,  1549 
Officer  v.  Burchell,  12  Jones  &  S.   (N.. 

Y.)   575  1710 

Offutt  V.   Hendsley,  9  La.   1  865a,  868 

Ogborn  v.   Eliason,  77  Ind.   393 

70,  350,  354 

Ogden  V.  Bradshaw  (Wis.),  150  N.  W. 

399  18 

V.  Chalfant,  32  W.  Va.  559  1516 

V.  Garrison,  82  Nebr.  302  589 

V.  Glidden,  9  Wis.  46 

1321,  1576,  1621,  1629 
V.  Grant,   6  Dana   (Ky.)   473 

244,   246,   271 
V.  Ogden,  79  111.  App.  488  51S 

V.  Ogden,   180  III.   543  70,  607 

V.  Porterfield,    34   Pa.    St.    191  574 


Ogden 

V.  Stevens,  241  III.  556  1053 

V.  Stock,    34   111.    522  436 

V.  Walker,  59  Ind.  460  1838 

V.  Walters,    12   Kans.   282  523,    525, 

1321,  1587,  1647 
V.  Wentworth,  68   111.   App.   94  1196 

Ogden  Bldg.  &c.  Assn.  v.  Mensch,  196 

111.   554  .      495 

Ogdensburg   Bank   v.   Arnold,    5    Paige 

(N.   Y.)    38  771 

Ogden  State  Bank  v.  Barker,  12  Utah 

27  629 

Ogilvie  V.  Richardson,  14  Wis.  157 

1365,    1642 
Ogle  V.  Adams,  12  W.  Va.  213         274,  328 
V.  King,   22   La.    Ann.    391  456 

V.  Koemer  140  111.  170   951,  1051c,  1333 
V.  Ogle,  41  Ohio  St.  359  468 

v.  Ship,  1  A.  K.  Marsh.   (Ky.)  287  1079 
V.  Turpin,   102   III.    148 

814,   817,  820,  956a,   957 
Oglesby  v.  Pearce,  68  III.  220  1663a 

O'Grady  v.   Coe,   13  Hun   (N.  Y.)   598  828 
O'Hanlon  v.   Barry,  87  Nebr.   522   305,  335 
O'Hara  v.  Baum,  88  Pa.  St.  114     382,  802 
V.  Brophy,    24    How.    Pr.    (N.    Y.) 

379  1603 

V.  Folwell,  26  La.  Ann.  370  1414 

v.  Haas,  46  Miss.   374  881,   1377 

O'Haver  v.    Shidler,  26  Ind.  278     72,   1188 

Ohio  Cent.  R.  Co.  v.  Central  Trust  Co., 

133  U.   S.   83  1690,   1709,   1709a 

Ohio  Life  Ins.   &c.   Co.   v.   Ledyard,  8 

Ala.  866  474,  527 

V.  Reeder,    18    Ohio    35  726,    1187 

v.  Ross,  2  Md.  Ch.  25  538,  822 

V.  Winn,   4   Md.    Ch.    253  1204 

Ohio  Sav.  Bank  &c.  Co.  v.  Strausz,  32 

Ohio   Cir.   Ct.   268  1425 

Ohling  V.  Luitjens,  32  111.  23 

1395,  1396,  1406,  1414 
Ohmer  v.  Boyer,  89  Ala.  273  877,  1065 

Ohnsburg  v.   Turner,  87   Mo.    127  1771a 

Oil   City  Boiler  Works   v.    New   Jersey 

Water  &c.  Co.,  81  N.  J.  L.  491  436a 

Olcott  V.  Bynum,  17  Wall.    (U.  S.)  44 

1752,  1846,  1859,  1864,  1865,  1869, 
1937,  1938 
V.  Crittenden,  68  Mich.  230 

818,  826,  865a,   1742 
V.  Davis,  67  Vt.  685  911,   1438 

V.  Robinson,  21  N.  Y.  150       1612,  1838 
Old    Aims-House    Farm    v.    Smith,    52 

Conn.  434  1201 

Old  Colony  St.  R.  Co.   v.  Thomas,  205 

Mass.    529  537f 

Old    Colony   T.    Co.    v.   Allentown   &c. 
Rapid-Transit  Co.,   192  Pa.   St.   596       74 
V.  Great  White  Spirit  Co.,  178  Mass. 

92  1341 

V.  Great  White  Spirit  Co.,  181  Mass. 

413  1573,    1634,    1673 

Old    Dominion    Inv.    Co.    v.    Moomaw 

(Va.),  25  S.   E.   540  1857 

Oldham  v.  First  Nat.  Bank,  84  N.  Car. 
304  1533 

V.  First  Nat.  Bank,  85  N.  Car.  240    633 
V.  Halley,  2  J.  J.  Marsh.  (Ky.)   113 

242    275 
V.  Pfleger,  84  III.   102 

27,  62,  664,  674,  716 
V.  Wilmington   First  Nat.  Bank,  85 

N.   Car.  240  134 

Old    Nat.    Bank    v.    Findley,    131    Ind. 
225  557 

V.  Heckman,  148  Ind.  490  736a 


1096 


GENEEAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  J,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Olds  V.   Cummings,  31  III.   188       791,  813, 
826,  838,  843,   1333,   1787,   1789 
O'Leary  v.  Snediker,  16  Ind.  404 

936,  1218,  1220 
Olinger  v.  Liddle,  55  Wis.  621  1600a,  1709a 
Oliphant  v.  Burns,  146  N.  Y.  218  541 

Oliphint  V.  Eckerley,  36  Ark.  69 

729    924    1231 

Oliva  V.  Bunaforza,  31  N.  J.  Eq.'  395*     163 

Oliver  v.   Alabama  0.   L.   Ins.   Co.,  82 

Ala.    417  702 

V.  Cunningham,  6  Fed.  60         711,  1438 

V.  Davy,  34  Minn.  292 

470,  471,  473a,  609 
V.  Decatur,  4  Cranch  (C.  C.)  458  1520 
V.  Gill,   48   111.   App.   424  605 

V.  Gray,  1  Har.  &  G.  (Md.)  204       1203 
V.  Piatt,   3    How.    (U.    S.)    333 

542,    574,    1397 
V.  Sanborn,   60   Mich.    346  552 

V.  Shoemaker,  35   Mich.  464  637 

Olmstead  v.  Latimer,  158  N.  Y.  313 

742,  750,  1190 

V.  Tarsney,    69    Mo.    396  893.    1799 

Olmsted    v.    Elder,    2    Sandf.    (N.    Y.) 

325  812,  812a,  914,  1678 

V.  Elder,  5  N.  Y.  144       808,  1392,  1633 

V.  New    England    Mtg.    Secur,    Co., 

11   Nebr.  487  642a 

Olney  v.   Adams,   7   Pick.    (Mass.)    31    1293 
V.  Brown,  163  Mich.  125 

260,  264,  265,  301 
Olson  v.  Howard,  38  Wash.  IS  1149 

v.  Nelson,  3   Minn.   53  663 

V.  Northwestern  Guaranty  Loan  Co., 

65  Minn.  475  479,  791 

V.  Paul,    56   Wis.    30  1411 

Olyphant  v.  Phyfe,  166  N.  Y.  630  538 

V.  St.  L.  Ore  &  Steel  Co.,  23  Fed. 

465  1396 

Omaha  &  St.  L.  R.  Co.  v.  O'Neill,  81 
Iowa  463  1436a 

V.  Wabash,   St.   L.  &c.   R.   Co.,   108 

Mo.  298  152,  153,  154,  156 

Omaha  Bridge  &c.  R.  Co.  v.  Reed,  69 

Nebr.   514  708 

Omaha  Coal  &c.  Co.  v.  Suess,  54  Nebr. 

379  369,   627 

Omaha  Home  F.  Ins.  Co.  v.  Fitch,  52 

Nebr.   88  653 

Omaha  Hotel  Co.   v.  Wade,   97  U.   S. 

13  1384 

Omaha  L.  &c.  Co.  v.  Kitton,  58  Nebr. 
113  654,  1577 

V.  Luellen,    3    Nebr.     (Unoff.)     709 

917,  1454,  1512 
O'Mahoney  v.  Flannagan,  34  Tex.  Civ. 

App.  244  574 

Omaly  v.  Swan,  3  Mason  (U.  S.)  474  1228 
Omlie  V.  O'Toole,  16  N.  Dak.  126  310 

Omohundro  v.  Henson,  26  Grat.   (Va.) 

511  1373 

O'Mulcahy  v.  Holley,  28  Minn.   31         804 

Onderdonk  v.  Gray,  19  N.  J.  Eq.  65     1123b 

O'Neal  V.  Hart,   116  Cal.   69  1606,   1709 

V.  Judsonia    State    Bank,    111    Ark. 

589  81a 

V.  Prestwood,    153   Ala.   443  501 

V.  Seixas,  85  Ala.  80 

65,  65a,  163,  168,  476,  817 
O'Neil  V.   Gray,   39  Hun    (N.   Y.)    566 

2,  3,  1606 
V.  O'Neil,  54  Cal.  187  260,  265,  1444 
V.  Webster,   150  Mass.   572  500 

O'Neill  V.  Bennett,  33  S.  Car.  243 

352,  357,  360,  947 
V.  Capelle,    62    Mo.    202 

264,  265,  279,  304,  323,  324.  337 


O'Neill 

V.  Clark,  33  N.  J.  Eq.  444  584,  744,  763 
V.  Douthitt,  40  Kans.  689  964b,  989 
V.  Wilcox.   115   Iowa   15  582     589 

Ontario   Bank  v.   Strong,   2   Paige    (N. 

Y.)    301  1351 

Ontario   Land  &c.   Co.   v.   Bedford,   90 

Cal.   181  79 

Opdyke  v.  Bartles,  11  N.  J.  Eq.  133 

866,  1067 
V.  Crawford,  19  Kans.  604       1597,  1683 
Opelousas  Nat.  Bank  v.  Fahey,  129  La. 

225  .         Ill,    1718 

Openshaw  v.    Dean    (Tex.    Civ.    App.), 

125  S.  W.  989  365,  459,  527,  1217a,  1792 

V.  Halfin,  24  Utah  426  1031 

Opie  V.  Pacific  Inv.  Co.,  26  Wash.  505  761c 

Oppenheimer  v.   Robinson,  87  Tex.   174  518 

V.  Walker,  3  Hun  (N.  Y.)  30  1685 

V.  Wright,  106  Pa.  St.  569  500 

Opperman     v.     McGowan     (Tex.     Civ. 

App.),  50  S.  W.   1078  507,  1406 

Orange  Growers*  Bank  v.  Duncan,  133 

Cal.  254  1381,  1606 

Orchard   v.    Hughes,   2   Black    (U.    S.) 

499  1709,  1711 

Orcutt  v.   Polsley,   59  Nebr.   575  1719a 

Ord  v.  Bartlett,  83  Cal.  428  1440,  1589 

V.  McKee,   5   Cal.   515  817 

v.  Smith,  2  Eq.  Cas.  Abr.  600  1169 

Orde  V.  Heming,  1  Vern.  418  1153 

Ording  v.   Burnet,   178  111.  28  351 

Ordway  v.  Cowles,  45  Kans.  447  1214b 

v.  Downey,  18  Wash.  412  740a,  750,  762 

V.  Farrow,    79   Vt.    192  892 

v.  White,   3   Lea    (Tenn.)    537  1758 

Oregon    &   Washington    T.    &c.    Co.    v. 

Rathbun,  5   Sawyer   (U.   S.)   32  657,  661 
Oregon    Mftg.    Co.    v.    Estes,   20   Wash. 
659  1492a,  1578 

v.  Hersner,  14  Wash.   515  138a 

Oregon  Trust  Co.   v.   Shaw,   5   Sawyer 

(U.  S.)  336      479,  481,  483,  581,  870,  872 

O'Reilly  v.  Donoghue,  Ir.  Rep.   10  Eq. 

73  267 

V.  Nicholson,  45  Mo.   160  583 

v.  Wilkes,  8  Can.   L.  J.   135  336 

Oriental     Bank    v.     Haskins,    3     Mete. 

(Mass.)    332  827a 

Oriental  Financial  Corp.  v.  Overend,  L. 

R.  7  Ch.  App.  142  742 

Oriental  Hotel  Co.  v.  Griffiths,  88  Tex. 

574  609 

Orient   Bldg.   &c.   Assn.   v.    Gould,  239 

Pa.    335  1370 

Onol  V.  Creditors,  22  La.  Ann.  32  500 

Orleans    Bank    v.    Flagg,    3    Barb.    Ch. 

(N.  Y.)  318  586 

Orleans  Co.   Nat.   Bank  v.   Moore,   112 

N.  Y.  543  822,  907,  1683a,  1706 

Orman  v.  Assets  Co.,  204  Fed.  289 

804,   1376 
V.  Van  Arsdell,  12  N.  Mex.  344       1193 
Orme  V.  Roberts,  33  Tex.  768  467 

V.  Wright,  3  Jur.   19 

1878.  1879,  1906,  1916 

Ormes  v.  Weller,  21  Ky.  L.  763  573 

Ormond  v.  Faircloth,  5   N.   Car.  35         467 

Ormsby  v.  Barr,  21  Mich.  474  913 

v.  Phenix  Ins.   Co.,   5   S.   Dak.   72  413a 

v.  Tarascon,  3  Lit.   (Ky.)  404  1822 

V.  Terry,  6  Bush    (Ky.)    553  1648 

Orne  v.  Barstow,  175  Mass.   193  505 

Ornn    v.    Merchants'    Nat.     Bank,     16 

Kans.    341  134 

O'Rourke  v.  O'Connor,  39  Cal.  442 

467,    589 
V.  Wahl,   109  Fed.  276  817,  834 


GENEEAL   TABLE   OE    CASES 


1097 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Orr  V.    Broad,   52   Nebr.   490  40,  467,  664 
V.  Clark,  62  Vt,   136  586 

V.  Hadley,   36    N.    H.    575  664 

V.  Hancock,  1  Root  (Conn.)  265  380 
V.  Lacey,  4  McLean  (U.  S.)  243  138 
V.  McKee,   134  Mo.   78  1911,   1922a 

V.  Rode,  101  Mo.  387  1192,  1193,  1204 
V.  Stewart,   67   Cal.   275  176,   177 

V.  Sutton,  127  Minn.  37  1069 

V.  Ulyatt,  23  Nev.  134  41,  176 

Orrick  v.  Durham,  79  Mo.  174 

575,   576,  843,  878,  879 
Ortengren  v.  Rice,  104  111.  App.  428 

27,  140,  669,  670,  771,  1516,  1521, 
1523,  1536 
Orth  V.   Anderson,   146  N.   Y.   S.   689   1370 
V.  Jennings,    8    Blackf.     (Ind.)    420 

464,  465 
Orthwein  v.   Thomas,    127  111.    554  736 

Orton  V.  Knab,  3  Wis.  576  1039 

Ortonville  v.   Geer,  93  Minn.  501     487,  609 
Orvik  V.  Casselman,  15  N.  Dak.  34 

1320,   1833 
Orvis   V.    Cole,    14   111.    App.   283  1420 

V.  Newell,  17  Conn.  97 

523,  537,  881a,  1621 
V.  Powell,  98  U.  S.  176  1051a 

Osborn  v.   Carr,   12   Conn.    195  523,   537 

V.  Fallows,   1   Russ.  &  M.   741  1101 

V.  Hocker,    160   Ind.    1  990 

V.  Noble,   46   Miss.   449  726 

V.  Park,  89  Hun  (N.  Y.)   167  124 

V,  Scottish-American    Mtg.    Co.,    22 

Wash.  83  679 

V.  Williams,  82  Iowa  456  737 

Osborne  v.   Barnes,   179   Mass.    597 

473,  473a,  609 
V.  Benson,  5  Mason  (U.  S.)  157  924 
V.  Cabell,   77   Va.  462 

741,  755,  755a,  759,  761c 
V.  Cooper,  113  Ala.  405  117 

V.  Crump,  57  Miss.  622 

501,  583,  1404,  1411 
V.  Fridrich,    134   Mo.   App.   449  644 

V.  Harvey,  1  Young  &  C.  C.  C.  116  1526 
V.  Hill,  91  Ga.   137  463 

V.  Morgan,  171  111.  App.  549 

258,  265,  1093,  1093a 
V.  Rice,  107  Ga.  281  66,  66a 

V.  Royer,  1  Lea  (Tenn.)  217  201 

V.  Taylor,  60  Conn.  107  812,  848,  1678 
V.  Tunis,  25   N.  J.   L.   633 

43,  889,  1388,  1559 

Osburn  v.  Andre,  58  Miss.  609  1813,  1817a 

Osgood   V.    Osgood,    78   Mich.    290  163 

V.  Osgood,  35   Ore.    1  311b,  335 

V.  Stevens,    25    111.    89  1333 

V.  Thompson  Bank,  30  Conn.  27         289 

O'Shaughnessy  v.    Moore,   73   Tex.    108  83a 

Oster  V.  Mickley,  35   Minn.  245  838    1207 

Osterberg  v.    Union  Trust   Co.,   93    U. 

S    424  1646,  1649 

Ostrander  v.  Hart,  130  N.  Y.  406 

1438,  1751.  1821a 
Ostrom  V.   McCann,   21   How.    Pr.    (N. 

Y  )  431  1411,  1412,  1413,  1635 

Oswald  V.  Legh,  1  T.  R.  270  916 

Otis  V.  Lindsey,  10  Maine  315         634,  651 

V.  McCaskill,   51    Fla.   516         622,   1490 

V.  McMillan,  70  Ala.  46  1322 

V.  May,  30  111.  App.  581  444 

V.  Payne,  86  Tenn.  663  555 

V.  Spencer,   102   111.    622  546 

O'Toole  V.   Omlie,  8   N.   Dak.  444 

278,  310,  328,  574,  586 

Ott  V.  Kinft,  8  Grat.  (Va.)  224  153 

V.  Spc-  t,   8   Houst.    (Del.)    61  453 

V.  Sp'    ;ue,  27  Kans.  620  83a 


Ottaquechee  Sav.  Bank  v.  Holt,  58  Vt. 

166  803 

Ottawa    Northern    Plank    Road    Co.    v. 

Murray,  15  111.  336  76,  127 

Otter  V.  Vaux,  6  De  G.  M.  &  G.   638 

864,  1887 
Ottman  v.  Moak,  3  Sandf.  Ch.  (N.  Y.) 

431  881 

Otto  V.  Halff,  89  Tex.  384  926a 

V.  Long,   127   Cal.  471  1324 

Ottow  V.  Friese,  20  N.  Dak.  86  1905 

Ottumwa  Woollen  Mill  Co.  v.  Hawley, 

44    Iowa    57  429,    436,    439,   444,   446 

Ould  V.  Stoddard,  54  Cal.  61  1324 

Outten    V.    Grinstead,    4    J.    J.    Marsh. 

(Ky.)    608  1493 

Outterson    v.    Dilts,    66    Hun    (N.    Y.) 

629  459 

Outtrin  v.  Graves,  1  Barb.  Ch.  (N.  Y.) 

49  1311 

Over  V.  Carolus,  71  111.  552     341,  630,  1051a 
Overall  v.  Ellis,  32  Mo.  322 

813,  826,  1372,  1375 
V.  Taylor,  99  Ala.  12  547,  551,  560,  578 
Overby  v.  Fayetteville  Bldg.  &c.  Assn., 

81   N.   Car.   56  414 

Overly  v.  Tipton,  68  Ind.  410  209 

Overman    v.    Jackson,    104    N.    Car.    4  1204 
Overstreet  v.  Baxter,  30  Kans.  55 

244,  246,  260,  265 

Overton   V,   Bigelow,    3    Yerg.    (Tenn.) 

513  315,    324,    329,    335,    1148 

V.  Bolton,    9    Heisk.    (Tenn.)    762    1141 

V.  Hinton,   123    N.    Car.    1  666 

Owen  V.  Cawley,  36  N.  Y.  60O  109 

V.  Cook,   3   Tenn.    Ch.    78  874c 

V.  Evans,    134   N.   Y.    385 

841,  843,  844,  845 
V.  Gibson,   74  Ga.   465  1808 

V.  Kilpatrick,  96  Ala.  421  583,   1322 

V.  Moore,   14  Ala.   640  206 

V.  Potter,    115    Mich.    556  1434 

Owens     V.     Branning     Mfg.     Co.      (N. 
Car.),  84  S.  E.  389  1876,  1876a 

V.  Dickenson,  Cr.  &  Phil.  48  108 

V.  Green,    103    Ky.    342  249 

V.  Hornthal,  156  N.  Car.  19    1614a,  1635 
V.  Johnson,   8   Baxt.    (Tenn.)    265 

106,    874c 
V.  Miller,  29  Md.  144  253,  513 

V.  Ohio  Cent.  R.  Co.,  20  Fed.  10       1384 
Owings  V.  Beall,  3  Lit.   (Ky.)   103 

1337,    1444 

V.  Jouit,  2  A.  K.  Marsh.  (Ky.)  380    556 

V.  McKenzie,  133  Mo.  323  741,  742,  1939 

V.  Norwood,  2  H.  &  J.   (Md.)   96       915 

Owsley  V,  Neeves,  179  111.  App.  61 

140,  771.  772,  1080b,  1659 

Oxford  V.  Albemarle,  17  L  J.  Ch.   (N. 

S.)  396  129 

V.  Hopson,   73   Ark.    170  103 

v.  Rodney,  14  Ves.  417  761a 

Ozark  Land  &c.  Co.  v.  Franks,  156  Mo. 

673  489 


Pace  V.  Chadderdon,  4  Minn.  499  14,  716 
Pacific    Iron    Works    v.    Newhall,    34 

Conn.   67  1490 

Pacific   Mfg.    Co.    V.    Brown,    8    Wash. 

347  560,  585 

Pacific   Mutual   Ins.    Co.    v.    Beck,    100 

Cal.  xviii  1692a 

Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  106 

Cal.    224  609 

V.  Shepardson,  77  Cal.  345  1179b 


1098 


GENERAL   TABLE    OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442cj  3,  §§   1443-1940.] 


Pacific    States    Sav.,    Loan    &c.    Co.    v. 

Dubois,  11  Idalio  319  609 

Packard  v.   Agawam  Mut.  F.  Ins.  Co., 
2  Gray   (Mass.)   334  399 

V.  Kingman,  11  Iowa  219  927,  927a,  1335 
V.  Kinzie  Ave.  Heights  Co.,  96  Wis. 

114  1719 

V.  ICinzie  Av.  Heights  Co.,  105  Wis. 

323  1709a 

Packer  v.  Rochester  &c.  R.   Co.,   17  N. 

Y.  283  .  13,  44,   1619 

Packets     Despatch     Line     v.      Bellamy 

Mfg.  Co.,  12  N.  H.  205  124 

Paddock  v.   Fish,   10  Fed.   125  643 

V.  Stout,   121   111.   571  487,  609 

Padgett  V.  Cleveland,  33  S.  Car.  339 

429,  445,  446,  447 
V.  Lawrence,  10  Paige   (N.  Y.)   170  460 
Padley  v.  Neill,  134  Mo.  364  964d 

Page   V.    Becker,   31    Mo.   466  762 

V.  Bresee,    92    Nebr.    241  1589d 

V.  Carr,  232   Pa.   371  487 

V.  Church,   78   N.  J.   Eq.   114  126 

V.  Cole,   6   Iowa    153  1335 

V.  Cooper,  16  Beav.  396  129 

V.  Edwards,  64  Vt.  124  436,  436e,  445 
V.  Foster,  7  N.  H.  392  1080,  1137,  1311 
V.  Johnston,    23    Wis.    295  990 

V.  Kress,  80  Mich.  85  1670 

V.  Ordway,  40   N.   H.   253  349,  352 

V.  Pierce,   26   N.    H.   317  804,   813, 

817,    821,    822,    822a,    1280,    1283 
V.  Robinson,    10    Cush.    (Mass.)    99 

455,   684,   687,    689,   692,   694,   697, 
719,    721,    1262,    1265,    1273,    1287 
V.  Rogers,  31  (Tal.  293     515,  1051b,  1659 
V.  Street,  Speers  Eq.    (S.  Car.)    159 

583,  1659 
V.  Thomas,  43  Ohio  St.  38  119,  120 
V.  Urick,   31    Wash.    601  453 

V.  Vilhac,  42  Cal.  75  267 

V.  Waring,   76   N.   Y.   463 

471,  523,  541,  585,  589,  591 
Paget  V.  Ede,  L.  R.  18  Eq.  118  1444 

Paige  V.  Chapman,  58  N.  H.  333 

817,  834,  835 

V.  Lindsey,    69    Iowa    593  518 

V.  Paige,  71  Iowa  318  119 

V.  Peters,  70  Wis.   178  177 

Pain  V.   Smith,  2  Myl.  &  K.  417  179 

Paine  v.  Benton,  32  Wis.  491 

345,  350,  384,  460 
V.  Caswell,  68  Maine  80  1141 

V.  French,  4  Ohio  318  603,  787,  813,  817 
V.  Jones,  14  Hun  (N.  Y.)   577 

741,    742,   742a 
V.  Jones,   76   N.   Y.   274  727 

V.  Lester,   44   Conn.    196  1383a 

V.  McDowell,  71  Vt.  28 

173,  433,  436,  436b,  439 
V.  McElroy,   73   Iowa  81 

1051b,  1521,  1531,  1532 
V.  Mason,  7  Ohio  St.  198  478 

V.  Mooreland,  15  Ohio  435  465 

V.  Root,    121    111.    77  1663 

V.  Smith,  2  Duer  (N.  Y.)  298  1644 
V.  Wheeler,    92    Pa.    St.    282  312 

V.  Woods,    108   Mass.    160 

671,  681,  708,  709 
Palatine  Ins.   Co.  v.   O'Brien,   107  Md. 

341  396 

Palk  V.  Clinton,  12  Ves.  48 

1072,    1102,   1402,   1409,  1414 

Palm  V.  Fancher,  93   Miss.   785  650 

Palmer  v.  Albuquerque  (N,  Mex.),  142 

Pac    929  43a 

V.  Bates,  22  Minn.  532     485,  597,  1898 

V.  Bray,   136  Mich.  85  1062 


Palmer 

V.  Butler,  36  Iowa  576  1201 

V.  Carlisle,  1  S.  &  S.  423  1368,  1381 
V.  Eyre,  17  Q.  B.  366  1208 

V.  Foote,  7  Paige  (N.  Y.)  437  665,  1217 
V.  Forbes,  23  111.  237 

124b,  126c,  452,  4S2a 
V.  Fowley,  5  Gray  (Mass.)   545 

1081,  1251,  1258,  1276,  1285 
V.  Gurnsey,  7  Wend.  (N.  Y.)  248 

62,    271,    340,    913 
V.  Harris,    100   111.    276  208 

V.  Hendrie,  28  Beav.  341  1226,  1861 
V.  Marshall,  60  111.  289  886 

V.  Miller,  25  Barb.  (N.  Y.)  399  105 
V.  Mead,   7   Conn.    149 

1326,  1444,  1456,  1482 
V.  Palmer,  48  Vt.  69  603 

V.  Poor,  121  Ind.   135  400 

V.  Rosenfeld,  181  Mass.  525  94 

V.  Sanger,    143   III.   34  1222 

V.  Smith,  10  N.  Y.  303  788 

V.  Snell,  HI  111.   161  722,  1625 

V.  Stevens,  11  Cush.  (Mass.)  147  1248 
V.  Sulzby  (Ala.),  64  So.  368  1217a,  1470 
v.  White,  65  N.  J.  L.  60  741,  1204 

V.  Williams,   24  Mich.   328  555,   556 

v.  Windrom,   12   Nebr.  494  1464 

V.  Yager,  20  Wis.  91  1440,  1445 

V.  Yates,  3  Sandf.   (N.  Y.)   137 

798,   1487 
V.  Young,  96  Ga.  246  1861,  1876.  1876a 
Palmer  Savings  Bank  v.  Insurance  Co., 

166  Mass.    189  408a 

Palmeter  v.  Carey,  63  Wis.  426 

741,  762,  1606,  1710,  1713 
Pamperin  v.  Scanlan,  28  Minn.  345  1743 
Pamplin  v.  Rowe,  100  Ark.  144  208 

Pancake  v.   Cauffman,   114  Pa.   St.    113 

255,  279a,  312,  335,  339,  538,  586 
Pancoast  v.  American  Heating  &c.  Co., 
66  How.  Pr.   (N.  Y.)  49  474 

V.  Duval,  26  N.  J.  Eq.  445 

460,   477,    527,    1622,    1625,    1627 
V.  Travelers'  Ins.  Co.,  79  Ind.  172 

134a,  1440 
Pankau  v.  Morrissey,  224  111.  177  1053 

Paolillo  v.  Faber,  56  App.  Div.  (N.  Y.) 

241  499 

Pane  v.  Ludeman  (N.  J.  Eq.),  59  Atl. 
„9  113 

Paqum  v.  Braley,  10  Minn.  379    1857,  1858 
Pardee  v.   Aldridge,   189   U.   S.  429  157 

V.  Lindley,  31   III.   174 

817,  826,  1787,  1789,  1792 
V.  Steward,  37  Hun   (N.  Y.)   259 

1396,   1449,  1654 
V.  Treat,  82  N.  Y.  385 

241,  331,  756,  757,  761 
V.  Van  Anken,  3  Barb.  (N.  Y.)  534 

792,  874e,   885,   1062,    1064,  1075, 
1081,  1087,  1390 
Pardun  v.  Dobesberger,  3  Ind.  389         1610 
Parham  v.  Fulliam,  5   Coldw.    (Tenn.) 

497  ,  635,  652,   656 

Parham  Sewing  Machine  Co,  v.  Brock, 

113  Mass.  194  924 

Paris  V.  Hulett,  26  Vt.  308 

726,  950,   1555,   1567 
V.  Lawyers'  Title  Ins.   &c.   Co.,   141 

App.    Div.    (N.    Y.)    866  604a 

V.  Lewis,  85   III.   597  559 

Paris    Exchange    Bank    v.    Beard,    49 

Tex.  358  191,  822,  1701a 

Parish  V.  Gates,  29  Ala.  254  261,  286,  335 

V.  Gilmanton,  11  N.  H.  293  42,  681,  808 

V.  Reeve.  63  Wis.  315  320 

V.  Wheeler,  22  N.  Y.  494  156 


GEITEEAL   TABLE    OF    CASES 


1099 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Parish  Board  v.  Edrington,  40  La.  Ann. 

633  510 

Park  V.   Cross,   76   Minn.    187  964,  964a 

V.  Kribs,  24  Tex.  Civ.  App.  650       874d 

V.  Park,   71    Ark.    283  83a 

V.  Prendergast,    4    Tex.    Civ.    App. 

566  1509 

V.  Southern  R.   Co.,  78  S.  Car.  302  918 
Parke  v.  Hush,  29  Minn.  434  1743 

V.  Neeley,  90  Pa.   St.   52 

89,   458,    517,   574,   739a 
Parker  v.  Banks,  79  N.  Car.  480 

703,  1211,  1211a,  1861,  1871 
V.  Barker,  2  Mete.  (Mass.)  423  972,  979 
V.  Barnesville    Sav.    Bank,    107    Ga. 

650  459 

V.  Baxter,  2  Gray  (Mass.)  185  714,  955 
V.  Beasley,    116   N.    Car.    1  899 

v.  Benner,   1   Tex.   Civ.   App.   64  52 

v.  Biddle,  23  Kans.  471  814 

V.  Browning,   8    Paige    (N.   Y.)    388 

1535,    1536 
V.  Carolina    Sav.    Bank,    53    S.    Car. 

583  179,  185 

V.  Child,  25  N.  J.  Eq.  41  1047,  1550a 
V.  Clarke,   30   Beav.    54  1470 

V.  Conner,  93  N.  Y.   118 

547,  552,  553,  572 
V.  Dacres,  130  U.  S.  43  1051,  1363 
v.  Dacres,  2  Wash.  T.   439  1145 

V.  Dee,  2  Ch.  Cas.  200  1711 

vl  Floyd,  12  Cush.  (Mass.)  230  1295 
V.  Foy,    43    Miss.    260  555,    556 

V.  Fuller,   1   Russ.   &  M.   656  1439 

V.  Gortatowsky,  127  Ga.  560  589 

V.  Green,  8  Mete.  (Mass.)  137  906 
V.  Hartt,  32   N.  J.   Eq.   235  1498 

V.  Hill,  8  Mete.  (Mass.)  447  501,  502 
V.  Houseiield,  2  Myl.  &  K.  419  188 

V.  Hubble,  75  Ind.  580  294,  335,  339 
•V.  Jacoby,    3    Grant's    Cas.    300  372 

V.  Jameson,   32   N.  J.   Eq.   222  1190 

V.  Jenks,  36  N.  J.  Eq.  398 

744,    752,    754,    1712 
V.  Jones,  57  Ga.  204  679,   1193 

V.  Kane,  4  Wis.  1  546,  548,  560 

V.  Kelly,  10  Sm.  &  M.  (Miss.)  184  201 
V.  Lincoln,    12   Mass.    16  131 

V.  Marco,   76   Fed.   510  103a 

V.  Mercer,  6  How.  (Miss.)  320  822,  1701 
V.  Meredith   (Tenn.),  59  S.  W.   167 

541,    567 
V.  Moore,  63  N.  H.  796  1278 

V.  New    Orleans    &    C.    R.    Co.,    33 

Fed.    693  124b,    152,    154,    155 

V.  Olliver,  106  Ala.   549  1175a 

V.  Osgood,  3  Allen  (Mass.)  487  544,  586 
V.  Otsego  &c.  Ins.  Co.,  47  App.  Div. 

(N.  Y.)   204  399 

V.  Panhandle    Nat.    Bank,    11    Tex. 

Civ.  App.   702  505 

V.  Parker,  17  Mass.  370  90,  350 

V.  Parker  (N.  J.),  56  Atl.  1094  548 
T.  Parker,  52  S.  Car.  382  93,  604a,  608 
V.  Parmele,  20  Johns.  (N.  Y.)  130  613 
V.  Prescott,    87    Maine    444  467 

V.  Randolph,  5  S.  Dak.   549 

538,  582,  814,  817 

V.  Randolph,    10    S.    Dak.   402  957 

V.  Rochester  &c.   R.   Co.,    17   N.   Y. 

283  44 

V.  Ross,    73   Tex.    633  822 

V.  Scott,  64  N.  Car.   118  504 

V.  Shannon,    137    111.    376  586 

V.  Smith    Charities,    127    Mass.    499   417 

V.  Starr,  21   Nebr.   680  1410 

V.  Stevens,    3    N.   J.    Eq.    56    1371,    1373 

r.  Storts,  15  Ohio  St.  351  1658 


Parker 

V.  Stoughton     Mill     Co.,     91     Wis. 

174  1383a 

V.  Sulouff,  94  Pa.   St.   527  644 

V.  Teas,  79  Ind.  235  65a 

V.  Vaughn,  85  Kans.  324  583 

V.  Walden,   6   Mart.    (N.   S.)    (La.) 

713  539 

Parkersburg  Nat.  Bank  v.  Neal,  28  W. 

Va.   744  465 

Parkes  v.  Parker,  57  Mich.  57  375,  537,  991 

V.  White,  11  Ves.  209  1411 

Parkhurst  v.  Berdell,  52  Hun   (N.  Y.) 

614  805,  913,  1469a 

V.  Cory,  11  N.  J.  Eq.  233 

1609,  1669a,  1673,   1675 
V.  Cummings,  56  Maine  155 

924,  932,  1139,   1141 
V.  Hosford,  21   Fed.  827  546 

V.  McGraw,  24  Miss.  134  630 

V.  Northern   Cent.    R.    Co.,    19   Md. 

472  160 

V.  Trumbull,  130  Mich.  408  102a 

V.  Watertown     Steam     Engine     Co., 

107   Ind.    594  606,  817,  822,   1699, 
1701 
Parkinson  v.  Hanbury,  1  Drew.  &  Sm. 
143  1810,    1884,    1900 

V.  Hanbury,  L.  R.  2  H.  of  Lords  1 

1123,  1123a 
V.  Higgins,  40  U.  C.  Q.  B.  274  16 

V.  Jacobson,  13  Hun  (N.  Y.)  317  1502 
V.  Sherman,   74   N.   Y.   88 

744,   754,  762,  1351,   1502 
Parkist  v.  Alexander,  1  Johns.  Ch.   (N. 

Y.)    394  476,   523,   525,    541 

Parkman    v.    Welch,    19    Pick.    (Mass.) 

231  722,   1621,   1627,  1631 

Parks  V.  Allen,  42  Mich.  482  893,  900,  1606 
V.  Boston,  15  Pick.   (Mass.)    198 

681,   708 
V.  Frahm,   54  Kans.   676  353 

V.  Hall,  2  Pick.  (Mass.)  206  250,  300 
V.  Jackson,  11  Wend.  (N.  Y.)  442  583 
V.  Lubbock  (Tex.),  50  S.  W.  466  650 
V.  Murray,  40  Hun  (N.  Y.)  640  585 
V.  Parks,  66  Ala.   326 

274,  278,  286,  328,  335 
V.  Parks,  9  Ky.  L.  347  31 

V.  Smoot,    105    Ky.    63  583 

V.  Sullivan  (Tex.  Civ.  App.),  152  S. 

W.  704  244,  260,  265,  269 

V.  Worthington,   39  Tex.    Civ.  App. 

421  1052,   1094 

V.  Worthington    (Tex.    Civ.    App.), 

104  S.  W.  921  1067,  1876 

Parlin    v.    Stone,    1    McCrary    (U.    S.) 
443  97,  683,  1590 

V.  Stone,  48  Fed.   808  138b 

Parlin  &c.  Co.  v.  Galloway,  95  111.  App. 

60  1440 

Parmelee   v.    Dann,   23    Barb.    (N.   Y.) 
461  817 

V.  Lawrence,  44   111.   405    266,   293,   335 
V.  Simpson,  5  Wall.   (U.  S.)   81  85,  502 
Parmenter    v.    Fitzpatrick,    135    N.    Y. 
190  879 

v.  Oakley,  69  Iowa  388  481,  791,  814 
v.  Walker,  9  R.  L  225  1876 

Parmer  v.  Mangham,  31  La.  Ann.  348  297a 
v.  Parmer,  74  Ala.  285 

251,  537,  711,  1039,  1070,  1322 
v.  Parmer,   88  Ala.    545  324,   331 

Parmerter  v.  Colrick,  32  App.  Div.  (N. 

Y.)    631  842 

Parmly  v.  Walker,   102  III.   617  1879,   1915 

Parnell  v.  GofiF,  32  Okla.  470  1080a 

v.  Tyler,  2  L.  J.  Ch.   (N.  S.)    195   1878 


1100 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Parnlher  v.  Gaitskell,  13  East  432  964a 
Parr  v.  Lindler,  40  S.  Car.  193  1477,  1709a 
Parratt  v.  Hartsuff,  75  Nebr.  706  1709a 

V.  Neligh,   7   Nebr.  456  1347 

Parret  v.  Shaubhut,  5  Minn.  323 

488,  494,  495,  515,  516,  S24 
Parrish  v.  Mahany,  12  S.  Dak.  278 

459,  460,   504,  505,   506,  541 
V.  Williams  (Tex.  Civ.  App.),  79  S. 

W.  1097  586,  591 

Parrish  &  Hazard's  Appeal,  83  Pa.  St. 

Ill  487 

Parrott  v.   Baker,   82   Ga.    364 

283,  337,  339,  514 

V.  Hughes,  10  Iowa  459  1400 

V.  Kumpf,    102   111.   423  1654 

Parrotte  v.  Dryden,  73  Nebr.  291  583,  585 

Parry  v.  Kelley,  52  Cal.  334  112 

V.  Wright,  1  Sim.  &  St.  369  857 

Parsell  v.  Thayer,  39  Mich.  467       586,  600 

Parsons,  In  re,  150  Mass.  343  629 

Parsons  v.  Boyd,  20  Ala.  112  1790 

V.  Camp,  11  Conn.  525  433a 

V.  Clark,   132  Mass.   569  610 

V.  Copeland,  38  Maine  537  436,  444,  445 

V.  Crocker,  128  Iowa  641  710 

V.  Denis,  2  McCrary  (U.  S.)  359       113 

V.  Fairbanks,  22  Cal.  343  787 

V.  Gas  Light  Co.,  108  111.  380  358 

V.  Hind,  14  W.  R.  860  429 

V.  Hoyt,  24  Iowa   154 

196,  468,  470,  472,  473,  583 
V.  Lanning,  27  N.  J.  Eq.-  70  1838 

V.  Lent,  34  N.   J.   Eq.   67  457,   511 

V.  Little,  28  App.   D.    C.   218  1670 

V.  Little,  66  N.  H.  339  14,  679 

V.  Lunsford,    21    Ky.    L.    1536  200 

V.  Lunt,  34  N.  J.  Eq.  67  511 

V.  Lyman,  20  N.  Y.   103  960 

V.  Mumford,   3   Barb.    Ch.    (N.   Y.) 

152  340 

V.  Noggle,  23   Minn.   328  1193 

V.  Ramsey,  53  Fla.  1055  1512 

V.  Robinson,  122  U.  S.  112  1600 

V.  Snider,  42  W.  Va.  517  1801a 

V.  Welles,    17    Mass.   419  673,   674, 

675,  889,  972,  1093,  1298 
Partridge  v.  Gordon,  15  Mass.  486         1307 
V.  Hemenway,  89  Mich.  454 

453,  1446,  1657 
V.  Partridge,  38  Pa.   St.   78 

812a,  813,  817,  1355,  1371 

V.  Shepard,  71  Cal.  470  583 

V.  Smith,  2  Biss.    (U.  S.)    183  460,  490 

V.  Swazey,  46   Maine  414  345,  350 

Pascault  V.  Cochran,  34  Fed.  358  469,  1516 

Paschal  v.  Brandon,  79  N.  Car.  504       209 

V.  Harris,  74  N.  Car.  335  1752 

Paschall   v.    Pioneer    Sav.    &c.    Co.,    19 

Tex.  Civ.  App.  102  907 

Pasco  V.  Gamble,  15  Fla.  698  24,  771,  1522 
Pass  V.  Brooks,  118  N.  Car.  397  1923,  1923a 
V.  New  England  Mtg.   Sec.  Co.,  66 

Miss.   365  642 

V.  Shine,   113    N.    Car.   284  74 

Passumpsic  Sav.  Bank  v.  Buck,  71  Vt. 
190         479.  481,  534,  814,  820,  820b,  956 
V.  Maulick,  60  Nebr.  469 

1633,   1637a,   1673 
V.  Nat.  Bank,  53  Vt.  82 

547,   552,  571,  579,  580 
V.  Weeks,  59  N.  H.  239  879 

Paston  V.  Eubank,  3  J.  J.  Marsh.  (Ky.) 

42  1411 

Patapsco   Guano   Co.    v.    Elder,   53   Md. 

463  1740 

Patch  V.  Loring,  17  Pick.   (Mass.)   336  738 


Patch 

V.  Morrisett  (Va.),  22  S.  E.  173 

1815,  1868,  1872 
V.  Wild,  30  Beav.  99  1139 

Patchin  v.   Pierce,   12  Wend.    (N.  Y.) 

61  309,  1088 

Paterson  v.  Pyper,  20  U.  C.  C.  P.  278  436 
Patman  v.  Harland,  17  Ch.  D.  353  574,  578 
Patnode  v.  Darveau,  112  Mich.  127 

283     337 
V.  Deschenes,   15  N.   Dak.   100  254*,  500 
Paton  V.  Murray,  6  Paige  (N.  Y.)  474 

1381,  1383,  1398,  1399,  1407 

Patrick  v.  Chenault,  6  B.  Mon.   (Ky.) 

315  568 

V.  Deschamp,  145  Wis.  224  906 

V.  Eells,  30  Kans.  680  1438a 

V.  National  Bank,  63  Nebr.  200 

1206,  1709,  1709a,  1709b 
V.  Underwood,    17    Misc.     (N.    Y.) 

646  1710 

Patrick's  Appeal,  105  Pa.  St.  356  821,  822 
Patrono  v.  Patrono,  127  App.  Div.  (N. 

Y.)    29  172 

Pattee  v.  Boynton,  73  N.  H.   525  1349 

Patten  v.  Accessory  Transit  Co.,  4  Abb. 
Pr.   (N.  Y.)  235  1517,  1521 

V.  Moore,  32  N.  H.  382 

555,  586,  591,  593,  600 
V.  Pearson,   57  Maine  428  1876 

V.  Pepper   Hotel   Co.,    153    Cal.   460 

610,    813,    826,    1185,    1372,    1410, 
1471,    1491,   1512,   1606 
Patterson  v.  Allen,  50  Tex.  23  1404 

V.  Ball.   19  Wis.  243  84,  501 

V.  Birdsall,  64  N.  Y.  294      874,  879,  885 
V.  Booth,  103  Mo.  402  817,  834,  843 

V.  Clark,  28   Ga.   526  648 

V.  Clark,  96  Ga.  494  874c 

V.  Cox,  25   Ind.  261  901 

V.  Dart.  24  Ont.  L.  R.  609  1120c 

V.  De   la   Ronde,    8   Wall.    (U.    S.) 

292  456,  514a 

V.  De  Long,  11  Colo.  App.  103  538 

V.  Donner,  48  Cal.  369       249,  618,  1606 
V.  Esterling,  27  Ga.  205  467 

V.  Evans,  91  Ga.  799  65,  951 

V.  Harlan,  124  Pa.  St.  67  65 

V.  Johnston,  7  Ohio  225 

343,    357,   380,   459 
V.  Linder,   14  Iowa  414  464 

V.  Lynde,  112  111.   196  1383a 

V.  Mills,    69    Iowa   755       848,   870,    873 
V.  Mills,  121  N.  Car.  258  593 

V.  Rabb,  38  S.   Car.   138       50,  541,  542 
v.  Reynolds,   19  Ind.   148  1846 

V.  Robinson,  25   Pa.   St.   81  116 

V.  Sweet,  3  Bradw.    (111.)   550  1504 

V.  Taylor,  IS  Fla.  336  96 

v.  Triumph  Ins.  Co.,  64  Maine  500  408 
V.  Tuttle    (Tex.    Civ.    App.),   27    S. 

W.  758  538 

V.  Yeaton,  47  Maine  308  1105 

Patterson's  Estate,  In  re,  234  Pa.  128  B35b 

Pattie  v.  Wilson,  25  Kans.  326       915,  1457 

Pattison  v.   Horn,    1    Grant    (Pa.)    301   322 

v.  Hull,  9  Cow.   (N.  Y.)   747 

812,  817,  822,  822a,  907,  1701 
V.  Powers,  4  Paige  (N.  Y.)  549 

1223,  1351 
V.  Shaw,  6  Ind.  377  1425,  1439,  1440 
V.  Vaughan,    40    Ind.    253  1470 

Patton  V.  Adkins,  42  Ark.  197 

748,  751,  761,  762 
V.  Bank  of  La  Fayette,  124  Ga.  965  655 
V.  Cooper,  132  N.  Car.  791  547,  548,  552 
V.  Eberhart,  52   Iowa  67  459,   575 


GENERAL   TABLE    OF    CASES 


1101 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Patton 

V.  Hollidaysburg,   40    Pa.    St.    206      595 
V.  Moore,   16  W.   Va.   428  444 

V.  Page,  4  Hen.  &  M.    (Va.)  449       729 
V.  Phoenix  Brick  Co.,  167  Mo.  App. 

8  436o 

V.  Smith,   113   III.  499  1618 

V.  Stewart,  19  Ind.  233  1718 

V.  Taylor,  7  How.   (U.  S.)    132         1502 
V.  Varga,   75    Iowa   368  1659 

Patty  V.  Pease,  8  Paige  (N.  Y.)  277 

723,  981,  982,  1621,  1631 

Paul    V.    Connersville    &c.    R.    Co.,    51 

Ind.  527  587,  592 

V.  Fulton,   25   Mo.    156  555,   556 

V.  Hoept,  28  N.  J.  Eq.  11  473a,  536,  609 

V.  Kerswell,  60  N.  J.  L.  273       557,  574 

V.  Paul,  23   N.   Y.   St.  370  482 

V.  Roney,   94   Ga.    133  1177 

Paule  V.  Scofield,  80  Nebr.  100  1637 

Paulett  V.  Peabody,  3  Nebr.   196 

1646a,    1651,   1668 
Pauley  v.  Cauthorn,  101  Ind.  91 

1395,  1414,  1420 
Paulison    v.    Van    Iderstine,    29    N.    J. 

Eq.    594  97 

Paulle  V.  Wallis,  58  Minn.   192  1743 

Paulling  V.   Barron,  32  Ala.  9  18,  1052a 

V.  Creagh,  54  Ala.  646  651 

Paulsen  v.    Koon,   85    Minn.   240      838,   842 
Paulson  V.  Oregon  Surety  Co.,  70  Ore. 

175  1354 

Paulus  V.   Latta,  93  Ind.  34  593 

V.  Reed,   121   Iowa  224  103 

Pawtucket  Ins.  Co.  v.  Landers,  5  Kans. 

App.  623  361 

Paxon  V.  Paul,  3  Harr.  &  McH.  (Md.) 

399  974 

Paxson  V.  Brown,  61  Fed.  874  526 

Paxton  V.   Harrier,   11   Pa.   St.  312  722 

V.  Marshall,  18  Fed.  361  500 

V.  Rich,   85    Va.    378  202,   205 

V.  Sterne,    127    Ind.    289  463,    1334 

Paxton  &c.  Co.  v.   Starkweather,  26-  S. 

Dak.   99  906 

Payn  V.  Grant,  23  Hun  (N.  Y.)   134 

1439,    1589 

Payne      v.      Abercrombie,      10      Heisk. 
(Tenn.)    161  547,  548,  574 

V.  Avery,    21    Mich.    524  655,    1622 

V.  Burks,  4  B.   Mon.    (Ky.)   492         630 
V.  Burnham,   62    N.   Y.    69 

111,   616,   845,   1495,   1718 
V.  Eaton,  27  La.  Ann.  160  1654 

V.  Long-Bell    Lumber    Co.,    9    Okla. 

683  1353a,  1637 

V.  Morey,  144  Cal.  130  513 

V.  Newcorab,    100   111.    611       642a,   642b 
V.  Parker,   10  Maine   178  491 

V.  Patterson,  77  Pa.  St.  134        241,  323 
V.  Pavey,  29  La.  Ann.   116  517 

V.  Wilson,  74  N.  Y.  348 

162,    163,    164,    168,   1425 
Paynter  v.  Carew,  18  Jur.  417  1537 

Payson  v.  Jacobs,  38  Wash.  203  585 

Payton  v.  McPhaul,  128  Ga.  510  6Sa,  1671, 
1848,  1849,  1849a,  1876,  1891,  1895 
Peabody  v.  Brown,  10  Gray   (Mass.)   45  63 
V.  Eastern  Methodist  Society,  5  Al- 
ien (Mass.)   540  799 
V.  Fenton,  3  Barb.  Ch.   (N.  Y.)  451 

263b,  555,  790,  828 
V.  Kent,  213  N.  Y.   154  1502 

V.  Patten,  2  Pick.    (Mass.)    517 

866,  1056,  1067 

V.  Peabody,  59  Ind.  556  614,  1390,  1512 

V.  Roberts,  47  Barb.  (N.  Y.)  91   1147, 

1156,  1395,  1425,  1431,  1551,  1688 


Peabody  Bldg.  &c.  Assn.  v.  Houseman, 

89  Pa.   St.   261  519 

Peachy  v.  Witter,  131  Cal.  316       359,  1441 

Peacock    v.    Cummings,    34    Tex.    Civ. 

App.  431  1774,  1774a 

V.  Monk,  2  Ves.  Sr.  190  107 

V.  Thaggard,    128  Fed.    1005  1606 

Peagler  v.   Stabler,  91  Ala.   308       242,  258, 

275,  277,  279,   286,   326,   329,   335, 

340,   711 

Peake  v.  Thomas,  39  Mich.   584  1483 

Peaks  V.  Dexter,  82  Maine  85  534,  961 

Pearce  v.  Buell,  22  Ore.  29  604 

V.  Hall,  12  Bush   (Ky.)   209 

344,  349,  515,  579 
V.  Hennessy,  10  R.   L  223  74,  1141 

V.  Morris,  L.  R.  5  Ch.  App.  227 

1055,  1063 
V.  Pearce,  7  Sim.  138  1652 

V.  Savage,  45  Maine  90  704, 

958,  972,  1052,  1077,   1240 
V.  Smith,   126   Ala.   116  541 

V.  Walker,   103  Ala.  250  908,  909 

V.  Wilson,    111    Pa.    St.    14 

69,  242,  244,  249,  257,  618 
Pearcy  v.  Tate,  91  Tenn.  478  1056,  1069 
Pearl  v.   Hervey,   70   Mo.    160  468,   472 

Pearmain     v.     Massachusetts     Hospital 

Life  Ins.   Co.,  206  Mass.  377   1175a,   1597 

Pearman  v.   Gould,  42   N.  J.   Eq.  4         424 

Pears  v.   Laing,   L.   E.    12    Eq.   41     ■      1198 

Pearsall  v.  Hyde   (Ala.),  66  So.   665     1039 

V.  Kingsland,   3   Edw.    Ch.    (N.    Y.) 

195  644,   745,   788,   832 

Pearson   v.    Badger   Lbr.    Co.,   2    Nebr. 
(Unoil.)    251  1611a 

v.  Bailey,  23  Ala.  537  1105 

V.  Bailey,    177    Mass.    318 

749,  752,  768a,  769 
V.  Bailey,  180  Mass.  229         736a,  743b, 
768a,  848,  854,  868,  870 
V.  Dancy,   144  Ala.  427  265 

V.  Daniel,  22   N.   Car.   360  573 

v.  Gooch,  69  N.  H.  571 

1681,  1765,  1839,  1852 
v.  Helvenston,  50  Fla.  590  1445,  1587 
v.  Kendrick,  74  Miss.  235  1516,  1521 
V.  Pearson,    131    111.    464  293 

V.  Powell,  100  N.  Car.  86  505 

v.  Seay,  35  Ala.  612  257,  265,  275,  329 
V.  Sharp,  115  Pa.  St.  254  312 

Pease  v.  Benson,  28  Maine  336 

788,  1112,  1239,  1261 
V.  Doane,  33  Pa.  Sup.  Ct.  6  848,  856 
V.  Egan,    131    N.    Y.   262  874b,   874c 

V.  Pilot  Knob  Iron  Co.,  49  Mo.  124 

39,  807,  826,  886,  974,  1787 
V.  Warren,  29   Mich.   9  786 

Peaslee  v.   Hart,  71   Minn.   319  468 

V.  Ridgway,  82  Minn.  288  1839,  1907 
Peasley  v.  McFadden,  68  Cal.  611  586,  589 
Peavy  v.  Dure,  131  Ga.  104  557 

Peay  v.  Seigler,  48  S.  Car.  496  555 

Pebinger  v.   Craighead,  2  Yeates   (Pa.) 

42  463 

Pechaud  v.  Rinquet,  21  Cal.  76  1717 

Pechin  v.  Brown,  3  Phila.   (Pa.)  62         944 

Peck  v.  Arehart,  95  111.  113  557 

v.  Bartelme,  220  111.   199  589 

v.  Dyer,  147  111.  592  524 

V.  Girard  &c.  Ins.  Co.,  16  Utah  121 

422,  426a 
V.  Goodberlett,  109  N.  Y.  180  1577a 
V.  Hapgood,   10  Mete.    (Mass.)    172 

1276,  1284 

V.  Hewlett,  20  Ky.  L.  45  738 

V.  Mallams,  10  N.  Y.  509  66,  515, 

516,   517,    524,   575,    915.    1390 


1103 


GENEEAL   TABLE    OE    CASES 


[References  are  to  Sections.— Vols.  1',  §§  l-663j  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Peck 

V.  Mayo,  14  Vt.  33  657,  659 

V.  Minot,    3    Abb.    App.    Dec.     (N. 

Y.)  465  904 

V.  Starks,   64   Nebr.   341  leila 

V.  Williams,    113    Ind.    256        141,    464 

Peckenbaugh  v.  Cook,  61  Iowa  477       1051c 

Peckham  v.  Group,  3  Kans.  App.  369     1672 

V.  Haddock,  36  111.  38         167,  168,  946 

V.  Van  Bergen,  10  N.  Dak.  43  1023 

Peck's  Appeal,   31   Conn.   215 

936,   950,   953,    1567 
Pedrieau  v.  Hunt,  Riley  Eq.   (S.  Car.) 

88  1378 

Pedro  V.  Pedro,  71  Misc.   (N.  Y.)   296  104 
Peebles  v.  Reading,  8  Serg.  &  R.  (Pa.) 
484  546,   553,   572 

V.  Yates,  88  Miss.  289  1808,  1813 

Peed  V.  Elliott,  134  Ind.  536  629 

Peeples  v.  StoUa,  57  Ala.  53  265 

Peers  v.  McLaughlin,  88  Cal.  294  104,  168 
Peery  v.   Elliott,   101  Va.   709  591 

Pegg  V.  Wisden,  16  Beav.  239  262 

Peiffer  v.  Bates,  45  N.  J.  Eq.  311  943,  948 
Peirce  v.   Kingston  Lbr.   Co.,  90   Miss. 

216  991 

Pell  V.   McElroy,  36  Cal.  268 

588,  597,  598,  600 
V.  Ulmar,   18  N.  Y.   139 

673,  715,  716,  1052,  1093,  1392 

V.  Ulmar,  21  Barb.    (N.   Y.)    500       1633 

Pellerin  v.   Sanders,  116  La.  616  1338 

Pelly  V.   Wathen,   7   Hare  351  1137 

Pelton  V.  Farmin,  18  Wis.  222 

1439,  1440,  1445,  1481a 
V.  Knapp,  21  Wis.   63  802,   943 

Peltz  V.  Clarke,  5  Pet.   (U.  S.)  481  869 

Pemberton    v.    Simmons,    100    N.    Car. 

316  166,  265,  281 

Pence  v.  Armstrong,  95  Ind.  191  66,  924 
Pender  v.  Pittman,  84  N.  Car.  372  1805 
Pendergrass  v.   Burris,   11   Cal.    19 

258,  267,   278 
Pendery  v.  Allen,  SO  Ohio  St.   121         762 
Pendleton  v.  Eaton,  3  Johns.   Ch.    (N. 
Y.)   69  967 

V.  Elliott,    67    Mich.    496 

409,  411,  414,  418,  420 
V.  Fay,  2  Paige  (N.  Y.)   202  842 

V.  Pomeroy,   4  Allen    (Mass.)    510     470 
V.  Rooth,  1  Giff.  35  1163,  1165 

V.  Rowe,  34  Cal.   149  1190 

V.  Spear,  56  Ark.  194  1637,  1638 

V.  Vigneaux,    166   Fed.   935  1612 

Pendola  v.  Alexanderson,  67  Cal.   337  1659 
Penfield  v.   Dunbar,  64  Barb.    (N.   Y.) 
239  555 

■  Peninsular  Trade  &c.  Co.  v.  Pacific  S. 
W.    Co.,    123    Cal.    689  288 

Penman  v.  Hart,  2  Bay  (S.  Car.)  251  458 
Penn  v.  Baltimore,  1  Ves.  Sr.  444 

1444,  1663 
V.  Borman,    102   111.    523  134 

V.  Butler,  4  Dall.   (Pa.)  354      958,  1382 
V.  Heisey,    19   111.   295  1608 

V.  Ott,   12  La.  Ann.  233  136,   177 

V.  Tolleson,   20   Ark.    652  1608 

Pennell,  Ex  parte,  2   M.,  D.  &  De  G. 

273  862 

Penney  v.    Simmons,   99   Cal.   380   288,   335 

Penniman  v.  Hollis,  13  Mass.  429  1280,  1285 

Pennington   v.    Hanby,   4   Munf.    (Va.) 

140  164a,  258,   318,    1060 

V.  Jones,    57    Iowa   37  151 

Penn    Mut.    L.    Ins.    Co.    v.    Creighton 

Theater    Bldg.    Co.,    54    Nebr.    228      1633 

V.  Heiss,    141    111.    35  463 

V.  Sempie,  38  N.  J.  Eq.  575       126c,  444 


Pennock  v.  Coe,  23  How.    (U.  S.)    117 

152,  154,  156,  436d,  452,  452a 

V.  Copeland,    1    Phila.    (Pa.)    29  372 

V.  Hoover,  5  Rawle   (Pa.)  291  487 

V.  Stewart,   104  Pa.   St.   184  988a 

Pennoyer  v.  NefF,  95  U.   S.   714  1716 

Pennsylvania  Coal  Co.  v.  Blake,  85  N. 

Y.   226  610,  906 

Pennsylvania  Co.   for  Ins.  &c.  v.  Aus- 
tin, 42  Pa.   St.   257  129,  241,  331 
V.  Dovey,   64  Pa.   St.  260  90 
Pennsylvania  Mtg.   Ins.   Co.   v.   Gilbert, 

13    Wash.   684  1441 

Pennsylvania  R.    Co.   v.    Eby,    107   Pa. 

St.  166  681 

Pennsylvania  Salt  Co.  v.  Neel,  54  Pa. 

St.   9  481 

Pennsylvania   Steel   Co.   v.   Title  Guar- 
antee &c.    Co.,    193    N.    Y.    37     608,   609 
Penny  v.  British  &c.  Mtg.  Co.,  132  Ala. 
357  83b 

V.  Cook,  19  Iowa  538 

1799,  1898,  1899,  1899a 
V.  Foy,   8   B.   &  C.    11  769 

V.  Weems,    139   Ala.   270  136 

Penouilh  v.  Abraham,  42  La,  Ann.  326 

1807d 
Penrose  v.  Cooper,  86  Kans.  597  586,  589 
Pensoneau  v.  Pulliam,  47  111.  58  279,  1053 
Penton  v.   Hall,   140  Ga.   235  1331 

Pentz  V.   Simonson,   13   N.  J.   Eq.  232     106 
Penzel  v.   Brookmire,   51   Ark.   105 

606,   822,    1323,    1699,   1701a 
People  V.  Bacon,  99  N.  Y.  275  463 

V.  Beebe,    1    Barb.    (N.    Y.)    379       936 
V.  Bergen,  53  N.  Y.  404  1597,  168S 

V.  Bowman,    181    111.   421  1436 

V.  Bristol,  35  Mich.  28  504,  506,  515 

V.  Chase,  165 '111.  527  537b 

V.  Connolly,    8    Abb.    Pr.    (N.    Y.) 

128  583 

V.  Crissman,  41  Colo.  450 

537a,    537b,    537d,    537e 
V.  Dennison,  84  N.  Y.  272  1496 

V.  Dudley,   58   N.   Y.    323  1449 

V.  Easton,   2  Wend.    (N.   Y.)    297   1051c 
V.  Erie    R.    Co.,    56    How.    Pr.    (N. 

Y.)   122  1436a 

V.  Grant,   139   Mich.   26  908 

V.  Irwin,  14  Cal.  428     260,  262,  266,  325 
V.  Keyser,   28   N.   Y.   226 

958,    959,   989,    1390 
V.  Knickerbocker    L.    Ins.    Co.,    66 

How.  Pr.    (N.  Y.)   115  1645 

V.  Miner,   37   Barb.    (N.    Y.)    466 

959,  989 
V.  Mutual    Life    Ins.    Co.,   65    How. 

Pr.    (N.   Y.)    239  496 

V.  New  York,   28  Barb.   240  1526 

V.  O'Loughlin,   136  N.  Y.  S.  339 

537f,   989 
V.  Open    Board    of    Stock    Brokers 

Bldg.   Co.,  92  N.  Y.  98  1648 

V.  Organ,   27   111.   27  90 

V.  Register    of    New    York,    6    Abb. 

Prac.    (N.  Y.)    180  498 

V.  Security   L.   Ins.   &c.   Co.,   79  N. 

Y.   267  1535 

V.  Simon,    176   111.    165 

537a,   537b,    537d,   537e,    537g 
V.  Snyder,    41    N.    Y.    397  500 

V.  Stephens.    71    N.    Y.    527  1677 

V.  Stitt,   7   Bradw.    (111.)   294  1693 

V,   Storms,    97    N.    Y.    364  65,    490 

V.  Ulster    Com.     Pleas,     18    Wend. 

(N.    Y.)    628  1940 

V.  Woodruff,  75  App.  Div.   (N.  Y.) 

90  522 


GEITEIIAL   TABLE   OE    CASES 


1103 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


People's  Bank  v.   Bramlett,  58  S.   Car. 
477  165S 

V.  Hamilton  Mfg.  Co.,  10  Paige  (N. 

Y.)   481  1411,  1437,  1442 

People's    Bldg.    Assn.    v.    Billing,    104 

Mich.  186  1718 

People's    Bldg.    &c.    Assn.    v.    Berlin, 

201   Pa.    St.    1  661 

V.  McElroy,   72   Miss.  434  1820 

V.  McPIiilamy,  81  Miss.  61  638 

V.  Parish,    1    Nebr.    (Unoff.)    505 

101a,    823 
V.  Sellars,  19  Tex.  Civ.  App.  201       745 
People's    Ins.    Co.    v.    McDonnell,    41 

Ohio  St.  650  942 

People's  Loan  &c.  Bank  v.   Garlington, 

54  S.  Car.  413  136,  137 

People's    Sav.    Bank   v.    Bates,    120   U. 
S.  556  460 

V.  Collins,  27  Conn.   142  745 

V.  Finney,   63    Ind.   460 

606,    822,    1699,   1700,    1701 
V.  Hill,    81    Maine    71  824a 

V.  Lewis,   37   Wash.   344  679 

V.  Nebel,    92    Mich.    348  79 

V.  Wunderlich,  178  Mass.   453  1840 

People's   State  Bank   v.    Francis,   8   N. 

Dak.    369  114,    1191 

People's  Trust  Co.  v.  Brooklyn  &c.  E. 
Co.,   121   App.    Div.    (N.   Y.)    604         463 
V.  Gomolka,   129  App.  Div.   (N.  Y.) 

12  1370 

V.  Schenck,  121  App.  Div.    (N.  Y.) 

604  153,  154,   157 

V.  Schenck,  195  N.  Y.  398  152,  153 

V.  Tonkonogy,    144    App.    Div.     (N. 

Y.)   333  479,  525,  786,  791, 

956a,    1654 
Peoria    Stone    &c.    Works    v.    Sinclair, 

146  Iowa  56  428,  433,  436c,  511,  538,  575 
Peoria    &c.    R.    Co.    v.    Thompson,    103 

111.    187  838 

Pepper  v.   Dunlap,   16  La.    163  822 

V.  George,    51    Ala.    190  560,   562 

V.  Pepper,    24    111.    App.    316  119 

V.  Shepherd,  4  Mackey  (D.  C.)  269 

1536,    1616 

V.  Thomas,   85   Ky.   539  119 

Pepper's   Appeal,    77   Pa.    St.    373   479,   791 

Perdicaris  v.  Wheeler,  8  N.  J.  Eq.  68  1439 

Perdue  v.  Aldridge,   19  Ind.  290  474,   1465 

V.  Bell,    83    Ala.    396 

260,    265,    267,    275,    286,    329 
V.  Brooks,  85   Ala.   459 

645,  1081,  1113,  1123a,  1127 

V.  Brooks,  95  Ala.  611  1709a 

Pereau  v.  Frederick,  17  Nebr.   117  500,  501 

Pereles  v.   Albert,    12   Wis.    666  1679 

Pere    Marquette    R.     Co.    v.    Graham, 

136   Mich.   444  156 

Peres    v.    Crocker,    116    Cal.    xvii  288 

Perfumo   v.  Russell,  148  Cal.  451  328 

Ferine  v.   Dunn,  4  Johns.   Ch.    (N.   Y.) 

140  1107,  1108,  1108a,  1563,  1566,  1586 
Perkerson  v.  Snodgrass,  85  Ala.  137  777 
Perkins   v.    Coleman,    51    Miss.   298  651 

V.  Coleman,    90    Ky.    611  528 

V.  Conant,    29    111.    184  646 

v.  Davis,  120  Mass.  408  473a,  609 

V.  Dibble,  10  Ohio  433  242,  886,  974 

V.  Drye,  3  Dana  (Ky.)   170  712 

v.  Eaton,  64  N.  H.  359  42,  1294 

v.  Elliott,  23  N.  J.  Eq.  526         106,  116 
V.  Gumbel,  49  La.  Ann.  653  817 

V.  Hall,  105  N.  Y.  539       649,  874c,  885 
V.  Hanson,    71    Minn.    487  475 

V.  Hays,  Cooke  (Tenn.)   163  557 

v.  Hutchinson,  17  R.  I.  450         627,  630 


Perkins 

v.  Keller,   43    Mich.    53  1612,    1835 

v.  McAuIiffe,  105  Wis.  582  743,  1620 
V.  McDonald,  10  Lea  (Tenn.)  732  866 
V.  Matteson,  40  Kans.    165 

791,    817,    990,    991 
V.  Perkins,  60  N.  H.  373  388 

V.  Pitts,  11  Mass.  125  776,  940,  972 
v.  Robinson  (Ky.),  124  S.  W.  310  136 
v.  Scott,    9   Ohio    C.    C.    207  920a 

V.  Se  Ipsam,   11  R.  I.  270  18D7b 

V.  Sterne,    23    Tex.    561 

817,   943,   1196,   1207 
V.  Stewart,   75   Minn.   21  1928,   1935 

V.  Strong,  22  Nebr.  725  504,  517,  518 
V.  Swank,  43  Miss.  349  429,  439,  460 
v.  Trinity  Realty  Co.,  69  N.  J.  Eq. 

723  43,    343,    460,    615 

V.  West,    55   Vt.    265  586,    664 

V.  Woods,   27   Mo.    547  1345,    1414 

Perkins   &c.    Co.    v.    Drew    (Ky.),    122 

S.  W.  526  357,  364,  365,  367, 

376,  377,  610,  612 

Perley  v.  Chase,  79  Maine  519 

697,  780,   1658 
V.  Woodbury,  76  N.  H.  23  67 

Perot  V.  Cooper,   17   Colo.   80 

279a,   288a,  335,  909 
V.  Lavasseur,   21    La.   Ann.    529  817 

Perre  v.   Castro,   14  Cal.   519 

837,  846,  847,  889,  1582 
Perret  v.  Sanarens,  26  La.  Ann.  593  848 
Perrett  v.  Yardsdorfer,  37  Mich.  596  1492 
Perrien   v.    Fetters,    35    Mich.    233 

1612,    1638 
Perrm  v.  Kellogg,  38  Mich.  720  357 

V.  Reed,    35    Vt.    2  510,    665 

V.  Trimble    (Tenn.),  48   S.   W.    125 

^      .  ,,  SI!'.    1774 

Perrme  v.    Newell,   49   N.   J.   Eq.   57        106 
V.  Poulson,    S3    Mo.    309  1105 

Perry  v.   Baker,  61   Nebr.   841  814 

V.  Board    of    Missions,    102    N.    Y. 

99  163,  168,  188 

V.  Borton,  25  Ind.  274  487a,  1067 

V.  Bragg,   111   N.   Car.    159  493 

V.  Brinton,    13    Pa.    St.    202  955 

V.  Carr,   41    N.    H.    371  1095 

V.  Clift    (Tenn.),   54   S.    W.    121  510 

V.  Fisher,  30  Ind.  App.  261 

76,   479,   484,    791,   817,    1334 
V.  Hardison,  99  N.  Car.  21  627 

V.  Holl,  2  Gif.   138  130 

V.  Horack,  63  Kans.  88  1198 

V.  Kearns,    13    Iowa   174  736,    1494 

V.  Lorillard  F.   Ins.    Co.,  61   N.   V. 

214  406 

V.  McHenry,  13  111.  227  323,  332 

V.  Marston,  2  Bro.  Ch.  397  1171 

V.  Meddowcroft,  4  Beav.  197  262 

V.  Roberts,    30   Ind.    244  197 

V.  Seals,   186  Ala.    514  1606,   1688a 

V.  Trimble,   25   Ky.    L.    725  467 

V.  Vezina,    63    Iowa    25  627 

V.  Ward,   82   Vt.    1  736a,    741,   951 

Perry  County  Bank  v.  Rankin,  73  Ark. 
589  19 

Ferryman  v.  Smith,  105  Ala.  573  992 

V.  Smith    (Tex.    Civ.    App.),    32    S. 

W.  349  1404 

Perry's  Appeal,  22  Pa.  St.  43         822,  1701a 

Pershing  v.   Wolfe,   6   Colo.   App.   410 

62,    76,    104,    624,    1769 

Person  v.   Merrick,  5  Wis.   231 

1395,    1436,    1439 

Persons  v.   Alsip,   2   Ind.    67  1439 

V.  Schaeffer,    65    Cal.    79  605,    877a 

V.  Van  Tassel,    15   S.   Dak.   362  462 


1104 


GENERAL   TABLE   OF    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442cj  3,  §§  1443-1940.] 


Persse    v.    Atlantic-Pacific    E.    Tunnel 

Co.,   5   Colo.  App.    117  335 

Pertuit  V.  Demare,  50  La.  Ann.  893  838 

Peru  Bridge  Co.  v.  Hendricks,  18  Ind. 

11  1465 

Pestel  V.  Primm,  109  III.  353       1825,  1911 
Peter  v.  Russell,  1  Eq.  Ca.  Abr.  322 

602,  603 
Peterborough   Sav.   Bank  v.   Pierce,   54 

Nebr.    712  856 

Petermann  v.  Turner,  37  Wis.  244  1673 

Peters  v.   Balke,   170  111.   304  63 

V.  Bowman,   98   U.    S.    56 

1439,    1440,    1500,   1502,   1815 
V.  Cartier,  80  Mich.  124  582 

V.  Clements,  46  Tex.  114     193,  196,  574 
V.  Dicus,  254  111.  379  537a,  537e 

V.  Duluth,  119  Minn.  96  537a,  537f 

V.  Dunnells,    5    Nebr.    400  1207 

V.  Eden,  72  App.  Div.   (N.  Y.)   585  472 
V.  Fell,  15  S.  Dak.  391  99,  744 

V.  Florence,    38    Pa.    St.    194  969 

V.  Goodrich,   3    Conn.    146  523,   934 

V.  Guthrie,    119   Ind.    44  1669 

V.  Ham,  62  Iowa  656  489,  520,  552 

V.  Jamestown    Bridge    Co.,    5    Gal. 

334  804,   808,   83Sb 

Peter's  Bldg.  Assn.  v.  Jaecksch,  51  Md. 

198  638 

Peterson  v.  Berry,  125  Fed.  902  1493 

V.  Breitag,   88   Iowa  418  612 

V.  Chemical   Bank,   32   N.   Y.  21 

960,  1389 
V.  Clark,  15  Johns.   (N.  Y.)  205 

241,  244,  246,  684,  687,  689 
V.  Emmerson,    135    111.    55  1333 

V.  Fisher,  85   Nebr.   745  470 

V.  Hornblower,   33   Cal.   266  473 

V.  Johnson,   20   Wash.  497  1496 

V.  Kilgore,    58   Tex.    88  501 

V.  Lindskoog,   93    111.   App.   276  715 

V.  Lothrop,   34   Pa.    St.    223  956 

V.  McCauley   (Tex.),  25  S.  W.  826  523 
V.  Philadelphia    Mtg.    &c.    Co.,     33 

Wash.  464  586,  591 

V.  Reid,   76   N.  J.   Eq.   377       843,   1496 
Petesch  v.  Hambach,  48  Wis.  443  99 

Peto   V.    Hammond,   29    Beav.    91 

1102,  1406,  1409,  1410 
Petrain  v.  Kiernan,  23   Ore.   455  586 

Petrie  v.  Wright,  6  Sm.  &  M.    (Miss.) 

647  163 

Petry  v.  Ambrosher,   100  Ind.   510 

1402,    1404,    1406 
Pettee  v.  Case,  2  Allen   (Mass.)   546         391 
V.  Case,    11    Gray    (Mass.)    478  1301 

V.  Peppard,    120   Mass.    522 

761d,    919,    920 
V.  Peppard,  125  Mass.  66  665,  1260 

Pettengill  v.   Evans,   5   N.   H.    54 

14,    436,    684,    687 
V.  Mather,  16  Abb.  Pr.  (N.  Y.)  399  988 
Petteys  v.  Comer,  34  Ore.  36  1474 

Pettibone  v.  Edwards,   15  Wis.  95 

1378,    1412,    1435 
V.  Griswold,  4   Conn.    158 

70,    344,    367,    374,    579 
V.  Stevens,    15    Conn.    19  1598 

Pettingill  v.  Hubbell,  53  N.  J.  Eq.  584 

1369,  1550a,  1558,  1560 

Pettis  V.    Darling,   57   Vt.   647       926a,   932 

V.  Providence,    11    R.    I.    372  681 

Pettit  V.  Louis,  88  Nebr.  496  715,  716 

Pettus  V.  Gault,  81  Conn.  415 

700,  701,  817,  1326,  1445,  1455 
V.  McGowan,  37   Hun    (N.  Y.)   409 

480,    961 
Petty  V.  D:ll,  53  Ala.  641  906.  991 


Petty 

V.  Grisard,  45  Ark.  117  500,  624 

V.  Petty,  52  S.  Car.  54  278,  314 

Peugh  V.  Davis,  96  U.  S.  332  251,  277, 
285.  290a,  322.  335,  340,  670,  711,  1039 
V.  Davis,  113  U.  S.  542  1123 

V.  Davis,   2   MacArthur    (D.   C.)    14 

324    335 
V.  Davis,  2  Mackey  (D.  C.)  23       'll23 
Peutz  V.  Simonson,  13  N.  J.  Eq.  232        112 
Peychaud    v.    Citizens'    Bank,    21    La. 

Ann.   262  525 

Peyton  v.  Ayres,  2  Md.  Ch.  64  1181,  1340 
V.  Heinekin,   131   U.   S.   ci  659 

V.  Peacock,  1  Humph.    (Tenn.)    135  499 
Pfeaff  V.  Jones,  50  Md.  263  458,  488 

Pfenning  v.  Scholer,  43  N.  J.  Eq.  15  642a 
Pfenninger  v.  Kokesch,  68  Minn.  81  1198 
Pfirrman  v.  Wattles,  86  Mich.  254  1500 

Pfluger    V.    Carmichael,    54    Ajjp,    Div. 

(N.    Y.)    153  428 

Phares  v.   Barbour,   49   HI.    370  1876 

Phelan  v.  Boyd   (Tex.),  14  S.  W.  290  444 

V.  Brady,  21  Abb.   N.   Cas.   286         591 

V.  Brady,  119  N.  Y.  587 

586,   588,  589,   591,   1411 
V.  De  Martin,  85  Cal.  365  711 

V.  Downs,  59  App.  Div.  282  1644 

V.  Downs,  173  N.  Y.  619  1636 

V.  Fitzpatrick,   84  Wis.   240 

164a,  244,  332,  1067,   1204 
V.  lona    Sav.    Bank,    48    111.    App. 

171  1228b 

V.  Morris,  32   S.  Dak.   174  1053 

V.  Olney,  6  Cal.  478  822,  1701a 

Phelps  V.  Bellows,  53  Vt.  539  639 

V.  Elliott,  35   Fed.   455  585 

V.  Ellsworth,   3    Day    (Conn.)    397 

1391,    1583 
V.  Farmers'    Nat.    Bank    (Tex.    Civ. 

App.),  56  S.  W.    1003  1404 

V.  Fockler,  61   Iowa  340 

460,  461,  464,  468,  470,  477 
V.  Lowell  Institution  (Mass.),  83  N. 

E.  989  71 

V.  Loyhed,  1  Dill.  (U.  S.)  512  1^09 

v.  McDonald,   99   U.    S.    298  1444 

v.  McNeely,    66    Mo.    554  120 

V.  Mayers,    126   Cal.    549  71 

v.  Morrison,  24  N.  J.  Eq.  195  555,  556 
V.  Relfe,    20   Mo.    479  991 

V.  Root,    78   Vt.   493  1053,    1361 

V.  Sage,  2  Day  (Conn.)  151  22,  889,  892 
V.  Seely,  22  Grat.  (Va.)  573  318,  338 
V.  Sullivan,    140    Mass.    36  790a 

V.  Townsley,    10  Allen    (Mass.)    554 

70S,   787,   813,   826,    1372 
V.  Western    Realty    Co.,    89    Minn. 

319  1053 

V.  Wolff,    74    Nebr.    44  1214d 

Phenix    Ins.    Co.    v.    Chadbourne,    31 
Fed.  300  420 

V.  Omaha  L.  &c.  Co.,  41  Nebr.  834 

408,  413a,  426a,  427 
Phifer  v.  Abbott   (Fla.),  65   So.   869     1330 
Philadelphia  Mtg.  &c.   Co.  v.   BuckstafI 
Bros.  Mfg.  Co.,  61   Nebr.  54  1637a 

V.  Goos,    47    Nebr.    804 

1516,    1521,    1522,    1531a 
V.  Hutchlns,   61   Nebr.   2  1637a 

V.  Needham,  71   Fed.   597  1621 

Philadelphia  Sav.  Fund  Soc.  v.  Lasher, 

144  111.  App.  653  1182 

Philadelphia  &c.  R.  Co.  v.  Johnson,  54 

Pa.   St.    127  677,   678,   1185 

V.  Williams,  54  Pa.  St.  103  681,  708 

V.  Woelpper,  64  Pa.  St.  366         152.  154 


GENERAL   TABLE   OF    CASES 


1105 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§  1443-1940.] 


Philbrook  v.   Clark,   77   Maine   176 

1196,    1197 

Philbrooks  v.  McEwen,  29  Ind.   347 

70,  114,  1490 

Philips   «.  Bailey,  82  Mo.  639 

1777b,  1799,  1859,  1898,  1923 
V.  Bank  of  Lewiston,  18  Pa.  St.  394 

479,    546,    791,    805, 

829,   831,   843,    1376 

V.  Belden,   2    Edw.    (N.   Y.)    1  1705 

V.  Hele,   Ch.   R.    190  1062 

V.  Mo,   91    Minn.    311  302,   324 

Phillips  V.   Adams,    78  Ala.   225  205 

V.  Anthony,  47   S.   Car.  460  1479a 

V.  Birmingham    Industrial    Co.,    171 

Ala.   445  1663,  1667 

V.  Bishop,   31   Nebr.   853  S3a 

V.  Bishop,   35   Nebr.  487  500 

V.  Blaker,    68    Minn.    152  133 

V.  Bond,    132    Ga.    413  25,    702 

V.  Browne,  20  R.  I.  79  926a 

V,  Buchanan    Lumber    Co.,    151    N. 

Car.    519  557,   559 

V.  Campbell    (Tex.    Civ.   App.),   146 

S.    W.    319  557 

V.  Clark,  4  Mete.    (Ky.)  348  506 

V.  Collinsville  Granite  Co.,   123   Ga. 

830  1149 

V.  Costley,   40   Ala.   486  586 

V.  Croft,  42  Ala.  477  286,  335 

V.  Crippen  (Maine),  5  Atl.  69 

1280,  1284,  1302 
V.  Dockett,    112   111.   App.    587  920a 

V.  Eiland,    52    Miss.    721  1521 

V.  Green,  5  Men.  (Ky.)  355  105 

V.  Hagart,    113    Cal.    552  1324 

V.  Holland,   149  Wis.  524  824,  1190 

V.  Holmes,  78  N.  Car.  191  681,  779 

V.  Hoskins,  33  Ky.   L.   378  105 

V.  Hulsizer,   20   N.   J.    Eq.   398 

266,  267,  269,  308,  322,  1111 
V.  Jackson,  240  Mo.  310  164a,  258,  279 
V.  Jones,    103    Ark.    550  1051 

V.  Leavitt,  54  Maine  405     972,  979,  1056 
V.  Love,  57  Kans.  828  1635,  1641 

V.  McKaig,    36    Nebr.    853  518 

V.  Owen,   99   App.   Div>  18  593 

V.  Pearson,  27  Md.  242  522,  610 

V.  Phillips,    163    Cal.    530  1597 

V.  Phillips,  4  De  G.  F.  &  J.  218         607 
V.  Porter,    3    Ark.    18  739a 

V.  Roberts,    90    111.    492  642a 

V.  Roberts,  90  III.  952  642 

V.  Roquemore,   96  Ga.   719  97 

V.  Sinclair,    20   Maine   269 

1144,  1158,  1339 
V.  Stroup,  1  Monag.  (Pa.)  517  559 
V.  Taylor,  96  Ala.  426  1530 
V.  Thompson,  2  Johns.  Ch.   (N.  Y.) 

418  387 

V.  Williams,  33   Okla.   766  1176 

V.  Winsl.-w,   18  B.   Mon.    (Ky.)   431 

124b,  149,   152,  155,  452,  452a 
Phillipsburg    Mut.    Loan    &c.    Assn.    v. 

Hawk,   27    N.   J.    Eq.    355  728 

Phillis  v.  Gross,  32  S.  Dak.  438  586 

Philly  V.  Sanders,  11  Ohio  St.  490  528 
Phinizy  v.  Clark,  62  Ga.  623  25,  336,  665 
Phinney  v.  Baldwin,  16  111.  108  1141 

v.  Day,    76   Maine   83  680 

v.  Phinney,   81   Maine  450 

1145,  1320,   1339 
Phippen  v.    Stickney,  3    Mete.    (Mass.) 

384  1677 

Phipps  v.  Bishop  of  Bath,  2  Dick.  608  1524 
V.  Goulding,  9  Ohio  Dec.   (Reprint) 


467 
V,  Munson,  50  Conn.  267 


763 
262,  267 


Phipps 

V.  Rieley,  15  Ore.  494  1511a 

Phcenix  v.  Clark,  6  N.  J.  Eq.  447         1661 
V.  Gardner,   13   Minn.   430 

250,    302,    324,    335 
Phcenix   Ins.   Co.   v.   Ashberry,  9S   Ga. 
792  423 

V.  Dolan,  SO  Kans.   725  411 

Phcenix  Iron  Works  Co.  v.  New  York 

Security  &c.  Co.,  83  Fed.  757  436b 

Phcenix   Mills  v.   Miller,   4   N.   Y.    St. 

787_  436,   444 

Phoenix  Mut.   L.   Ins.    Co.  v.   Batchen, 
6  111.  App.  621  609 

V.  Grant,  3  McArthur  (D.  C.)  220  1521 
Phoenix  Nat.   Bank  v.  A.  B.  Cleveland    , 

Co.,  58  Hun  606  1394 

Phyfe  V.  Riley,  15  Wend.   (N.  Y.)  248 

13,   19,  44,   58,  673,   674,  702, 
715,   716,   1093,   1205 
Piatt  V.  Oliver,  2  McLean  (U.  S.)  267 

665,  1397 

V.  Oliver,  3  McLean  (U.  S.)   27         123 

V.  Vattier,  1  McLean  (U.  S.)   146       557 

Pickard  v.   Sears,  6  Ad.  &  El.  469         602 

Pickens  v.  Kniseley,  36  W.  Va.  794 

106,  109 
Pickering  v.  Day,  2  Del.  Ch.  333  906,  907 
PickersgiU  v.  Brown,  7  La.  Ann.  297 

374,  465,  603 
Pickert  v.   Eaton,  81  App.   Div.  423 

729     1231 

Picket   V.    Jones.    63    Mo.    195  '   1788 

v.  Morris,  2  Wash.   (Va.)  255  842 

Pickett   V.    Barron,    29    Barb.    (N.    Y.) 

505  460,  483,  556,  838,  841 

V.  Buckner,  45  Miss.  226  866,  1693 

V.  Foster,    149   U.    S.    505  456,    514a 

V.  Foster,    36    Fed.    514  S14a,    1338 

V.  Frost,   7  Ala.   App.   443  992 

V.  Green,   120  Ind.   584  294 

V.  Jones,    63    Mo.    195 

804,   826,   1787,    1789 
V.  Merchants'    Nat.    Bank,    32    Ark. 

346  876 

V.  Wadlow,   94   Md.    564     281,  299,  322 
Pickford  v.   Peebles,   7   S.    Dak.    166 

479,    480,    481,    814 
Pico  V.   Gallardo,   52   Cal.    206 

20,  339,  342c,  514 
Pidcock  V.  Potter.  68  Pa.  St.  342  103 

v.  Swift,  51  N.  J.  Eq.  405  264.  274,  328 
Pidgeon  v.  School  Trustees,  44  111.  50l 

744,  751 
Piel  V.  Brayer,  30  Ind.  332  1334,  1646 

Pier  V.   Storm,  37  Wis.   247  1634 

Pierce,  In  re,  2  Lowell   (U.  S.)  343     1231 
Pierce  v.  .Stna  L.   Insurance  Co.,  131 
Ind.    284  609 

v.  Balkam,  2  Cush.   (Mass.)   374 

1284,  1391,  1458 
v.  Batten,   3    Kans.    App.    396  802 

V.  Boston  Five  Cent  Sav.  Bank,  129 

Mass.  425  74 

V.  Brown,   24  Vt.    165  54,   667 

V.  Coryn,    126    111.    App.    244  1487 

V.  Coryn,   139  111.  App.  445  1717 

v.  Emery,    32    N.    H.    484 

124,  149,  155,  156,  161a,  438,  452 
V.  Faunce,  47   Maine   507    14,  459,   557, 
559,    710,    834,    843,    1487,    1654 
V.  Faunce,  53  Maine  351  414,  1127 

V.  Fort,   60  Tex.   464  316,  335,   500 

V.  Garciner,  83   Pa.  St.  211  196 

V,  George,  108  Mass.  78 

436,   436b,   444,   445 
V.  Georger,  103  Mo.  540  500 

V.  Goddard,  22  Pick.   (Mass.)   559     143 


70 — Jones  Mtg. — Vol.  III. 


1106 


GENERAL   TABLE   OE    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  |§  1443-1940.] 


Pierce 

V.  Grimley,    77   Mich.   273 

1742,   1829,    1907 
V.  Jackson,   56  Ala.   599  476 

V.  Kibbee,    51    Vt.    559  249,    618 

V.  Kingston    Lumber   Co.,   90   Miss. 

216  991 

V.  Kneeland,  16  Wis.  706 

79,  359,  981,  1606a 
V.  Knight,    31    Vt.    701  908 

V.  Le  Monier,   172  Mass.   508  630 

V.  Milwaukee   &c.    R.    Co.,    24   Wis. 

551  124b,    152,    158,    161a 

V.  Parrish,  111  Ga.  725  179,  185,  355 
V.  Potter,  7  Watts  (Pa.)  475  953,  1229 
V.  Reed,  3  Nebr.  (Unoff.)  874  67,  1611a 
V.  Robinson,    13    Cal.    116 

251,  288,  322,  329 
V.  Shaw,  51  Wis.  316  606,  1699,  1703 
V.  Taylor,  23  Maine  246  581 

V.  Traver,  13   Nev.   526 

279a,   306,   329,   335 

V.  Wilcox,  40  Ind.   70  729,  1236 

Pierie  v.   Metz,  9  Pa.    Dist.   341  605 

Piersol  v.  Shelley,  3  Kans.  App.  386   1175a 

Pierson  v.  Clayes,   15  Vt.  93  1107,   1569 

V.  Green,  69  S.  Car.  559     617,  618,  620 

V.  Hooker,   3   Johns.    (N.   Y.)    68       958 

V.  Ryerson,    14    N.   J.    Eq.    181  1807 

Pigot's  Case,    11    Coke  26b  94 

Pike    V.    Armstead,     1    Dev.    Eq.     (N. 

Car.)    110  538,   539 

V.  Brown,  7  Cush.    (Mass.)    133 

752,  758,  765 
V.  Collins,  33  Maine  38  70,  344,  574 
V.  Galvin,  29  Maine  183  528 

V.  Gleason,  60  Iowa  150  855,  871,  1709 
V.  Goodnow,    12   Allen    (Mass.)    472 

573,  743a,  849,  865,  1199,  1201 
V.  Robertson,   79   Mo.    615  586 

V.  Seiter,  15  Hun  (N.  Y.)  402  748,  758 
Pilcher   v.    Rawlins,    L.    R.    11    Eq.    53 

548,    574 
Pile  V.  Prizer,  224  Pa.  190  830 

Pilliod  V.   Angola  &c.  R.   Co.,  46   Ind. 

App.  719  1587 

Pillow   V.    Roberts,    13    How.    (U.    S.) 

472  128 

V.  Sentelle,  39  Ark.  61  1414 

V.  Sentelle,  49  Ark.  430  1717,  1718 

V.  Shannon,   3   Yerg.    (Tenn.)    508     555 

Pillsbury  v.  McGarry,   69  Ore.   261       1354 

V.  Smyth,    25    Maine   427  889 

Pinch    V.    Anthony,    8    Allen    (Mass.) 

536  126b 

V.  McCuUoch,  72  Minn.   71       760a,   762 

Pinckard  v.   Ponder,  6  Ga.  253  652 

Pinckney  v.  Burrage,  31  N.  J.  L.  21       499 

V.  Lanahan,  62  Md.  447  1383a 

V.  Weaver,  115  111.  App.  582  1401 

V.  Weaver,  216  111.  185  ??? 

V.  Young   (Tex.  Civ.  App.),   107  S. 

W.  622  1462,   1465 

Pine  V.  Shannon,  30  N.  J.  Eq.  501         1368 
Pine    Bluff    &c.    R.    Co.    v.    James,    54 

Ark.    81  1323,    1669,    1857 

Pine  Mountain  Iron  &e.  Co.  v.  Bailey, 

94  Fed.  258  564 

Pingree  v.  Coffin,  12  Gray  (Mass.)  288  1444 
Pingrey   v.    Watkins,    15    Vt.   479  785 

I'innell  v.  Boyd,  33  N.  J.  Eq.  190 

575,    736,    747 

V.  Boyd,  33  N.  J.  Eq.  600  644,  745 

Piiineo  V.  Goodspeed,  120  111.  524  112 

Pinnerty  v.  Coughlin,  53  Iowa  751       1709c 

Pinney   v.    First   Nat.   Bank,   68   Kans. 

223  619 


Pinney 

v.  Merchants'    Nat.    Bank,    71    Ohio 

St.    173  1654 

V.  Russell,    52    Minn.    443  518 

Pintard  v.  Goodloe,  Hemp.  (U.  S.)  502  173 

Pioneer    Sav.    &c.    Co.    v.    Cannon,    96 

Tenn.    599  134a 

v.  Eyer,  62  Nebr.  810  134a 

V.  Farnham,   50  Minn.  315     1051b,  1743 

V.  Fuller,   57   Minn.    60  439 

V.  Powers,    47    Minn.    269  720 

v.  St.    Paul    F.    &c.    Ins.    Co.,    68 

Minn.   170  427 

Piper,  In  re,  15  Pa.  St.  533  920a 

Piper,   In  re,   208   Pa.   636  1717 

Piper  V.  Hilliard,  58  N.  H.  198  518 

Piper's  Estate,   11  Phila.    (Pa.)    141         786 
Pipestone    County    Bank    v.    Ward,    81 

Minn.   263  1427 

Pique  v.  Arendale,  71  Ala.  91  587 

Pirkle   v.    Equitable   Mtg.    Co.,   99   Ga. 

524  25,  244,  265 

Riser  v.  Lockwood,  30  Hun   (N.  Y.)  i  1648 
Pitcher    V.    Carter,    4    Sandf.    Ch.    (N. 

Y.)    1  843 

Pitman    v.    Boner,    81    Nebr.    736  680 

V.  Ireland,    64    Nebr.    675  1404 

V.  Robbins     (Tex.     Civ.    App.),    59 

S.  W.  600  208 

v.  Thornton,  66  Maine  469       1106,  1306 

Pitt  v.    Rodgers,    104   Fed.   387  583 

Pittman  v.  Hall,  5  N.  Y.  St.  853  575 

v.  Raysor,   49   S.    Car.   469  838 

V.  Sofley,    64    111.    155  546,    548 

Pittman's  Appeal,  48  Pa.  St.  315     731,  1632 

Pitts  V.  Aldrich,  11  Allen   (Mass.)   39 

868,   1067,   1291,   1420 
V.  American    Freehold    Land    Mtg. 
Co.,    123    Ala.    469 

1055,  1055a,  1074,  1624 
V.  American    Freehold    Land    Mtg. 

Co.,    157    Ala.    56  1048,    1052, 

1065,  1076,  1146,  1151,  1885,  1906 
V.  Cable,  44  111.  103  262,  265,  275,  293 
V.  Maier,    115    Ga.    281  265 

V.  Parker,  44  Miss.   247  189,  201 

V.  Tilden,  2  Mass.  118  1309 

Pittsburgh  &  S.  L.  R.  Co.'s  Appeal,  8 

Sad.  fPa.)  83  126a 

Pitzele  V.  Cohn,  217  III.  30  632 

Pitzer  V.   Burns,  7  W.   Va.   63 

96,  1192,  1194,  1362,  1364 
Pixley  V.  Huggins,  15  Cal.  127  464 

Pizer  V.  Herzig,  120  App.  Div.  102         1180 
V.  Herzig,    121    App.    Div.    (N.   Y.) 

609  1521 

Place  V.  Briggs,  20  R.  I.  540  1917 

V.  Fagg,  4  Man.  &  R.  277  435 

Plain  V.  TRoth,   107  111.   588  1632 

Plaisted  v.  Holmes,  58  N.  H.  619  710 

Planck  V.  Lee,   19  Wash.  492  740 

Plank   V.    Hopkins    (S.    Dak.),    151    N. 

W.    1017  1220 

Plankinton,  In  re,  212  Pa.   St.  235         828 

Plant  V.  Gunn,  2  Woods  (U.  S.)  372     626 

V.  Shryock,    62    Miss.    821  548 

V.  Smythe,  45  Cal.  161  464 

V.  Storey,  131  Ind.  46  387,  881 

Planters'  Bank  v.  AUard,  8  Mart.    (N. 

S.)    (La.)    136  539 

v.  Douglass,  2  Head  (Tenn.)   699 

883a,  1187 
Planters'  Loan  &c.  Bank  v.  Dickinson, 

83  Ga.  711  112,  138a 

Planters'   Oil   Mill   v.    Carter,   140   Ga. 
808  1521,    1532 


GENERAL   TABLE    OF    CASES 


1107 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3,  §§   1443-1940.] 


Plato  V.  Roe,  14  Wis.  453 

244,  246,  264,  320,  1039 

Piatt  V.  Brick,  35  Hun   (N.  Y.)   121     1087 

V,  Bright,  29  N.  J.  Eq.  128         681,  708 

V.  Bright,  31  N.  J.  Eq.  81         681,  708 

V.  Gilchrist,   3    Sandf.    (N.   Y.)    118 

1500,  1502,  1815 
V.  Griffith,  27  N.  J.  Eq.  207  375,  487 
V.  McClure,      3      Woodb.      &      M. 

(Mass.)     151  1741,    1768,    1814 

V.  Newcomb,  27  Hun  (N.  Y.)    186 

642,  845 
V.  New    York   &c.    R.    Co.,    9   App. 

Div.  87  124b 

V.  Robinson,   10  Wis.   128  1493 

V.  Smith,  14  Johns.  (N.  Y.)  368        1187 
V.  Sprigg,  2  Vern.  303  1401 

V.  Squire,    12   Mete.    (Mass.)    494 

551,    603,    1055,    1368 
V.  Union  Pac.  R.  Co.,  99  U.  S.  48  1769 
Platte  Valley  Cattle  Co.  v.   Bosserman- 
Gates  Live   Stock  &c.    Co.,   202   Fed. 
692  877 

Plattsburgh    Bank    v.    Piatt,     1    Paige 

(N.  Y.)  464  1659 

Playford  v.  Playford,  4  Hare  546  1065 

Pleaff  V.  Jones,  50  Md.  263  458 

Pleasants  v.   Blodgett,  32   Nebr.  427 

524,    58? 
V.  Fay,  13  App.   (D.  C.)   237  877 

Pledger    v.    EUerbe,    6    Rich.    L.     (S. 

Car.)    266  470 

Plimpton  V.  Insurance  Co.,  43  Vt.  497  401 

Plowman  v.  Shidler,  36  Ind.  484  1503 

Plum  V.  Smith,  56  N.  J.  Eq.  468  1383 

V.  Studebaker    Bros.    Mfg.    Co.,    89 

Mo.    162  1887 

Plumb   V.    Bay,    18   Kans.   415  464 

V.  Fluitt,  2  Anst.  432  571 

Plume  V.   Bone,   13   N.  J.  L.   63  458 

Plumer  v.  Guthrie,  76  Pa.  St.  441  245,  312 

V.  Robertson,    6    Serg.    &    R.    (Pa.) 

179  593,  594 

Plummer  v.  Doughty,  58  Maine  341 

1387,   1388,   1428 
V.  Use,  41  Wash.  5  247,  521 

V.  Jarman,  44  Md.  632  113 

V.  Park,   62   Nebr.   665 

1179,  1339,  1347,  1479 
Plyler  v.  Elliott,  19  S.  Car.  257  928,  1469a 
Poage  V.  Wabash  R.  Co.,  24  Mo.  App. 

199  .  574 

Poarch  v.    Duncan,   41   Tex.   Civ.  App. 

275  11,    16 

Pocahontas    Tanning    Co.    v.    St.    Law- 
rence Boom  &c.   Co.,  63  W.  Va.  685  574 
Pochin  V.  Conley,   74  Nebr.  429  1719 

Poe  V.  Dixon,  60  Ohio  St.   124         741,  759 
Poett  V.   Stearns,  28  Cal.  226  1473 

V.  Stearns,    31    Cal.    78  357 

Pogue  V.  Clark,  25  111.  351  1368,  1378,  1467 
Poignard  v.  Smith,  8  Pick.  (Mass.)  272 

703,   789 
Poindexter  v.  Burwell,  82  Va.  507         1774a 
V.  McCannon,  1  Dev.  Eq.  (N.  Car.) 

377  258,    279 

Point  Breeze  Ferry  Co.  v.  Bragaw,  47 

N.   J.    Eq.    298  1611 

Poland  v.  Lamoille  Val.  R.  Co.,  52  Vt. 

144  163,    167,    608 

Polhemus  v.   Princilla    (N.  J.    Eq.),   61 

Atl.    263  1612,    1670,    1672,    1675 

V.  Trainer,  30  Cal.   685  280 

Polk    V.    Babcock,    5    Ore.    472        518,    519 

■      V.  Chaison,   72  Tex.    500  574 

V.  Cosgrove,    4    Biss.     (U.    S.)    437 

517,  560,  574 
V.  Dale,  93  Miss.  664     1774,  1846,  1850 


Polk 

v.  Kyser,  21  Tex.  Civ.  App.  676        201 
V.  Reynolds,    31    Md.    106  873 

V.  Simon,  63  Ark.  569  808,  812 

Pollak  V.  Davidson,  87  Ala.  551 

538,  547,  553,  554 
Pollard,  Ex  parte,   Mont.   &  C.  239         184 
Pollard    V.    American    Freehold    Land 
Mtg.  Co.,  103  Ala.  289     1606,  1606a,  1876 
V,  American    Freehold    Land    Mtg. 
Co.,  139  Ala.   183 

774,  1123,  1123a,  1606 
V.  Harlow,    138    Cal.    390  1069 

V.  Lively,  2  Grat.  (Va.)  216  510 

V.  Pittman,  37  Ind.  App.  475  924 

V.  Somerset  Mut.  Fire  Ins.  Co.,  42 

Maine  221  422 

v.  Southern  Fertilizer  Co.,  122  Ala. 

409  1529 

Polle  V.  Rouse,  73  Miss.  713  441,  1774 
PoUey  V.  Seymour,  2  Young  &  C.  708  1931 
Polliham  v.  Reveley,  116  Mo.  App.  711 

817 
Pollock  V.   Maison,  41   111.   516 

27,   58,   719,  1207 
v.  Wright,    15    S.   Dak.    134  874c 

Polly   V.    Gumney    (Wis.),    147    N.    W. 

356  260,  265 

Polyblank    v.    Kawanankoa,    17    Hawaii 

82  1331a 

Pomeroy    /.    Latting,    2   Allen    (Mass.) 
221  824,  1283 

v.  Latting,    IS    Gray    (Mass.)    435 

535,  575 

V.  Winship,   12   Mass.   514 

1152,  1244,  1262 
V.  Woodward,  38   Ore.   212  1176 

Pomet    V.    Scranton,    1    Walk.    (Miss.) 

406  525 

Pomroy  v.    Rice,    16   Pick.    (Mass.)    22 

924,  926,  930,  945 
V.  Stevens,  11  Mete.   (Mass.)  244 

538,  544,  586 
Pond  f.  Causdell,  23  N.  J.  Eq.   181 

1499,  1597 

V.  Clarke,  14  Conn.  334      929,  934,  1187 
V.  Drake,   50  Mich.   302  955 

V.  Eddy,    113    Mass.    149 

300,  322,  333,  681,  827,  1282 

Ponder  v.  Cheeves,  90  Ala.  117  1922 

V.  Scott,    44  Ala.   241  549 

v.  Tate,  96  Ind.  330  1521,  1527 

Pons  v.  Yazoo  &c.  R.  Co.,  122  La.  156 

1588,  1674,  1681 

Pool  v.  Chase,  46  Tex.  207  500 

V.  Davis,    135    Ind.   323  1388 

V.  Doster,   59  Miss.  258  387 

v.  Hathaway,    22    Maine    85        868,  869 

V.  Horton,  45   Mich.  404  1439,  1440 

V.  Marshall,  48  111.  440  1089,  1625 

V.  Young,  7  T.  B.  Mon.  (Ky.)   587  1613 

Poole    V.    Garfield   L.    &c.    Co.,    4   Ohio 

Dec.  504  1406 

V.  Gerrard,   6   Cal.    71  83a 

V.  Johnson,    62    Iowa   611         1075,  1128 

Pooley  V.   Bosanquet,   7   Ch.   Div.   541     585 

Poor  V.  Oakman,  104  Mass.  309  436 

Poore  V.   Clarke,  2  Atk.   515  1367 

V.  Price,    5    Leigh    (Va.)    52  987 

Pope  V.  Allen,  90  N.  Y.  298  591 

V.  Burrage,   115   Mass.   282  1854 

V.  Darant,   26   Iowa  233  

1175a,  1180,  1577,  1735,  1859 
V.  Glens  Falls  Ins.  Co.,  136  Ala.  670 

397 

V.  Henry,  24  Vt.  560        488,  495 
V.  Hooper,  6  Nebr.  178        1182a 


1108 


GENERAL   TABLE   OP    CASES 


[References  are  to  Sections.— Vols.  1,  §§  1-663;  2,  §§  663a-1442c;  3, 


1443-1940.] 


Pope 

V.  Jacobus,  10  Iowa  262 

804,  817.  820.  83Sb,  837 
V.  Marshall,  78  Ga.  635  292,  329,  639 
V.  Mead,  99  N.  Y.  201  468 

V.  Nichols,  61   Kans.  230  544 

V.  North,    33    111.    440  1420 

V.  Pope,  40  Miss.  516'  560 

V.  Transparent  Ice   Co.,   91   Va.   79 

907,  1362 
Popkin  V.  Bumstead,  8  Mass.  491  866 
Poplin  V.   Mundell,  27   Kans.    138 

504,  517,  519 
Popple  V.  Day,  123  Mass.  520  381,  610,  917 
Porch  V.  Agnew  Co.,  70  N.  J.  Eq.  328  487 
Porche  v.  Bodin,  28  La.  Ann.  761  780 

V.  LeBlanc,  12  La.  Ann.  778  458 

Port  V.   Embree,   54   Iowa   14 

460,  461,   489,  610 
V.  Robbins,    35   Iowa  208    924,  930,  934 
Porter   v.    Barclay,    18    Ohib    St.    546 

463,  1698 
V.  Bryne,   10  Ind.   146  489 

V.  Clements,  3  Ark.  364  264,  269,  1435 
V.  Farmers*  &c.  Sav.  Bank  of  Lone 

Tree,   143  Iowa  629  895 

V.  Grady,  21  Colo.   74  1479a 

V.  Green,  4  Iowa  571  459 

V.  Hamill,  95  Ark.  97  1368,  1425 

V.  Hill,    9    Mass.    34  972 

V.  Hubbard,  134  Mass.  233  780,  1258 
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